
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 
In re: 
 
USA GYMNASTICS,

1
 

 
Debtor. 

 

 
Chapter 11 
 
Case No. 18-09108-RLM-11 
 
 
 

 
USA GYMNASTICS,  
 
   Plaintiff, 
 
v.  
 
GEDDERTS’ TWISTARS USA 
GYMNASTICS CLUB, INC., TWISTARS 
USA, INC., JOHN GEDDERT, KATHRYN 
GEDDERT, DONALD PETERS, 
SOUTHERN CALIFORNIA ACRO TEAM, 
INC., BMK PARTNERS LTD, BMK 
TRAINING FACILITIES, LTD., KAROLYI 
TRAINING CAMPS, LLC, KAROLYI’S 
ELITE, KAROLYI WORLD GYMNASTICS 
INC., BELA KAROLYI, MARTHA 
KAROLYI, RICHARD CARLSON, and 
WORLD SPORT CHICAGO, 
 
   Defendants. 
 

 
 
 
 
 
 
 
Adversary Case No. 19-50075 

RESPONSE OF ADDITIONAL TORT CLAIMANTS                         
COMMITTEE OF SEXUAL ABUSE SURVIVORS TO                     

OBJECTIONS TO PLAINTIFF’S MOTION FOR A PRELIMINARY 
INJUNCTION FILED BY (1) THE KAROLYI PARTIES; (2) RICHARD 

CARLSON; (3) SOUTHERN CALIFORNIA ACRO TEAM;                    
AND (4) TWISTARS USA GYMNASTICS CLUB, ET AL 

 The Additional Tort Claimants Committee of Sexual Abuse Survivors (the “Sexual 

Abuse Survivors’ Committee”) appointed in this case under chapter 11 of title 11 of the United 

1 The last four digits of the Debtor’s federal tax identification number are 7871. The location of the 
Debtor’s principal office is 130 E. Washington Street, Suite 700, Indianapolis, Indiana 46204. 
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States Code (the “Bankruptcy Code”) hereby submits its response to the objections to the 

Plaintiff’s Motion for a Preliminary Injunction [Docket No. 5 of Adv. Pro. 19-50075] (the 

“Injunction Motion”)2 filed by (1) Bela Karolyi, Martha Karolyi, and Karolyi Training Camps, 

LLC (collectively, the “Karolyi Parties”), Richard Carlson (“Carlson”); Southern California 

Acro Team (“SCAT”); and (2) Twistars USA Gymnastics Club, Inc., Twistars USA, Inc., John 

Geddert, and Kathryn Geddert (collectively, the “Twistars Parties” and together with the 

Karolyi Parties, Carlson, and SCAT, the “Objecting Parties”).  

I. Preliminary Statement 

The relief requested in the Injunction Motion, along with approval of the Agreed 

Stipulation and Order Enjoining the Continued Prosecution of Certain Pre-Petition Lawsuits 

(the “Stipulation”),3 is necessary to temporarily suspend the litigation of over 100 prepetition 

lawsuits commenced against the Debtor and other third parties (the “Prepetition Lawsuits”).  As 

set forth in the Committee Statement, the temporary cessation of these many lawsuits will create 

an environment whereby the Sexual Abuse Survivors’ Committee, the Debtor, and the Debtor’s 

insurers can attempt to negotiate a settlement of the sexual abuse claims asserted against the 

Debtor in this bankruptcy case.  If the Injunction Motion is not granted, and the Objecting Parties 

are free to litigate their claims in non bankruptcy forums, then the other parties who previously 

agreed to abide by the Stipulation may find it necessary to withdraw from the Stipulation and 

seek to litigate their claims on equal footing as the Objecting Parties. 

2 Unless otherwise noted, capitalized terms used in this objection have the meanings ascribed in the Motion.  
 
3 The Stipulation is the subject of the Motion for Entry of an Agreed Stipulation and Order Enjoining the Continued 
Prosecution of Certain Pre-Petition Lawsuits [Docket No. 372].  Contemporaneously herewith, the Sexual Abuse 
Survivors’ Committee is filing its Statement of Support of Additional Tort Claimants Committee of Sexual Abuse 
Survivors of Debtor’s Motion For Entry of an Agreed Stipulation and Order Enjoining the Continued Prosecution of 
Certain Pre-Petition Lawsuits (the “Committee Statement”) on the Docket for the Debtor’s chapter 11 case, which 
is incorporated herein by reference for all purposes. 
 

2 
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 At least two of the Objecting Parties – the Karolyi Parties and the Twistars Parties – have 

also asserted indemnification claims against the Debtor (and, by extension, the bankruptcy 

estate) and the Debtor’s insurance companies.  The Debtor is at the very least, a witness in the 

Prepetition Lawsuits, which would require it to participate in discovery and defend 

indemnification claims made against the estate or against applicable insurance coverage.  The 

parties asserting these indemnification claims will likely add in attorneys’ fees and other costs if 

the Prepetition Lawsuits are allowed to continue.4  The payment of any indemnification claims 

by the Debtor’s insurance providers would deplete insurance coverage otherwise available to the 

sexual abuse survivors.  Therefore, granting the Motion will not only create a standstill of non-

bankruptcy litigation to allow the parties in this case to explore meaningful settlement 

negotiations, but will also prevent the dissipation of the Debtor’s insurance proceeds from 

indemnification claims asserted by third parties. 
 

A. The Injunction and Stipulation Are Both Necessary to Give the Debtor and Other 
Parties an Opportunity to Negotiate Resolution of the Chapter 11 Case 

1. The purpose behind the massive efforts of the Sexual Abuse Survivors’ 

Committee and committee members’ individual counsel in obtaining the voluntary consents of 

litigants to the Stipulation was to create an opportunity for the economic constituents in this case 

to negotiate a global settlement through a chapter 11 plan.  To date, these efforts have been 

overwhelmingly successful in that all state court plaintiffs have now voluntarily signed the 

Stipulation.  The plaintiffs entered into the Stipulation with the expectation that all litigation 

would be stayed. 

2. The only parties that have not agreed to the Stipulation are a handful of 

defendants, including the Objecting Parties, who wish to continue the litigation of their 

respective lawsuits, which include the pursuit of indemnification claims against the Debtor, its 

4 The foregoing does not constitute an admission to the validity of any indemnification claim asserted by any party. 
The Sexual Abuse Survivors’ Committee reserves any and all rights to dispute any asserted indemnification claims 
asserted against the estate on all available grounds. 
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estate, and applicable insurance coverage.  The Court should not give these parties the ability to 

topple the carefully negotiated Stipulation and potentially upset efforts to resolve the chapter 11 

case.   

3. If the Objecting Parties prevail and they are permitted to litigate while other 

parties remain bound by the Stipulation, there is a substantial risk that the signatories to the 

Stipulation will withdraw their consent and seek relief from this court to litigate on an even 

footing with the Objecting Parties.5  If the Objecting Parties are free to litigate their claims and 

the Stipulation unravels, the obstacles to successful resolution could increase exponentially. 

First, the Debtor will be required, at the very least, to participate in discovery.  There is also a 

risk that plaintiffs will seek relief from the automatic stay to pursue claims against the Debtor.  

Under any scenario, the Debtor’s management will be required to devote substantial resources to 

the Prepetition Lawsuits. The Debtor maintains that the burdens imposed on it through the 

continued prosecution of the Prepetition Lawsuits threaten to deplete and dilute the assets 

available to its creditors and threaten the Debtor’s ability to reach a consensual plan of 

reorganization.  See Motion, ¶ 12.  Therefore, continuation of the Prepetition Lawsuits – even for 

the purposes requested by the Objecting Parties – could eviscerate any meaningful opportunity 

for the Debtor, Sexual Abuse Claimants, the Sexual Abuse Survivors’ Committee, and the 

Debtor’s insurers to resolve the complex disputes of this bankruptcy case and the claims of the 

sexual abuse survivors. 

 

B. The Continued Litigation of the Prepetition Lawsuits  
Will Result in the Assertion of Additional Indemnification Claims   
Against the Debtor’s Estate and Impact Recoveries to Sexual Abuse Survivors 

4. The Debtor is also witness to the claims of the Prepetition Lawsuits because the 

litigation includes “negligent hiring, negligent retention, negligent supervision, negligent failure 

5 The Stipulation allows signatories to withdraw their consent to the Stipulation by providing ten business days’ 
notice to the other signatories.   
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to warn, train or protect, intentional infliction of emotional distress, fraud, and violations of the 

Racketeering Influenced Corrupt Organization Act.”  See Motion, ¶ 2.  Discovery of the Debtor 

and its employees would likely be necessary to adjudicate these types of claims.  If the Objecting 

Parties are permitted to litigate their lawsuits and, inevitably, the other parties to the Prepetition 

Lawsuits attempt to level the playing field and recommence litigation of their respective 

lawsuits, the Debtor would be compelled to participate in each Prepetition Lawsuit based upon 

its knowledge and actions that form the basis of the underlying claims of these lawsuits.  See 

Motion, ¶ 8.   The Debtor’s participation in these Prepetition Lawsuits would result in additional 

attorneys’ fees and expenses that would deplete assets that otherwise should be used to pay the 

claims of sexual abuse survivors. 

5. The Prepetition Lawsuits also threaten to deplete estate assets for any 

indemnification claims asserted by third parties against the Debtor or the Debtor’s insurance 

coverage.  The Karolyi Parties have specifically asserted indemnification claims against the 

Debtor and claim an interest in the Debtor’s insurance policies.6  The Twistar Parties have also 

sought indemnification claims against the Debtor’s insurance policies.7  Thus, the continuation 

of the litigation against the Debtor impacts estate property to the extent that any indemnification 

claims against insurance companies reduces recoveries that could otherwise be paid to sexual 

abuse survivors.  In addition, the Debtor’s insurance companies would also be less likely to settle 

the claims of the sexual abuse survivors while simultaneously incurring potential indemnification 

and other obligations relating to each of the Prepetition Lawsuits. 

C. Allowing the Objecting Parties to Continue Litigation Will Not Resolve the Cases 

6. While three of the Objecting Partied – the Karolyi Parties, the Twistars Parties 

and Richard Carlson – portray their motions to dismiss as routine and sure to be granted, the 

plaintiffs in those cases have a very different position on the Motions.  This is not the forum to 

6 See USA Gymnastics’ Objection to Motion for Determination That Automatic Stay Does Not Apply or 
Alternatively, For Relief from Automatic Stay Without 30-Day Waiver [Docket 408] at pp 8 – 10. 
 
7 See Objection to Plaintiff’s Motion for a Preliminary Injunction [Docket 45 of Adv. Pro. 19-50075] at ¶ 5. 
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litigate those claims.  As such, the Sexual Abuse Survivors’ Committee calls the Courts attention 

to the plaintiffs’ objections to the claims.   

7. First, the plaintiff in the action against the Karolyi Parties have provided detailed 

arguments about her case against the Karolyi Parties.  See Plaintiff Jane LM Doe’s Response in 

Opposition to Motion for Determination that Automatic Stay Does Not Apply or, Alternatively, 

for Relief From Automatic Stay [Docket No. 410].   

8. Second,  the plaintiffs in cases against the Karolyi Parties have also fully briefed 

the issues raised by the Twistars Parties.  The plaintiffs in those cases filed a detailed opposition 

to the Twistars Parties’ motion to dismiss, a copy of which is attached hereto as Exhibit A. 

9. Third, Marcia Frederick (a member of the Sexual Abuse Survivors’ Committee), 

the plaintiff in the case again Richard Carlson also asserts defenses against Mr. Carlson’s motion 

to dismiss, a copy of which is attached hereto as Exhibit B.  Like all of the  other plaintiffs, Ms. 

Frederick has agreed to the temporary stay which USAG seeks because its implementation will 

provide an opportunity for the parties to seek a negotiated settlement.  This attempt will be 

thwarted if USAG and Ms. Frederick are required to instead expend their focus and energies on 

simultaneously litigating her underlying lawsuit which will continue regardless of the outcome of 

Carlson’s motion to dismiss, .  Thus, the denial of USAG’s request for a preliminary injunction 

will “endanger the success of the bankruptcy proceedings.”  In re Caesars Entm't Operating Co., 

Inc., 808 F.3d 1186, 1188–89 (7th Cir. 2015).  In contrast, “[a] temporary injunction halting [Ms. 

Frederick’s] action [] serves the public interest [by] promot[ing] an overall settlement as well as 

the debtor[’s] reorganization.”  In re Caesars Entm't Operating Co., Inc., 561 B.R. 441, 453–54 

(Bankr. N.D. Ill. 2016) (citations omitted).  Weighed against Defendant Carlson’s professed 

“suffer[ing] by having claims … pending against him” for an additional few months is 

inconsequential.Based on the attached pleadings, it is clear that the procedural posture of these 

three cases is not one in which they are ripe for immediate dismissal as a routine matter. 
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WHEREFORE the Sexual Abuse Survivors’ Committee submits that the objections filed 

by the Objecting Parties should be overruled.  

 
Dated:  April 16, 2019 
 PACHULSKI STANG ZIEHL & JONES LLP 

/s/ James I. Stang     
James I. Stang, Esq. 
Ilan D. Scharf, Esq. 
Joshua Fried, Esq. 
10100 Santa Monica Blvd., 13th Floor 
Los Angeles, CA 90067-4003 
Telephone:  (310) 277-6910 
Facsimile:  (310) 201-0760 
E-mail:  jstang@pszjlaw.com 
   isharf@pszjlaw.com 
   jfried@pszjlaw.com 
 
-and- 

 
RUBIN & LEVIN P.C. 
 
/s/ Meredith R. Theisen    
Meredith R. Theisen Esq. 
Deborah J. Caruso, Esq. 
135 N. Pennsylvania Street, Suite 1400 
Indianapolis, IN 46204 
Telephone:  (317) 860-2877 
Facsimile:  (317) 453-8602 
Email: mtheisen@rubin-levin.net 
 dcaruso@rubin-levin.net 
 
Counsel to the Additional Tort 
Claimants Committee of Sexual Abuse Survivors 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on April 16, 2019, a copy of the foregoing Response of Additional 
Tort Claimants Committee of Sexual Abuse Survivors to Objections to Plaintiff’s Motion for a 
Preliminary Injunction Filed by (1) The Karolyi Parties; (2) Richard Carlson; (3) Southern 
California Acro Team; and (4) Twistars USA Gymnastics Club, et al. was filed electronically.  
Notice of this filing will be sent to the following parties through the Court’s Electronic Case 
Filing System.  Parties may access this filing through the Court’s system. 
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Charles D. Bullock     cbullock@sbplclaw.com, lhaas@sbplclaw.com 
Deborah Caruso     dcaruso@rubin-levin.net, dwright@rubin-levin.net;jkrichbaum@rubin-
levin.net;atty_dcaruso@bluestylus.com 
Edward DeVries     edward.devries@wilsonelser.com 
Sarah Lynn Fowler     sarah.fowler@mbcblaw.com, deidre.gastenveld@mbcblaw.com 
Cameron Getto     cgetto@zacfirm.com 
Weston Erick Overturf     wes.overturf@mbcblaw.com, 
deidre.gastenveld@mbcblaw.com;ellen.sauter@mbcblaw.com 
Dean Panos     dpanos@jenner.com 
Melissa M. Root     mroot@jenner.com, wwilliams@jenner.com 
Catherine L. Steege     csteege@jenner.com, mhinds@jenner.com;thooker@jenner.com 
Meredith R. Theisen     mtheisen@rubin-levin.net, 
atty_mtheisen@bluestylus.com;mralph@rubin-levin.net 
U.S. Trustee     ustpregion10.in.ecf@usdoj.gov 
  
 I hereby further certify that on April 16, 2019, a copy of the foregoing Response of 
Additional Tort Claimants Committee of Sexual Abuse Survivors to Objections to Plaintiff’s 
Motion for a Preliminary Injunction Filed by (1) The Karolyi Parties; (2) Richard Carlson; (3) 
Southern California Acro Team; and (4) Twistars USA Gymnastics Club, et al. was served via 
first-class U.S. Mail, postage prepaid and properly addressed, to the following: 
 
Donald Peters 
c/o Wilson, Elser, Moskowitz, et 
al. 
555 S. Flower St., Ste. 2900 
Los Angeles, CA 90071 

Richard Carlson 
c/o Law Office of Austin J. 
Freeley 
171 Milk Street 
Boston, MA 02109 

Richard Carlson 
5 Michael Avenue 
Farmingdale, NY 11735 

   

 
 /s/ Meredith R. Theisen    
                                                                              Meredith R. Theisen 
 
G:\WP80\GENLIT\USA Gymnastics-86756901\Adversary Proceedings\Gedderts' Twistars AP 19-50075\Drafts\response to objections to 
injunction.docx 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN - SOUTHERN DIVISION 

DENHOLLANDER, et al., Case No. 1:17-cv-00029-GJQ-ESC 

Plaintiffs, and all consolidated member cases1 

v. 

MICHIGAN STATE UNIVERSITY, et al., 

Defendants. HON. GORDON J. QUIST 

PLAINTIFFS’ OMNIBUS RESPONSE IN OPPOSITION TO  

DEFENDANTS TWISTARS, USA, INC. AND JOHN GEDDERT’S 

RULE 12(b)(6) AND RULE 12(c) MOTIONS TO DISMISS 

ORAL ARGUMENT REQUESTED 

1 With the exception of Consolidated Case No. 1:18-cv-1014, see, ECF 576, PageID.22658. 
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1 

I. INTRODUCTION AND SUMMARY OF WELL-PLEADED FACTS 2 

 

The Plaintiffs who have asserted claims against Defendants Twistars USA, Inc. 

(“Twistars”) and John Geddert (“Geddert”) seek justice and accountability. Their causes of action 

stem from a horrific abuse of power, not only by former physician Larry Nassar (“Nassar”), but 

also from Twistars, and its former owner, Geddert. Twistars and Gedderts’ liability arises from 

their actions which created an environment where abuse of children could grow and thrive, coupled 

with their complete and utter inaction when they learned that Nassar was sexually abusing child 

athletes. Not only are the acts of Twistars and Geddert unconscionable morally—they also give 

rise to the civil liability alleged in Plaintiffs’ Complaints. 

Twistars, Geddert, and Nassar were prominent figures in the gymnastics community in 

Michigan, the nation, and internationally. Nassar began working with Geddert in approximately 

1988, and with Twistars’ from its inception in 1996. Despite receiving multiple complaints of 

Nassar’s misconduct, Twistars and Geddert regularly recommended Nassar to their members and 

to others who visited their gym. Geddert even required that his gymnasts treat with Nassar as a 

condition of their continued membership at Twistars but did not supervise Nassar when he was 

with young athletes. The combination of the lack of supervision and the failure to warn or protect 

young athletes from the risks and dangers of sexual abuse and assault, resulted in one of the worst 

                                                 
2 Plaintiffs incorporate by reference the allegations contained in each Complaint filed. A chart of 

the Complaints identifying Plaintiffs with causes of action against Twistars and Geddert is 

included as Exhibit 1. In the interest of judicial economy and efficiency the citations to the 

Complaints included in this Response are exemplary. To the best of Plaintiffs’ knowledge and 

belief, there are over 50 Complaints and just under 200 Plaintiffs represented in this Omnibus 

Response, most of which contain identical or similar allegations. Rather than cite to each 

individual complaint, Plaintiffs have included citations to a few Complaints for the Court’s review 

and reference. However, should the Court require specific references to each Complaint, Plaintiffs 

will be prepared to provide said references to the Court at Oral Argument or to provide 

supplemental briefing at the Court’s request.  

Case 1:17-cv-00029-GJQ-ESC   ECF No. 979 filed 02/15/19   PageID.25989   Page 12 of 85

Exhibit A 
Page 12 of 85

Case 19-50075    Doc 65-1    Filed 04/16/19    EOD 04/16/19 16:26:38    Pg 12 of 85



2 

sex abuse scandals in the history of sport.  

Nassar and Geddert were a powerful duo, and they both wielded their power irresponsibly. 

As early as 1998, just two years after Twistars was established, Geddert was notified about 

Nassar’s misconduct by a parent of a young gymnast. Yet, he did nothing in response. The same 

year one of Geddert’s assistant coaches at Twistars was also told of Nassar’s misconduct. The 

coach also did nothing and told a young gymnast that Nassar “wouldn’t do that.” This disclosure 

of sexual abuse by a minor was ignored. Instead of following a reasonable course of action, nothing 

was done. Additionally, sometime between 1996 and 2002, Plaintiff Jane MB45 Doe discussed 

her abuse, assaults, and molestation with teammates at Twistars and in response, Kathryn Geddert 

(John Geddert’s wife) told Plaintiff Jane MB45 Doe she would not be welcome at Twistars if she 

“continued to spread rumors and lies.” Additionally, in 2010 when Defendant Geddert witnessed 

Nassar’s assault of a 15-year-old gymnast at his gym, he made a joke, and made an off-color 

statement to the effect of, “I guess your back really did hurt.”  

Later, in approximately 2011, an Olympian (McKayla Maroney, a minor at the time) 

disclosed Nassar’s misconduct in graphic detail while in Geddert’s presence and in the presence 

of other Olympians, also minors. At the time, Geddert was acting in his capacity as a USAG 

National Coach. Again, in response to the disclosure Geddert did nothing. The collective sum of 

Defendant’s failures to take appropriate action caused hundreds of young athletes, both gymnasts 

and non-gymnasts, to suffer horrific sexual abuse at the hands of Nassar. For approximately twenty 

years, Nassar continued to abuse and molest Twistars gymnasts, visitors to Twistars’ facility, and 

spectators at USAG sanctioned events held at Twistars.  

When Rachael Denhollander’s story was published in the Indianapolis Star in 2016, 

Geddert defended Larry Nassar. He did not distance himself from Nassar, nor did he warn any of 
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3 

his gymnasts to stop treating with Nassar pending the outcome of the criminal investigations. To 

the best of Plaintiffs’ knowledge, belief, and understanding, Nassar continued to abuse young 

athletes until he was detained by federal authorities on federal child pornography charges. Shortly 

thereafter, the first case in this Court was filed in January 2017 with one named Plaintiff and 18 

Jane Does. Over time, many others joined.  

The majority of Plaintiffs who have brought causes of action against Twistars were 

members of Twistars or suffered abuse at Twistars while visiting as competing gymnasts or 

attending events as spectators. Almost all were referred to Nassar. Despite Defendants’ assertion 

that some Plaintiffs did not allege any connection to Twistars, or had never visited Twistars, the 

allegations are found throughout Plaintiffs’ Complaints (E.g., ECF 202, PageID.9197, ¶ 22, 

“While most victims were assaulted at MSU, other victims were assaulted at USAG sanctioned 

events, Twistars and Defendant Nassar’s residence”; PageID.9469, ¶ 2126, “by seeking medical 

Treatment at Twistars,” PageID.9473-9474, ¶ 2161, 2162, “The Twistars Plaintiffs as members of 

Defendant Twistars … The Twistars Plaintiffs who attending [sic] and competed in USAG 

sanctioned meets sponsored by Defendant Twistars and received treatment from Defendant Nassar 

at said events.”).  Plaintiffs sufficiently pleaded connections to Twistars. 

Defendants’ claims of “overzealousness” are a baseless attempt to escape liability. 

Plaintiffs’ claims are timely, well-pleaded, and provide a firm foundation for Defendants’ liability 

for their actions and inactions that resulted in the sexual abuse of hundreds of children entrusted 

to their care. Plaintiffs have courageously brought these claims to hold wrongdoers accountable 

and to seek justice against those who had a legal duty to supervise and stop Nassar and warn 

Plaintiffs about a known sexual predator.  

The duty to warn invitees of known harm is well-established in American jurisprudence. 
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4 

The law creates civil liability for enablers of sexual abuse and sexual assault in these 

circumstances, and Plaintiffs seek to hold Defendants accountable for the role they played in 

fostering the toxic environment that allowed the sexual abuse to persist. Despite Defendants’ 

arguments, the law permits—even demands—this type of accountability to ensure the safety and 

well-being of children in Michigan and across the country. Nassar was not the only individual to 

fail Plaintiffs. Twistars and Geddert completely failed their gymnasts, their former and current 

members, visiting athletes, and spectators at their facility. Twistars and Geddert and played a role 

in the sexual abuse and molestation of hundreds of children and young people. 

Sexual abuse is not an anomaly in youth sports, clubs, and activities. Organizations whose 

very existence rely on the participation of children have a legal duty to protect their members and 

supervise their employees and agents. Twistars and Geddert failed to supervise Nassar who had 

unfettered access to children. This failure is strikingly similar to other institutional failures to stop 

known sexual abusers in religious organizations, youth organizations, and youth sports.  Twistars 

and Geddert failed to warn and protect their members and visitors to their facility from the 

foreseeability and known danger of sexual abuse by adults in authority positions, including Nassar. 

To protect their brand, reputation, and finances, Twistars and Geddert failed to warn Plaintiffs 

about prior complaints about Nassar, and ultimately failed to protect them from a sexual predator 

and pedophile.  

Children are being sexually abused and assaulted at alarming rates in this country and 

around the world. When there is no real and legitimate accountability, there is no change. Plaintiffs 

have sufficiently pleaded each cause of action against Twistars, Geddert, and Nassar (as well as 

other Defendants). Twistars and Geddert owed Plaintiffs the duty to act reasonably under the 

circumstances, and repeatedly breached that duty. Due to a recent change in the statute of 
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5 

limitations, Plaintiffs claims were timely filed. Further, notwithstanding the change in the statute 

of limitations, Plaintiffs have sufficiently pleaded that Twistars and Geddert fraudulently 

concealed Nassar’s abuse preventing Plaintiffs from discovering their causes of action. This allows 

Plaintiffs to commence an action within two years after discovering the existence of the claim 

under a theory of fraudulent concealment.  

For all the reasons stated within, Plaintiffs respectfully request that this Court DENY 

Twistars and Geddert’s Motions to Dismiss in their entirety. 

II. IMPACT OF USAG’S BANKRUPTCY  

USA Gymnastics, Inc. filed bankruptcy in the U.S. Bankruptcy Court for the Southern 

District of Indiana on December 5, 2018.3 This Court issued an Order staying all proceedings 

against USAG on December 10, 2018.4 Plaintiffs have raised to Defendants Twistars and Geddert 

the serious concern that Twistars and Geddert pursuing their Motions to Dismiss and forcing 

Plaintiffs to respond may inadvertently violate the automatic stay.  

The facts underlying and surrounding the allegations against John Geddert and Twistars 

are inextricably linked to USAG. As pleaded in several of Plaintiffs’ Complaints, at all relevant 

times and for the vast majority of time that Nassar worked at Twistars, John Geddert was an agent 

and representative of USA Gymnastics in various capacities including a USAG Junior Olympic 

Program Committee member for over 20 years, and USAG coach from as early as 1995, including 

USA World and 2012 Olympic Women’s Gymnastics Team Head Coach. He was named State, 

Regional, or National Coach of the Year 17 times, was personal head coach to 2012 Olympic 

Champion, Jordyn Wieber, and has represented the USA as a coach in international competitions 

                                                 
3 ECF 660, PageID.23398-23401. See also, U.S. Bankruptcy Court, Southern District of Indiana, 

Case No. 18-09108-PLM-11.  
4 ECF 693, PageID.23932-23933.  
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6 

in 20 foreign countries.” E.g., Lead Case, 1:17-cv-29, ECF 667, PageID.23431. Geddert is a 

witness to the allegations at the center of the claims asserted, which Defendants have moved to 

dismiss. His actions and omissions during his tenure as owner of Twistars and as a USAG coach 

between the late 1990s through 2016 are integral to Plaintiffs’ claims not only against Twistars 

and Geddert but also Plaintiffs’ claims against USAG. Because of the stay, however, Plaintiffs are 

barred from securing his testimony and discovery of other evidence in support of their claims. 

Permitting Twistars and Geddert to proceed in this manner allows them to unfairly evade the 

bankruptcy process, and test their legal theories and defenses while Plaintiffs are left confined and 

restricted.  

Twistars was—and still remains—a member club and agent of USAG. USAG’s 

representations through Twistars and Geddert are important in analyzing causes of action such as 

Negligence, Negligent Failure to Supervise, and Negligent Failure to Warn and Protect. It is also 

anticipated that Twistars and Geddert will attempt to shift blame to USAG. To that point, Twistars 

and Geddert have filed several Notices of Non-Party Fault, the most recent on February 6, 2019. 

ECF 954, PageID.25798-25818, see also ECF 412, PageID.20179-20196. In the Notices, they list 

several USAG executives and representatives, including but not limited to: Steve Penny (former 

USAG CEO); Peter Vidmar (former USAG board chairman); Paul Parilla (former USAG board 

member); Ron Galimore (Former USAG COO); Deborah Van Horn (former USAG athletic 

trainer); and, eleven unnamed individuals affiliated with USAG. Twistars seeks to preserve their 

right to allocate liability to these (and other) individuals, knowing that because of the stay Plaintiffs 

cannot take any action to discover or further ascertain the responsibility of these individuals which 

may further implicate Twistars and Geddert.  

Bankruptcy courts have the authority to enforce an automatic stay by levying sanctions 
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7 

against parties who take action in violation of the stay. 11 U.S.C. § 362(k)(l). In “appropriate 

circumstances, [the individual injured by the violation] may recover punitive damages.” Id. A 

violation of the automatic stay is willful under § 362(k) if “the creditor deliberately carried out the 

prohibited act with knowledge of the debtor's bankruptcy case.” In re Printup, 264 B.R. 169, 173 

(Bankr.E.D.Tenn.2001) (internal quotation marks omitted); see also TranSouth Fin. Corp. v. 

Sharon (In re Sharon), 234 B.R. 676, 687 (6th Cir. BAP 1999) (“A violation of the automatic stay 

can be willful when the creditor knew of the stay and violated the stay by an intentional act.”). In 

fact, courts have held that: 

[a] specific intent to violate the stay is not required, or even an awareness by the 

creditor that [its] conduct violates the stay. It is sufficient that the creditor knows 

of the bankruptcy and engages in deliberate conduct that, it so happens, is a 

violation of the stay. Moreover, where there is actual notice of the bankruptcy it 

must be presumed that the violation was deliberate or intentional. Satisfying these 

requirements itself creates strict liability. There is nothing more to prove except 

damages. 

 

In re Johnson, 548 B.R. 770, 797–98 (Bankr. S.D. Ohio 2016). 

To the extent that Plaintiffs’ responses to Defendants Twistars and Geddert’s Motions to 

Dismiss violates the stay, Plaintiffs respectfully request that any contempt finding be attributed 

solely to Defendants Twistars and Geddert as Twistars and Geddert’s filings necessitated 

Plaintiffs’ responses, and Geddert and Twistars refused to stipulate to an extension of time for 

Plaintiffs to respond to their Motions to Dismiss to allow for further direction and clarification 

from the bankruptcy court.  

III. STANDARDS GOVERNING RULE 12(b)(6)/12(c) MOTIONS TO DISMISS 

Under notice pleading requirements, a complaint must contain a short and plain statement 

of the claim showing how the pleader is entitled to relief. Fed. R. Civ. P. 8(a)(2); see also, 

Thompson v. Bank of America, N.A., 773 F.3d 741, 750 (6th Cir. 2014). It is unnecessary for a 
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complaint to contain detailed factual allegations, but it must include more than labels, conclusions, 

and formulaic recitations of the elements of a cause of action. Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 555 (2007). A defendant bringing a motion to dismiss for failure to state a claim under Rule 

12(b)(6) or 12(c) tests whether a cognizable claim has been pleaded in the complaint. Scheid v. 

Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436 (6th Cir. 1988). To survive a motion to 

dismiss, “[t]he complaint must ‘contain either direct or inferential allegations respecting all 

material elements necessary for recovery under a viable legal theory.’” Kreipke v. Wayne State 

Univ., 807 F.3d 768, 774 (6th Cir. 2015) (citation omitted).  

A plaintiff must provide sufficient factual allegations that, if accepted as true, are sufficient 

to raise a right to relief above the speculative level and the claim for relief must be plausible on its 

face. Twombly, 550 U.S. at 555, 570. “A claim is plausible on its face if the ‘plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.’” Ctr. for Bio-Ethical Reform, Inc. v. Napolitano, 648 F.3d 365, 369 (6th Cir. 

2011) quoting Twombly, 550 U.S. at 556. “The plausibility standard is not akin to a ‘probability 

requirement,’ but it asks for more than a sheer possibility that a defendant has acted unlawfully.” 

Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009)(citations omitted).  

When considering a motion to dismiss, a court must accept as true all factual allegations in 

a plaintiff’s complaint, draw inferences from those allegations in a light most favorable to the 

plaintiff, and construe the complaint liberally. Ctr. For Bio-Ethical Reform, 648 F.3d at 369. 2 

Moore's Federal Practice, § 12.34[1] [b] (Matthew Bender 3d ed.2003). See also, Twombly, 550 

U.S. at 575 quoting Swierkiewicz v. Sorema N.A, 534 U.S. 506, 514, 122 S.Ct. 992 (2002). 

Specifically, in cases involving civil rights, the rule of liberal construction has been found to be 

particularly important. Johnson v. State of Cal., 207 F.3d 650, 653 (9th Cir. 2000) quoting Ferdik 
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v. Bonzelet, 963 F.2d 1258, 1261 (9th Cir. 1992) citing Eldridge v. Block, 8312 F.2d 1132, 1137 

(9th Cir. 1987)(“…we have emphasized that the rule of liberal construction is ‘particularly 

important in civil rights cases.’”).  

Defendants Geddert and Twistars present their many motions as if Plaintiffs presented 

bare-boned pleadings full of conclusory statement and labels. Nothing could be further from the 

truth. Plaintiffs’ Complaints are replete with allegations to support recovery under multiple legal 

theories. To survive a motion to dismiss, a complaint must include “direct or inferential allegations 

respecting all material elements necessary for recovery under a viable legal theory.” Kreipke v. 

Wayne State Univ., 807 F.3d 768, 774 (6th Cir. 2015) (citation omitted). Any questions of fact to 

be resolved in deciding Twistars and Geddert’s Motions to Dismiss must be resolved in Plaintiffs’ 

favor. Plaintiffs’ well-pleaded facts in each of Plaintiffs’ Complaints are certain to justify recovery, 

thus Twistars’ and Geddert’s Motions must be DENIED.  

Additionally, several of Twistars and Geddert’s Motions to Dismiss arguably present 

evidence outside of the pleadings, specifically with regard to their discussion of the recent change 

in the statute of limitations. Pursuant to Rule 12(d), if matters outside the pleadings are presented 

to and not excluded by the court, the motion must be treated as one for summary judgment under 

Rule 56, and “All parties must be given a reasonable opportunity to present all the material that is 

pertinent to the motion.” In the Sixth Circuit, the mere presentation of such extrinsic evidence 

triggers conversion of the motion to a summary judgment unless the court expressly rejects it. 

Northville Downs v. Granholm 622 F.3d 579, 585 (6th Cir. 2010). Under Rule 56(d), the court 

may permit discovery by the non-moving party who asserts the need for it to defend the motion.  

The issue of limited discovery was raised last year at the January 24, 2018, Rule 16 

Scheduling Conference and the Court asked the parties to confer and present a limited discovery 
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plan. The parties were unable to come to an agreement and Plaintiffs moved this Court for 

discovery (ECF 213, PageID.10029-10031, ECF 214, PageID.10032-10050). Other Plaintiffs 

joined in the Motion (ECF 216, PageID.10066-10068; ECF 220, Page ID.10142-10144). 

Specifically, Plaintiffs indicated,  

the key factual questions that must be resolved before ruling on Defendants’ 

motions to dismiss are ‘who knew about Defendant Nassar’s abuse of children, 

when did they know it, and what did they do (or fail to do) with such information?’ 

…. Plaintiffs’ position—as supported largely through criminal investigations, 

investigative journalism, and the courage of survivors of Nassar’s abuse coming 

forward—is that there were numerous instances of prior actual notice of Nassar’s 

sexual abuse of children, to multiple individuals …such as … Defendant Geddert 

for Defendants Twistars and USAG. 

 

ECF 214, PageID.10035. Included amongst Plaintiffs’ proposed discovery requests to Defendants, 

was a request for:  

13.  Copies of any Document: 

 

a.  Sent or received by John Geddert to or from Nassar; 

b.  Sent, received, or created by John Geddert that references in any 

way Nassar and any complaint, suggestion, or allegation of 

impropriety, including but not limited to touching or treatment on or 

near a gymnast’s genital area(s); 

c.  Sent or received by Kathryn Geddert to or from Nassar; 

d.  Sent, received, or created by Kathryn Geddert that references in any 

way Nassar and any complaint, suggestion, or allegation of 

impropriety, including but not limited to touching or treatment on or 

near a gymnast’s genital area(s). 

 

… 3.5 hour depositions to be taken pursuant to FED. R. CIV. P. 30 at a mutually 

agreeable date and location: 

 

2.  Lawrence G. Nassar; 

 

…  

 

13.  John Geddert  

 

ECF 214-1, PageID.10055, 10058. Undoubtedly, other Plaintiffs who joined the litigation 

subsequent to the submission of this request for limited discovery will also join in these requests. 

Case 1:17-cv-00029-GJQ-ESC   ECF No. 979 filed 02/15/19   PageID.25998   Page 21 of 85

Exhibit A 
Page 21 of 85

Case 19-50075    Doc 65-1    Filed 04/16/19    EOD 04/16/19 16:26:38    Pg 21 of 85



11 

Plaintiffs should be afforded the opportunity to conduct limited discovery on issues germane to 

Twistars and Geddert’s Motions. Many of the issues raised are fact specific.  

Further, should this Court agree that discovery is warranted, because of Twistars and 

Geddert’s agency relationship with USAG, the factual nexus described throughout this brief, and 

the current automatic stay due to USAG’s Bankruptcy, this action should also be stayed as well to 

prevent the parties from inadvertently violating the stay.  

IV. COMMON CLAIMS  

 

In accordance with the Court’s Order Regarding Briefs and Briefing Schedule for Motions 

to Dismiss, ECF 576, PageID.22657-22658, Plaintiffs’ Omnibus Response addresses the following 

issues and claims that are common to most, if not all, Plaintiffs: (1) the change in the Michigan 

statute of limitations; (2) Negligence/Gross Negligence; (3) Express/Implied Agency; (4) 

Negligent Supervision; (5) Negligent Failure to Warn or Protect; (6) Fraud and Misrepresentation; 

and, (7) Fraudulent Concealment.  

All other claims5 which are individual and specific to certain Plaintiffs’ groups will be 

addressed in separate filings for each group in accordance with this Court’s Order Regarding Briefs 

and Briefing Schedule for Motions to Dismiss, ECF 576, PageID.22657-22658.  

V. ARGUMENT 

 

An historical basis is a poor basis for decision unless the conditions and customs 

of today so parallel those of the past that the reason for the rule still obtains . . . 

The precedents of older cases are not valid precedents. They are violative of 

women’s statutory rights and constitutional safeguards. They are out of harmony 

with the conditions of modern society. They do violence to our convictions and our 

principles. We reject their applicability. The reasons for the old rule no longer 

                                                 
5 Other claims include: Intentional Infliction of Emotional Distress; Negligent Infliction of 

Emotional Distress; Misrepresentation, Civil RICO, Civil Conspiracy and Concerted Action, 

ELCRA, Vicarious Liability; Assault and Battery; Sex Trafficking; Masha’s Law; and, Loss of 

Consortium.  

Case 1:17-cv-00029-GJQ-ESC   ECF No. 979 filed 02/15/19   PageID.25999   Page 22 of 85

Exhibit A 
Page 22 of 85

Case 19-50075    Doc 65-1    Filed 04/16/19    EOD 04/16/19 16:26:38    Pg 22 of 85



12 

obtaining, the rule falls with it.6 

 

A. ALL PLAINTIFFS’ CLAIMS THAT WERE FILED BETWEEN JUNE 12, 2018 AND 

SEPTEMBER 10, 2018 ARE NOT BARRED BY ANY STATUTE OF LIMITATIONS 

 

Defendants Twistars and Geddert have moved this Court to dismiss Plaintiffs’ claims 

against them by wrongfully asserting that Plaintiffs’ claims are barred by statutes of limitations 

under M.C.L. 600.5805, et seq. By asserting the same defenses brought by numerous pedophilic 

priests in the past, Defendants seek to avoid responsibility and accountability for their actions that 

resulted in the sexual abuse of hundreds of young children that were left under their care. 

First, the vast majority of Plaintiffs filed Complaints against Defendants between June 12, 

2018 and September 10, 2018, thus making their filings timely under M.C.L. 600.5851b—the 

applicable statute of limitations for actions based on criminal sexual conduct against minors 

regardless of the restrictions found in M.C.L. 600.5805 and M.C.L. 600.5851. M.C.L. 

600.5851b(1). This Court’s inquiry should end with an analysis of M.C.L. 600.5851b(1) as it is 

the governing and dispositive statute in this matter. 

However, assuming arguendo that the extended statute of limitations found in M.C.L. 

600.5851b does not apply to all Plaintiffs’ claims as asserted by Defendants, Plaintiffs claims are 

not barred by the statute of limitations because: (1) certain Plaintiffs were minors at the time their 

claims accrued and filed their Complaints when they were still minors under M.C.L. 600.5851(1); 

(2) certain Plaintiffs were minors at the time their claims accrued and filed their Complaints within 

one year of reaching the age of majority under M.C.L. 600.5851(1); and, (3) certain Plaintiffs filed 

their Complaints within three years of claims accruing under M.C.L. 600.5805(2).  

                                                 
6 Montgomery v. Stephan, 359 Mich. 33, 46, 49; 101 N.W.2d 227 (1960) (The Supreme Court of 

Michigan discussing a need for change in the law regarding a wife’s right to consortium). The 

quote is appropriate, relevant, and applicable to Plaintiffs’ discussion of the recent change in the 

statute of limitations in the State of Michigan.  

Case 1:17-cv-00029-GJQ-ESC   ECF No. 979 filed 02/15/19   PageID.26000   Page 23 of 85

Exhibit A 
Page 23 of 85

Case 19-50075    Doc 65-1    Filed 04/16/19    EOD 04/16/19 16:26:38    Pg 23 of 85



13 

Finally, again assuming arguendo that Plaintiffs’ claims are not timely under M.C.L. 

600.5851b as asserted by Defendants, the actions of Defendants and other named defendants, 

working in concert to conceal and otherwise obfuscate the nature and extent of damages suffered 

by Plaintiffs, necessitates a holding that Plaintiffs’ claims that were filed within three years of 

Plaintiffs’ discovery of their damages are timely. 

1. Prior to June 12, 2018, Michigan had one of the most archaic statute of 

limitations for actions based on the sexual assault of minors 

 

During all times relevant to the allegations set forth in Plaintiffs’ Complaints, the State of 

Michigan had one of the most archaic statute of limitations for civil actions based on the sexual 

assault and abuse of children. That changed on June 12, 2018 when Lieutenant Governor Brian N. 

Calley signed into law Public Act 183 of 2018 (“PA 183”). See Exhibit 2 – Public Act 183 of 2018; 

Exhibit 3 – 2018 Mich. SENATE J. 1, 1593 (99th Leg., No. 64, September 5, 2018).7 To fully 

                                                 
7 Plaintiffs respectfully request the Court take Judicial Notice of the Exhibits cited herein pursuant 

to Federal Rule of Evidence 201. Rule 201 governs judicial notice of adjudicative facts and 

provides: 

 

(b) Kinds of facts. A judicially noticed fact must be one not subject to reasonable 

dispute in that it is either (1) generally known within the territorial jurisdiction of 

the trial court or (2) capable of accurate and ready determination by resort to sources 

whose accuracy cannot reasonably be questioned. 

 

Fed.R.Evid. 201(b). See also, Toth v. Grand Trunk R.R., 306 F.3d 335, 349 (6th Cir. 2002). Public 

records and government documents, even those available from sources on the Internet, are 

generally considered “not to be subject to reasonable dispute.” Jackson v. City of Columbus, 194 

F.3d 737, 745 (6th Cir. 1999), see, e.g., Grimes v. Navigant Consulting, Inc., 185 F.Supp.2d 906, 

913 (N.D.Ill.2002) (taking judicial notice of stock prices posted on a website); Cali v. E. Coast 

Aviation Servs., Ltd., 178 F.Supp.2d 276, 287 (E.D.N.Y.2001) (taking judicial notice of documents 

from Pennsylvania state agencies and Federal Aviation Administration). A court must take judicial 

notice “if requested by a party and supplied with the necessary information.” Fed. R. Evid. 201(d).  

Further, the Federal Rules of Evidence and Sixth Circuit precedent expressly contemplate 

“appellate courts taking judicial notice of facts supported by documents not included in the record 

on appeal.” United States v. Ferguson, 681 F.3d 826, 834 (6th Cir. 2012) (emphasis added) (citing 

Fed. R. Evid. 201). Under Rule 201, a court may properly take judicial notice of adjudicative facts 

at any stage of proceedings, even for the first time while a case is on appeal. Fed. R. Evid. 201(f) 
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recognize the historic nature of this legislation, one must have an understanding of the national 

trend to extend the statute of limitations for actions based on the sexual abuse of minors that is 

based on research that has revealed the true difficulties faced by survivors of childhood sexual 

abuse.  

In April 2018, just months prior to the enactment of PA 183, CHILD USA published a 

report regarding the statute of limitations then in place across the nation regarding childhood 

sexual abuse. See Exhibit 4 – CHILD USA “Child Sex Abuse Statute of Limitations Reform in the 

Wake of the Boston Archdiocese Clergy Sex Abuse Scandal in January 2012.” 

Authored by Professor Marci A. Hamilton,8 the report found that “Michigan is one of the 

worst states in the country for child sex abuse victims. … The civil SOL9 is shockingly short at 

age 19 years old. On a scale of 1-10, overall it ranks as a 5 (where 4 is the lowest combined score).” 

Id. at 12. The report further concluded that “Michigan is distinctive in that it has the shortest civil 

SOL in the United States. Civil claims expire at the age of 19. This standard has been in place 

since at least 1986 and unchanged.” Id. at 13 (internal citations omitted). 

With the passage of PA 183, Michigan joined the majority of states in reforming its civil 

statute of limitations for actions based on childhood sexual abuse as shown in the chart below:10 

                                                 

advisory committee’s note; Livingston Christian Schs. v. Genoa Charter Twp., 858 F.3d 996, 1008 

(6th Cir. 2017). The Sixth Circuit has adopted a liberal approach to taking notice of adjudicative 

facts in evaluating Rule 12(b)(6) motions to dismiss, and “[a] court considering a 12(b)(6) motion 

may consider materials in addition to the complaint if such are public records or otherwise 

appropriate for the taking of judicial notice.” Rodney v. LaHood, 359 F. App’x. 634, 637 (6th Cir. 

2010) (citing New England Health Care Emp. Pension Fund v. Ernst & Young, LLP, 336 F.3d 

495, 501 (6th Cir. 2003)).   
8 Chief Executive Officer and Academic Director, CHILD USA and Fox Professor of Practice, 

University of Pennsylvania Law School. 
9 “SOL” is an abbreviation for Statute of Limitations. 
10 ChildUSA, https://www.childusa.org/sol (last accessed February 1, 2019).  
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Further, while the enactment of PA 183 was historic in Michigan, compared to other states 

it is a limited and restrained response to the wave of statute of limitations reform sweeping across 

the nation. As demonstrated by CHILD USA’s rankings, Michigan still is not in the top tier of 

states regarding statute of limitations reform for actions based on childhood sexual abuse:11 

 
Finally, a number of states have enacted legislation extending the civil statute of limitations 

for actions based on childhood sexual abuse that are retroactive in one or more ways, such as being 

                                                 
11 ChildUSA, https://www.childusa.org/sol (last accessed February 1, 2019). 
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completely retroactive to allow for any previously time barred claim to proceed to retroactive 

“windows” that allow plaintiffs to file claims that were previously barred within the new 

“window.” States such as Alaska, California, Connecticut, Delaware, Hawaii, Kansas, Kentucky, 

Massachusetts, Minnesota, Missouri, Montana, Oregon, South Dakota, and Washington have all 

retroactively extended their statutes of limitations in one way or another. 

2. The Michigan Legislature introduced and passed Senate Bill 872 

specifically to address the harm caused by Lawrence Nassar and Defendants 

Twistars/Geddert to Plaintiffs  

 

In recognition of the sexual abuse committed by Lawrence Nassar against Plaintiffs, the 

Michigan Legislature passed Senate Bill 872 (“SB 872”), which eventually was signed into law 

and became PA 183. It is clear from the plain language of PA 183, the legislative record, and 

statements made by legislators that the intent behind PA 183 was to provide an avenue for Plaintiffs 

to litigate their claims against Defendants even if Plaintiffs’ statute of limitations had arguably run.  

Former Michigan Senator Margaret O’Brien, sponsor of SB 872, stated that “‘This package 

of bills delivers justice for the children who have been sexually assaulted,’ said Sen. Margaret 

O'Brien, R-Portage, the lead sponsor of the legislation. ‘Michigan is not a home to pedophiles, it 

is a place for children. We will protect you, defend you, stand up for you.’” Exhibit 5 – “Michigan 

Senate passes scaled-back sex assault prevention bills.” Detroit Free Press, March 14, 2018 (Last 

accessed February 1, 2019). Senator O’Brien is further quoted as stating that “‘There was a lot of 

room that we had to go over and answer a lot of questions. This is good public policy. It’s justice,’ 

she said. ‘It’s important to know that when we're dealing with retroactivity in civil litigation, we're 

trying to do the best that we can. We worked to find what would be a good compromise to get the 

votes to make sure we're protecting our children.’” 

Further, Senate Fiscal Agency and House Fiscal Agency analysis of SB 872 demonstrate 
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the Michigan Legislature’s intent to give PA 183 retroactive effect. The March 5, 2018 Bill 

Analysis completed by the Senate Fiscal Agency regarding SB 872 without amendments 

concluded that: “In addition, under the bill, an individual who was a victim of CSC while a minor 

could commence an action to recover damages sustained because of the CSC at any time before 

he or she reached 48 years of age. The bill indicates that these provisions would apply to actions 

to recover damages for conduct constituting CSC that occurred after December 31, 1992.” Exhibit 

6 – Mich. Senate Fiscal Agency Bill Analysis of SB 872 Dated March 5, 2018. 

A March 6, 2018 Bill Analysis completed by the Senate Fiscal Agency concluded that: 

“The bill would amend the Revised Judicature Act to provide for a 30-year period of limitations 

on an action based on conduct that would constitute criminal sexual conduct (CSC); and allow an 

individual who was the victim of CSC while a minor to bring an action for damages at any time 

before he or she reached 48 years of age. The bill indicates that these provisions would apply to 

actions to recover damages for conduct constituting CSC that occurred after December 31, 1992.” 

Exhibit 7 – Mich. Senate Fiscal Agency Bill Analysis of SB 872 Dated March 6, 2018. 

A March 6, 2018 Bill Analysis completed by the Senate Fiscal Agency, addressing 

amendments to SB 872, concluded that SB 872 would “Provide for a 10-year period of limitations 

on an action based on conduct that would constitute CSC. -- Allow an individual who was the 

victim of CSC while a minor to bring an action for damages at any time before he or she reached 

48 years of age, for CSC conduct that accrued after December 31, 1996. -- Specify circumstances 

under which the retroactive effect of the bill would not apply.” Exhibit 8 – Mich. Senate Fiscal 

Agency Bill Analysis of SB 872 Dated March 19, 2018. The Bill Analysis further states that “The 

amendments would have to be applied retroactively to January 1, 1997.” Id. 

The House Fiscal Agency reached similar conclusions regarding SB 872 as the Senate 
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Fiscal Agency did. In its May 9, 2018 Legislative Analysis, the House Fiscal Agency stated that 

“Senate Bill 872 would amend the statute of limitations for civil actions under the Revised 

Judicature Act. … Finally, the bill would add a new Section 5851b to allow a minor victim of CSC 

to commence an action to recover damages sustained because of the CSC at any time before he or 

she reaches the age of 48 years. The new section would be applied retroactively and 

would apply to claims based on CSC that accrue as far back as January 1, 1997.” Exhibit 9 – Mich. 

House Fiscal Agency Legislative Analysis of SB 872 Dated May 9, 2018. The House Fiscal 

Agency also recognized the retroactivity of SB 872 in two subsequent Legislative Analyses. 

Exhibit 10 – Mich. House Fiscal Agency Legislative Analysis of SB 872 Dated May 22, 2018; 

Exhibit 11 – Mich. House Fiscal Agency Legislative Analysis of SB 872 Dated May 24, 2018. 

On March 14, 2018, the Michigan Senate voted 28-7 (2 excused) to pass SB 872. Exhibit 

12 – 2018 Mich. SENATE J. 1, 415-416 (99th Leg., No. 28, March 14, 2018). SB 872 was passed 

after a motion that was made by Senator Colbeck to remove the retroactivity of the bill was 

defeated 26-9 (2 excused). Id. at 415 

On May 24, 2018, SB 872 was passed by the Michigan House of Representatives 99-10. 

Exhibit 13 – 2018 Mich. HOUSE J. 1, 1073-1074 (99th Leg., No. 53, May 24, 2018). On May 29, 

2018, SB 872 with amendments was passed by the Michigan Senate 34-2 (1 excused). Exhibit 14– 

2018 Mich. SENATE J. 1, 1593 (99th Leg., No. 54, May 29, 2018). On June 12, 2018, SB 872 

was signed into law as PA 183 of 2018. Exhibit 3 – 2018 Mich. SENATE J. 1, 914-915 (99th Leg., 

No. 64, September 5, 2018). 

Defendants have asserted that “The plain wording of the 90-day savings period [of PA 183] 

does not authorize a time-barred suit against Twistars or Mr. Geddert.” ECF No. 677, 

PageID.23652. Directly in contradiction to their claims, former Speaker of the House Tom 
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Leonard released a statement on September 13, 2018. “‘Twistars and USA Gymnastics are making 

obviously false and bizarre claims about the Legislature’s recent reforms on sexual assault, trying 

to avoid their responsibility to the survivors and escape litigation on a technicality that doesn’t 

exist,’ said Speaker Leonard. ‘They’re wrong and they know it. The Legislature clearly intended 

for both organizations to be completely covered by the retroactive portion of the new legislation 

and to have to face the survivors in court, and anything else is a willful misreading of an obvious 

reform. These disingenuous legal maneuvers do nothing but mislead the public about the 

Legislature’s work and create confusion and pain for the survivors.’” Exhibit 15 – September 13, 

2018 Statement of Speaker of the House Tom Leonard. 

The Statement further sets forth that “Twistars and USA Gymnastics both made multiple 

claims last week in separate filings that clearly misread the Legislature’s new sexual assault reform 

legislation. The filings make several baseless assertions, ranging from simply misreading 

references to Larry Nassar in the bill language to somehow claiming the legislative intent in 

extending the statute of limitations was to not extend the statute of limitations. ‘They’re desperate 

and embarrassed about what happened, but that is no excuse,’ said Leonard. ‘The survivors of this 

abuse deserve justice, and they deserve honesty at least from the people who let their abuse happen. 

Twistars and USA Gymnastics have made serious mistakes over the years, and they both need to 

own up to it and try this case on the merits, not on disinformation.’” Id. 

Beyond the legislative record and legislative intent in enacting PA 183, the plain language 

of the newly enacted M.C.L. 600.5851b(3) governs in this matter and makes it clear that the statute 

retroactively revives Plaintiffs’ claims that had arguably been barred by statutes of limitations. 

3. M.C.L. 600.5851b(3) was intended to apply retroactively by the Michigan 

Legislature and is retroactive upon a plain reading of its language  

 

In enacting PA 183, Michigan’s Legislature intended to provide an avenue for survivors of 
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Lawrence Nassar to pursue civil damages against those that actively participated, enabled, and 

negligently stood by while the Lawrence Nassar perpetrated hundreds of sexual assaults against 

hundreds of children. Defendants are the exact type of defendant the Legislature intended to 

provide such an avenue against in M.C.L. 600.5851b(3). 

“The primary goal of judicial interpretation of statutes is to give effect to the intent of the 

Legislature.” Yaldo v. N. Pointe Ins. Co., 457 Mich. 341, 346; 578 N.W.2d 274 (1998); citing 

Farrington v. Total Petroleum, Inc., 442 Mich. 201, 212; 501 N.W.2d 76 (1993). “In determining 

legislative intent, we look first at the words of the statute. If the language is clear and unambiguous, 

judicial construction is not normally permitted. If reasonable minds can differ regarding its 

meaning, then judicial construction is appropriate.” Id.; citing Indenbaum v. Michigan Bd. of 

Medicine (After Remand), 213 Mich. App. 263; 539 N.W.2d 574 (1995). “The Legislature is 

presumed to have intended the meaning it plainly expressed.” Id. Stated differently, “[i]f the 

language used is clear and the meaning of the words chosen is unambiguous, a common-sense 

reading of the provision will suffice, and no interpretation is necessary.” Karl v. Bryant Air 

Conditioning, 416 Mich. 558, 567; 331 N.W.2d 456 (1982).  

 2018 PA 183, codified at M.C.L. 600.5851b, retroactively extended the statute of 

limitations for causes of actions based on the sexual abuse of minors if certain conditions apply. 

M.C.L. 600.5851b(3). PA 183 created a 90 day “window” from June 12, 2018 through September 

10, 2018 in which survivors of sexual abuse as a minor could file claims otherwise barred by other 

statutes of limitations, specifically M.C.L. 600.5805 and M.C.L. 600.5851 (the statutes Defendants 

rely upon), if the sexual abuse occurred after December 31, 1996 but prior to June 12, 201612 and 

                                                 
12 The retroactive window afforded by M.C.L. 600.5851b(3) is limited to sexual abuse that 

occurred after December 31, 1996 but prior to June 12, 2016. While this response addresses claims 

for abuse suffered after December 31, 1996, because any claims for abuse that occurred after June 
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other conditions are met. Id. Further, M.C.L. 600.5851b(4) specifically states that “This section 

does not limit an individual’s right to bring an action under section 5851.” M.C.L. 600.5851b(4).  

A plain reading reveals that the clear and unambiguous language of M.C.L. 600.5851b(3) 

provides a retroactive extension of the statute of limitations for claims that meet the enumerated 

conditions, such as Plaintiffs’ claims. Further, when the legislative intent in enacting PA 183 is 

examined, it is clear that the intent of the Michigan Legislature was to provide an opportunity for 

Plaintiffs to litigate their claims against Defendants. 

4. Plaintiffs’ claims are governed by M.C.L. 600.5851b because the statute 

retroactively revived any claims that may have been previously barred by 

other statutes of limitations. 

 

M.C.L. 600.5851b(3) states: 

Regardless of any period of limitation under subsection (1) or sections 5805 or 

5851, an individual who, while a minor, was the victim of criminal sexual conduct 

after December 31, 1996 but before 2 years before the effective date of the 

amendatory act that added this section may commence an action to recover 

damages sustained because of the criminal sexual conduct within 90 days after the 

effective date of the amendatory act that added this section if the person alleged to 

have committed the criminal sexual conduct was convicted of criminal sexual 

conduct against any person under section 520b of the Michigan penal code, 1931 

PA 328, MCL 750.520b, and the defendant admitted either of the following: 

 

(a) That the defendant was in a position of authority over the victim as the 

victim's physician and used that authority to coerce the victim to submit. 

 

(b) That the defendant engaged in purported medical treatment or examination 

of the victim in a manner that is, or for purposes that are, medically 

recognized as unethical or unacceptable. 

 

M.C.L. 600.5851b(5) states: 

As used in this section: 

 

                                                 

12, 2016 present in Plaintiffs’ Complaints do not need to rely on the retroactivity afforded by 

M.C.L. 600.5851b(3), those claims are timely even if the Court applies Michigan’s general 

personal injury statute of limitations, which is 3 years, meaning that all claims for abuse after June 

12, 2016 would continue to be timely until at least June 13, 2019. See M.C.L. 600.5805(2). 
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(a) "Adjudication" means that term as defined in section 5805. 

 

(b) "Criminal sexual conduct" means that term as defined in section 5805. 

 

 In deciding Defendants’ Motion to Dismiss, this Court must accept Plaintiffs’ well-pleaded 

allegations as true and must draw all reasonable inferences from those allegations in favor of the 

Plaintiffs. Rondigo, L.L.C. v. Twp. of Richmond, 641 F.3d 673, 680 (6th Cir. 2011). As such, 

M.C.L. 600.5851b(3) requires that a plaintiff plead facts in a Complaint filed between June 12, 

2018 and September 10, 2018 establishing that: (1) the plaintiff was a minor when the damages 

occurred; (2) the plaintiff was a victim of criminal sexual conduct; (3) that the criminal sexual 

conduct occurred after December 31, 1996; (4) that the person that committed the criminal sexual 

conduct was convicted under M.C.L. 750.520b; and, (5) the convicted person admitted either of 

the following: (a) that person was in a position of authority over the plaintiff as the plaintiff’s 

physician and used that authority to coerce the plaintiff to submit, or (b) the convicted person 

engaged in purported medical treatment or examination of the plaintiff in a manner that is, or for 

purposes that are, medically recognized as unethical or unacceptable. M.C.L. 600.5851b(3). 

As an initial matter, the vast majority of Complaints in the instant matter were all filed 

between June 12, 2018 and September 10, 2018 as required by M.C.L. 600.5851b(3). M.C.L. 

600.5851b(3). Further, Plaintiffs seek damages for sexual abuse that would constitute criminal 

sexual conduct that occurred after December 31, 1996. E.g., Member Case 1:18-cv-01052 ECF 1, 

filed 09/10/18 PageID.66-112 ¶¶ 432-941; Member Case 1:18-cv-1055, ECF 1, filed 09/10/18, 

PageID.58-150, ¶¶ 407-1390; Member Case 1:18-cv-01059 ECF 1, filed 09/10/18 PageID.63-68 

¶¶ 409-463. Plaintiffs also seek damages for acts committed against them when they were minors. 

E.g., Member Case 1:18-cv-01052, ECF 1, PageID.68, 72, 73, 76, 77, 79, 80, 82, 84, 85, 87, 89, 

92, 93, 95, 98, 99, 101, 103, 105, 107, 109, 111, 112  ¶¶ 448, 500, 514, 539, 553, 574, 590, 607, 
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624, 636, 657, 679, 715, 733, 747, 781, 800, 822, 838, 857, 883, 900, 918, 934;Member Case 1:18-

cv-1055, ECF 1, PageID.66-69, 74-75, 86-91, 94-95, 109-111, 118-119, 130-131, 136-137, 145-

146, ¶¶ 488-516, 576-587, 701-727, 748-760, 785-796, 959-975, 1057-1067, 1177-1185, 1240-

1248, 1339-1349; Member Case 1:18-CV-01059, ECF 1, PageID.64, 65, 66, 68 ¶¶ 415, 429, 447, 

462. Plaintiffs have pleaded that they were victims of conduct prohibited under section 520b, 520c, 

520d, 520e, or 520g of the Michigan penal code, 1931 PA 328, M.C.L. 750.520b, 750.520c, 

750.520d, 750.520e, and 750.520g (conduct defined as criminal sexual conduct in M.C.L. 

600.5805(16)(b)). Id. E.g., Member Case 1:18-cv-01052 ECF 1, PageID.66-112 ¶¶ 432-941; 

Member Case 1:18-cv-1055, ECF 1, PageID.58-150, ¶¶ 407-1390; Member Case 1:18-cv-01059 

ECF 1, PageID.63-68 ¶¶ 409-463. Plaintiffs have also pleaded that the criminal sexual conduct 

committed against them occurred after December 31, 1996.  E.g., Member Case 1:18-cv-01052 

ECF No. 1 filed 09/10/18 PageID.66-112 ¶¶ 432-941; Member Case 1:18-cv-1055, ECF 1, filed 

09/10/18, PageID.58-150, ¶¶ 407-1390; Member Case 1:18-CV-01059 ECF No. 1 filed 09/10/18 

PageID.63-68 ¶¶ 409-463.  

Further, Nassar, the person that committed the criminal sexual conduct against Plaintiffs 

was convicted of multiple counts of Criminal Sexual Conduct – First Degree under M.C.L. 

750.520b. Exhibit 16 – Eaton County Register of Actions in Case No.: 2017-20217-FC; Exhibit 

17 – Ingham County Register of Actions in Case No. 17-526-FC. Finally, Lawrence Nassar 

admitted at his plea hearings on November 22, 2017 and November 29, 2017 in Ingham and Eaton 

Counties, Michigan that he engaged in purported medical treatment or examination of the Plaintiffs 

in a manner that is, or for purposes that are, medically recognized as unethical or unacceptable. 

Exhibit 18 – Ingham County Plea Transcript, Nov. 22, 2017. Exhibit 19, Eaton County Plea 

Transcript, Nov. 29, 2017.  
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Defendants’ argument that the retroactivity afforded by M.C.L. 600.5851b(3) is limited 

only to those claims against Nassar is incorrect. Nothing in the language of M.C.L. 600.5851b(3) 

suggests that the retroactivity is limited only to those causes of action that the plaintiff may seek 

to assert against the perpetrator of the criminal sexual conduct. Instead, M.C.L. 600.5851b(3) 

provides broad language that “an individual who, while a minor, was the victim of criminal sexual 

conduct . . . may commence an action to recover damages sustained because of the criminal sexual 

conduct.” (emphasis added). The remainder of the statute discusses additional conditions that must 

be satisfied for the retroactivity to be applicable, but none of these conditions limit the parties 

against whom an action may be commenced. Contrary to Defendants’ assertions, the fact that 

M.C.L. 600.5851b(3) references a “person” and “defendant” does not justify the interpretation that 

Defendants advance. These terms appear in separate clauses and conditions for the retroactivity 

and should properly be considered as conditions precedent for a plaintiff to avail herself of the 

retroactivity, as opposed to a limitation on the scope of the retroactivity to apply to only those 

claims against a person who was convicted of criminal sexual conduct. Plaintiffs’ Complaints 

against Defendants seek to recover damages because of criminal sexual conduct that they suffered 

while they were minors, and they meet all the applicable conditions precedent necessary to avail 

themselves of the retroactivity. Because the retroactivity of M.C.L. 600.5851b(3) is not limited 

exclusively to Plaintiffs’ claims against Nassar, Plaintiffs’ claims against Twistars and Geddert are 

timely and are not barred by any statute of limitations.   

In this matter, M.C.L. 600.5851b governs the claims brought against Defendants by 

Plaintiffs and Plaintiffs have filed their Complaints within the statute of limitations “window” 

afforded by M.C.L. 600.5851b(3), and Plaintiffs’ Complaints are pleaded in accordance with the 

requirements set forth in M.C.L. 600.5851b. Therefore, this Court should deny the relief requested 
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by Defendants in their Motions to Dismiss. 

5. M.C.L. 600.5851b is constitutionally valid, the United States Supreme 

Court has endorsed other retroactive amendments to civil statutes, and other 

states have upheld similar retroactive statutes of limitation 

 

The Supreme Court of the United States has consistently held since 1798 that the Ex Post 

Facto clauses of the United States Constitution exclusively relate to criminal or penal statutes. 

Calder v. Bull, 3 U.S. (3 Dall.) 386, 1 L. Ed. 648 (1798); See also 16B Am. Jur. 2d Constitutional 

Law § 692; Griffin v. State, 980 So. 2d. 1035, 1037 (Fla. 2008) (“A civil remedy that does not 

constitute criminal punishment does not violate ex post facto prohibitions.”); In re Interest of J.R., 

277 Neb. 362, 372, 762 N.W.2d 305, 316 (2009) (“[O]nly retroactive criminal punishment for past 

acts is prohibited. Civil disabilities and sanctions may apply retroactively without violating the Ex 

Post Facto Clauses”). This fundamental legal principle was most recently restated in a February 

27, 2018 opinion of the Supreme Court in the case of Patchak v. Zinke. Patchak, __ U.S. __ , 138 

S. Ct. 897 (2018). 

The Constitution of the United States contains two Ex Post Facto Clauses. These 

clauses prohibit the Federal Government and the States from enacting laws with certain retroactive 

effects. See Art. I, § 9, cl. 3; Art. I, § 10, cl. 1. The United States Supreme Court addressed the 

issue of ex post facto laws in the criminal case of Stogner v. California, 539 U.S. 607 (2003). In 

Stogner, California enacted a criminal statute of limitations that allowed for the prosecution of 

child sex-abuse cases. The statute allowed for prosecution of these cases even if the prior statute 

of limitations had run, if prosecution was brought within one year of the victim’s report to police. 

Ultimately, the Court held that a statute enacted after a previously applicable limitations period 

revives a previously time-barred prosecution violated the Ex Post Facto Clause. It should be noted 

that this case specifically addressed a time-barred prosecution in a criminal case. Stogner 

Case 1:17-cv-00029-GJQ-ESC   ECF No. 979 filed 02/15/19   PageID.26013   Page 36 of 85

Exhibit A 
Page 36 of 85

Case 19-50075    Doc 65-1    Filed 04/16/19    EOD 04/16/19 16:26:38    Pg 36 of 85



26 

reaffirmed long standing United States Supreme Court precedent that the Ex Post Facto Clause 

applies exclusively to criminal proceedings. 

In a recent 2016 decision, the United States Supreme Court clarified that constitutional 

restrictions on retroactive legislation are limited in scope. Bank Markazi v. Peterson, 136 S. Ct. 

1310, 1324-25, 194 L.Ed.2 463 (2016). Specifically, the Court listed the limited scope to consist 

of: “The Ex Post Facto Clause flatly prohibits retroactive application of penal legislation. Article 

I § 10, cl. 1, prohibits States from passing … laws ‘impairing the Obligation of Contracts.’ The 

Fifth Amendment’s Takings Clause prevents the Legislature from depriving private persons of 

vested property rights except for a ‘public use’ and upon payment of ‘just compensation.’ The 

prohibitions on ‘Bills of Attainder’ in Art. I § § 9-10, prohibit legislatures from singling out 

disfavored persons and meting out summary punishment for past conduct. The Due Process Clause 

also protects the interests in fair notice and repose that may be compromised by retroactive 

legislation; a justification sufficient to validate a statute’s prospective application under the Clause 

‘may not suffice’ to warrant its retroactive application.” Id. at 1324-25. 

The Court went on to state that “[a]bsent a violation of one of those specific provisions, 

when a new law makes clear that it is retroactive, the arguable unfairness of retroactive civil 

legislation is not a sufficient reason for a court to fail to give [that law] its intended scope.” Id. at 

1325 (internal citations omitted). The Court continued to affirm that “Congress may indeed direct 

courts to apply newly enacted, outcome-altering legislation in pending civil cases.” Id. 

Michigan courts have directly addressed the issue of when and how the Ex Post Facto 

Clause applies to statutes. In determining whether a law violates the Clause, a court must undergo 

a two-step inquiry. People v. Earl, 495 Mich.33, 38; 845 N.W.2d 721, 725 (2014) (citing Smith v. 

Doe, 538 U.S. 84, 92 (2003)). First, the court must determine whether the legislature intended the 
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statute to be a criminal punishment or civil remedy. Smith, 538 U.S. at 92. If the intention was that 

of a criminal punishment, retroactive application of the law would violate the Ex Post Facto 

Clause. Id. Furthermore, if the legislature intended a civil disability or sanction, the court must 

also ascertain whether “the statutory scheme is so punitive either in purpose or effect as to negate 

[the State’s] intention to deem it civil.” Id. In other words, even if the legislature’s intent was for 

the statute to be a civil disability or sanction, the court must determine if the statute functions as a 

criminal punishment in application. Earl, 495 Mich.at 38. A statute is intended as a civil remedy 

if it imposes a disability to further a legitimate governmental purpose. Id. (citing Trop v. Dulles, 

356 U.S. 86, 96 (1958)). In this matter, M.C.L. 600.5851b is neither a criminal penalty or a civil 

disability or sanction that amounts to criminal punishment in its application. Rather, PA 183 is 

only a procedural device that allows the Plaintiffs to pursue their claims against Defendants –

claims that still need to be litigated and proven against Defendants.  

According to Earl, the Ex Post Facto Clauses of the United States and Michigan 

Constitutions “bar the retroactive application of a law if the law: (1) punishes an act that was 

innocent when the act was committed; (2) makes an act a more serious criminal offense; (3) 

increases the punishment for a crime; or (4) allows the prosecution to convict on less evidence.” 

495 Mich.at 37 (citing Calder v. Bull, 3 U.S. 386, 390 (1798)). Additionally, the United States 

Supreme Court has consistently held that the Ex Post Facto Clause was intended to protect 

personal rights from arbitrary and oppressive legislation, and not to limit legislative control of 

remedies and procedure that do not affect matters of substance. People v. Russo, 439 Mich. 584, 

592; 487 N.W.2d 698, 701 (1992) (citing Collins v. Youngblood, 497 U.S. 37 (1990)).  

In Michigan, statutes of limitations are generally regarded as procedural and not 

substantive in nature. Lothian v. Detroit, 414 Mich.160, 166, 324 N.W.2d 9 (1982); see also Forest 
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v. Parmalee, 402 Mich.348, 359; 262 N.W.2d 653 (1978). However, an enactment will not escape 

a court’s scrutiny under the Ex Post Facto Clause merely because a Legislature has given it a 

procedural label, but the legislation will not be found violative of the clause simply because it 

works to the disadvantage of the defendant. Russo, 439 Mich.at 593; citing Youngblood, 497 U.S. 

at 43. 

 In other words, the Michigan courts have determined that the Ex Post Facto Clause only 

bars the retroactivity of statutes that are intended to be criminal or that are criminal in their 

application. M.C.L. 600.5851b is neither in its retroactive application. Additionally, Michigan 

courts have recognized that the Ex Post Facto Clause was never intended to limit the legislature’s 

control of remedies and procedures that do not affect substantive matters. Statutes of limitations 

have traditionally fallen into the category of procedures, and even though it may work to the 

disadvantage of the defendant, the Ex Post Facto Clause would not bar the retroactive application 

of a change to a civil statute of limitation as is the case with M.C.L. 600.5851b. Therefore, M.C.L. 

600.5851b is constitutional and the governing statute for Plaintiffs’ claims in this matter. 

Other state courts have also directly addressed the issue of when and how the state 

legislatures may enact retroactive legislation. Of the states that have addressed the issue, Ohio and 

New Jersey provide good examples. Like Michigan, the Ohio Supreme Court has devised a two-

step inquiry for when the Ohio General Assembly may apply a statute retroactively. Hyle v. Porter, 

117 Ohio.St.3d 165; 882 N.E.2d 899, 901 (Ohio 2008). First, the court must determine whether 

the General Assembly expressly made the statute retroactive. Id. If the court does determine that 

the General Assembly expressly made the statute retroactive, the court must then determine 

whether the statutory restriction is substantive or remedial in nature. Id. “A retroactive statute is 

unconstitutional if it retroactively impairs vested substantive rights, but not if it is merely remedial 
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in nature.” Id. Specifically, “[a] substantive statute is one that ‘impairs vested rights, affects an 

accrued substantive right, or imposes new or additional burdens, duties, obligations, or liabilities 

as to a past transaction.’” Smith v. Smith, 109 Ohio.St.3d 285; 847 N.E.2d 414, 417 (Ohio 2006) 

(internal quotations omitted). “Remedial legislation, on the other hand, affects the ‘methods and 

procedure by which rights are recognized, protected and enforced, not the rights themselves.’” 

Weil v. Taxicabs of Cincinnati, 139 Ohio.St. 198; 39 N.E.2d 148, 151 (Ohio 1942). Therefore, 

when the Ohio General Assembly has expressed its intent that legislation be applied retroactively, 

and the statute is remedial rather than substantive, its retroactive application does not violate the 

Ohio Constitution. 

The New Jersey Supreme Court has also addressed the issue of when the New Jersey State 

Legislature may apply a statute retroactively. Like Michigan, New Jersey also implements a two-

part test. James v. New Jersey Manufacturing Ins. Co., 216 N.J. 552; 83 A.3d 70, 77 (NJ 2014). 

“The first part questions whether the Legislature intended to give the statute retroactive 

application. The second part involves whether retroactive application of that statute will result in 

either an unconstitutional interference with vested rights or a manifest injustice.” Id. Thus, correct 

“application of that test results in three circumstances that will justify giving a statute retroactive 

effect: (1) when the Legislature expresses its intent that the law apply retroactively, either 

expressly or implicitly; (2) when an amendment is curative; or (3) when the expectations of the 

parties so warrant.” Id. The case law from Ohio and New Jersey further supports a finding that 

M.C.L. 600.5851b is constitutional and is the controlling statute in this matter.  

Finally, several states have already passed retroactive legislation specifically dealing with 

the statute of limitations in civil lawsuits for damages based on childhood sexual abuse or similar 

civil causes of action. Massachusetts, Minnesota, Delaware, and Alaska have all enacted 
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retroactive legislation regarding this specific issue. Upon information and belief, no state that has 

ever enacted retroactive legislation extending the statute of limitations for actions based on 

childhood sexual abuse has ever been overturned or successfully challenged. 

In Massachusetts’s legislation, all provisions applicable to claims against perpetrators are 

retroactive. Mass. Gen. Laws ch. 260, § 4C. Although the Minnesota statute expired in 2016, the 

legislation was retroactive for three years for any offense that was previously time-barred. Minn. 

Stat. Ann. § 541.073. Delaware’s statute of limitations limited retroactivity for crimes prior to 

2007. 10 Del. C. § 8145. Additionally, Alaska’s statute is retroactive to October 1, 2001. Alaska 

Stat. § 09.10.070. Therefore, while not dispositive or controlling in this matter, the retroactive 

legislation in Massachusetts, Minnesota, Delaware, and Alaska is persuasive and sheds light on 

the nationwide movement to retroactively extend the statute of limitations for actions based on 

childhood sexual abuse.  

B. PLAINTIFFS’ CLAIMS THAT WERE FILED WHEN PLAINTIFFS WERE MINORS, 

WITHIN ONE YEAR OF THE AGE OF MAJORITY, OR WITHIN THREE YEARS OF 

THE ACCRUAL OF THEIR CLAIMS ARE NOT—AND NEVER WERE—BARRED BY 

THE STATUTE OF LIMITATIONS 

 

Assuming arguendo that certain Plaintiffs are unable to avail themselves to the “window” 

established by M.C.L. 600.5851b, then it is undisputable that certain Plaintiffs’ statute of 

limitations did not expire at the time those Plaintiffs filed their Complaints in this matter because: 

(1) The Plaintiff was a minor at the time their Complaint was filed; (2) The Plaintiff filed their 

Complaint within one year of reaching the age of majority; or, (3) The Plaintiff filed their 

Complaint within three years of their assault.  

 First, M.C.L. 600.5851(1) provides that: 

 

(1) Except as otherwise provided in subsections (7) and (8),13 if the 

                                                 
13 M.C.L. 600.5851(7) and (8) concern actions for medical malpractice.  
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person first entitled to make an entry or bring an action under this act 

is under 18 years of age or insane at the time the claim accrues, the 

person or those claiming under the person shall have 1 year after the 

disability is removed through death or otherwise, to make the entry or 

bring the action although the period of limitations has run. This section 

does not lessen the time provided for in section 5852. 

 

M.C.L. 600.5851(1). Further, M.C.L. 600.5851(3) states: 

 

(3) To be considered a disability, the infancy or insanity must exist at 

the time the claim accrues. If the disability comes into existence after 

the claim has accrued, a court shall not recognize the disability under 

this section for the purpose of modifying the period of limitations. 

 

M.C.L. 600.5851(3). 

  

Numerous plaintiffs have pleaded in their Complaints that they were minors at the time the 

Complaint was filed. For example, Jane C11 Doe pleaded that she was sexually assaulted at 

Twistars from 2013 to 2015 under the guise of medical treatment. Member Case 1:18-cv-1052, 

ECF 1, PageID.82, ¶ 606. Plaintiff Jane C11 Doe pleaded that she was 10 years old at the time of 

the first assault and was still a minor at the time she filed the complaint. Member Case 1:18-cv-

1052, ECF 1, PageID.82, ¶ 607. Similarly, Jane C37 Doe pleaded that she was assaulted at 

Defendant Twistars from approximately 2013 to 2016. Member Case 1:18-cv-1052, ECF 1, 

PageID.112, ¶ 932. Plaintiff Jane C37 Doe pleaded that she was approximately 11 years old at the 

time the abuse started and was still a minor at the time of filing the complaint. Member Case 1:18-

cv-1052 ECF 1, PageID.112, ¶ 934. These are illustrative examples and not inclusive of all 

Plaintiffs as many others pleaded in their Complaints that they were minors at the time they were 

abused and at the time they filed their complaint E.g., Plaintiffs who are currently minors include 

A.B., M.J., and Jane A104 Doe (1:17-cv-29); A.G., (1:17-cv-222, 1:17-cv-288, 1:17-cv-349, 1:18-

cv-1029, 1:18-cv-1347); Jane D5 Doe (1:17-cv-254); Jane C11 Doe, Jane C18 Doe, Jane C23 Doe 

(1:17-cv-00257); Jane C37 Doe; 1:18-cv-01052/1:18-cv-1348); John Doe (1:18-cv-01059/1:18-
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cv-1352); Jane G4 Doe, Jane G5 Doe (1:18-cv-1044); Jane A. Doe (1:18-cv-640); Jane Doe AC, 

Jane Doe PH (1:18-cv-831); Jane A.K. Doe (1:18-cv-987); and, Jane A. Doe (1:18-cv-1039).  

Further, some Plaintiffs pleaded in their Complaints that they were minors at the time their 

claims accrued, and their Complaints were filed within one year of the Plaintiff reaching the age 

of majority. E.g., Lead Case 1:17-cv-29, ECF 202, PageID.9277-9278, 9358, 9375-9376, ¶¶ 647-

657, 1473-1483, 1653-1661; Member Case, 1:18-cv-1055, ECF 1, PageID.19, ¶ 122, PageID.118-

119, ¶¶ 1057-1067.  

Finally, M.C.L. 600.5805(2) provides that “the period of limitations is 3 years after the 

time of the death or injury for all actions to recover damages for the death of a person or for injury 

to a person or property.” M.C.L. 600.5805(2). Numerous Plaintiffs have pleaded in their 

Complaints that their claims accrued within the three years prior to the filing of their Complaint. 

For example, Jane C32 Doe, pleaded that she was assaulted from approximately 2009 to 2016 at 

multiple locations, including Defendant Twistars’s facility, which was under the supervision of 

Defendant Geddert. E.g., Member Case 1:18-cv-1052 ECF 1, PageID.104, ¶ 851. Plaintiff Jane 

C32 Doe’s was abused within three years prior to filing her Complaint. This is not an exclusive 

example, and other plaintiffs pleaded similarly that were abused within three years of filing their 

complaint. E.g., Member Case 1:18-cv-1055, ECF 1, PageID.118-119, ¶¶ 1057-1067; Member 

Case 1:18-cv-1052, ECF 1, PageID.68, ¶¶ 452. 

Defendant argues that general discovery rule tolling is not allowed in Michigan. The crux 

of Defendant’s argument rest on the 2007 Michigan Supreme Court Case Trentadue v. Buckler 

Lawn Sprinkler, 479 Mich. 378, 738 N.W.2d 664 (2007). The plaintiff in Trentadue argued that 

statute of limitations should be tolled because the plaintiff could not have reasonably discovered a 

cause of action. Id. at 382. In Trentadue, the Court ultimately found that the plaintiff was unable 
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to toll the statute of limitations and did not recognize tolled discovery. Id. at 391.The Court’s 

decision heavily relied on Legislature’s intent in believing that the statutory scheme was 

comprehensive, and thus, the Legislature did not intend for tolling period. Id. at 391 (emphasis 

added). Since the Michigan Supreme Court’s ruling in 2007, the Michigan Legislature, along with 

numerous legislatures around the nation, have addressed the Statute of Limitations as it relates to 

minors and sexual assault.  

The Michigan Legislature recently amended the SOL for claims related to childhood sexual 

abuse. See, supra. §V.A. By specifically addressing this issue, it is a clear indication by the 

legislature that the previous statutory scheme was not comprehensive, and in fact the legislature 

does intend to carve out a specific provision for individuals who suffer abuse as minors. 

Furthermore, the recent change by the Michigan Legislature was retroactive, indicating the 

legislature not only wants to include future claims, but past claims as well. This is further proof 

the statutory scheme was not comprehensive, and in fact, the legislature does not and did not intend 

for children of sexual assault to be considered in the same position as other plaintiffs regarding 

discovery of the harm. 

Furthermore, the Court in Trentadue determined that “the period of limitations runs from 

the time the claim accrues.” Id. at 388. The Court stated that the claim accrues at the time the 

wrong was done. Id. The wrong itself actually occurs when the Plaintiff is harmed, not when the 

defendant acted. Id. at 388 (“We have also clearly established that ‘[t]he wrong is done when the 

plaintiff is harmed rather than when the defendant acted.’”). Id. at 388 (quoting Boyle v. Gen. 

Motors Corp., 468 Mich. 226, 231-232, 661 N.W.2d 557 (2003)).  

In Trentadue, the plaintiff brought suit on behalf of her mother approximately 16 years 

after her mother’s rape and murder. This horrific harm was immediately apparent. Unlike the 
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immediate appearance of the harm in Trentadue, the harm to the Plaintiffs in this case was not 

apparent. In fact, it was the opposite. Plaintiffs believed and thought Nassar was helping them, not 

harming them. This was reinforced as Geddert and other representatives of Twistars told, and often 

required, Plaintiffs to seek “help” from Nassar for their injuries and medical treatment.  

 Recently in Mays v. Snyder,14 a case concerning the Notice requirement for the Flint Water 

Crisis, the Michigan Court of Claims was reluctant to grant summary judgment on claims, when 

the state itself denied that there were any contamination issues: 

The Court is unpersuaded by defendants’ argument. Were the Court to accept 

defendants’ position, it would have to find that plaintiffs’ claims are barred because 

they should have filed suit (or notice) at a time when the state itself was stating that 

it lacked any reason to know that the water supply was contaminated. 

 

Similarly, in Gulla v. Snyder, another case regarding the Flint Water Crisis, the Michigan Court of 

Claims stated:  

… consistent with the reasoning of Cooke and Oak, the Court concludes that 

plaintiffs’ claims in the instant case did not begin to accrue until plaintiffs knew or 

had reason to know that they had a cause of action or causes of action against the 

state for the harm allegedly incurred by ingesting contaminated water. The Court 

notes, however, that Plaintiffs did not need to know the full extent of the conduct 

that allegedly harmed them in order for their claims to accrue. For instance, the full 

extent of the conduct alleged in their due process claim with regard to shocking the 

conscience did not need to be known in order for that claim to accrue.15 

 

 The Sixth Circuit determines the accrual date by “look[ing] to what event should have 

alerted the typical lay person to protect his or her rights.” Hughes v. Vanderbilt Univ., 215 F.3d 

543, 548 (6th Cir. 2000). This is based on an objective standard for determining the date of 

discovery. Id. A plaintiff is alerted to the claim’s existence when they know or reasonably should 

                                                 
14 Opinion and Order, State of Michigan Court of Claims, Case No. 16-000017-MM, October 26, 

2016.  
15 Opinion on State Defendants’ Motion for Summary Disposition, Court of Claims, Case No. 16-

000298-MZ, Sept. 13, 2017.  
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have known of (1) the injury; and, (2) the cause of the injury. Bishop v. Children’s Ctr. for 

Developmental Enrichment, 618 F.3d 533, 536 (6th Cir. 2010). Sometimes, a plaintiff is able to 

recognize he or she is being sexually assaulted, and, thus, the claim accrues at that time. See, e.g., 

Walker v. Barrett, 650 F.3d 1198, 1205-06 (8th Cir. 2011) (sexual abuse claim accrued at the time 

a teacher forced her to have oral sex with him because a reasonable person would realize they were 

being abused); King-White v. Humble Indep. Sch. Dist., 803 F.3d 754, 762-63 (5th Cir. 2015) 

(sexual abuse claim accrued when plaintiff “knew she was being abused”). 

Distinguishable from other sexual abuse cases, Plaintiffs were genuinely unaware that they 

had suffered injury from Nassar’s actions. Nor should they have reasonably been aware of an 

injury because they reasonably relied on Nassar and Defendant’s assurances that the actions 

constituted medical treatment, and that they were lucky to be seen by the world-renowned doctor. 

In fact, for many of the plaintiffs, they were referred, and often required, by Defendants Geddert 

and Twistars to seek treatment solely from Nassar. Nassar used the guise of medical treatment to 

exploit these plaintiffs and countless others for his own sexual gratification. Plaintiffs, who were 

children or very young adults at the time of the abuse, had no reason to know they were being 

exploited at the time of the abuse.  

As a result, for many Plaintiffs the discovery occurred after the news about Nassar became 

public and widely known in September 2016. For other Plaintiffs, the realization occurred well 

after the news about Nassar became public in September 2016. Thus, some Plaintiffs’ claims fell 

within the three-year statute of limitation requirement as provided by M.C.L. 600.5805(2). 

C. NOTWITHSTANDING THE ENACTMENT OF M.C.L. 6005851b, PLAINTIFFS’ 

CLAIMS MAY BE COMMENCED ANY TIME WITHIN TWO YEARS AFTER THEY 

DISCOVERED, OR SHOULD HAVE DISCOVERED, THE EXISTENCE OF A CLAIM AS 

FRAUDULENT CONCEALMENT TOLLS THE STATUTE OF LIMITATIONS 

 

Statutes of limitations are designed, among other things, to compel plaintiffs to exercise 
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their rights of action within a reasonable time. Riverside Auto Sales, Inc. v. GE Capital Warranty 

Corp., No. 2:03 CV 55, 2004 WL 2106638, (W.D. Mich. Mar. 30, 2004) (Quist, J.). Even prior to 

the change in the statute of limitations, Plaintiffs filed their actions less than two years from the 

time they learned of the errors, omissions, and failures of Twistars and Geddert, which contributed 

to the injuries suffered when they were sexually assaulted at Twistars under the guise of “legitimate 

medical treatment” from Nassar. Prior to the recent change in the statute of limitations, Michigan 

law provided that a child victim of sexual assault had three years to file a lawsuit, or until their 

nineteenth birthday. One exception to that limitation is the fraudulent concealment rule: 

If a person who is or may be liable for any claim fraudulently conceals the existence 

of the claim or the identity of any person who is liable for the claim from the 

knowledge of the person entitled to sue on the claim, the action may be commenced 

at any time within 2 years after the person who is entitled to bring the action 

discovers, or should have discovered, the existence of the claim or the identity of 

the person who is liable for the claim, although the action would otherwise be 

barred by the period of limitations. 

 

M.C.L. 600.5855. Fraudulent concealment, for purposes of tolling a SOL, generally means 

employment of artifice, planned to prevent inquiry or escape investigation, and mislead or hinder 

acquirement of information disclosing a right of action; the acts relied on must be of an affirmative 

character and fraudulent. M.C.L. 600.5805(1); M.C.L. 600.5855. However, when the defendant 

shares a fiduciary relationship with the plaintiff, nondisclosure of a material fact is enough to toll 

the SOL. Lumber Vill. Inc. v. Siegler, 135 Mich.App. 685, 355 N.W.2d 654, 658 (1984); Hunt v. 

Hadden, 665 F. App’x. 435, 437 (6th Cir. 2016). 

As a general rule, for fraudulent concealment to postpone the running of the period 

of limitation, the fraud must be manifested by an affirmative act or 

misrepresentation. An exception to this rule is that there is an affirmative duty 

to disclose where the parties are in a fiduciary relationship.  
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Lumber, 355 N.W.2d at 695 (citations omitted)(emphasis added).16 When there are disputed 

questions of fact, the court is unable to resolve the question of whether a cause of action is barred 

by a statute of limitation. Colbert v. Conybeare Law Office, 239 Mich. App. 608, 613–614, 609 

N.W.2d 208 (2000). Plaintiffs have sufficiently pleaded that Twistars, through its owner John 

Geddert and other agents and representatives, failed to inform their member athletes of Nassar’s 

misconduct as early as the late 1990s and fraudulently concealed the existence of claims and the 

identity of a liable party through affirmative actions, all of which mandate denial of Twistars and 

Geddert’s Motions to Dismiss on the pleadings.  

1. Plaintiffs’ Complaints allege Twistars and Geddert fraudulently concealed 

Nassar’s sexual abuse by failing to inform its member athletes, with whom 

it stood in a fiduciary relationship, of Nassar’s misconduct  

 

As abhorrent and irresponsible as it was for Twistars and Geddert to fail to notify MSU of 

Nassar’s misconduct, they also failed to warn and protect the young athletes in their care after 

Geddert was notified of Nassar’s misconduct. Plaintiffs have alleged that Geddert and his agents 

received complaints or notice of Nassar’s misconduct in 1998, 2010, and 2011. It is utterly 

incomprehensible that Geddert did not notify his own member athletes to whom he owed a duty 

of protection and who were in the clear path of Nassar’s abuse at practices held at Twistars and at 

USAG sanctioned events held at Twistars, as well as National Team members who represented 

our country at USAG and USOC-sanctioned events nationally and worldwide, including nationals, 

worlds, and the Olympics.  

                                                 
16 See also, Carr v. Wittingen, 182 Mich. App. 275, 281, 451 N.W.2d 584 (1990), rev'd in part 435 

Mich. 856, 456 N.W.2d 713 (1990); Bradley v. Gleason Works, 175 Mich. App. 459, 462-464, 

438 N.W.2d 330 (1989); Eschenbacher v. Hier, 363 Mich. 676, 680, 110 N.W.2d 731 

(1961)(lamenting the fact that then-recent fraudulent concealment cases drew “no distinction ... 

between those who deal with one another at arm's length and those whose relationship is 

confidential or fiduciary”; also suggesting that a higher standard than the arm's-length standard 

should be applied to doctors).  
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Plaintiffs alleged that in 1998, when a parent raised concerns with Geddert, Geddert took 

no action. ECF 202, PageID.9234-9325. Geddert’s inaction constituted fraudulent concealment. 

Additionally in 1998, when Jane A71 Doe raised concerns, the coach told Plaintiff Jane A71 Doe 

Defendant Nassar “wouldn’t do that,” and took no steps to investigate or report Defendant Nassar’s 

conduct. ECF 202, PageID.9235, 9341.  

Between 1996 and 2002, Plaintiff Jane MB45 Doe discussed her abuse, assaults, and 

molestation with teammates at Twistars and in response, Kathryn Geddert (John Geddert’s wife) 

told Plaintiff Jane MB45 Doe she would not be welcome at Twistars if she “continued to spread 

rumors and lies.” Member Case 1:18-cv-1027, PageID.50, ¶ 333.  

Similarly, in 2010 when Defendant Geddert witnessed Nassar’s assault of a 15-year-old 

gymnast at his gym, he made a joke, and made an off-color statement to the effect of, “I guess your 

back really did hurt.” Member Case 1:18-cv-1055, ECF 1, PageID.173; Member Case 1:18-cv-

1052, ECF 1, PageID.136, ¶ 1000. 

Furthermore, Plaintiffs believe and have alleged that in 2011, while operating in his 

capacity as a USAG Olympic Coach, Geddert was traveling abroad with Olympians, and during 

the trip one of the members of Team USA (McKayla Maroney) described Defendant Nassar’s 

misconduct “in graphic detail” in Geddert’s presence and in the presence of other Olympians who 

were also minors including Alexandra “Aly” Raisman. This unequivocally constitutes notice to 

Geddert that Nassar was sexually abusing athletes and undoubtedly triggered a legal duty for 

Geddert and Twistars to warn their athletes of Nassar’s abuse and to stop requiring athletes to treat 

with Nassar. Plaintiffs have alleged in their Complaints that Geddert did absolutely nothing upon 

this disclosure. Geddert took no action to investigate or protect the Olympian who disclosed. He 

did not report the disclosure to USAG or USOC. Geddert also failed to take any action to protect 
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his other member athletes or visitors to his gym. Had Geddert taken appropriate and legally 

required action at any time between the late 1990s and 2016 when Nassar was arrested and 

detained, hundreds of girls would have been spared the horror of Nassar’s sexual abuse and 

molestation. Member Case 1:18-cv-1055, ECF 1, PageID.173. 

Where there exists a close connection between a child and an organization like Twistars, 

as a matter of law, as well as common sense and common experience, there is a duty to disclose 

and warn of a risk of sexual abuse. While Plaintiffs have properly pleaded active concealment, a 

plaintiff need not always show active concealment. Fraud can exist without an affirmative 

representation when a person has a legal duty to disclose. M&D, Inc. v. W.B. McConkey, 585 

N.W.2d 33, 37 (Mich. Ct. App. 1998). As previously discussed, Twistars made the decision to 

offer medical care to its member athletes, and often require that they be treated by Nassar. As a 

result, Twistars formed a confidential or fiduciary relationship with its members and visitors and 

was obligated to disclose Nassar’s actions to them. See, Eschenbacher v. Hier, 363 Mich. 676, 110 

N.W.2d 731, 732-33 (1961). Plaintiffs have properly pleaded that Twistars and Geddert’s 

representations of Nassar as a competent, ethical, and safe physician were fraudulent statements 

that induced its members and visitors to treat with Nassar and caused them to be sexually assaulted. 

These allegations satisfy the requirements of Fed. R. Civ. P. 9(b). 

Where a plaintiff is harmed directly due to breach of a fiduciary duty by a defendant or his 

agents, silence can be fraudulent. See Brownell v. Garber, 503 N.W.2d 81, 85 (Mich. Ct. App. 

1993); Barrett v. Breault, 267 N.W. 544, 546-48 (Mich. 1936); Eschenbacher v. Hier, 110 N.W.2d 

731, 732-33 (Mich. 1961), Martinelli v. Bridgeport Roman Catholic Diocesan Corp., 196 F.3d 

409, 429-31 (2d Cir. 1999). This rule rests on the layperson’s implicit confidence that the fiduciary 

will not harm them on purpose. Barrett, 267 N.W. at 546-48. The Michigan Supreme Court has 
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consistently held that the doctor-patient relationship creates this affirmative duty. See, e.g., 

Eschenbacher, 110 N.W. 2d at 723-33; Kroll v. Vanden Berg, 57 N.W. 2d 897, 899 (Mich. 1953). 

And this Court has held that whether a fiduciary relationship exists, other than in certain well-

defined categories (e.g., trustee-beneficiary, attorney-client, etc.) that constitute fiduciary 

relationships per se, is a question of fact for the jury. Riverside, No. 2:03 CV 55, 2004 WL 

2106638, at *7 (W.D. Mich. Mar. 30, 2004)(Quist, J.) (citing In re Wood Estate, 374 Mich. 278, 

132 N.W.2d 35 (1965)).  

The fundamental tenet of a fiduciary relationship entails one party reposing faith, 

confidence, and trust in another's judgment and advice. See also Muglia v. Kaumagraph Corp., 64 

F.3d 663, Nos. 93–1986 & 94–1156, 1995 WL 492933, at *5 (6th Cir. Aug. 16, 1995) (table 

opinion) (“Except for certain per se fiduciary relationships, such as that between an attorney and 

client, fiduciary relationships arise from the facts and circumstances surrounding the relationship 

between the parties.”). In the present matter, a fiduciary relationship exists between both the 

Plaintiffs and Twistars, and the Plaintiffs and Nassar (an agent of Twistars and Geddert). These 

are not arm’s length transactions between two adults. Plaintiffs were minors or young adults who 

trusted Nassar and Twistars—who provided medical services and who possessed sensitive and 

confidential information about their health. The fact that Twistars and Geddert offered medical 

services to Plaintiffs at their facility further instilled a sense of confidence, comfort, and trust in 

Plaintiffs and their parents. This trust is the lynchpin in the creation of a fiduciary relationship. 

Moreover, in addition to the trust and confidence cultivated by Nassar, Geddert, and Twistars, they 

also wielded superior influence, power, and authority over Plaintiffs because they were minors.  

Plaintiffs alleged that a special and fiduciary relationship existed between Plaintiffs and 

Defendants Twistars and Geddert by virtue of being dues paying members of Twistars, and 
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because Plaintiffs were under the direct supervision and control of Twistars (or its agents). E.g., 

Lead Case 1:17-cv-29, PageID.9231, ¶ 293; Member case 1:18-cv-1055, PageID.30, ¶¶ 227-229. 

Twistars and Geddert at times served in loco parentis while Plaintiffs were competing, training 

and receiving what they thought was “medical treatment” from Nassar. Id.  

“A person in a fiduciary relation to another is under a duty to act for the benefit of the other 

as to matters within the scope of the relation.” Bero Motors v. Gen. Motors Corp., No. 224190, 

2001 WL 1167533, at *4 (Mich.Ct.App. Oct. 2, 2001) (citing 1 Restatement, Trusts, 2d § 2, cmt. 

b, p. 6 and Melynchenko v. Clay, 152 Mich.App. 193, 197, 393 N.W.2d 589, 591 (1986)). To 

illustrate this point, in Doe v. Presiding Bishop of The Church of Jesus Christ of Latter-Day Saints, 

the court held that a fiduciary relationship existed between both Doe and the Church and Doe and 

the Boys Scouts. No. 1:09-CV-00351-BLW, 2012 WL 3782454 (D. Idaho Aug. 31, 2012). The 

plaintiff was a member of a Boy Scout Troop that was sponsored by a church. The abuser sexually 

assaulted plaintiff on at least five occasions when he was a minor. In finding a fiduciary 

relationship, among other criteria the court focused heavily on the facts that: (1) Doe was a minor 

child; (2) he was an active participant in activities provided through a Church-sponsored 

organization; and, (3) the Church’s alleged knowledge of the abuser’s dangerousness triggered a 

duty to disclose simply by virtue of the information disparity. Id. 

Plaintiffs are or were members of Twistars, participated in and were treated at Twistars 

sanctioned practices, and USAG events held at Twistars, and were knowledgeable of and in most 

cases referred to Nassar through the Twistars/USAG affiliation. E.g., ECF 202, PageID.9197, ¶ 7, 

PageID.9229 ¶¶ 276-284; Member Case 1:18-cv-1055, ECF 1, PageID.4, ¶ 11, PageID.28-29, ¶¶ 

212-220. Twistars knew or should have known of Nassar’s abuse as early as 1998 when a parent 

of a Twistars gymnast complained to USAG coach and agent, John Geddert; again in 1998 when 
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Jane A71 Doe (12 years old) complained to a Twistars coach, (Id., PageID.5776, ¶¶ 1090-1092); 

between 1996 and 2002 when Jane MB45 Doe was discouraged from complaining of Nassar’s 

abuse by John Geddert’s wife, Kathryn Geddert (Member Case 1:18-cv-1027, PageID.50, ¶ 333); 

in 2010 when Defendant Geddert witnessed Nassar’s assault of a 15-year-old gymnast at his gym, 

he made a joke, and made an off-color statement to the effect of, “I guess your back really did 

hurt” (Member Case 1:18-cv-1055, ECF 1, PageID.173; Member Case 1:18-cv-1052, ECF 1, 

PageID.136, ¶ 1000); and, as recent as 2011 when an Ms. Maroney disclosed Nassar’s misconduct 

in graphic detail (Lead Case ECF 202, PageID.9408, 1787-1792).  

As pleaded, Twistars and Geddert had direct and/or constructive knowledge (as early as 

1998) about the dangerous misconduct of Nassar and failed to act reasonably and responsibly 

towards its members by failing to warn and protect Plaintiffs who were in his direct path of abuse 

while at Twistars events, USOC events, USAG events, Michigan State University, or other 

locations. ECF 202, PageID.9478-9479, ¶¶ 2186-2198.  

Fraudulent concealment under the statute means concealment of the fact that the plaintiff 

has a cause of action. Weast v. Duffie, 272 Mich.534, 262 N.W. 401 (1935); Tonegatto v. Budak, 

112 Mich. App. 575, 584, 316 N.W.2d 262, 266 (1982). By failing to inform its members of the 

allegations surrounding Nassar, Twistars, and Geddert suppressed Plaintiffs’ discovery of a cause 

of action. Twistars and Geddert failed to inform its own dues paying members of the allegations 

and concerns leading to Nassar’s separation from USAG and more broadly the issues surrounding 

sexual abuse in gymnastics, warning signs, and reporting requirements.  

In many circumstances, Twistars and Geddert had control over Plaintiffs and were solely 

responsible for their health and safety. Nassar was at Defendant Twistars’s facility regularly on 

Monday nights (and other times) rendering medical treatment to Plaintiffs. ECF 202, PageId.9231, 
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¶ 293. Member Case 1:18-cv-1052, ECF 1, PageID.210, ¶ 1439. Member Case 1:18-cv-1055, ECF 

1, PageID.30, ¶ 228. Plaintiffs were often under the direct supervision and control of Geddert, 

Twistars, or its agents when the abuse occurred and were in fact in loco parentis with Twistars. 

Oftentimes while training, and certainly while at Twistars’s facilities, (a USAG-sanctioned gym 

who sponsored USAG programs and competitions), Plaintiffs were often away from their parents 

and under the complete care, custody, supervision, and control of Twistars or Geddert. 

“Twistars/Geddert owed Plaintiffs…a duty to use due care to ensure their safety… while 

interacting with their employees, representatives, and or agents.” ECF 202, PageID.9409, ¶¶ 1800-

1803. Member Case 1:18-cv-1055, ECF 1, PageID.167, ¶¶ 1441-1442. Twistars and Geddert knew 

or should have known what “treatments” Nassar was performing on its members. Plaintiffs 

reasonably relied on Twistars and Geddert to provide employees and agents that would use 

reasonable care and skill and not cause them harm. ECF 202, PageID.9468, ¶ 2131; Member Case 

1:18-cv-1055, ECF 1, PageID.167, 199, ¶¶ 1444, 1608.   

At a minimum, disposal of Plaintiffs’ claims at this juncture would be procedurally 

improper, as these claims are entitled to factual discovery on issues that include the existence of 

this fiduciary relationship, and by extension how Twistars’s and Geddert’s failure to disclose 

Nassar’s misconduct tolls the SOL. Plaintiffs have alleged facts to support theories of both 

affirmative concealment and silent fraud.  

2. Plaintiffs’ Complaints allege Twistars and Geddert fraudulently concealed 

Nassar’s misconduct by affirmative misrepresentations 

 

Plaintiffs pleaded with specificity, and without the benefit of discovery, Twistars’s and 

Geddert’s continuous misrepresentations that Nassar was fit to serve as Twistars’s team doctor and 

provide “medical treatment” at practices and competitions. From 1996 to the summer of 2015, 

Nassar was employed in prominent and visible positions as National Medical Director and Team 
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Physician for USAG, and National Team Physician for the USAG Women’s Artistic Gymnastics 

National Team. ECF 202, PageID.9226, ¶ 255, Member Case 1:18-cv-1055, ECF 1, PageID.27, ¶ 

200. Twistars was, and continues to be, a USAG sanctioned facility. ECF 202, PageID.9231, ¶ 

294; Member Case 1:18-cv-1055, ECF 1, PageID.30, ¶ 229.  

As early Twistars’s establishment in 1996 until Nassar’s arrest in 2016, Twistars and 

Geddert continuously communicated to its members that Nassar was a competent, trustworthy, 

and safe physician, of high moral and ethical repute, despite the fact that during this timeframe 

Nassar was sexually assaulting Twistars members, and visitors to Twistars’s facility while 

providing “medical services.” ECF 202, PageID.9482, ¶¶ 2209-2210; Member Case 1:18-cv-1055, 

ECF 1, PageID, 211, ¶¶ 1686-1687. Twistars and Geddert unabashedly held Nassar in high esteem 

and acclaim, which encouraged Plaintiffs to respect and trust Nassar, seek out his services, and to 

not question his methods or motives.  

Twistars and Geddert’s statements about Nassar’s misconduct in a sterile context attempts 

to justify a conclusion that Twistars could not have an overriding interest in affirmatively 

suppressing information about Nassar. In reality, however, the more egregious the nature of 

Nassar’s actions, the more likely Twistars and Geddert would conceal information that would be 

damaging to their brands and their finances. See ECF 202, PageID.9409-9416; Member Case 1:18-

cv-1055, PageID.167-174. Any disclosure that USAG’s premiere team doctor was sexually 

assaulting its members would harm Twistars and Geddert given that Nassar was working at 

Twistars regularly at Geddert’s direction. While it can be true that Nassar’s concealment was in 

large part done to shield himself from liability, it is equally plausible that Twistars and Geddert’s 

concealment was intended to spare Twistars and Geddert from negative publicity that would result 

in its own collateral consequences. Chandler v. Wackenhut Corp., 465 F.App’x. 425, 438 (6th Cir. 
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2012) (Daughtrey, M, dissenting).  

3. Nassar’s misrepresentations are imputed to Twistars and Geddert  

The Michigan Supreme Court has defined “within the scope of employment” to mean 

“engaged in the service of his master, or while about his master's business.” Hamed v. Wayne 

Cnty., 490 Mich. 1, 803 N.W.2d 237, 244 (2011) (citation and internal quotation marks omitted), 

cert. denied, ––– U.S. ––––, 132 S.Ct. 1014, 181 L.Ed.2d 736 (2012). Consequently, 

“[i]ndependent action, intended solely to further the employee's individual interests, cannot be 

fairly characterized as falling within the scope of employment.” Id. Nevertheless, even if an act is 

contrary to an employer's instructions, the employer will still be liable for the employee's acts “if 

the employee accomplished the act in furtherance, or the interest, of the employer's business.” Id.  

Nassar, an agent of Twistars, actively participated in concealment of his abuse. For 

approximately 20 years, Nassar served in some capacity as Twistars’s team trainer or physician 

while he simultaneously served as USAG’s osteopathic doctor at the Olympics, the Karolyi Ranch, 

USAG competitions, and events and gyms. Twistars held Nassar out as the authority on sports 

injuries and funneled injured athletes to him. The athletes were conditioned to trust him, follow 

his advice, and not ask questions.  

As an example of misconduct while in furtherance of the employee’s business in Southport 

Little League the league was held vicariously liable for a volunteer’s molestation of little league 

players. See, Southport Little League v. Vaughan, 734 N.E. 2d 261 (Ind. Ct. App. 2000). The 

Indiana Court of Appeals held the volunteer, who served the league in numerous capacities, was 

an employee for purposes of respondeat superior and the volunteer’s acts of misconduct were 

sufficiently associated with his league duties to come within the scope of his employment. Here, 

Nassar’s acts surrounding his sexual abuse were authorized and done in the interests of Twistars 
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and within the scope of his employment because providing these athletes medical treatment was 

his main purpose for being there—and his abuse of these victims was unavoidably intertwined 

with his other treatment, as he began each abusive session by providing medical massage and 

stretching, before deviating into the illicit sexual acts. Contemporaneous to the assaults, Nassar 

made determinations about injuries, whether to utilize certain methods, whether to obtain consent, 

whether to use gloves. Plaintiffs have further pleaded that Nassar’s fraudulent statements and 

affirmative acts were within the scope of his employment and agency with Twistars in the 

following ways:  

• referring to his conduct, disguised as “treatment,” as a pelvic adjustment; 

• explaining, that his acts and/or conduct was “checking your sternum;” 

• explaining, that his acts and/or conduct was doing a “breast exam;” 

• explaining, that his acts and/or conduct was “treatment” and that it was the same 

that he performed on Olympic athletes; 

• explaining, that his acts and/or conduct was “attempting to manipulate [their] 

ribs;”  

 

E.g., Lead Case, ECF 202, PageID.9409-9410.17 

 

Nassar’s material representations were false,18 as confirmed by his criminal pleas in State 

                                                 
17 Along with many other statements alleged throughout Plaintiffs’ Complaints, these statements 

are examples of allegations which are sufficient to satisfy requirements under Fed. R. Civ. P. 9(b) 

on their fraud and misrepresentation claims. Each Plaintiff in their specific allegations alleged that 

Nassar made fraudulent statements regarding his “treatment” and that they relied upon his 

statements (as well as statements of others). Each count of Fraud and Misrepresentation clearly 

incorporates by reference all allegations previously made.  
18 This was confirmed in Nassar’s guilty pleas. Plaintiffs would ask the Court to take Judicial 

Notice, pursuant to FRE 201(b) and 201(f) of Nassar’s change in plea in Ingham County Circuit 

Court Case No. 17-256-FC (hearing held November 22, 2017) and Eaton County Circuit Court 

Case No. 17-020217-FC (hearing held November 29, 2017). See Ex. 18 at 32:17-21, 33:5-10, 

33:20-25, 34:10-15, 34:25-35:4, 35:16-36:3; Ex. 19 at 17:1-5, 17:14-18:9. At each hearing, Nassar 

waived the right to assert a defense that his conduct and actions toward the victims, some of whom 

are Plaintiffs in this case, were for medical treatment. The existence of Defendants’ criminal 

indictments and charges is undisputed, and the documents attached to Plaintiffs’ Motion to Take 

Judicial Notice are in the public record. They therefore meet this Circuit’s criteria for judicial 

notice. United States v. Alexis, 603 F. App’x. 466, 468 n.2 (6th Cir. 2015); United States v. Hibbit, 

514 F. App’x. 594, 597 n.2 (6th Cir. 2013); see also Wysong Corp. v. APN, Inc., 266 F. Supp. 3d 
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Court.19 Plaintiffs relied on his misrepresentations and continued to seek treatment. E.g., ECF, 

202, PageID.9411-12, ¶ 1808. Nassar affirmatively concealed his actions by failing to explain the 

“treatment” or obtain consent of Plaintiffs or their parents (E.g., Id. PageID.9200, ¶ 38), robbing 

them of the opportunity to reject the “treatment” or pursue an actionable claim. Id. Plaintiffs also 

alleged additional ways Nassar concealed his fraudulent acts. E.g., Id. at PageID.9409-9411, ¶¶ 

1804-1808. Nassar’s attempts to hide his actions were not outside the scope of his authority, but 

rather were in conformity with the culture reflected throughout gymnastics.20   

D. TWISTARS AND GEDDERT OWED PLAINTIFFS A DUTY TO ACT REASONABLY IN 

LIGHT OF THEIR KNOWLEDGE OF NASSAR’S MISCONDUCT AND REPEATEDLY 

BREACHED THEIR DUTY BY FAILING TO SUPERVISE NASSAR, AND BY FAILING 

TO WARN OR PROTECT PLAINTIFFS FROM NASSAR’S ABUSE AND MOLESTATION 

 

Plaintiffs pleaded their negligence claims under both vicarious and direct liability theories. 

Under both theories, Twistars and Geddert owed and breached legal duties to all Plaintiffs. “Duty 

is actually a question of whether the defendant is under any obligation for the benefit of the 

particular plaintiff, and concerns the problem of the relation between individuals which imposes 

upon one a legal obligation for the benefit of the other.” Marcelletti v. Bathani, 198 Mich. App. 

655, 663; 500 N.W.2d 124 (1993) (quotation marks and citation omitted). In determining whether 

to impose a duty, the Court evaluates factors such as the relationship of the parties, foreseeability 

of the harm, the burden on the defendant, and the nature of the risk presented. Murdock v. Higgins, 

559 N.W.2d 639, 643, 454 Mich. 46, 53 (1997) citing Buczkowski v. McKay, 441 Mich. 96, 100, 

490 N.W.2d 330 (1992).  

  

                                                 

1058, 1073 n.20 (E.D. Mich. 2017) (taking judicial notice of the pleadings and allegations in two 

related actions).   
19 Ex. 18 at 32:17-21, 33:5-10, 33:20-25, 34:10-15, 34:25-35:4, 35:16-36:3; Ex. 19 at 17:1-5, 

17:14-18:9. 
20 PageID.5691, ¶239, n.41.  
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1. The Relationship of the Parties: Plaintiffs, Twistars, Geddert, and Nassar  

 

Outside of an employer/agency analysis (vicarious liability), an individual has a duty to 

protect another from criminal acts of a third party (direct liability) if there is a special relationship 

between the defendant and the plaintiff, and the defendant and the third party. Graves v. Warner 

Bros., 253 Mich. App. 486, 493, 656 N.W. 2d 195, 200 (2002). Courts have recognized certain 

special relationships, including that of employers and employees (Id. at 499–500), common 

carriers and passengers, innkeepers and guests, teachers and students, doctors and patients, 

employers and employees, and merchants and business invitees, and a duty of reasonable care 

toward parties who are readily identifiable as being foreseeably endangered. Id. at 486 (2002).  

a. A special relationship existed between Twistars/Geddert and Nassar  

 

Plaintiffs alleged detailed facts supporting the existence of a special (employer-employee) 

relationship between Twistars, Geddert and Nassar. E.g., Lead Case 1:17-cv-29, ECF 202, 

PageID.9229-9230, ¶¶ 276-285. For a period of more than 20 years Nassar was employed by or 

was an agent of Twistars as he was affiliated with the gym from its inception in or around 1996. 

Id. at ¶ 276. Nassar always acted within the scope of his employment/agency with Twistars, while 

“treating” Plaintiffs at Twistars, and other locations, including USAG sanctioned events held at 

Twistars. Id. at PageID.9230, ¶ 291.  

b. A special relationship existed between Twistars/Geddert and Plaintiffs, 

and Plaintiffs and Nassar  

 

Plaintiffs alleged the existence of a special, confidential, and fiduciary relationship with 

Twistars by virtue of their membership in and participation with the organization. Id. at 

PageID.9231, ¶ 292. Because nearly all Plaintiffs were referred exclusively to Nassar for 

“treatment,” Plaintiffs relied on Twistars for training and treatment of injuries.  

Born from Plaintiffs’ relationship with Twistars and Geddert, Plaintiffs shared a special 
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relationship with Nassar, Plaintiffs’ physician at Twistars, establishing a special fiduciary 

relationship. Plaintiffs who were gymnasts at Twistars, a USAG member gym, treated with Nassar 

because of his experience working with USAG and USOC to treat Olympians and Olympic-level 

gymnasts. E.g., ECF 204, PageID.9586, ¶ 635, PageID.9608, ¶ 870. Nassar told Plaintiffs he 

performed similar “treatment” on Olympic athletes, explicitly representing to them that he was 

affiliated with USAG. E.g., ECF 202, Page Id.9384, ¶ 1736. Nassar, shared an affiliation with 

USOC, USAG, and Twistars. Plaintiffs and Twistars, Nassar and Twistars, and Plaintiffs and 

Nassar shared special relationships, sufficiently strong enough to give rise to a duty on behalf of 

Twistars to take actions to benefit Plaintiffs.  

2. As a result of the special relationships, Twistars and Geddert had a legal 

duty to protect Plaintiffs from Nassar’s misconduct because they knew or 

should have known of his propensities and are therefore, vicariously liable 

 

Contrary to Defendants’ arguments, there are situations where an employer/principal is 

responsible for its employee/agent’s criminal conduct (as well their non-criminal conduct). “The 

general rule of respondeat superior is that an employer is not liable for the torts of its employees 

who act outside the scope of their employment.” Zsigo v. Hurley Medical Ctr., 475 Mich. 215, 

217, 716 N.W.2d 220 (2006); see also Salinas v. Genesys Health Sys., 263 Mich.App. 315, 317, 

688 N.W.2d 112 (2004). Michigan courts have recognized that criminal conduct of an employee 

is, in general, unforeseeable and outside the scope of employment of a legitimate business. Brown 

v. Brown, 478 Mich. 545, 555, 739 N.W.2d 313 (2007). But, the general rule does not always 

apply, and it is inapplicable in this case. The touchstone for liability is foreseeability, and, because 

Twistars and Geddert are alleged to have actual knowledge of Nassar’s criminal sexual abuse of 

Plaintiffs, Nassar’s continued criminal sexual abuse of Plaintiffs was foreseeable to Twistars and 

Geddert, which results in their liability for Nassar’s actions.  
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An employer may be held vicariously liable for an employee's criminal conduct when, “an 

employer had (1) actual or constructive knowledge of prior similar conduct and (2) actual or 

constructive knowledge of the employee's propensity to act in accordance with that conduct.” 

Hamed v. Wayne Co., 490 Mich. 1, 12, 803 N.W.2d 237 (2011)(emphasis added). The Michigan 

Supreme Court has emphatically stated that the decision of whether an employer knew or should 

have known of an employee’s propensities, “should not be determined by any court as a matter 

of law, but by the jury.” Hersh v. Kentfield Builders, 385 Mich. 410, 189 N.W. 2d 286, 289 

(1971) (emphasis added).  

a. Twistars and Geddert knew of Nassar’s propensities as early as the late 

1990s, and as recent as 2011 

 

Plaintiffs alleged that Defendants had actual knowledge of Nassar’s misconduct as early as 

1998 when a parent of a Twistars gymnast complained to John Geddert; again in 1998 when a 

young gymnast, Jane A71 Doe complained to a Twistars coach; between 1996 and 2002 when 

Plaintiff Jane MB45 Doe was chastised by Kathryn Geddert for discussing Nassar’s misconduct; 

in 2010 when Geddert witnessed Nassar’s assault of a gymnast and made a crude joke in response; 

and, as recent as 2011 when an Olympian disclosed Nassar’s misconduct in graphic detail in the 

while in the presence of Geddert.  

As discussed previously, Twistars was a member gym of USAG, and was bound by 

USAG’s rules and regulations. Because of Twistars and Geddert’s fiduciary relationship with its 

own gymnasts, Defendants had a legal duty to do the following: (1) investigate the complaints of 

the parent, Jane MB45 Doe, Jane A71 Doe, and the Olympian who described Nassar’s misconduct 

in graphic detail; (2) to report the complaints of sexual assault/abuse to law enforcement; (3) to 

warn and protect their athletes and their parents from the dangers and risks of sexual abuse 

(whether from Nassar or any other predator) and; (4) to otherwise ensure the safety of Twistars’s 
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member athletes and visitors.  

Twistars and Geddert failed to take any of these actions. In fact, they took no action in 

response to any of the disclosures of Nassar’s misconduct. This failure to act was a direct and 

proximate cause of Plaintiffs’ sexual abuse at the hands of one of their agents. Plaintiffs’ 

allegations are sufficient to satisfy both prongs of Hamed. Twistars and Geddert had actual and 

constructive knowledge of Nassar’s prior similar conduct and his propensity to act in accordance 

with that conduct and are therefore liable to Plaintiffs. 

b. Twistars and Geddert should have known of Nassar’s propensities as 

sexual abuse and sexual assault in youth sports and activities is highly 

foreseeable 

 

An employer/principal can also be held liable for its employee/agent’s acts when the 

“wrongdoing is within the reasonable scope of employer or principal contemplation, even apart 

from any prior notice based on actual misconduct.” Mais v. Allianz Life Ins. Co. of N. Am., 34 F. 

Supp. 3d 754, 764-765 (W.D. Mich. 2014). “Every occupation necessarily entails a risk of 

wrongdoing. Some risk is far more foreseeable. The law imputes liability to an employer or 

principal of foreseeable risk so that the employer or principal takes the necessary precaution 

against the risk before it is realized.” Id.; see also, EEOC v. Federal Express Corp., 188 F. Supp. 

2d 600, 610 (E.D. N.C. 2000) (“Liability of a principal for the torts of his agent may arise when 

the agent’s act is expressly authorized by the principal, when the agent’s act is committed within 

the scope of his employment and in furtherance of the principal’s business, or when the agent’s 

act is ratified by the principal.”).  

The risk of sexual abuse and assault in youth sports and activities is a foreseeable harm. 

Child sex abuse scandals have resulted in litigation across the country in USA Swimming, USA 

Taekwondo, USA Judo, wrestling, Boy Scouts, as well as religious institutions. Organizations that 
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rely upon the participation of children must take measures to minimize and eliminate the dangers 

and risks of sexual assault, especially by its own employees and agents who are in positions of 

authority and carrying out the institution’s mission and purpose. In other words, Twistars and 

Geddert knew or should have known of the risks of sexual abuse in youth sports and taken action 

to minimize those risks, not only because of historical data, and not only because of sexual abuse 

allegations against gymnastics coaches, but because of actual reports and complaints made to 

Geddert.  

USAG and Twistars’s systemic failure, historically, to address sexual assault and abuse 

provides further support for the foreseeability of the risk of sexual abuse of its athletes. As alleged 

in Plaintiffs’ Complaints, in August 2016 the Indianapolis Star published an article titled, “A blind 

eye to sex abuse: How USA Gymnastics failed to report cases,” the subheading of the article 

reading, “The prominent Olympic organization failed to alert authorities to many allegations of 

sexual abuse by coaches.” PageID.9246, ¶¶ 394-395. The article chronicles a history of USAG’s 

failure to properly report sexual abuse:  

Top executives at one of American’s most prominent Organizations failed to alert 

authorities to many allegations of sexual abuse by coaches – relying on a policy 

that enabled predators to abuse gymnasts long after USA Gymnastics had received 

warnings …In 2013 … two former [USAG] officials admitted under oath that the 

organization routinely dismissed sexual abuse allegations as hearsay unless they 

came directly from a victim or a victim’s parent … records show the organization 

compiled complaint dossiers on more than 50 coaches and filed them in a drawer 

in its executive office in Indianapolis … [USAG] compiled confidential sexual 

misconduct complaint files about 54 coaches over a 10-year period from 1996 to 

2006 … It’s unclear which, if any, of the complaints in those files were reported to 

authorities.  

 

Id. The excerpt highlights the issue of foreseeability: It was a foreseeable and known risk that 

sexual abuse would occur in gymnastics because it had occurred in the past. Twistars and Geddert 

should have known of the risk that Nassar could and, in fact did, harm children and young athletes. 
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Had Twistars and Geddert reasonably supervised, monitored, and investigated Nassar as early as 

the late 1990s they could have foreclosed the sexual abuse and assault of hundreds of young 

athletes.  

3. Twistars and Geddert are directly liable for their negligence in supervising 

Nassar  

 

Michigan courts have recognized negligent supervision, training, hiring, and retention of 

employees to be cognizable claims of direct liability separate and distinct from claims based on 

vicarious liability. See, e.g. Cox ex rel Cox v. Bd. of Hosp. Managers for City of Flint, 467 Mich. 

1, 11; 651 N.W.2d 356 (2002) (“A hospital may be . . . directly liable . . . through claims of 

negligence in supervision of staff physicians as well as selection and retention of medical staff . . 

. .”). In Michigan, employers are “subject to [direct] liability for their negligence in hiring, training, 

and supervising their employees.” Zsigo v. Hurley Med. Ctr., 475 Mich. 215, 227; 716 N.W.2d 

220 (2006). In Doe v. Borromeo, a plaintiff alleged sexual assault by a doctor under the guise of a 

medical examination and sued the doctor and his employer, William Beaumont Hospital (“WBH”) 

under multiple theories, one being negligent supervision. 2012 WL 4215032 (Mich. Ct. App. Nos. 

305162, 306163, Sept. 20, 2012). During litigation, summary disposition was granted to WBH and 

Plaintiff appealed. On appeal, the Michigan Court of Appeals reversed the summary disposition 

order and remanded the case finding that the plaintiff had properly pleaded a claim of direct 

liability against WBH in the form of negligent supervision.21 The court noted further that the 

                                                 
21 A similar standard was employed in Southport Little League v. Vaughn, 734 N.E. 2d 261 (Ind. 

Ct. App. 2000) where Southport’s volunteer molested the plaintiff children. Southport sought 

summary judgment and judgment on the evidence but were denied both. At trial, the plaintiffs 

prevailed and were awarded damages. Southport appealed the jury verdict and the Indiana Court 

of Appeals affirmed the jury verdict indicating because Southport had the right to direct and control 

the conduct of the volunteer, he was an “employee” for purposes of respondeat superior. The court 

went on to indicate that whether or not the volunteer was acting in the scope of his employment 

when he molested the plaintiff children was a question of fact and noted further that even though 
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elements of a negligent supervision claim closely mirrored those of negligent retention: 

As noted above the trial court failed to address plaintiff's negligent supervision 

claim. As explained, WBH would only owe a duty to protect plaintiff from 

Borromeo if it knew or should have known of his propensity, if any, to commit 

criminal or tortious acts. No discovery into this issue has yet been conducted; 

accordingly, plaintiff has not had the opportunity to develop facts regarding 

whether WBH owed her a duty. Therefore, we remand for completion of discovery 

and subsequent consideration regarding whether summary disposition is proper 

under MCR 2.116(C)(10). However, because determining whether WBH owed 

plaintiff a duty necessarily requires an inquiry into whether WBH should have 

known about Borromeo's propensity, if any, to commit criminal or tortious acts, 

some factual discovery is required to determine whether WBH owed plaintiff a 

duty. Accordingly, neither we nor the lower court can conclude, solely by reference 

to the pleadings, that “the claims alleged are so clearly unenforceable as a matter 

of law that no factual development could possibly justify recovery,” and summary 

disposition under MCR 2.116(C)(8) is therefore improper. 

 

Borromeo, 2012 WL 4215032, at *5.  

Similarly, in Doe v. Doe, the Michigan Court of Appeals noted that a negligent supervision 

claim could be viable in a case where an employee’s supervisor had notice of an ongoing sexual 

assault. Doe v. Doe, 2014 WL 6852750 (Mich. Ct. App. Dec. 4, 2014).22 Doe v. Doe, also permitted 

a claim of failure to protect a victim of sexual assault when the defendant had a special relationship 

with her. Id. Doe v. Doe involved a case where a minor female was sexually assaulted by an 

ambulance attendant while she was being transported by ambulance from one hospital to another 

medical facility. Id.  

Similar to the plaintiff in Doe v. Doe, Plaintiffs were minors in an extremely vulnerable 

situation, often suffering serious injuries and seeking medical treatment so they could heal and 

                                                 

Southport did not authorize the acts of their volunteer, because the volunteer’s acts when 

interacting with the plaintiff children were in furtherance of Southport’s interests the league was 

responsible for his acts.  
22 Notably, Doe v. Doe was not decided at the pleadings stage; instead, the case proceeded to trial 

where a jury found the defendants liable to plaintiff and apportioned fault between the perpetrator 

and the perpetrator’s employee, and the jury verdict was upheld on appeal. 
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continue to compete. Lead Case 1:17-cv-29, ECF 202, PageID.9195, ¶ 10; Member Case 1;17-cv-

Member Case 1:18-cv-1052, ECF 1, ¶ 10. And like the plaintiff in Doe v. Doe, Plaintiffs were also 

isolated during “treatment” in a back room of Twistars many times away from parents and other 

adults E.g., Member Case 1:18-cv-1052, ECF 1, PageID.67, ¶ 443, PageID.68, ¶ 449, PageID.73, 

¶ 513, PageID.74, ¶ 517, PageID.75, ¶ 530, PageID.112, ¶ 933; Member Case 1:18-cv-1055, ECF 

1, PageID.30, ¶ 229, PageID.167, ¶ 1442.  

Determining whether Twistars and Geddert owed Plaintiffs a duty necessarily requires a 

factual inquiry into whether Twistars and Geddert knew about Nassar’s propensity to commit 

criminal and tortious actions. See Borromeo. Plaintiffs pleaded Twistars and Geddert owed them 

a duty of reasonable care to supervise Nassar and pleaded further that Twistars “tolerated, 

authorized and/or permitted a custom, policy, practice or procedure of insufficient supervision and 

failed to adequately screen, counsel or discipline Defendant Nassar, with the result that Defendant 

Nassar was allowed to violate the rights of persons such as the Twistars Plaintiffs with impunity.” 

Member Case 1:18-cv-1055, PageID.207, ¶ 1660.  

Twistars and Geddert clearly had the right, authority, and opportunity to direct and control 

Nassar’s conduct. See generally Southport Little League v. Vaughn, 734 N.E. 2d 261 (Ind. Ct. App. 

2000). However, Defendants Twistars and Geddert failed to require that a chaperone be present or 

other safety protocols be followed when Defendant Nassar was treating sensitive areas of Plaintiffs 

while on Defendant Twistars’s premises. Member Case 1:18-cv-1055, PageID.207, ¶ 1661.  

4. Twistars and Geddert are directly liable for their failure to warn and protect 

Plaintiffs (and others) of Nassar’s misconduct as well as the general dangers 

and risks of sexual abuse and assault  

 

Leaning on the argument that Twistars and Geddert were not required to report Nassar’s 

misconduct because they were not mandatory reporters, Twistars and Geddert neglect to examine 
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their responsibility to their own members. At a minimum, public policy demands Twistars and 

Geddert be held liable for their failure to warn and protect Plaintiffs, their athletes, and visitors to 

their facility regarding Nassar’s misconduct. “Where foreseeability fails as an adequate template 

for the existence of a duty, recourse must be had to the basic issues of policy underlying the core 

problem whether the plaintiff's interests are entitled to legal protection against the defendant's 

conduct.” Buczkowski v. McKay, 441 Mich. 96, 102, 490 N.W.2d 330, 333 (1992). “Ultimately, 

whether [the court] should impose a duty on the defendant... the actual lack of foreseeability turns 

on whether as a matter of policy [the defendant] should bear the burden of plaintiff's loss.” Id. at 

108. When balancing policy considerations of an employer/agent (e.g., maintaining confidential 

employment records23 or guarding against a defamation suit24) against the policy interest of 

preventing and eliminating sexual abuse and assault of children and young people, the latter tips 

the scale. Moore is distinguishable from the present action in that the paramount task is to protect 

children from sexual abuse by individuals and entities whose primary existence and work is 

exclusively dependent on youth participation and these organizations are entrusted with their care.  

Plaintiffs have alleged sufficient facts from which this Court can conclude, as a matter of 

law, Twistars and Geddert owed a duty to Plaintiffs (and presumably others) to warn them of and 

protect them from Nassar’s misconduct. Twistars and Geddert knew Nassar was treating its 

member athletes and other child athletes at MSU while he was contemporaneously employed at 

MSU, and “treating” athletes at USAG events at Twistars, the Olympics and elsewhere. Geddert, 

USAG’s coach and gym owner, was allowing Nassar to “treat” USAG athletes at Twistars gym on 

a weekly basis.  

                                                 
23 Murdock, 559 N.W.2d at 644.  
24 Moore v. St. Joseph Nursing Home, Inc., 459 N.W.2d 100, 102, 184 Mich. App. 766 (1990).  
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As discussed above, Twistars had a special and fiduciary relationship with its members, 

including Plaintiffs, who deserved to know what Twistars knew or should have known as early as 

the late 1990s. Twistars failed to timely inform their members of Nassar’s misconduct, and did not 

do so until after Plaintiff Denhollander’s complaints about Nassar’s sexual abuse became public 

and Nassar was arrested on federal charges of child pornography.  

Twistars and Geddert’s duty to their athletes is reinforced by the fact that they received 

payment of dues for services. Parents would pay Twistars and entrust their children to the care of 

Twistars and Geddert with the understanding that Twistars, Geddert, and his staff would keep their 

children safe, protected, and free from all harm, including especially known harms. Certainly, if a 

gymnast suffered a physical injury while at practice at Twistars requiring immediate emergency 

medical treatment, one would expect Twistars and Geddert to call an ambulance to expedite 

medical treatment for the gymnast’s injury. The injuries presented by sexual abuse and assault 

should be considered no differently. Even if this Court finds Twistars and Geddert had no statutory 

responsibility to report Nassar’s misconduct, they certainly owed a duty to warn and protect their 

own members from the dangers and risks of known sexual abuse by one of its agents, and to take 

appropriate action once informed that one of their members had been harmed.  

Twistars and Geddert’s attempt to explain why they have no fiduciary with their own 

members, who paid money to train and compete at their facility, is misguided:  

The nature of the relationship between a gym and its gymnasts, or a coach and his 

or her gymnasts, could never meet the legal threshold to establish a fiduciary 

relationship. This is because a gym serves many gymnasts, all of whom are 

competing against one another for positions on teams and on rosters at meets. Some 

gymnasts will display more talent than others. Some will excel while others will 

drop out of contention. As a consequence, gymnasts will not be treated identically 

and sometimes they will not be treated similarly. Those who show promise may 

receive more resources than those who are not likely to advance. Because all of the 

gymnasts are in competition, and in important ways at odds with one another, a 

fiduciary relationship is precluded. The allegations and facts as pled simply do not 
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fit the theory. 

 

Page ID.23443.Twistars and Geddert seemingly argue that potentially, their responsibilities to an 

individual gymnast may depend on the inherent skill level and talent of the individual gymnast. 

Their argument identifies an unconscionable problematic culture. Twistars and Geddert owed all 

their members and visitors to their gym the same duty: the duty to act reasonably in light of the 

circumstances. Their complete failure to do so gives rise to their liability.  

In light of all of the factors and considerations above, the existence of Twistars and 

Geddert’s duties to Plaintiffs must be found. Whether examined under an employment or agency-

based theory or under a fiduciary relationship theory, Twistars and Geddert owed duties to exercise 

reasonable care toward their member athletes to protect them from harm. Similarly, Plaintiffs have 

alleged Twistars and Geddert failed to supervise Geddert (and others) and that they failed to warn 

or protect Plaintiffs from known risks of sexual abuse and assault. ECF 202, PageID.9476-9480; 

Member Case 1:18-cv-1055, ECF 1, PageID.205-209. In light of the foreseeability of sexual abuse 

in youth sports and activities as discussed above, the failure to provide adequate training and 

education must be viewed as a breach of this duty. As indicated above, the determination of 

whether Twistars and Geddert’s actions are a breach of duty is a matter for a jury to decide. 

Ultimately, Plaintiffs’ claims as alleged are enforceable and factual development could justify 

recovery. Consequently, Defendants Twistars and Geddert’s Motion to Dismiss must be denied. 

5. Gross Negligence provides a point of reference for a standard of conduct 

which clearly shows Twistars and Geddert’s failures towards Plaintiffs  

 

In Michigan, gross negligence is defined as “conduct so reckless as to demonstrate a 

substantial lack of concern for whether an injury results.” M.C.L. 691.1407(8)(a). Gross 

negligence suggests, “almost a willful disregard of precautions or measures to attend to safety and 

a singular disregard for substantial risks.” Tarlea v. Crabtree, 263 Mich. App. 80, 90, 687 N.W.2d 
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333 (2004).  Reckless or malicious conduct can demonstrate a lack of good faith. Estate of Sherrill 

Turner v. Nichols, Docket No. 288375 (Mich. Ct. App., Dec. 7, 2010). See also Kendricks v. 

Rehfield, 270 Mich.App. 679, 716 N.W.2d 623, 625 (2006). “‘It is as though, if an objective 

observer watched the actor, he could conclude, reasonably, that the actor simply did not care about 

the safety or welfare of those in his charge.’” Tarlea v. Crabtree, 263 Mich. App. at 90. 

Although the definition of gross negligence is referenced in the Michigan Government Tort 

Liability Act, the standard of behavior is relevant in evaluating Geddert’s actions and inactions as 

well as the actions and inactions of Twistars’ agents and representatives (including Nassar).  

Plaintiffs have alleged that Geddert and his representatives’ actions rise to the level of gross 

negligence. Plaintiffs pleaded that Twistars and Geddert’s collective failures to supervise Nassar, 

to warn and protect Plaintiffs and visitors of Twistars from sexual abuse and assault generally (and 

from Nassar’s sexual abuse and assault specifically) constituted conduct so reckless it 

demonstrated a substantial lack of concern for whether an injury would result to the Plaintiffs. 

Additionally, in alleging that Twistars and Geddert did not warn Plaintiffs’ of the general risks and 

dangers of sexual abuse and assault, that behavior was grossly negligent as it suggested a willful 

disregard of precautions or measures to attend to Plaintiffs safety. Plaintiffs also alleged that 

Twistars and Geddert’s failure to implement proper policies and procedures constituted a disregard 

for the substantial risks of childhood sexual assault.  

Plaintiffs allege and suggest that if Twistars and Geddert’s actions and inactions amount to 

gross negligence, by default their behavior also constitutes ordinary negligence. 

E. PLAINTIFFS HAVE SUFFICIENTLY PLEADED THEIR ALLEGATIONS OF FRAUD 

AND MISREPRESENTATION 

 

Fraud can exist without an affirmative representation when a person has a legal duty to 

disclose. M&D, Inc. v. W.B. McConkey, 585 N.W.2d 33, 37 (Mich. Ct. App. 1998). Because 
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Twistars and Geddert made the decision to offer medical care to its member athletes, Twistars and 

Geddert formed a confidential or fiduciary relationship with its member athletes and visitors who 

utilized the medical care. Consequently, Twistars and Geddert were obligated to disclose Nassar’s 

misconduct to its member athletes as well as others who visited Twistars and accessed the medical 

care offered. See, Eschenbacher, 110 N.W.2d at 732-33. Plaintiffs properly pleaded that Twistars 

and Geddert’s representation of Nassar as a competent, ethical., and safe physician was a 

fraudulent statement inducing the Twistars Plaintiffs to seek to treat with Nassar, causing and 

contributing to their sexual assaults. See, supra. These allegations satisfy the requirements of Fed. 

R. Civ. P. 9(b), consequently Twistars and Geddert’s Motions to Dismiss must be denied on this 

issue.  

F. NASSAR WAS INDEED AN AGENT OF TWISTARS AND HIS MISCONDUCT CAN BE 

IMPUTED TO TWISTARS ON AGENCY PRINCIPLES 

 

Despite Twistars and Geddert’s repeated assertions, Michigan jurisprudence firmly 

supports a finding that Nassar was their agent. It is not necessary that an individual be under 

contract to establish agency, nor is it required that the individual be employed or financially 

compensated. The Michigan Supreme Court has held that an agency relationship exists when an 

employer intentionally or negligently causes a third person to believe that a person is the 

employer’s agent—even if that person is not an employee. Grewe v. Mt. Clemens Gen. Hosp., 273 

N.W.2d 240, 252-53 (Mich. 1978). In light of Grewe, there can be no doubt that Nassar was an 

agent of Twistars and Geddert. Twistars held Nassar out as its team physician to its members and 

visitors of its gym.  

Therefore, Nassar’s misrepresentations are imputed to Twistars and Geddert. A principal 

is “responsible for the actions of his agent if done within the scope of the agent’s authority.” 

Lincoln v. Fairfield-Nobel Co., 257 N.W.2d 148, 150 (Mich. App. 1977). In Lincoln v. Fairfield-
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Nobel Co., the plaintiff filed suit against the defendant corporation after its independent contractor 

drove his car across the centerline, striking another vehicle and causing the death of the plaintiff’s 

two daughters. Lincoln, 257 N.W.2d at 149. The district court dismissed the claim, holding, in 

part, that the defendant corporation was not liable under an agency theory because the at-fault 

driver was an independent contractor. Id. at 150. The Michigan Court of Appeals reversed, holding 

that the existence of an agency relationship, and its scope, were questions for a jury to decide. Id. 

at 150-51. In so holding, the court ruled that because the driver was assigned to solicit business for 

the defendant, because the driver carried the defendant’s business cards, because the driver used 

company forms and materials, and because customers would contact the driver “when trouble 

occurred with [the] defendant’s products” and the driver would attempt to resolve those troubles, 

enough evidence was presented to present the question of agency, and its scope, to a jury. Id.  

Additionally, a component of an agency relationship is “the principal’s right to control, at 

least at some point, the conduct and actions of his agent.” Persinger v. Holst, 639 N.W.2d 594, 

597-98 (Mich. Ct. App. 2001). Twistars and Geddert exercised considerable control and influence 

over both Nassar including the hours that he could use Twistars facility to provide medical care 

and “treatment” and where he could provide said medical care and “treatment.”  

Twistars and Geddert argue that criminal sexual conduct is beyond the scope of employee’s 

employment. This is an incorrect statement of law. Hamed v. Wayne County, 803 N.W.2d 237 

(Mich.2011). While an employer is generally not liable for acts of its employee outside the scope 

of its business, the Michigan Supreme Court “has consistently recognized that an employer can be 

held liable for its employee’s conduct if the employer knew or should have known of the 

employee’s propensities” before the act was committed. The touchstone consideration is 

foreseeability. “[A]n employer’s liability for criminal acts of its employees is limited to those acts 
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it can reasonably foresee or reasonably should have foreseen.” At this stage of the proceedings, 

Plaintiffs have alleged sufficient facts to make it plausible that Nassar’s actions were foreseeable 

by Twistars and Geddert. See Ashcroft, 556 U.S. at 663. 

Therefore, Twistars and Geddert’s arguments that Nassar was acting outside the scope of 

his employment fails, and their motion to dismiss must be denied. 

VI. CONCLUSION AND RELIEF REQUESTED  

 

For years, Twistars and Geddert flaunted their relationship with Nassar. Now, they act as 

if they never knew him. They now seek to minimize their past involvement and want the public to 

disregard their close relationship with Nassar. Twistars and Geddert played a central role in the 

sexual abuse and assault of hundreds of athletes. They owed these minor athletes a duty of care, 

and they breached this duty time and time again by failing to act upon receipt of multiple 

complaints about Nassar.  

Plaintiffs have alleged facts sufficient to create a question of fact on issues of negligence 

(including the issue of whether Twistars and Geddert owed and breached a duty to Plaintiffs), 

fraudulent concealment, fraud and misrepresentation, and other related claims. If the Court is 

unwilling to deny Twistars and Geddert’s motions to dismiss outright, then the Plaintiffs 

respectfully request that the Court permit limited discovery on these issues and permit 

supplemental briefing prior to ruling on Twistars and Geddert’s Motions. Additionally, Plaintiffs’ 

claims are timely filed, thus Twistars and Geddert’s Motions which argue that Plaintiffs’ claims 

are barred by the statute of limitations must also fail.  

Therefore, for the reasons stated above, and in the interests of fairness and justice, Plaintiffs 

respectfully request: (1) Defendants Twistars and Geddert’s Motions be DENIED in their entirety; 

or alternatively, (2) Defer ruling on Defendants Twistars and Geddert’s Motions pending limited 
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discovery; or, (3) Defer ruling on Defendant Twistars and Geddert’s Motions until trial pursuant 

to FRCP 12(i). 

Dated: February 15, 2019   By:  /s/ Stephen R. Drew 

Stephen R. Drew (P24323) 

Adam C. Sturdivant (P72285) 

DREW, COOPER & ANDING 

Attorneys for Plaintiffs 

80 Ottawa Avenue NW, Suite 200 

Grand Rapids, Michigan 49503 

Phone: (616) 454-8300 

E-mail: sdrew@dca-lawyers.com 

E-mail: asturdivant@dca-lawyers.com 

 

 

/s/ John C. Manly (with permission)    

John C. Manly (CA 149080) 

Vince W. Finaldi (CA 238279) 

Alex E. Cunny (CA 291567) 

MANLY, STEWART & FINALDI  

Attorneys for Plaintiffs 

19100 Von Karman Avenue, Suite 800  

Irvine, California 92612  

Phone: (949) 252-9990  

E-mail: jmanly@manlystewart.com  

E-mail: vfinaldi@manlystewart.com 

E-mail: acunny@manlystewart.com 

 

Attorneys for Plaintiffs  

Lead Case No.:  

1:17-cv-00029-GJQ-ESC 

Member Case Nos.: 

1:18-cv-01055-GJQ-ESC 

1:18-cv-01346-GJQ-ESC 
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  /s/ David S. Mittleman (with permission)  

David S. Mittleman (P37490) 

ChurchWyble PC  

2290 Science Parkway  

Okemos, MI 48864  

(517) 372-1011 

 

  /s/ Manvir S. Grewal  (with permission)  

Manvir S. Grewal (P48082) 

Grewal Law PLLC  

2290 Science Parkway  

Okemos, MI 48864  

(517) 393-3000 

 

Attorneys for Plaintiffs 

Member Case Nos.: 

1:17-cv-00222-GJQ-ESC 

1:17-cv-00288-GJQ-ESC 

1:17-cv-00349-GJQ-ESC 

1:18-cv-00491-GJQ-ESC 

1:18-cv-01029-GJQ-ESC 

1:18-cv-01347-GJQ-ESC 

 

/s/ Andrew P. Abood (with permission)   

Andrew P. Abood (P43366) 

Abood Law Firm  

246 E Saginaw St., Ste. 100  

East Lansing, MI 48823  

(517) 332-5900 

 

Attorney for Plaintiffs 

Member Case Nos.:  

1:17-cv-00244-GJQ-ESC 

1:18-cv-01049-GJQ-ESC 

1:18-cv-01350-GJQ-ESC 
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/s/ James F. Graves (with permission)   

James F. Graves (P14288) 

Sinas Dramis Brake  

Boughton & McIntyre PC  

3380 Pine Tree Rd.  

Lansing, MI 48911  

(517) 394-7500 

 

Attorney for Plaintiffs 

Member Case Nos.:  

1:17-cv-00254-GJQ-ESC 

1:18-cv-01041-GJQ-ESC 

1:18-cv-01049-GJQ-ESC 

 

/s/ Alexander S. Rusek (with permission)  

Alexander S. Rusek (P77581) 

White Law PLLC  

2459 Jolly Rd., Ste. 340  

Okemos, MI 48864  

(517) 316-1195 

 

Attorney for Plaintiffs 

Member Case Nos.:  

1:17-cv-00257-GJQ-ESC 

1:18-cv-01052-GJQ-ESC 

1:18-cv-01059-GJQ-ESC 

1:18-cv-01348-GJQ-ESC 

1:18-cv-01352-GJQ-ESC 

 

/s/ Thomas W. Waun (with permission)  

Thomas W. Waun (P34224) 

Johnson Law PLC 

Capitol Theater Building 

140 E. 2nd Street, Ste. 201 

Flint, MI 48502 

(810) 695-6100 

 

Attorney for Plaintiffs 

Member Case Nos.:  

1:17-cv-00676-GJQ-ESC 

1:18-cv-01037-GJQ-ESC 
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/s/ Steven C. Hurbis (with permission)  

Steven C. Hurbis (P80993) 

McKeen & Associates, P.C. 

645 Griswold St., Ste. 4200 

Detroit, MI 48226 

(313) 961-4400 

 

Attorney for Plaintiffs 

Member Case Nos.:  

1:17-cv-00684-GJQ-ESC 

1:18-cv-01044-GJQ-ESC 

 

/s/ Lisa M. Esser (with permission)   

Lisa M. Esser (P70628) 

Sommers Schwartz PC 

One Towne Sq., Ste. 1700 

Southfield, MI 48076 

(248) 355-0300 

 

Attorney for Plaintiffs 

Member Case Nos.: 

1:18-cv-00397-GJQ-ESC 

1:18-cv-01034-GJQ-ESC 

1:18-cv-01314-GJQ-ESC 

 

   /s/ Thomas R. Behm (with permission)  

Thomas R. Behm (P40073) 

Gruel Mills Nims & Pylman PLLC 

99 Monroe Ave., NW, Ste. 800 

Grand Rapids, MI 49503 

(616) 235-5500 

 

Attorney for Plaintiffs 

Member Case Nos.: 

1:18-cv-00640-GJQ-ESC 

1:18-cv-01018-GJQ-ESC 

1:18-cv-01258-GJQ-ESC 
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  /s/  Jennifer G. Damico (with permission)  

Jennifer G. Damico (P51403) 

Mike Morse Law Firm, PLLC 

24901 Northwestern Highway, Ste. 2700 

Southfield, MI 48075 

(248) 350-9050 

 

Attorney for Plaintiffs 

Member Case No.: 

1:18-cv-00734-GJQ-ESC 

 

  /s/ Donna M. Mackenzi (with permission)  

Donna M. Mackenzi (P62979) 

Olsman, Mackenzi, Peacock & Wallace, P.C. 

2684 W. Eleven Mile Rd. 

Berkley, MI 48072 

(248) 591-2300 

 

Attorney for Plaintiffs 

Member Case Nos.: 

1:18-cv-00831-GJQ-ESC 

1:18-cv-00944-GJQ-ESC 

 

 

  /s/ Matthew J. Heos (with permission)  

Matthew J. Heos (P73786)  

The Nichols Law Firm, PLLC 

3452 E. Lake Lansing Rd. 

East Lansing, MI 48823 

(517) 432-9000 

 

Attorney for Plaintiffs 

Member Case Nos.: 

1:18-cv-00842-GJQ-ESC 

1:18-cv-00851-GJQ-ESC 

1:18-cv-01008-GJQ-ESC 

 

  

Case 1:17-cv-00029-GJQ-ESC   ECF No. 979 filed 02/15/19   PageID.26055   Page 78 of 85

Exhibit A 
Page 78 of 85

Case 19-50075    Doc 65-1    Filed 04/16/19    EOD 04/16/19 16:26:38    Pg 78 of 85



68 

  /s/ Devin R. Day (with permission)   

Devin R. Day (P60298) 

RizzoBryan, P.C. 

220 Lyon, NW, Ste. 200 

Grand Rapids, MI 49503 

(616) 451-8111 

 

Attorney for Plaintiff 

Member Case No.: 

1:18-cv-00886-GJQ-ESC 

 

  /s/ Anthony M. Spagnuolo (with permission) 

Anthony M. Spagnuolo (P43376) 

The Law Office of Anthony M. Spagnuolo 

808 W. Lake Lansing Rd., Ste. 104 

East Lansing, MI 48823 

(517) 336-9997 

 

Attorney for Plaintiffs 

Member Case Nos.: 

1:18-cv-00887-GJQ-ESC 

1:18-cv-01013-GJQ-ESC 

 

  /s/ Jami W. Jones (with permission)   

Jami W. Jones (P64720) 

Jami Jones PLLC  

43494 Woodward Ave., Ste. 200 

Bloomfield Hills, MI 48302 

(248) 745-1000 

 

Attorney for Plaintiffs 

Member Case No.: 

1:18-cv-00915-GJQ-ESC 

 

/s/ Rebecca Sposita (with permission)  

Rebecca Sposita (P69424)  

The Sam Bernstein Law Firm, PLLC 

31731 Northwestern Hwy., Ste. 333 

Farmington Hills, MI 48334 

(248) 225-5726 

 

Attorney for Plaintiffs 

Member Case No.: 

1:18-cv-00982-GJQ-ESC 
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  /s/ Ronald K. Weiner (with permission) 

Ronald K. Weiner (P40706) 

Lipton Law Center, P.C. 

18930 W. Ten Mile Rd.  

Southfield, MI 48075 

(248) 557-1688 

 

Attorneys for Plaintiffs 

Member Case No.: 

1:18-cv-00987-GJQ-ESC 

 

  /s/ David L. Zoglio (with permission)  

David L. Zoglio (P56600) 

Zoglio Law Offices 

209 S. Bridge St. 

Grand Ledge, MI 48837 

(517) 925-1378 

 

Attorney for Plaintiffs 

Member Case No.: 

1:18-cv-00998-GJQ-ESC 

 

  /s/ Gregory Bereznoff (with permission)  

Gregory Bereznoff (P29104) 

Law Offices of Bereznoff & Little 

2648 W. Eleven Mile Rd.  

Berkley, MI 48072 

(248) 591-2300 

 

Attorney for Plaintiffs 

Member Case No.: 

1:18-cv-01004-GJQ-ESC 
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    /s/ Paul H. Grant (with permission)  

Paul H. Grant (P72906) 

Planning With Purpose, Inc. 

2031 196th St. SW, Ste. B-201 

Lynwood, WA 98036 
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Robert H. Darling (P25523) 

Robert H. Darling, PLLC 
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   /s/ Joseph N. Fraser (with permission)  

Joseph N. Fraser (P74419) 
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(248) 641-1800 
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UNITED STATES OF DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

MARCIA FREDERICK, individually, and   ) 
on behalf of all others similarly situated,   ) 

) 
Plaintiffs,   ) 

) 
v.     ) C.A. No. 1:18-cv-11299-IT 

) 
UNITED STATES OLYMPIC COMMITTEE, USA ) 
GYMNASTICS (formerly known as the United States ) 
Gymnastics Federation), RICHARD CARLSON,  ) 
MURIEL GROSSFELD, GEORGE WARD,  ) 

) 
Defendants.   ) 

________________________________________________) 

PLAINTIFF’S OPPOSITION TO DEFENDANT RICHARD CARLSON’S MOTION TO 
DISMISS THE PLAINTIFF’S FIRST AMENDED COMPLAINT 
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INTRODUCTION 

Plaintiff Marcia Frederick (“Plaintiff”) respectfully submits this memorandum of law in 

opposition to Defendant Richard Carlson’s (“Carlson”) Motion to Dismiss.   

As set forth in the First Amended Class Action Complaint and Jury Demand (the 

“Complaint” or “FAC”) (Dkt. 22), young, aspiring Olympians, including Plaintiff, entrusted 

Defendants1 to create a positive and safe environment where they could train and compete free 

from the hazards of sexual misconduct and abuse.  Instead, Plaintiff and many others were subject 

to years of sexual assault, molestation, and harassment at the hands of USOC and USAG certified 

trainers, including Defendant Carlson.   

For purposes of his motion, Defendant Carlson accepts Plaintiff’s allegations of sexual 

abuse as true.  However, Defendant Carlson contends that Plaintiff’s claims against him should be 

dismissed for lack of personal jurisdiction and untimeliness.  Neither argument has merit.  As for 

personal jurisdiction, Defendant Carlson engaged in an ongoing, persistent course of conduct 

directed at Plaintiff, a minor and Massachusetts resident, which reasonably could be expected to, 

and did in fact, cause her to suffer injury in this Commonwealth.  Thus, the exercise of personal 

jurisdiction over Defendant Carlson is consistent with the Massachusetts Long Arm Statute, G. L. 

c. 223A, and comports with the requirements of the Due Process clause of the Fourteenth 

Amendment of the U.S. Constitution. 

Plaintiff’s claims are also timely under Mass. G. L. c. 260, § 4C, which applies based on 

Massachusetts’ choice-of-law principles.  Here, Massachusetts undoubtedly has the most 

substantial state interest in applying its statute of limitations, which is intended to, inter alia, 

                                                            
1 “Defendants” collectively refers to USA Gymnastics (“USAG”), United States Olympic Committee (“USOC”), and 
Richard Carlson.  Named defendants Muriel Grossfeld (“Grossfeld”) and George Ward (“Ward”) have been 
voluntarily dismissed from this action pursuant to a Notice of Voluntary Dismissal. 
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“enabl[e] [childhood victims of sexual abuse] to seek a remedy for severe injuries that they did not 

appreciate for long periods of time due to the abuse.”  See Sliney v. Previte, 473 Mass. 283, 292 

(2015). Given that the alleged misconduct occurred in multiple locations and Plaintiff is a 

Massachusetts resident who suffered injury in this Commonwealth, no other state has a greater 

interest in having its statute of limitations apply. 

Therefore, for the reasons stated herein and in Plaintiff’s Omnibus Opposition to USAG 

and USOC’s Motions to Dismiss, Defendant Carlson’s motion to dismiss should be denied. 

FACTS RELEVANT TO JURISDICTION AND CHOICE OF LAW2 

Plaintiff alleges that from at least 1978 through 1982, while she was an active member of 

USAG and USOC, Defendant Carlson perpetrated multiple acts of sexual assault, battery, 

molestation, and harassment against her.  FAC, ¶¶ 86-87.  During this time period, Defendant 

Carlson was a USAG certified head coach and an agent, employee, and/or representative of USAG, 

USOC, Grossfeld and Ward, who was entrusted with coordinating training and providing for 

Plaintiff’s individual care and well-being.  Id., at ¶¶ 81, 85, 97-98. Plaintiff was a minor and 

resident of Massachusetts, although she remained in a dormitory in Milford, Connecticut while 

training at Grossfeld’s American Gold Gym (“GAG”).  Id., at ¶ 75.   

Plaintiff further alleges that the repeated physical and emotional abuse that she endured 

occurred on GAG properties in Connecticut, at the Gymnastics Olympic Training Camp in 

Colorado, and while traveling for competitions and at gymnastics meets located throughout the 

United States.  Id. at ¶¶ 86-87, 90-91.  This physical and psychological trauma led to Plaintiff’s 

premature retirement from competitive gymnastics before her Olympic dreams could be fulfilled, 

and caused her to suppress memories and emotions arising from years of abuse.  Id., at ¶ 120. 

                                                            
2 A detailed recitation of facts, applicable to all Defendants, is set forth in the Omnibus Opposition, incorporated 
herein by reference.   
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In or about 2015, Plaintiff saw an online photograph of Defendant Carlson at a gymnastic 

competition involving young girls.  Id., at ¶ 129.  At that time, the memories she suppressed for 

many years came flooding back, and Plaintiff finally realized over the next months that she 

suffered and continued to suffer physical and emotional distress in connection with the incidents 

of sexual molestation and abuse. Id.  Plaintiff subsequently filed a claim with the USAG related to 

Defendant Carlson’s sexual abuse.  Id., at ¶¶ 59, 129.   

Upon information and belief, Defendant Carlson attended gymnastics meets and other 

events in Massachusetts while acting as an agent, employee, and/or representative of USAG, 

USOC, Grossfeld, and Ward.  Defendant Carlson also benefited from the payment of membership 

dues and training fees by Massachusetts residents, including Plaintiff.  Defendant Carlson 

currently resides in New York.   

ARGUMENT 

I. THE COURT MAY EXERCISE PERSONAL JURISDICTION OVER CARLSON 

A. Legal Standard 

This Court may exercise personal jurisdiction over a non-resident defendant when (1) 

jurisdiction is authorized by the Massachusetts3  long-arm statute, G. L. c. 223A, § 3; and (2) the 

exercise of jurisdiction under state law is consistent with the due process requirements mandated 

by the U.S. Constitution.  See, e.g., Daynard v. Ness, Motley, Loadholt, Richardson & Poole, P.A., 

290 F.3d 42, 52 (1st Cir. 2002), citing Foster-Miller, Inc. v. Babcock & Wilcox Can., 46 F.3d 138, 

144 (1st Cir. 1995).  

                                                            
3 Defendant Carlson does not contest that a federal court applies the law of the forum state – here, Massachusetts – to 
ascertain whether the defendant is subject to personal jurisdiction with respect to state law claims.  See Daynard v. 
Ness, Motley, Loadholt, Richardson & Poole, P.A., 290 F.3d 42, 51 (1st Cir. 2002) (“In determining whether a non-
resident defendant is subject to its jurisdiction, a federal court exercising diversity jurisdiction is the functional 
equivalent of a state court sitting in the forum state.”) (internal citations and quotations omitted). 
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Once a defendant challenges personal jurisdiction by motion pursuant to Rule 12(b)(2), the 

plaintiff’s burden is to make a prima facie showing of facts that, if credited, support the exercise 

of personal jurisdiction.  See Ealing Corp. v. Harrods, Ltd., 790 F.2d 978, 979 (1st Cir. 1986) (“If 

the plaintiff makes a prima facie showing of jurisdiction supported by specific facts alleged in the 

pleadings, affidavits, and exhibits, its burden is met.”).  Under the prima facie test, “a district court 

does not act as a factfinder; to the contrary, it ascertains only whether the facts duly proffered, 

fully credited, support the exercise of personal jurisdiction.” Alers-Rodriguez v. Fullerton Tires 

Corp., 115 F.3d 81, 84 (1st Cir. 1997).  The Court must take these facts “as true (whether or not 

disputed) and construe them in the light most congenial to the plaintiff’s jurisdictional claim.”  

Daynard, 290 F.3d at 51, quoting Mass. Sch. of Law at Andover, Inc. v. Am. Bar Ass’n, 142 F.3d 

26, 34 (1st Cir. 1998); see also Hannon v. Beard, 524 F.3d 275, 279 (1st Cir. 2008) (accord). 

Because personal jurisdiction is a fact-intensive inquiry, the Court must separately analyze 

whether a defendant is subject to jurisdiction with respect to each individual claim.  See  Phillips 

Exeter Academy v. Howard Phillips Fund, 196 F.3d 284, 289 (1st Cir. 1999) (“Questions of 

specific jurisdiction are always tied to the particular claims asserted.”) (citations omitted).  Thus, 

as to those claims where the Court finds personal jurisdiction exists, dismissal is improper.   

Here, Plaintiff has alleged sufficient facts to support the exercise of personal jurisdiction 

as to her claims against Defendant Carlson.  By abusing Plaintiff, a minor and Massachusetts 

resident at all times, in multiple locations over the course of several years, Defendant Carlson 

directed his wrongful conduct into Massachusetts, causing Plaintiff to suffer injury in this 

Commonwealth.  As a certified trainer for USOC and USAG and custodian of a Massachusetts 

resident, Defendant Carlson also had sufficient forum-based contacts and derived a substantial 

benefit from his contact with this Commonwealth.  Consequently, it was reasonably foreseeable 
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that Defendant Carlson would be subjected to litigation in Massachusetts in connection with his 

wrongful conduct, and his motion to dismiss therefore should be denied.    

B. The Massachusetts Long Arm Statute Authorizes Jurisdiction Over Carlson 

The Massachusetts Long Arm Statute, G. L. c. 223A, § 3, permits the exercise of in 

personam jurisdiction over a non-resident in certain enumerated circumstances, including where, 

as relevant here, the non-resident “caus[es] tortious injury by an act or omission in this 

commonwealth” or “caus[es] tortious injury in this commonwealth by an act or omission outside 

this commonwealth if he regularly does or solicits business, or engages in any other persistent 

course of conduct, or derives substantial revenue from goods used or consumed or services 

rendered, in this commonwealth.”  See G. L. c. 223A, § 3(c), (d).   

Narrowly construing the Complaint’s allegations and ignoring the specific claims asserted 

against him, Defendant Carlson incorrectly asserts that no tortious conduct occurred in 

Massachusetts.  Carlson Br. at 9.  Plaintiff asserts a separate cause of action for negligent infliction 

of emotional distress, identifying specific, ongoing, tortious conduct perpetrated by Defendant 

Carlson, which caused her to experience physical harm and emotional distress while residing in 

this Commonwealth.  In particular, Defendant Carlson’s “grooming” of Plaintiff and continuous 

molestation and harassment constitute tortious conduct directed at Plaintiff in Massachusetts and 

causing separate emotional injury in Massachusetts, which is not limited to, or defined by, the situs 

of the actual physical acts of sexual assault.  Under G. L. c. 223A, § 3(c), such tortious acts 

committed outside the borders of Massachusetts constitute “in-forum acts” where the conduct is 

purposefully directed at the Commonwealth and intended to cause injury here.  See Murphy v. 

Erwin-Wasey, Inc., 460 F.2d 661, 664 (1st Cir. 1972) (holding that where a non-resident defendant 

makes fraudulent misrepresentations directed at Massachusetts residents and causing them injury 

there, “he has, for jurisdictional purposes, acted within that state” as required under G. L. c. 223A, 
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§3(c)); see also Ticketmaster-New York v. Alioto, 26 F.3d 201, 205 (1st Cir. 1994) (discussing in 

dicta that the court’s interpretation of G. L. c. 223A, §3 (c) in Murphy would also apply in the 

defamation context, where out-of-state defamatory statements were directed at Massachusetts 

residents and caused injury within the Commonwealth).4   

Moreover, courts have recognized that a claim for emotional distress is a separate tort for 

purposes of jurisdictional analysis.  For example, in Adamchek v. Costco Wholesale Corp., Civil 

Action No. 08-10182-PBS, 2008 U.S. Dist. LEXIS 112440, at *2 (D. Mass. May 29, 2008), 

plaintiffs, Massachusetts residents, sued non-resident defendants for breach of contract and 

tortious conduct arising from defendants’ failure to sell a home that plaintiffs owned in Florida.  

The court noted that defendants did not transact any business in Massachusetts, and all of the 

services performed and alleged breaches occurred in Florida.  Id., at *4.  Nevertheless, the court 

found that defendants were subject to the court’s jurisdiction in connection with claims for 

negligent infliction of emotional distress, intentional infliction of emotional distress, and loss of 

consortium, because those claims “concern[ed] wrongful conduct alleged to have been directed 

into Massachusetts and intended to cause injury here.”  Id. at *20; see, e.g., Calder v. Jones, 465 

U.S. 783, 788-9 (1984) (holding that the exercise of jurisdiction over non-resident defendants was 

constitutionally permissible where defendants acted outside the state, but “the brunt of the harm, 

in terms both of respondent’s emotional distress and injury to her professional reputation, was 

suffered in California.”); Hugel v. McNell, 886 F.2d 1, 4 (1st Cir. 1989) (“The knowledge that the 

major impact of the injury would be felt in the forum state constitutes a purposeful contact or 

                                                            
4 Cf. Kopf v. Chloride Power Elecs., 882 F. Supp. 1183 (N.H. Dist. Ct. 1995) (finding that, under New Hampshire’s 
comparable provision of Massachusetts’ Long Arm Statute, the court could exercise personal jurisdiction over non-
resident employee of defendant who acted in North Carolina but “knew or should have known that his conduct would 
injure plaintiff in New Hampshire and that such contact with the forum was more than fortuitous.”) (internal quotations 
omitted). 
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substantial connection whereby the intentional tortfeasor could reasonably expect to be haled into 

the forum State’s courts to defend his actions.”).  

Defendant Carlson’s reliance on Crocker v. Hilton Intern. Barbados, Ltd., 976 F.2d 797 

(1st Cir. 1992), is misplaced.  In Crocker, the only alleged tortious conduct at issue was a single 

physical attack perpetrated by a third party at the defendant’s hotel property in Barbados.  See 

Crocker, 976 F.2d at 798.  There was no separate claim for negligent or intentional infliction of 

emotional distress against the defendant, and no separate tortious conduct was alleged to support 

such a claim.  In those circumstances, the plaintiff’s emotional distress was categorized as “pain 

and suffering” arising from the Barbados assault, which was not sufficient to establish jurisdiction 

for out-of-state acts causing in-state tortious injury under G. L. c. 223A, § 3(d).  In contrast, 

Plaintiff has alleged an ongoing course of conduct, encompassing physical and mental acts 

purposefully directed at her while a minor and resident of this Commonwealth.  Her emotional 

distress is a separate, legally-sustainable claim, and not just an “effect” of a discrete tortious act 

occurring out-of-state.  Consequently, unlike the defendant in Crocker, Carlson’s acts constitute 

tortious injury within the Commonwealth for purposes of Massachusetts’ Long Arm Statute.  

Walsh v. National Seating Co., 411 F. Supp. 564 (D. Mass. 1976), is similarly inapposite.  

Walsh concerned claims for negligence arising from an accident allegedly caused by the improper 

design and construction of the driver’s seat on a bus.  See Walsh, 411 F. Supp. at 567.  As in 

Crocker, the Walsh plaintiff’s alleged emotional distress was merely a category of damages for 

injuries sustained in the bus accident.  Id. at 571.  There was no ongoing conduct, no separate claim 

for emotional distress, and no tortious conduct directed at plaintiff that could reasonably have 

caused such an injury.  Id.  Thus, because Plaintiff has alleged specific acts that were intended to 
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and did cause injury in this Commonwealth, G. L. c. 223A, § 3(c) supports the exercise of personal 

jurisdiction. 

To the extent that Defendant Carlson’s tortious conduct is determined to have occurred 

outside of Massachusetts, the exercise of personal jurisdiction is also proper under G. L. c. 223A, 

§ 3(d).  As previously explained, Plaintiff’s emotional distress is a separate injury related to mental 

trauma and harassment inflicted by Defendant Carlson while she was a Massachusetts resident.  

See, e.g., Murphy, 460 F.2d at 664; Adamcheck, 2008 U.S. Dist. LEXIS 112440 at *20.  Moreover, 

Plaintiff has made the required prima facie showing that Defendant Carlson, as a USOC and USAG 

certified trainer, was charged with providing care and supervision to a minor Massachusetts 

resident, attended meets and competitions in Massachusetts and otherwise benefited from his 

relationship with USOC and USAG and Defendants’ forum-based contacts.5  Thus, Plaintiff has 

satisfied the requirements of the first prong of the Court’s jurisdictional analysis. 

C. Exercise of Jurisdiction Over Carlson Comports With The Requirements Of 
Due Process 

The second part of the jurisdictional inquiry requires the Court to determine the exercise 

of jurisdiction under state law is consistent with the due process requirements mandated by the 

U.S. Constitution.  See Daynard, 290 F.3d at 52.  Specifically, the Court must find that “the 

maintenance of the suit does not offend traditional notions of fair play and substantial justice.”  

Int’l Shoe Co. v. State of Wash. Office of Unemployment Comp. & Placement, 326 U.S. 310, 316 

(1945).  The First Circuit employs a three-part test to make this determination: (1) the claims must 

directly relate to the defendant’s in-state activities; (2) the defendant’s in-state contacts must 

represent a purposeful availment of the privilege of conducting activities in the forum state; and 

                                                            
5 As set forth herein, in the event the Court finds such jurisdictional facts lacking, Plaintiff seeks jurisdictional 
discovery and leave to amend to plead additional facts supporting the exercise of personal jurisdiction over Defendant 
Carlson. 
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(3) the exercise of jurisdiction must be reasonable.  See United Elec., Radio & Mach. Workers v. 

163 Pleasant St. Corp., 960 F.2d 1080, 1089 (1st Cir. 1992); see also Abiomed, Inc. v. Turnbull, 

379 F. Supp. 2d 90, 94 (D. Mass. 2005).  Plaintiff meets these prerequisites. 

1. Relatedness 

To satisfy the “relatedness” prong, “the claim underlying the litigation must directly arise 

out of, or relate to, the defendant’s forum-state activities.”  Abiomed, 379 F. Supp. 2d at 

94.  The disjunctive phrasing of this requirement – “arising out of, or related to” – “portends 

added flexibility and signals a relaxation of the applicable standard.”  See Ticketmaster-

New York, 26 F.3d at 206 (emphasis in original). In cases involving tort claims, the 

“relatedness” inquiry focuses on whether the defendant’s in-forum conduct caused the 

injury.  See Edozien v. XS Micro, LLC, Docket No. MICV2013-05066-F, 2014 Mass. 

Super. LEXIS 30 at *5-6 (2014), quoting United States v. Swiss Am. Bank, Ltd., 274 F.3d 

610, 632-33 (1st Cir. 2001).   

Defendant Carlson’s assertion that Plaintiff’s claims and resulting injuries are not related 

to conduct in this Commonwealth is based on the erroneous assumption that his misconduct 

outside of Massachusetts does not constitute an “in-forum act.”  See Murphy, 460 F.2d at 664;  

Carlson Br. at 10.  However, as set forth herein, Defendant Carlson’s “grooming” efforts, 

molestation, and harassment, among other things, aimed at Plaintiff, a Massachusetts resident, 

causing her emotional and other harm in Massachusetts, is enough to establish “in-forum” 

activities within the meaning of G. L. c. 223A, § 3(c), even if Defendant Carlson never set foot in 

the Commonwealth.  See, e.g., Murphy, 460 F.2d at 664 (fraudulent misrepresentation directed at 

Massachusetts resident treated as “in-state” activity); Adamcheck, 2008 U.S. Dist. LEXIS 112440 

at *20 (holding that negligent infliction of emotional distress occurred in Massachusetts, although 

assurances regarding sale of property came from real estate agents in Florida); Digital Equipment 
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Corp. v. AltaVista Technology, Inc., 960 F.Supp. 456, 466-67 (D. Mass. 1997) (posting of 

defamatory material on the internet constitutes an in-forum act).  Moreover, there is no doubt that 

Plaintiff’s claim for emotional distress, as well as her psychological injuries that persist to this day, 

directly result from Defendant Carlson’s repeated and persistent mental and physical abuse of 

Plaintiff.  See Edozien, 2014 Mass. Super. LEXIS 30 at *6.  As a result, the relatedness prong is 

satisfied. 

2. Purposeful Availment 

To establish purposeful availment, Plaintiff must show: “(1) that [she] felt the injurious 

effects of a defendant’s tortious act in the forum, and (2) that the defendant’s act was calculated to 

cause injury to the [P]laintiff there.”  See Farquharson v. Metz, Civil Action No. 13-10200-GAO, 

2013 U.S. Dist. LEXIS 106374, *4-5 (D. Mass. Jul. 30, 2013), quoting Swiss Am. Bank, Ltd., 274 

F.3d at 632-33.  The test focuses on “the voluntariness of the contact and the foreseeability of the 

present action.”  See Edozien, 2014 Mass. Super. LEXIS 30 at *7, citing Calder, 465 U.S. at 789-

90.  Here, Plaintiff more than adequately pleads that she felt the injurious effects of Defendant 

Carlson’s tortious acts in this Commonwealth.  FAC ¶¶ ¶¶ 86-87, 90-91, and Count IV.  

Additionally, given the nature of Defendant Carlson’s conduct, i.e., his intentional harassment and 

mental manipulation of a minor over a period of several years, it can be inferred that Defendant 

Carlson intended harm to be felt in Massachusetts and/or that he likely knew, or should have 

known, that such conduct would have a devasting impact on Plaintiff in Massachusetts.  See, e.g., 

Abiomed, 379 F. Supp. 2d at 95 (finding that intent to cause harm in the state could be inferred 

from unflattering internet postings directed at plaintiff in Massachusetts that would be seen by 

others in Massachusetts); Edozien, 2014 Mass. Super. LEXIS 30 at *7; Adamcheck, 2008 U.S. 

Dist. LEXIS 112440 at *21.  Consequently, just as in Abiomed, “the hailing of [Defendant Carlson] 

into a Massachusetts court to answer for his actions was foreseeable, if not inevitable.”  Abiomed, 
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379 F. Supp. 2d at 95.  Thus, Defendant Carlson has purposely availed himself of the privilege of 

conducting activities in Massachusetts and should be subject to jurisdiction here.  

3. Reasonableness 

Plaintiff has also made a prima facie showing that the exercise of jurisdiction over 

Defendant Carlson is reasonable.  See Sawtelle v. Farrell, 70 F.3d 1381, 1394 (1st Cir. 1995).  In 

assessing reasonableness, courts must weigh the following “gestalt factors”: 

(1) the defendant’s burden of appearing; (2) the forum state’s 
interest in adjudicating the dispute; (3) the plaintiff’s interest in 
obtaining convenient and effective relief; (4) the judicial system’s 
interest in obtaining the most effective resolution of the controversy; 
and (5) the common interests of all sovereigns in promoting 
substantive social policies. 

Id. 

Here, Defendant Carlson lives in New York, so there is no “special” or “unusual” burden 

if he is made to appear in Massachusetts.  See Edozien, 2014 Mass. Super. LEXIS 30 at *8, citing 

Sawtelle, 70 F.3d at 1395.  Furthermore, Massachusetts has a substantial interest in adjudicating 

claims and ensuring compensation for victims of sexual abuse.  See Doe v. Word of Life 

Fellowship, Inc., Case No. 11-40077-TSH, 2012 U.S. Dist. LEXIS 84528, *6 (D. Mass. Jun. 19, 

2012); see also Sliney, 473 Mass at 295, citing Remarks of Senator William N. Brownsberger, 

2014 Senate J. 16.  Likewise, Plaintiff’s interest in obtaining complete relief in this forum for the 

sexual and emotional abuse she endured aligns with the interests of the judicial system and the 

common interests of all sovereigns in promoting an important social policy.  On balance, the 

interests of justice in providing a forum for Plaintiff to seek a remedy against all Defendants 

outweigh the slight burden imposed on Defendant Carlson in these circumstances.  Thus, the 

exercise of jurisdiction is eminently reasonable. 
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Having met the requirements of both the Massachusetts Long Arm Statute and the Due 

Process clause of the Fourteenth Amendment, Plaintiff has made a prima facie showing of in 

personam jurisdiction over Defendant Carlson.  Defendant Carlson’s Rule 12(b)(2) motion should 

be dismissed so that this matter may proceed against all Defendants in this forum. 

D. Plaintiff Has Alleged Sufficient Facts To Warrant Jurisdictional Discovery 

The Court has discretion to permit jurisdictional discovery where “a plaintiff puts forth a 

colorable claim of personal jurisdiction and ‘present[s] facts to the court which show why 

jurisdiction would be found if discovery is permitted.”  Pettengill v. Curtis, 584 F. Supp. 2d 348, 

361 (Mass. 2008), quoting Swiss Am. Bank, Ltd., 274 F.3d at 626. 

In the event that the Court finds any of Plaintiff’s jurisdictional allegations lacking, 

Plaintiff respectfully requests limited jurisdictional discovery to ascertain Defendant Carlson’s 

relationship with Massachusetts.  In particular, Plaintiff has alleged that as a USOC and USAG 

certified trainer, Defendant Carlson had contact with this jurisdiction by, among other things, 

attending meets and/or competitions in this Commonwealth and otherwise benefiting personally 

from training minors who resided in this Commonwealth.  Defendants and other witnesses would 

be able to substantiate these allegations.  As Plaintiff also has alleged that Defendant Carlson’s 

acts constitute tortious conduct in this Commonwealth, Plaintiff seeks discovery related to 

Defendant Carlson’s knowledge as to the likelihood that his conduct would cause Plaintiff to suffer 

emotional distress in Massachusetts.  Plaintiff is confident that such discovery would reveal 

additional facts relevant to this Court’s jurisdictional analysis.   

II. MASSACHUSETTS’ STATUTE OF LIMITATIONS APPLIES   

Defendant Carlson’s attempt to evade liability by applying Connecticut’s shorter statute of 

limitations misconstrues the Complaint’s allegations and utterly ignores Massachusetts’ 

substantial interest in allowing citizens victimized by sexual abuse to seek justice in its courts.  
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Carlson Br. at 12-14.  Because no state has a more significant relationship to the parties and the 

repeated and ongoing occurrences of mental and physical abuse alleged herein, Massachusetts’ 

statute of limitations applies to Plaintiff’s claims. 

Federal courts sitting in diversity generally apply the law governing the application of the 

statute of limitations of the forum state. See Stanley v. CF-VH Assocs., 956 F.Supp. 55, 57 (D. 

Mass. 1997). Thus, Massachusetts choice of law rules determine whether Connecticut or 

Massachusetts’ statute of limitations should be applied.  Massachusetts employs a “functional” 

approach guided by the Restatement (Second) of Conflict of Laws (1988), which balances several 

considerations to ascertain which state has the “most significant relationship to the occurrence and 

the parties.” See Restatement (Second) of Conflict of Laws § 145; see also Sexual Minorities 

Uganda v. Lively, 960 F.Supp. 2d 304, 331 (D. Mass. 2013).  With respect to conflicts involving 

statutes of limitations, Massachusetts follows Restatement (Second) of Conflict of Laws § 142, 

which provides that “under choice of law principles set forth in § 6,6 the forum State generally will 

apply its own statute of limitations to permit a claim unless: (a) maintenance of the claim would 

serve no substantial interest of the forum; and (b) the claim would be barred under the statute of 

limitations of a state having a more significant relationship to the parties and the  occurrence.”  See 

Word of Life Fellowship, 2012 U.S. Dist. LEXIS 84528 at *6. 

                                                            
6 Restatement (Second) of Conflict of Laws § 6 provides:  

(1) A court, subject to constitutional restrictions, will follow a statutory directive of its own state on choice of law. 
(2) When there is no such directive, the factors relevant to the choice of the applicable rule of law include: 
(a) the needs of the interstate and international systems, 
(b) the relevant policies of the forum, 
(c) the relevant policies of other interested states and the relative interests of those states in the determination of the 
particular issue, 
(d) the protection of justified expectations, 
(e) the basic policies underlying the particular field of law, 
(f) certainty, predictability and uniformity of result, and 
(g) ease in the determination and application of the law to be applied. 
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As previously discussed, Plaintiff alleges that as a minor and resident of Massachusetts, 

she endured an ongoing, continuous course of physical and mental sexual abuse occurring over 

several years in multiple locations at the hands of Defendant Carlson.  See, e.g., FAC, ¶ 87 

(“Perpetrator Carlson’s physical and sexual abuse of Plaintiff commenced after the grooming of 

Ms. Frederick began, and occurred numerous times while Ms. Frederick was on the GAG Gym 

properties, while traveling for competitions and before and after competitive gymnastics meets 

from in or around 1978 through 1980.”); FAC, ¶ 91 (alleging that Plaintiff traveled from Colorado 

to Connecticut to report where all the instances of abuse had occurred).  Plaintiff further alleges 

that she filed her complaint with USAG in 2015 while residing in Massachusetts.  FAC, ¶ 59.  

Additionally, as set forth herein, Plaintiff maintains that Defendant Carlson’s sexual misconduct, 

directed at a minor resident of Massachusetts and intended to cause injury in this Commonwealth, 

constitutes an in-state act that resulted in emotional distress and other injuries in this 

Commonwealth.   

Contrary to Defendant Carlson’s assertion, even if some of the alleged misconduct 

occurred in Connecticut, Massachusetts’ “functional approach” does not mandate that a foreign 

jurisdiction’s statute of limitations should be applied.  See Sexual Minorities Uganda, 960 F. Supp. 

2d at 331 (“[E]ven when the injury (and, indeed, even the conduct that caused the injury) occurs 

in a foreign location, Massachusetts choice-of-laws doctrine does not automatically apply foreign 

law.”), citing Robdoux v. Muholland, 642 F.3d 20, 28 (1st Cir. 2011) (finding that in a workers’ 

compensation case arising from injury occurring in Rhode Island, Massachusetts had the greater 

interest in ensuring that the Massachusetts resident was compensated for workplace injury); Lou 

v. Otis Elevator Co., 77 Mass. App. Ct. 571 (2010) (applying Massachusetts law to determine pre-
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judgment interest where plaintiffs resided in Massachusetts, injury occurred in China, and Chinese 

law did not otherwise allow for such an award).   

Furthermore, where, as in the instant case, Plaintiff sufficiently alleges that tortious conduct 

occurred in multiple jurisdictions, Massachusetts choice-of-law rules support application of the 

law where the plaintiff is domiciled.  See, e.g., Ayyadurai v. Floor64, Inc., 270 F.Supp. 3d 343, 

353 (D. Mass. 2017) (holding that in a case involving multistate defamation, court would apply 

the law of Massachusetts, where plaintiff was domiciled, pursuant to the Restatement (Second) of 

Conflict of Laws § 150); Restatement (Second) of Conflict of Laws § 153 (local law of plaintiff’s 

domiciliary should be applied where right to privacy was violated by publication of 

communication in multiple states). 

The application of Massachusetts’ statute of limitations is especially warranted here given 

the substantial state interest at stake.  In June 2014, the Massachusetts legislature amended G. L. 

c. 260, § 4C to extend the limitations period for sexual abuse of a minor from three years to thirty-

five years.  See 2014 Mass. Ch. 145.  Recognizing the importance of this public policy, the 

amending act contained a retroactivity provision and an emergency preamble, which stated: 

“[w]hereas, the deferred operation of this act would tend to defeat its purpose, which is to increase 

forthwith the statute of limitations in civil child sexual abuse cases, therefore it is hereby declared 

to be an emergency law, necessary for the immediate preservation of public safety.”  Id.  Based on 

the clear statutory language and legislative history, numerous courts have acknowledged that 

Massachusetts possesses a compelling interest in “enabling [childhood victims of sexual abuse] to 

seek a remedy for sever injuries that they did not appreciate for long periods of time due to the 

abuse.”  See Sliney, 473 Mass. at 292; see also Word of Life Fellowship, Inc., 2012 U.S. Dist. 

LEXIS 84528 at *7 (“Massachusetts has a substantial interest in having victims of sexual abuse 
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compensated for their injuries.”).  Defendant Carlson has failed to articulate why Connecticut’s 

interest in applying its statute of limitations outweighs the interests of Massachusetts.  Indeed, 

given that Connecticut similarly amended its law in 2002, the interests of both forums in protecting 

children from sexual abuse are actually aligned.  Compare 2002 Ct. P.A. 138, Section 2 (amending 

Conn. Gen. Stat. §52-577(d) to extend the statute of limitations for sexual abuse of a minor) and 

Section 3 (eliminating the statute of limitations for personal injury caused by sexual assault where 

the defendant is convicted criminally) with 2014 Mass. Ch. 145 (amending G. L. c. 260, § 4C).   

The hotel-personal-injury cases relied upon by Defendant Carlson are distinguishable and 

do not dictate the result in the instant case.  In Nierman v. Hyatt Corp., 441 Mass. 693, 695-96 

(2004), plaintiff fell off a transport cart while staying at a hotel in Texas.  She alleged only a 

negligence claim and no injury in Massachusetts.  Thus, the court found that Massachusetts did 

not have any substantial interest that would be advanced relative to the interest of Texas in having 

its statute of limitations apply.  Id. at 697-8.  Similarly, in Gordon v. Starwood Hotels & Resorts 

Worldwide, Inc., 238 F.Supp. 3d 229, 235 (D. Mass. 2017), the court held that Massachusetts did 

not have a substantial interest in applying its statute of limitations to a personal injury claim 

concerning a single incident that took place at a hotel in Pennsylvania.  These cases stand in stark 

contrast to the factual circumstances presented here, where Plaintiff has alleged repeated and 

ongoing abuse in multiple locations spanning several years while a minor, including injury that 

occurred in Massachusetts.  Furthermore, Massachusetts’ substantial interest in protecting minors 

from sexual abuse is undeniable. 

Therefore, based upon the choice of law principles set forth in Section 6 of the Restatement, 

including the relevant policy of Massachusetts, the needs of interstate systems, and the justified 

expectations of Plaintiff in seeking a remedy for her injuries, Massachusetts has the most 

Case 1:18-cv-11299-IT   Document 58   Filed 11/16/18   Page 18 of 20

Exhibit B 
Page 18 of 20

Case 19-50075    Doc 65-2    Filed 04/16/19    EOD 04/16/19 16:26:38    Pg 18 of 20



17 
 

substantial interest, as well as the most significant relationship with the parties and the litigation, 

as compared with any other state.7   

CONCLUSION 

For the reasons set forth herein, and in the Omnibus Opposition, incorporated by reference, 

Plaintiff respectfully requests that Defendant Carlson’s Motion to Dismiss be denied. 

 

Date: November 16, 2018    Respectfully submitted, 
 

Plaintiff, Marcia Frederick, 
by her attorneys, 
 
/s/ Kimberly A. Dougherty_______________     
Kimberly A. Dougherty (BBO No. 658014) 
Vance Andrus (to be admitted pro hac vice) 
Aimee Wagstaff (to be admitted pro hac vice) 
ANDRUS WAGSTAFF, PC 
19 Belmont Street 
South Easton, MA 02375 
(508) 230-2700 
kim.dougherty@andruswagstaff.com 
 
AND 
 
Lori E. Andrus (to be admitted pro hac vice) 
Jennie Lee Anderson (to be admitted pro hac 
vice) 
ANDRUS ANDERSON LLP 
155 Montgomery Street, Suite 900 
San Francisco, CA 94104 
(415) 986-1400 
lori@andrusanderson.com 
jennie@andrusanderson.com 

 

 

 

                                                            
7 Defendant Carlson’s remaining arguments, including the timeliness of Plaintiff’s claims, are addressed in the 
Omnibus Opposition, incorporated by reference. 
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CERTIFICATE OF SERVICE 

I, Kimberly A. Dougherty, hereby certify that a true and correct copy of the above and 

foregoing has been served on all known counsel of record via ECF, for those counsel registered to 

receive filings via ECF, on November 16, 2018.  

      /s/ Kimberly A. Dougherty 
      Kimberly A. Dougherty 
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