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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 

In re: 
 
USA GYMNASTICS, INC., 
 
Debtor. 
 

Chapter 11 
 
Case No. 18-09108-RLM-11 
 
Adv. Proc. No. 1:19-ap-50012 

 
USA GYMNASTICS, INC., 
 
Plaintiff, 
 
  vs. 
 
ACE AMERICAN INSURANCE COMPANY f/k/a 
CIGNA INSURANCE COMPANY, GREAT 
AMERICAN ASSURANCE COMPANY, LIBERTY 
INSURANCE UNDERWRITERS INC., NATIONAL 
CASUALTY COMPANY, RSUI INDEMNITY 
COMPANY, TIG INSURANCE COMPANY, 
VIRGINIA SURETY COMPANY, INC. f/k/a 
COMBINED SPECIALTY INSURANCE 
COMPANY, WESTERN WORLD INSURANCE 
COMPANY, ENDURANCE AMERICAN 
INSURANCE COMPANY, AMERICAN 
INTERNATIONAL GROUP, INC., AMERICAN 
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I. INTRODUCTION 
 
 The Bankruptcy Court’s proposed order is both thorough and correct. This Court should 

adopt it in full. D&O policies provide a defense for an organization and its employees against 

investigations and claims of illegal behavior. The duty to defend is critical to this insurance—the 

policy provides no comfort to anyone if they must pay their own way before a court, a grand 

jury, or Congress. LIU’s policy is no different, and LIU should honor its crystal-clear obligation 

to defend USAG. After five briefs and a full hearing, Judge Moberly correctly applied Indiana 

law and required LIU to defend USAG because the broad policy language that LIU drafted does 

not eliminate all potential for coverage on the Nassar-related claims.  

 LIU’s claimed coverage defenses, as well as its belated claim that it needs discovery, are 

immaterial to the present order on the duty to defend. LIU must defend USAG on the facts as 

they are known now, not two years from now when discovery closes. Otherwise, the duty to 

defend (for which USAG paid a premium) would be worthless. The point of the duty to defend is 

to protect the policyholder before the facts are fully understood or a defense is litigated. LIU’s 

brief completely ignores this basic, central tenet of Indiana law. Seymour Mfg. Co. v. 

Commercial Union Ins. Co., 665 N.E.2d 891, 892 (Ind. 1996). LIU can still take discovery and, 

if it uncovers facts that conclusively negate its duty to defend, then it can pursue appropriate 

relief from the Court.  
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II. STATEMENT REGARDING ORAL ARGUMENT 

 Oral argument is unnecessary to rule on LIU’s objection. The Bankruptcy Court reviewed 

nearly 150 pages of briefing on the issues, held a lengthy oral argument, and drafted a thorough, 

32-page order resolving the coverage questions. There is no need to consume this Court’s limited 

resources with a second hearing. The Court should summarily affirm Judge Moberly’s proposed 

order on the briefs.  

 However, if the Court does elect to schedule a hearing, USAG respectfully asks that the 

Court do so in the next two weeks. USAG is in bankruptcy, and its insurance policies are its only 

meaningful assets. At the time of the motion, LIU owed USAG over $1.4 million in defense 

costs. Now, it owes USAG at least $3.6 million in unpaid defense costs, not including 

prejudgment interest. Further delay in payment of these costs will jeopardize USAG’s ability to 

reorganize successfully.  
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III. STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 

 The material facts in this case are not disputed. LIU’s “facts” section presents more 

argument than factual matter. If the facts were “omitted” from the Bankruptcy Court’s proposed 

order, it is because they are immaterial to the duty to defend or are inadmissible under well-

established Indiana coverage law. USAG addresses these issues in its argument section.  

 USAG is seeking a defense from LIU for the following claims: (1) investigations by both 

houses of Congress, which included testimony and extensive document production; (2) an 

investigation by the U.S. Olympic and Paralympic Committee (“USOPC”), completed by the law 

firm Ropes & Gray; (3) a decertification proceeding filed by the USOPC after its investigation 

was complete; (4) an ongoing investigation by the Indiana Attorney General; (5) lawsuits and 

proofs of claims filed by hundreds of athlete survivors claiming abuse by Larry Nassar and other 

individuals affiliated with USAG; (6) a deposition subpoena related to one of the survivor 

lawsuits; and (7) a criminal prosecution against former USAG employee Debra Van Horn. LIU 

has agreed to pay 5% of the defense costs in the survivor lawsuits (#5 above), but has otherwise 

refused to provide a defense.  

 At the time USAG filed the motion, LIU owed USAG over $1.4 million in past-due 

defense costs. That number is now over $3.6 million, plus prejudgment interest. USAG has paid 

most of these invoices out of its own pocket, or, if not, is legally obligated to do so under 

engagement letters with various law firms. USAG has been persistently asking LIU to defend it 

in these matters for over two years. Despite originally acknowledging that some of the 

investigations are covered, LIU has paid nothing. [E.g., Dkt. 260, at 13 n.16; Dkt. 27-2, at 31–

45.]  
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IV. LEGAL STANDARD 

 LIU’s arguments are untenable under Indiana law. For that reason, it largely ignored 

Indiana law its briefing before the Bankruptcy Court. It does the same in its current objection. 

But this Court must reason from Indiana precedent, not other states’ insurance law. The 

Bankruptcy Court correctly applied Indiana law, which requires an insurer to defend its 

policyholder unless and until the insurer can prove to the Court that there is no possibility of 

coverage. The correct legal standard is discussed below.  

A. The Duty to Defend 

 The leading case on the duty to defend is the Indiana Supreme Court’s decision in 

Seymour, 665 N.E.2d at 892. In Seymour, the insurer refused to defend, citing evidence that the 

incident (the release of a pollutant) may not have been “accidental” and that it might be barred 

by the terms of a pollution exclusion. Id.; Seymour Mfg. Co. v. Commercial Union Ins. Co., 648 

N.E.2d 1214, 1219 (Ind. Ct. App. 1995). The Indiana Supreme Court reiterated the well-

established principle that “the duty to defend is broader than an insurance company’s coverage 

liability or its duty to indemnify” and entered summary judgment for the policyholder on the 

duty to defend. Seymour, 665 N.E.2d at 892.  

 LIU does not even try to distinguish Seymour or show that it is inapplicable. The case 

never appears a single time in its objection, even though the Bankruptcy Court recognized it as 

controlling and cited it no less than five times. [Dkt. 260, at 11–13, 24.] The Seventh Circuit and 

federal District Courts in Indiana regularly cite Seymour for the proposition that “the insurer’s 

duty is expansive, since the duty to defend is considerably broader than the duty to indemnify.” 

E.g., Fed. Ins. Co. v. Stroh Brewing Co., 127 F.3d 563, 566 (7th Cir. 1997) (Indiana law); Nat’l 

Union Fire Ins. Co. v. Mead Johnson & Co., 913 F. Supp. 2d 682, 685 (S.D. Ind. 2012) (Indiana 
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law) (Young, J.) (“Under Indiana law, an insurer’s duty to defend is much broader than the duty 

to indemnify”) (emphasis added) (citing Seymour); Property-Owners Ins. Co. v. Virk Boyz 

Liquor Stores, LLC, 219 F. Supp. 3d 868, 873 (N.D. Ind. 2016) (Indiana law).  

 Indiana federal courts have also emphasized that, once the duty to defend attaches, it 

continues until the insurer proves conclusively that there is no potential for coverage on any 

claim. E.g., Virk Boyz Liquor Stores, 219 F. Supp. 3d at 873 (“Only if there is no possible factual 

or legal basis on which the insurer might be obligated to indemnify will the insurer be excused 

from defending its insured.”); State Farm Mut. Auto. Ins. Co. v. Sanders, 2017 U.S. Dist. LEXIS 

173675, *6 (N.D. Ind. 2017) (Indiana law); Travelers Cas. & Sur. Co. v. Elkins Constrs., Inc., 

2000 U.S. Dist. LEXIS 7746, *18–20 & n.12 (S.D. Ind. 2000) (Indiana law) (Tinder, J.) 

(ordering insurer to defend where the complaint was ambiguous about whether the claim would 

ultimately be covered, citing Seymour, even though the insurer might ultimately be able to 

submit evidence negating the duty). These pronouncements are rooted, again, in the Indiana case 

law. Liberty Mut. Ins. Co. v. OSI Indus., Inc., 831 N.E.2d 192, 200 (Ind. Ct. App. 2005) (citing 

Seymour and Transamerica Ins. Servs. v. Kopko, 570 N.E.2d 1283, 1285 (Ind. 1991)).  

 The fact that Liberty sold USAG a D&O policy, and not a Commercial General Liability 

(“CGL”) policy, makes no difference. Courts impose a potential-coverage standard on both 

policy types. E.g., Maui Land & Pineapple Co. v. Liberty Ins. Underwriters, Inc., 2018 U.S. 

Dist. LEXIS 56949, *18–22 (D. Haw. 2018) (Hawai’i law) (construing a LIU “Executive 

Advantage” D&O policy); Langdale Co. v. Nat’l Union Fire Ins. Co., 110 F. Supp. 3d 1285, 

1301–02 (N.D. Ga. 2014) (Georgia law). 
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B. Special rules for interpreting insurance policies  

 LIU objects to the Bankruptcy Court’s recognition that Indiana applies “special rules of 

construction” to insurance policies. [Dkt. 270, at 12.] This objection ignores, again, controlling 

decisions from the Indiana Supreme Court. It also ignores that virtually every state, though in 

various ways, applies special rules while interpreting insurance policies. 

 “The first principle of insurance law is captured by the maxim contra proferentem, which 

directs that ambiguities in a [policy] be interpreted ‘against the drafter,’ who is almost always the 

insurer.” Kenneth S. Abraham, A Theory of Insurance Policy Interpretation, 95 MICH. L. REV. 

531, 531 (1996). This is the “first principle” of Indiana insurance law, as it has been for over a 

century. Glens Falls Ins. Co. v. Michael, 74 N.E. 964, 965 (Ind. 1905) (“[I]f policies of insurance 

. . . are so framed as to be fairly open to construction, that view should be adopted, if possible, 

which will sustain rather than forfeit the contract.”) (quoting the U.S. Supreme Court); Masonic 

Acc. Ins. Co. v. Jackson, 164 N.E. 628, 631–32 (Ind. 1929) (“An insurance policy should be so 

construed as to effectuate indemnification . . . rather than to defeat it.”). This honors the core 

purpose of insurance, which is to indemnify against loss. Eli Lilly & Co. v. Home Ins. Co., 482 

N.E.2d 467, 470–71 (Ind. 1985). The Supreme Court has gone so far as to say that “[i]t is the 

duty of the court” to construe any ambiguities against the insurer. Masonic, 164 N.E. at 631–32.  

 The reason for this strict construction is simple: “[T]he insurer drafts the policy and foists 

its terms upon the customer. The insurance companies write the policies; we buy their forms or 

we do not buy insurance.” Am. States Ins. Co. v. Kiger, 662 N.E.2d 945, 947 (Ind. 1996) 

(quotations omitted); Visteon Corp. v. Nat’l Union Fire Ins. Co., 2013 U.S. Dist. LEXIS 111109 

at *16–17 (S.D. Ind. 2013) (Young, J.) (quoting the last sentence of this statement and noting 

that insurance-policy terms are not negotiated by means of a “back-and-forth discussion”). This 
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“first principle” has led to the “special rules of construction” that LIU would prefer that the 

Court ignore. They are plainly reported in the decisions of the Indiana Supreme Court:  

• Whenever possible, insurance policies are to be construed in favor of coverage. 
Masonic, 164 N.E. at 631–32.  
 

• “It is well settled that where there is ambiguity, insurance policies are to be 
construed strictly against the insurer and the policy language is to be viewed from 
the standpoint of the insured.” Allstate Ins. Co. v. Dana Corp., 759 N.E.2d 1049, 
1056 (Ind. 2001) (quotations omitted).  
 

• “Insurers are free to limit the coverage of their policies, but such limitations must 
be clearly expressed to be enforceable.” State Auto. Mut. Ins. Co. v. Flexdar, Inc., 
964 N.E.2d 845, 848 (Ind. 2012).  
 

• The strict construction against the insurer is “especially true where the language 
in question purports to exclude coverage.” Flexdar, 964 N.E.2d at 848.  
 

• In evaluating ambiguity, it is appropriate to “conside[r] the insurance industry’s 
own interpretation of the [policy] language,” and terms are per se ambiguous 
when the industry cannot agree on what the language means. Kiger, 662 N.E.2d at 
947–48.  
 

• An insurer is categorically prohibited from offering extrinsic evidence to explain 
the meaning of policy terms, and by doing so, virtually concedes that the disputed 
term is ambiguous. Eli Lilly & Co., 482 N.E.2d at 470.  

These decisions established general rules for interpreting insurance policies. The fact that they 

happened to be pollution cases, or involve CGL policies does not, as LIU suggests, change their 

precedential value. [Dkt. 270, at 12 & n.48.] No Indiana case supports such a claim. Federal 

courts in Indiana routinely adhere to these special rules when deciding insurance-coverage cases. 

See, e.g., Virk Boyz Liquor Stores, 219 F. Supp. 3d at 872–73 (noting that insurance policies are 

governed by special rules, that all limitations must be “plainly expressed” or “clearly and 

unmistakably” stated, that all ambiguities are construed against the insurer, and that exclusions 

and limitations on coverage are subject to especially strict scrutiny); Carter v. State Farm Fire & 

Cas. Co., 2019 U.S. Dist. LEXIS 175696, *7 (S.D. Ind. 2019) (Indiana law) (holding that the 
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insurer can only win a policy-interpretation dispute if it proffers the “only reasonable 

interpretation” of the policy).  

 Following the guidance of the Supreme Court, the Indiana Court of Appeals has observed 

that judicial disagreement about policy terms is powerful evidence of ambiguity. Hartford Acc. 

& Indem. Co. v. Dana Corp., 690 N.E.2d 285, 295 (Ind. Ct. App. 1997); Travelers Indem. Co. v. 

Summit Corp. of Am., 715 N.E.2d 926, 938 (Ind. Ct. App. 1999); Huntington Mut. Ins. Co. v. 

Walker, 392 N.E.2d 1182, 1185 (Ind. Ct. App. 1979) (“Evidence of the reasonableness of these 

opposite viewpoints is shown by the ample authority from other jurisdictions cited by both 

parties here.”). The potency of this evidence comes from the fact that courts, unlike parties, have 

no incentive to take different interpretive positions.  

“[A] federal court interpreting Indiana law is . . . bound by the doctrine set forth by the 

Indiana Supreme Court.” Elkins Constrs., 2000 U.S. Dist. LEXIS 7746, *12; Lexington Ins. Co. 

v. Rugg & Knopp, Inc., 165 F.3d 1087, 1090 (7th Cir. 1999). This extended discussion of Indiana 

law is essential because LIU ignores at least two controlling Indiana Supreme Court cases 

(Seymour and Eli Lilly), attempts to rewrite a third (Frankenmuth Mut. Ins. Co. v. Williams), and 

generally declines to reason from Indiana’s well-established insurance-law principles. The 

Constitution requires the Court to stay faithful to Indiana law. 

V. ARGUMENT  

 LIU’s forty-page brief provides almost nothing in the way of new argument. For the most 

part, it regurgitates the legal claims that the Bankruptcy Court thoroughly considered and 

rejected. They have no more merit now than they did then. This Court can, and should, adopt the 

Bankruptcy Court’s order as its own.   
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A. Preliminary Issues  

 In the briefing before the Bankruptcy Court, LIU chose not to address many of USAG’s 

arguments. [Dkt. 146, at 6.] In its objection, LIU does the same thing with much of Judge 

Moberly’s reasoning in the proposed order, particularly on the duty to defend. Most importantly, 

LIU ignores the Seymour standard recognized by the Bankruptcy Court and does not even 

attempt to explain why or how LIU claims overcome Seymour. That is reason enough to overrule 

LIU’s objection. 28 U.S.C. §157(c)(1) (providing for de novo review of “those matters to which 

any party has timely and specifically objected”) (emphasis added).  

This Court is under no obligation to figure out, on its own and without assistance, how 

LIU satisfies the controlling standard. Thomas v. Arn, 474 U.S. 140, 152 (1985) (holding that 

under a similar provision applicable to magistrate judges, a lower court properly found an issue 

procedurally defaulted for failure to argue it in an objection); Diadenko v. Folino, 741 F.3d 751, 

757 (7th Cir. 2013) (“[A] district court is not required . . . to scour a party’s various submissions 

to piece together appropriate arguments. A court need not make the lawyer’s case.”). 

Moreover, LIU submits new evidence to this Court it never provided to the Bankruptcy 

Court. [Dkt. 271, 272, 272-1, 272-2, 272-3, 272-4, 272-5.] A party’s failure to present evidence 

or argument to the Bankruptcy Court forfeits the right to have it heard by the District Court. In re 

Kroner, 953 F.2d 317, 319 (7th Cir. 1992) (“The trustee further asserts that the district judge was 

mistaken in his view of waiver, as ‘a District Court may consider any issue presented by the 

record even if the issue was not presented to the bankruptcy court. That is not the law of the 

Seventh Circuit.”) (citations and quotations omitted); Freeland v. Enodis Corp., 2006 U.S. Dist. 
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LEXIS 79620, *21 (N.D. Ind. 2006) (holding claims waived when they were first raised to the 

District Court and not preserved below).1 The Court ought to disregard these filings.  

B. LIU’s clamoring for discovery is immaterial to the proposed order before the Court 
and is procedurally defaulted in any event.  

 The duty to defend attaches as a matter of law when the insurer receives notice of a claim 

that is potentially covered. Seymour, 665 N.E.2d at 892; Stroh Brewing Co., 127 F.3d at 566; 

Virk Boyz Liquor Stores, 219 F. Supp. 3d at 873. That requirement is met here—during LIU’s 

policy period, USAG received a demand letter regarding Nassar and properly noticed it to LIU. 

[Dkt. 27-1, ¶4.] LIU does not dispute the existence or character of this letter. Instead, LIU 

complains that it needs discovery to identify whether a claim was “first made” during its policy 

period, whether “Prior Litigation” or “Prior Notice” exclusions apply. [Dkt. 270, at 7–11.] 

Importantly, LIU does not claim that any of these provisions actually do apply—it only claims 

that they might apply in the future if LIU finds heretofore undiscovered evidence in discovery.  

 LIU’s complaints lack merit. This is the exact same fact pattern the Indiana Supreme 

Court rejected in Seymour. The insurer in that case cited actual evidence that suggested the claim 

was not covered because a coverage defense might apply. 665 N.E.2d at 892; Seymour Mfg. Co., 

648 N.E.2d at 1219 (Court of Appeals opinion). But because the insurer could not prove 

conclusively that the loss was not an “occurrence” (because it was not an “accident”) or fell 

within the pollution exclusion, the Supreme Court ordered the insurer to defend. 665 N.E.2d at 

892; see also Virk Boyz Liquor Stores, 219 F. Supp. 3d at 873.  

                                                 
1 The nature of these new evidentiary submissions LIU seeks to use was not disclosed to USAG 
when LIU sought its consent to the Joint Designation of the Record. [Dkt. 273.] USAG therefore 
withdraws its consent to that item in the Joint Designation. USAG also objects to Dkt. 272 and 
its exhibits as inadmissible under controlling Indiana law, as discussed below in Section H. Eli 
Lilly & Co., 482 N.E.2d at 470. 
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 This Court reached a similar conclusion in the Elkins Constrs. case. There, the identity of 

a subcontractor was key to whether the policy applied. 2000 U.S. Dist. LEXIS 7746, at *18–20. 

However, the complaint did not specify which subcontractor was at issue and encompassed all 

the subcontractors on the project. Id. Because Indiana law required the insurer “to defend its 

insured against suits alleging facts that might fall within the coverage,” Judge Tinder ordered the 

insurer to defend. Id. Although the Court recognized that other evidence might help adjudicate 

whether a defense applied, it held that Indiana law forbade the insurer from avoiding its duty to 

defend before such a policy defense was established. See id.  

 The May 25, 2016 demand letter is the first Nassar “Claim,” as LIU’s policy defines that 

term.2 There is no earlier written demand or lawsuit, nor was notice given under any older 

policy. As a result, neither the Prior Litigation Exclusion nor the Prior Notice exclusion applies. 

The fact that LIU thinks it might be able to prove those facts in the future is immaterial to 

whether it has a duty to defend USAG right now. Virk Boyz Liquor Stores, 219 F. Supp. 3d at 

873. LIU will have the opportunity to take discovery on these issues in due course, even though 

it will not find the facts it is looking for. But regardless, this hypothetical possibility has no 

bearing on LIU’s present duty to defend, which is indisputable. As a result, they present no basis 

to deny USAG’s motion for partial summary judgment.  

                                                 
2 LIU’s references to suggestions of earlier “complaints,” “concerns,” or a “misconduct file” in 
the athlete lawsuits and the Ropes & Gray report are unpersuasive. Such matters do not satisfy 
LIU’s definition of a “claim.” As to third-party claimants, the policy is not triggered unless there 
is a “written demand for monetary or non-monetary relief,” or unless a lawsuit or proceeding is 
actually “commence[d] . . . against an insured.” [Dkt. 2-14, §1, at 132 (emphasis added).] A mere 
assertion that a parent “complained” to someone does not necessarily mean that there was a 
“complaint” in the legal sense of the word. Neither does it indicate that there was an actual 
“written demand” or show that there was a prior lawsuit or claim filed against USAG.  
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 Moreover, LIU is a day late and a dollar short on its request for discovery. Only now, 

after losing before the Bankruptcy Court, has LIU even sought to comply with the Federal Rules 

of Civil Procedure. Kroner, 953 F.2d at 319; Freeland, 2006 U.S. Dist. LEXIS 79620, at *21 

(holding that a party may not raise issues or argument to the District Court that it did not present 

to the Bankruptcy Court). In the Bankruptcy Court, LIU never filed an affidavit required by Rule 

56(d) explaining why it needed discovery. LIU’s failure to do this “alone justifies affirmance” of 

the Bankruptcy Court on this issue. Id.; Woods v. City of Chicago, 234 F.3d 979, 990 (7th Cir. 

2000). As this Court recently recognized in its order denying the motion to withdraw the 

reference, [Dist. Ct. Dkt. 119,] the most efficient way to handle this case is to let the Bankruptcy 

Court manage the details unless a trial is necessary. LIU’s failure to timely comply with Rule 

56(d) is incompatible with that approach, and excusing that failure will encourage similar 

dilatory behavior by the other insurers.  

C. The Bankruptcy Court correctly found that the Congressional and USOPC 
Investigations are “Claims” under the policy. 

 Under the policy, a “Claim” includes ordinary civil lawsuits and criminal prosecutions, 

but it also encompasses anything that could reasonably be understood as a “formal investigation” 

or a “formal proceeding.” [Dkt. 2-14, §23.3(b)–(c), at 137, 147.] No one disputes that the 

Congressional and USOPC matters are “investigations.” LIU has, however, persisted in claiming 

that neither investigation is “formal” because (it asserts) they lack subpoenas or overt coercion. 

This argument falls apart for three reasons.  

 First, as the Bankruptcy Court observed, the word “formal” is not synonymous with 

“coercive.” [Dkt. 260, at 21–22.] LIU did not define the word “formal.” It can simply mean “an 

orderly or official inquiry conducted according to established forms, customs or rules.” [Id. 

(citing Merriam–Webster).] The Congressional investigation here fits that definition perfectly: it 
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involved “sworn testimony, document production, virtually unfettered cross-examination, and 

plenty of lawyers.” [Id.] The USOPC investigation was commenced by a board resolution, was 

transmitted to USAG on USOPC letterhead, invokes USOPC’s legal authority to supervise 

National Governing Bodies (“NGBs”), involved the retention of a top-tier law firm, and resulted 

in a formal report spanning nearly 250 pages. [See Dkt. 27-1, at 161–412 (report); Dkt. 133-4, at 

2–5.] Judge Moberly acted well within the law and good judgment when she characterized this as 

a “formal investigation.” [Dkt. 260, at 8.]  

 Second, it defies reason and reality to claim that USAG “chose” to cooperate with the 

Congress because the Committees never issued subpoenas. A private citizen (or even a private 

corporation) may decline an information request and insist that “Congress is not vested with a 

general power to inquire into private affairs.” [Dkt. 270, at 33 (quotations omitted).] But 

USAG’s entire existence is based on its commitment and ability to represent the United States. It 

holds this status not by right, but by privilege. It had no legal basis to resist Congress’s requests 

for documents and testimony. USAG could not decline Congress’s “invitation” and expect to 

keep its role any more than a federal nominee can refuse to attend his Senate hearing and expect 

to be confirmed. Even if coercion is required by the policy—and it is not, because LIU did not 

include such an express requirement—the “invitation” here was coercive enough.  

 LIU scoffs at the idea that Indiana law does not require a policyholder to “pick a fight” 

with the government in order to preserve its insurance coverage. But the Indiana courts use 

precisely this logic to interpret the undefined “suit” terms in an insurance policy—it is virtually 

certain they would use it to assess the ambiguity in the undefined term “formal.” Dana, 690 

N.E.2d at 295–97 (finding that the term “suit” was ambiguous and included non-coercive 

administrative notices, in part, because “[t]o decide otherwise would encourage insureds not to 
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cooperate with governmental agencies”); Summit, 715 N.E.2d at 934; 1100 West, LLC v. Red 

Spot Paint & Varnish Co., 2008 U.S. Dist. LEXIS 16811, *29–32 (S.D. Ind. 2008) (Indiana law). 

The Bankruptcy Court properly recognized that the word “formal” does not “clearly and 

unmistakably” require the policyholder to ignore or fight lawful government investigations in 

order to preserve its coverage. Asbury v. Ind. Union Mut. Ins. Co., 441 N.E.2d 232, 236 (Ind. Ct. 

App. 1981).  

 The idea that the USOPC investigation was not “coercive” is extremely unrealistic. As 

USAG demonstrated in its briefing before the Bankruptcy Court, “the USO[P]C required USAG 

to comply with the investigation or lose its status as an NGB.” [Dkt. 260, at 21; Dkt. 133-4, at 4 

(“If USAG cannot or does not [comply with the letter], USOC will have no choice but to pursue 

termination of USAG’s NGB status.”).] Losing that status would be far worse than the 

consequences that may follow noncompliance with a subpoena. LIU fails to explain how this 

was not coercive. Therefore, the USOPC investigation automatically qualifies as “coercive” 

under the logic LIU applies to Congress.  

 Finally, LIU relies on distinguishable cases and speculates about additional coverage 

USAG ostensibly could have purchased. Both arguments fail. As the Bankruptcy Court 

recognized, both Office Depot and MusclePharm involved policies that were far more specific 

than LIU’s—those policies narrowed the “claim” definition to cover investigations only if the 

policyholder received a specific kind of written notice from the SEC. [Dkt. 260, at 20–21 

(discussing Office Depot v. Nat’l Union Fire Ins. Co., 734 F. Supp. 2d 1304, 1320–21 (S.D. Fla. 

2010) (Florida law); MusclePharm Corp. v. Liberty Ins. Underwriters, 712 F. App’x 745, 753 

(10th Cir. 2017) (Colorado law).] The Hoyt policy did not cover “investigations” at all, rendering 

it completely inapplicable here. [Id. at 19–20 (discussing Hoyt v. St. Paul Fire & Marine Ins. 
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Co., 607 F.2d 864, 866 (9th Cir. 1979) (Arizona law).] And the Ascend One case also involved 

very specific, narrowing language: it defined a claim as “[a] civil, administrative or regulatory 

investigation against any Insured commenced by the filing of a notice of charges, investigative 

order or similar document.” [Id. at 20 (quoting ACE Am. Ins. Co. v. Ascend One Corp., 570 F. 

Supp. 2d 789, 793 (D. Md. 2008) (Maryland law) (emphasis added).]  

 The only limitation on “investigations” in the LIU policy is the word “formal.” As 

explained above, that term is ambiguous, pliable, and does not clearly indicate that coercion is 

required. The fact that USAG could have purchased other policies that contain more well-defined 

“cooperation coverage” has no bearing on what this policy means.3 LIU cannot avoid the 

consequences of the ambiguous language it wrote by showing that other policies are drafted 

better. Doing so essentially concedes the point.  

D. The Bankruptcy Court properly disregarded LIU’s “Wrongful Act” argument as 
patently incorrect.  

The Bankruptcy Court did not directly address LIU’s self-refuting claim that an 

“investigation” must actually first accuse USAG of a “Wrongful Act,” rather than investigating 

whether it committed a “Wrongful Act.” Conduent State Healthcare, LLC v. AIG Spec. Ins. Co., 

2019 Del. Super. LEXIS 298, *13 (Del. Super. May 23, 2019) (summarily rejecting an identical 

hair-splitting argument as presenting a “distinction without a difference.”). Similarly, LIU’s 

                                                 
3 Indeed, the insurance industry made this exact argument about pollution coverage in the Kiger 
case. [Ex. A, at 2, 8, 11; Ex. B, at 14.] The Indiana Supreme Court rejected that argument. Kiger, 
662 N.E.2d 945 (Ind. 1996), reh’g denied. That means this Court must reject it as well. Rugg & 
Knopp, Inc., 165 F.3d at 1090. 
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claim that the Van Horn indictment does not accuse her of a “Wrongful Act” is so transparently 

wrong that it requires little discussion.4  

The Insuring Agreement does not require that a “Claim” actually allege a Wrongful Act. 

In the context of LIU’s investigation coverage, it only requires a “[formal investigation] . . . for a 

Wrongful Act.” [Dkt. 2-14, at 132 (emphasis added).] An official subpoena, or a letter notifying 

the policyholder it is being investigated, is an “investigation for a Wrongful Act,” even if there is 

no explicit allegation of wrongdoing. BioChemics, Inc. v. AXIS Reins. Co., 924 F.3d 633, 643 

(1st Cir. 2019) (“Nor is the word ‘allege[]’ in and of itself so clearly restrictive that—simply by 

virtue of that word—the policy must be construed to ensure that does not . . . trigger the duty to 

defend against [the] SEC order of the sort that is at issue here,” which only stated it was opening 

an investigation into “possible violations” of securities law”). Indeed, the BioChemics order was 

accompanied by a letter that explicitly disclaimed any allegation of wrongdoing, and yet the First 

Circuit still held that it satisfied the “Wrongful Act” requirement. Id.; see also Conduent, 2019 

Del. Super. LEXIS 298, *13 (finding that a CID from a state Attorney General satisfied the 

“Wrongful Act” component of policy language substantially identical to LIU’s because “the 

Court is not persuaded that investigating an alleged unlawful act by the insured is different than 

actually alleging an unlawful act.”).  

                                                 
4 LIU claims this indictment (accusing Van Horn of sexual abuse) does not allege a “Wrongful 
Act” because molesting children is never within someone’s “capacity” as an employee. [Dkt. 
260, at 30–31.] This is nonsense. Whether an act is “Wrongful” is not circumscribed by their job 
duties. Moreover, courts have been clear that this “capacity” language refers to whether the 
employee was “on duty” with the policyholder when the act occurred, not whether it was “part of 
their job” to commit a crime or tort. Fed. Ins. Co. v. Sandusky, 2013 U.S. Dist. LEXIS 29740, 
*10, 15–16 (M.D. Pa. 2013) (holding that Sandusky was not covered under a nonprofit’s 
insurance policy for abuse he committed while working for Penn State); Pa. State Univ. v. Pa. 
Mfgs. Ass’n Ins. Co., No. 03195, 2016 Phila. Ct. Com. Pleas LEXIS 158, *12–13 (May 4, 2016) 
(holding that abuse was “within the scope of” Sandusky’s employment with Penn State even 
though “Sandusky’s acts of abuse were obviously not part of his job.”).  
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More importantly, the “Wrongful Act” requirement only appears in LIU’s promise to 

indemnify USAG. It does not appear anywhere in LIU’s separate, and broader, promise to 

defend USAG from “any Claim.” [Dkt. 2-14, at 132]; Stroh Brewing Co., 127 F.3d at 566; Mead 

Johnson & Co., 913 F. Supp. 2d at 685 (“Under Indiana law, an insurer’s duty to defend is much 

broader than the duty to indemnify”) (emphasis added); Virk Boyz Liquor Stores, 219 F. Supp. 3d 

at 873. A side-by-side comparison of the Insuring Agreement and the Defense provision of 

LIU’s policy illuminates the difference:  

1. Insuring Agreement: The insurer 
shall pay on behalf of the Insureds 
all Loss which they shall become 
legally obligated to pay as a result of 
a Claim first made during the Policy 
Period . . . against the Insureds for 
a Wrongful Act . . . .  

 2. Defense Costs and Settlements: 
2.1. It shall be the right and duty of 
the Insurer to defend any Claim. The 
insurer may investigate, as it deems 
appropriate, any Claim, 
circumstance, or Wrongful Act 
involving the Insureds. 

[Dkt. 2-14, at 132.] LIU claims that the defense language is “bounded by” the indemnity 

language. [Dkt. 270, at 27.] In doing so, it attempts to rewrite its agreement to defend, which 

contains a separate promise to defend “any Claim,” without regard to whether the claim 

affirmatively alleges a “Wrongful Act.”  

 The separate nature of the promises is apparent from their wording, definitions, and 

placement. The indemnity agreement promises to pay “on behalf of the Insureds all Loss which 

they shall become legally obligated to pay as a result of a Claim first made during the Policy 

Period . . . .” [Dkt. 2-14, at 132.] The term “Loss,” however, does not include defense costs. 

[Dkt. 2-14, §23.14, at 142.] LIU’s obligation to pay defense costs comes from its separate 

promise to defend USAG, not from its promise to pay “Loss” arising from a “Wrongful Act.” 

[Dkt. 2-14, §2, at 132.] That promise to defend contains no language limiting LIU’s duty to 

defend to Claims explicitly alleging “Wrongful Acts.”  
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 LIU complains that USAG’s position is incorrect because it would require LIU to defend 

claims that were not first made during the policy period. [Dkt. 270, at 27.] This is not true. First, 

USAG is not seeking coverage for such claims. Second, setting aside the fact that the 

declarations page of the policy clearly informs the policyholder that the policy only applies to 

claims “FIRST MADE AGAINST THE INSURED DURING THE POLICY PERIOD,” [Dkt. 2-

14, at 130], the policy also contains a “Claim Exclusio[n]” for claims made outside the policy 

period. [Dkt. 2-14, §4.5, at 133.] Thus, even if the duty to defend technically required LIU to 

defend those claims, it would never have to do so, as the prior-claims exclusion would negate 

any possibility of coverage. See Virk Boyz Liquor Stores, 219 F. Supp. 3d at 873.  

And that is the point. The potential for coverage is the only thing at issue here. See id. At 

the time they were initiated, the Indiana Attorney General’s investigation and the USOPC’s 

investigation presented the distinct possibility that an explicit allegation of wrongdoing would be 

forthcoming. Since then, the USOPC has filed such accusations against USAG by commencing a 

decertification proceeding. [Dkt. 27-1, at 75–78.] The Attorney General’s investigation is 

ongoing. But since both investigations created a potential for Wrongful Acts to be explicitly 

alleged in the future, LIU was required to defend them.  

LIU relies exclusively on the MusclePharm case to authorize its rewriting of the policy. 

[Dkt. 270, at 28]; 712 F. App’x at 750–55. Even if MusclePharm was not distinguishable from 

this case by its requirement that the policyholder receive a very specific form of securities-law 

notice (a “Wells Notice”) before an “investigation” became a “claim,” it is the minority view 

even in that different world. Both Conduent and BioChemics considered and rejected 

MusclePharm as either misguided or as presenting only one plausible reading of similar policy 

language. BioChemics, 924 F.3d at 643 (citing MusclePharm and then noting that “other courts 
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have held just the opposite”); Conduent, 2019 Del. Super. LEXIS 298, *4–6, 11–13 (discussing 

MusclePharm and then finding the contrary cases “more persuasive”). As the BioChemics panel 

observed, the balance of authority tips decidedly against the interpretation LIU advocates here. 

924 F.3d at 643 (citing one other case following MusclePharm and four cases, not including 

BioChemics and Conduent, going in the opposite direction).  

In Indiana, divergent judicial findings are powerful evidence of ambiguity. Dana, 690 

N.E.2d at 295–96; Summit, 715 N.E.2d at 937–38; Walker, 392 N.E.2d at 1185 (“Evidence of the 

reasonableness of these opposite viewpoints is shown by the ample authority from other 

jurisdictions cited by both parties here.”). Indeed, the fact that two separate (unanimous) panels 

of the U.S. Court of Appeals interpreted similar language differently undercuts any claim that it 

has only one meaning. Compare MusclePharm, 712 F. App’x at 750–55 (finding that express 

allegations are required); BioChemics, 924 F.3d at 643 (finding that express allegations are not 

required).  

E. LIU fails to refute the Bankruptcy Court’s finding that the carve-out in the Bodily 
Injury Exclusion applies to the athlete lawsuits and that a criminal prosecution is 
not a claim “for” bodily injury.  

LIU complains that a bodily injury exclusion bars coverage for the Athlete lawsuits and 

the Van Horn prosecution because they involve bodily injury. LIU is wrong. 

The athlete lawsuits are clearly covered because LIU’s bodily injury exclusion contains a 

carve-out for emotional and mental injury. [Dkt. 2-14, §§4.1, 23.21, at 132, 148 (restoring 

coverage for claims of “emotional distress” or “mental anguish . . . brought by or on behalf of 

any Third Party.”).] In the Bankruptcy Court, LIU never challenged the fact that all the athlete 

lawsuits allege mental and emotional injury, and it does not do so here. [Dkt. 260, at 23–24.] 

And it never even attempts to refute the ironclad principle of Indiana law that if one portion of a 

claim is covered, the insurer must defend the entire claim. Stroh Brewing Co., 127 F.3d at 566; 
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OSI Indus., 831 N.E.2d at 200. Thus, even if some damages were excluded by LIU’s policy, it 

must defend the entire claim. See id.  

As to the Van Horn prosecution, the Bankruptcy Court properly observed that LIU’s 

exclusion applies only to claims “for” bodily injury, not claims “arising from or related to” 

bodily injury. [Dkt. 260, at 23.] These are materially different terms. 4 NEW APPLEMAN ON 

INSURANCE LAW §26.07[3][c]. As the Bankruptcy Court held, “[a] criminal charge, even one 

alleging bodily injury, is a claim ‘for’ an offense against the State, not a claim ‘for’ bodily 

injury.” [Dkt. 260, at 24.] Texas law, where the indictment was filed, is in accord with this 

position, and LIU identifies no Texas authority to the contrary. See In re Barr, 13 S.W.3d 525, 

533 (Tex. 1998); State v. Almendarez, 301 S.W.3d 886, 893 (Tex. Ct. App. 2009); see also 

McCue v. State, 65 S.W.2d 314, (Tex. Ct. Crim. App. 1933) (rejecting defendant’s argument that 

the owner’s illegal possession of property defeated an embezzlement charge because “The crime 

is against the state, not the owner of the property”). LIU falls back on a one-sentence policy 

argument, which is utterly insufficient in an insurance-coverage case. If LIU did not want to 

defend criminal cases that otherwise fell within the insuring agreement and defense terms of its 

policy, it should have said so. It didn’t.  

F. The Bankruptcy Court properly found that there is at least a dispute of fact on the 
interrelatedness of the Van Horn prosecution. 

LIU next takes issue with the Bankruptcy Court’s finding that there is a dispute of fact 

over whether the Van Horn prosecution is “related” to the Nassar abuse. [Dkt. 270, at 33–35.] In 

the Bankruptcy Court’s words, “[i]t is not clear from the record whether Van Horn was merely in 

the same room as Nassar when he abused an athlete or whether she herself perpetrated the 

abuse.” [Dkt. 260, at 29.] This was based mainly on the fact that the one-page indictment 
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provides very little information about the facts supporting the Grand Jury’s allegations against 

Ms. Van Horn. [Dkt. 27-1, at 156.]  

LIU should be grateful that it even won this much of the issue. Where the pleadings are 

ambiguous, Indiana law requires the insurer to defend. See Elkins Constrs., 2000 U.S. Dist. 

LEXIS 7746, *18–20 & n.12 (ordering an insurer to defend when the pleadings were not clear 

whether the claim would be covered or not). Here, the record’s lack of clarity should have 

prompted Judge Moberly to order LIU to defend. USAG did not object to this part of the order 

because it can easily prove relatedness at a future time, and because it is in the Debtor’s best 

interest that this minor dispute not hold up the rest of the bankruptcy case.  

But there is a mountain of evidence that this indictment is related to Nassar’s abuse of a 

gymnast. Ms. Van Horn was closely associated with Nassar. [Dkt. 27-1, at 201, 221–23, 336.] 

Ropes & Gray, which was hired to perform the USOPC investigation, concluded that the charges 

against Ms. Van Horn “ste[m] from Nassar’s abuse of gymnasts.” [Id. at 221 (emphasis added).] 

Other witnesses allege that they simply observed Ms. Van Horn as “present” while Nassar 

treated athletes. [Id. at 222–23.] The indictment charging Van Horn was in the same series of 

papers charging Nassar—they came from the same Court, were filed on the same day, were 

presented by the same Grand Jury, and signed by the same Foreman. [Dkt. 27-1, at 144–56.]  

Crucially, one of the many Nassar indictments allege that he “intentionally or knowingly 

cause[d] the penetration of the female sexual organ of Ruth.” [Id. at 154.] Ms. Van Horn’s 

indictment, however, alleges that she, “acting as a party with one or more individuals, 

intentionally or knowingly cause[d] the penetration of the female sexual organ of Ruth.” [Id. at 

156 (emphasis added).] Given that the Grand Jury used other pseudonyms (Cora, Samantha, 

Hannah, etc.) for the other Nassar indictments, given that both “Ruth” indictments share the 
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same date of abuse, and given that the Van Horn indictment uses “accomplice” language, it is at 

least plausible that Van Horn is charged with allowing the abuse to occur, rather than committing 

it herself. [Id.] This is enough evidence to generate a genuine dispute of material fact.  

G. The Bankruptcy Court properly found that the Intentional Acts Exclusion is 
ambiguous and does not apply.  

LIU continues to mangle Indiana coverage law in its argument on the Intentional-Acts 

Exclusion. The exclusion only bars coverage to the person who actually committed an intentional 

act, and then only if the intentional conduct has been actually adjudicated. It does not “clearly 

and unmistakably” apply to other policyholders who have not committed any intentional 

misconduct or have not satisfied the terms of the exclusion.  

1. The Holiday Hospitality case dealt with very specific exclusionary language that 
LIU chose not to include in its policy. 

LIU pronounces that Holiday Hospitality Franchising, Inc. v. AMCO Ins. Co., 983 

N.E.2d 574 (Ind. 2013) is controlling and disposes of the issue. LIU is wrong.  

 The Holiday Hospitality exclusion explicitly addressed supervisory liability in sexual-

abuse cases. 983 N.E.2d at 581. Organizations are often sued for their alleged negligence in 

supervising, disciplining, or (not) terminating a sexual abuser for whom the organization is 

legally responsible. The abuse itself is typically not insurable, but the associated negligence is. 

See Lee v. Interstate Fire & Cas. Co., 86 F.3d 101, 103–04 (7th Cir. 1996) (discussing the 

interplay between the abuse and an organization’s alleged negligence). The Holiday Hospitality 

insurer sold a policy with an exclusion that applied to “the negligent hiring or retention of ‘of a 

person for whom any insured is or ever was legally responsible’ and who commits abuse or 
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molest[ation].” 983 N.E.2d at 581 (quoting from the policy, emphasis added).5 In conjunction 

with these explicit terms, the word “any” “puts the purchaser of the policy on notice that there 

[i]s no coverage for negligence for any insured related to abuse by anyone.” [Dkt. 260, at 16.]  

But as the Bankruptcy Court found, LIU’s Intentional-Acts Exclusion lacks this crucial 

language. Nowhere does it refer to supervisory negligence, or to negligence at all. It refers, 

exclusively, to the intentional conduct of the person who commits the bad act. [Dkt. 2-14, §4.9, 

at 133 (only excluding claims “based upon, arising from, or in any way related to . . . (b) any 

deliberately dishonest, malicious or fraudulent act or omission or any willful violation of law by 

any insured.”).] This comes nowhere close to informing the policyholder that the negligent 

supervision of such an offender is also excluded.  

                                                 
5 The Court did not quote the full text of the exclusion in its opinion, but the Court of Appeals 
did. Holiday Hospitality Franchising, Inc. v. AMCO Ins. Co., 955 N.E.2d 827, 829 (Ind. Ct. App. 
2011). The full exclusion bars coverage for:  
 
“Bodily injury” or “property damage” arising out of:  
 

1) The actual or threatened abuse or molestation by anyone of any person while in 
the care, custody, or control of any insured, or  

 
 2) The negligent:  
 
  a) Employment; 
  b) Investigation; 
  c) Supervision; 
  d) Reporting to the proper authorities, or failure to so report; or 
  e) Retention;  

of a person for whom any insured is or ever was legally responsible and 
whose conduct would be excluded by Paragraph 1) above.  
 

This exclusion is a standard form and actually appears in some of USAG’s other policies. [Dkt. 
274, at 4 (analyzing one of these exclusions).] The clear intent of paragraph 1) is to exclude the 
conduct of the abuser. The clear intent of paragraph 2) is to exclude claims for negligent 
supervision associated with the abuse under certain circumstances. LIU’s exclusion lacks this 
clarity.  
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In Frankenmuth, the Indiana Supreme Court made it perfectly clear that LIU’s policy is 

insufficient to conflate Nassar’s intentional conduct with USAG’s allegedly negligent conduct. 

Frankenmuth Mut. Ins. Co. v. Williams, 690 N.E.2d 675, 678 (Ind. 1997). The exclusion in that 

case, like the one here, referred to injuries “caused intentionally by or at the direction of any 

insured,” rather than specifically to injuries caused by negligence. Id. Although that case 

involved estoppel issues, that principle was only relevant to what the policyholder actually did—

in that case, admitting to negligence, and negligence only. Id. at 678–79. Had the Court actually 

taken the position advocated by LIU, it would have ruled for the insurer, because it was 

undisputed that the abuser acted intentionally. Id. at 678–80. In LIU’s world, the fact that the 

other policyholder was merely negligent would not have mattered because “any” insured 

committed an intentional act.  

But the Indiana Supreme Court held that the negligence did matter, because it ruled 

against the insurer. The insurer, the Court held, could not “conflate the conduct of White with 

that of her husband in order to bring the consent judgment within the intentional act exclusion.” 

Id. at 678. “White’s negligence caused an injury—exposure to the risk of molestation—that must 

be considered separately from the injuries resulting from the molestation itself . . . . White’s acts 

were not child molestation and they were not intentional. The intentional act exclusion does not 

apply to her negligence.” Id. at 679. The only point of addressing the estoppel issue was to rule 

on the insurer’s argument that White had, indeed, acted intentionally on some level. Id. at 678–

79. That fact had no impact on the interpretation of the policy. The Court’s citation to other 

cases, merely to distinguish them, is not a substitute for what the Court actually said on the facts 

presented to it.  
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LIU’s claim that Frankenmuth does not mean what it says, or that it has been implicitly 

overruled, is undercut by two federal decisions from the Northern District of Indiana. Am. Fam. 

Mut. Ins. Co. v. McCowan, 2018 U.S. Dist. LEXIS 53832, *8–10 (N.D. Ind. 2018); Am. Fam. 

Mut. Ins. Co. v. Bower, 752 F. Supp. 2d 957, 970–71 (N.D. Ind. 2010). The Bower court, 

confronting a case stripped of the collateral-estoppel facts present in Frankenmuth, expressly 

rejected the insurer’s argument that the term “any” destroyed a defense for an allegedly negligent 

co-insured. Bower, 752 F. Supp. 2d at 970–71. It did so by relying on Frankenmuth’s explicit 

rationale, discussed above, that negligent torts and intentional torts create different risks and 

cause different injuries. Id. at 967–70. It reasoned that Frankenmuth provided the best guidance 

on how the Indiana Supreme Court would deal with the case, and the court concluded that the 

insurer, once again, could not “conflate [one policyholder’s] intentional conduct with the alleged 

negligence of [another policyholder].” Id. at 970.  

The McCowan case rebukes LIU’s claim that Holiday Hospitality is “controlling 

precedent” or that it implicitly overruled Frankenmuth. McCowan, 2018 U.S. Dist. LEXIS 

53832, *7–10. After a thorough review of both cases, Judge Moody concluded that they were 

only “potentially inconsistent” so that there was “no clear controlling Indiana precedent.” Id. at 

*10–11. Rather than speculate about state law, the court elected to certify the question to the 

Indiana Supreme Court—which accepted the case. Id. at *13; 97 N.E.3d 233 (Ind. 2018). The 

Court ultimately dismissed the case based on a settlement. 99 N.E. 625 (Ind. 2018). The Supreme 

Court does not accept certified cases lightly; it only does so when “there is no clear controlling 

Indiana precedent,” IND. APP. R. 64(A) warranting the expenditure of the Justices’ limited 

resources.  
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The Bankruptcy Court’s resolution of this issue is both prudent and correct. “If the 

Indiana Supreme Court intended to overrule significant case law, it would have addressed it 

directly. Simply put, Holiday Hospitality does not overrule the holding in Frankenmuth. It 

addresses different contract language.” [Dkt. 260, at 17]; Simmons v. Erie Ins. Exch., 891 N.E.2d 

1059, 1072 (Ind. Ct. App. 2008) (collecting cases and observing that “to conclude that the 

[Indiana] Supreme Court intended to overrule [a] line of cases, without specifically mentioning 

any of them, would be doing an injustice to the Supreme Court.”) (internal quotations and 

ellipses omitted). In the absence of further guidance from the Indiana Supreme Court, this Court 

should harmonize both cases rather than holding that one has been overruled. Under this 

analysis, LIU’s policy is more similar to the Frankenmuth language, and does not bar coverage 

here.  

2. The term “any insured” is ambiguous without the specific, clarifying language 
from Holiday Hospitality.  

 
The Bankruptcy Court also correctly held that the term “any” is not specific enough to 

satisfy the strict scrutiny Indiana applies to coverage exclusions. [Dkt. 260, at 17.] “The word 

‘any’ can mean every insured or it can mean the specific insured who committed the wrongful 

act, without more clarifying language.” [Id.]  

There is intense disagreement among the courts on the meaning of this word. See, e.g., 

Bower, 752 F. Supp. 2d at 966–67 (collecting four jurisdictions favoring LIU’s position and five 

favoring USAG’s, not counting Frankenmuth); [Dkt. 132, at 24–25 & n.19; Dkt. 146, at 35 

(collecting more cases).] As the swing Justice observed during a deeply fractured Ohio Supreme 

Court case addressing this exact issue:  

[T]here is more than one reasonable interpretation of the term “any insured.” For 
example, some courts have found that the term “any” can, and often does, have 
the same meaning as the word “an.” Other courts have acknowledged that 
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although “an” may mean “any,” a difference between the terms nevertheless 
exists because “an” is seldom used to denote plurality, but “any” can denote 
plurality. Definitions in prior editions of Black’s Law Dictionary support both 
positions: “an” is defined as “equivalent to ‘one’ or ‘any’; seldom used to denote 
plurality”; whereas “any” is defined as indicating “‘all’ or ‘every’ as well as 
‘some’ or ‘one.’” Against this backdrop, it is not unreasonable to conclude that 
“any insured” could be interpreted to apply either singularly to any one of the 
insureds [only] or collectively to the whole group of insureds. 

 
Safeco Ins. Co. of Am. v. White, 913 N.E.2d 426, 575 (Ohio 2009) (Cupp, J., concurring) 

(citations and quotations omitted, emphasis added) (4-1-3 split).  

In this context, LIU’s claim that it has the “only reasonable interpretation” of this 

language rings hollow. Carter, 2019 U.S. Dist. LEXIS 175696, at *7. There is a deep and 

enduring dispute among very reasonable judges about what the term “any insured” means. The 

Indiana courts would not flippantly dismiss this important fact, and neither should this Court. 

Dana, 690 N.E.2d at 295, 297–98; Summit, 715 N.E.2d at 937–38; Walker, 392 N.E.2d at 1185. 

Such disagreement is one more reason to follow the path proposed by the Bankruptcy Court—in 

the absence of “clea[r] and unmistakabl[e]” language making an Intentional-Acts Exclusion 

applicable to negligent torts, the exclusion cannot be enforced against the allegedly negligent 

coinsured. Asbury, 441 N.E.2d at 236; [Dkt. 260, at 16–17.]  

This judicial disagreement about the meaning of “any insured” in an exclusion was well-

established before LIU sold the policy to USAG in 2016. LIU nevertheless chose to use this 

ambiguous language, and that choice has consequences. The Indiana Supreme Court has held 

that “the insurer can (and should) specify what falls within” the exclusions of its policy, and 

when clearer language exists, the insurer must use that language. Flexdar, 964 N.E.2d at 851. 

Clear language has existed and has been used by other insurers since at least 2013, when the 

Indiana Supreme Court decided Holiday Hospitality. LIU’s decision not to use this clearer 

language has consequences—a construction in favor of coverage. In Flexdar, the insurer chose to 
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use ambiguous wording in an exclusion instead of a more specific version which was readily 

available. Id. at 852. As a result, the Court construed the exclusion in favor of coverage. LIU’s 

decision yields the same outcome here.  

Context matters. The term “any insured” indicates very little by itself, and it requires 

clarifying language before it can bar coverage in the way LIU contends. The clarifying language 

was present in Holiday Hospitality. It is not present here. The Intentional Acts Exclusion does 

not apply to USAG.  

3. LIU’s “single claim” argument makes no sense and was soundly rejected by the 
Bankruptcy Court. 
 

 LIU fixates on a secondary argument that becomes relevant only if the Intentional Acts 

Exclusion bars coverage for USAG’s negligent acts (which it does not). The policy states that the 

exclusion “shall only apply if it is finally adjudicated that such conduct in fact occurred.” [Dkt. 

2-14, §4.9, at 133.] Nassar only pled guilty to ten counts of sexual abuse. LIU claims, 

incorrectly, that this limited adjudication means that all of the Nassar-related claims have been 

adjudicated.  

Initially, the Court need not consider this argument if it follows Frankenmuth and affirms 

the Bankruptcy Court’s finding that the Intentional Act Exclusion does not apply to allegations 

of negligence. The “finally adjudicated” argument only relates to the breadth of the exclusion 

once it is triggered—and it is not triggered at all in this case, because USAG has not committed 

any intentional misconduct.  

 LIU’s argument fails on its merits as well. The exclusion expressly requires “such 

conduct” to be “finally adjudicated.” [Dkt. 2-14, §4.9, at 133.] It is at least reasonable to interpret 

this language as referring to the cases and the specific acts which have been adjudicated in a 

court of law. [Dkt. 260, at 14 (“There are hundreds of claims that have not been adjudicated. . . . 
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The language of the policy controls and it states that the exclusion only applies to willful 

violations of the law that have been adjudicated.”). The logic behind this is simple and familiar 

to any ordinary law student—let alone the ordinary policyholder, whose perspective controls 

here under Indiana law. Summit, 715 N.E.2d at 936 (undefined policy terms “are interpreted from 

the perspective of an ordinary policyholder of average intelligence.”).  

  LIU insists that “such conduct” means “the determination of excludable conduct” in the 

abstract and not the specific “adjudication” that actually occurred. But LIU simply cannot rewrite 

this language to mean that if one incident of “such conduct” is adjudicated, then all similar 

alleged incidents are also adjudicated. Such an argument not only violates common sense, but it 

ignores the fundamental principle that the duty to defend is indivisible—even if some claims, or 

portions of a claim, are excluded, the insurer still must defend the entire claim. Stroh Brewing 

Co., 127 F.3d at 566; OSI Indus., 831 N.E.2d at 200. 

 This is the answer to LIU’s reliance on the “single claim” mechanism in its policy. LIU’s 

policy, like most claims-made policy, treats all “related” claims as a “single claim” for trigger-

of-coverage purposes. As the Bankruptcy Court acknowledged, “[i]t seems obvious that the 

treatment of related claims as a single claim has the purposes of allocating liability between 

claims-made policies in successive years.” [Dkt. 260 at 15.] LIU stretches this allocation 

principle beyond reason, however, by claiming that this rule the adjudication of some conduct 

bars a defense for all similar, unadjudicated conduct.  

 LIU cites no case, and no authority, for applying the single-claim mechanism this way. 

The only case even remotely close is UBS Financial Servs. v. XL Spec. Ins. Co., 289 F. Supp. 3d 

335, 350 (D. P.R. 2018) (Puerto Rico law). But the UBS Court explicitly held that it was not 

dealing with the duty to defend. Id. Immediately after the critical language quoted by LIU on 
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page 16 of its brief, the UBS Court recognized the critical difference between the defense and 

indemnity analysis: “The Court rejects UBS’s arguments based on cases concerning ‘duty to 

defend’ insurance policies because the ‘duty to defend is not at issue in this case. . . . UBS 

conflates the applicable standard for insurers’ duty to defend, however, with the law governing 

the duty to indemnify.” Id. (emphasis added). This order is fundamentally different, because with 

the exception of a declaration on the available limits, it only concerns the duty to defend.  

 In addition, LIU promised to defend USAG from any potentially covered claim. [Dkt. 2-

14, §2, at 132.] Stroh Brewing Co., 127 F.3d at 566; See Virk Boyz Liquor Stores, 219 F. Supp. 

3d at 873; OSI Indus., 831 N.E.2d at 200. Even if there is only one “Nassar” claim for purposes 

of the exclusion, only a tiny portion of the claim has been adjudicated, and thus excluded. 

Because LIU must defend the entire claim even if some portions are excluded, it cannot avoid its 

duty to defend on this basis.  

 The Intentional Acts Exclusion simply does not apply to USAG’s alleged negligence. 

Even if it did, only a tiny fraction of the Claim submitted to LIU has been adjudicated, and thus 

the exclusion does not allow LIU to avoid its duty to defend the entire Claim. See Virk Boyz 

Liquor Stores, 219 F. Supp. 3d at 873. LIU must defend USAG.  

H. The Bankruptcy Court properly held that the sublimit is inapplicable. 

Finally, LIU contends that the Bankruptcy Court erred in finding that the full limits of the 

policy are available. Once again, it is wrong.  

LIU first objects to the Bankruptcy Court’s decision to let USAG raise a new issue in its 

response/reply brief. But the rule against raising new issues in a reply brief is not absolute. It 

exists mostly to prevent parties from raising issues when the opposing party has no opportunity 

to respond. See Edwards v. Honeywell, Inc., 960 F.2d 673, 675–76 (7th Cir. 1992). That is not 
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the case where, as here, LIU had the opportunity to respond (and, in fact, did respond in both its 

briefs and oral argument) in the briefing on cross-motions for summary judgment. See Kubsch v. 

Ind. State Police, 2014 U.S. Dist. LEXIS 180270, *22–23 (N.D. Ind. 2014). Courts have this 

discretion to act in the interest of justice and judicial economy, so long as there is no prejudice to 

the opposing party. See id.; Lyall v. City of Denver, 319 F.R.D. 558, 567 (D. Colo. 2017). The 

Bankruptcy Court rationally determined that it was best to address the issue now, given the 

debtor’s financial position and the schedule of upcoming mediations. Since there was no 

prejudice to LIU, nothing precluded the court from doing so.  

In any event, LIU is in no position to quibble about procedure because it, again, fails to 

address the rationale and authority provided by the Bankruptcy Court. The “Third Party EPL” 

coverage to which the claimed sublimit refers does not appear anywhere in the policy at issue. 

[Dkt. 260, at 30–31.] There is no coverage in the policy to which the sublimit would apply. LIU 

tries to circumvent this problem by using documents and coverage forms from prior policy years. 

But as the Bankruptcy Court held, the Indiana Supreme Court has unequivocally prohibited 

insurers from designating extrinsic evidence to “explain” unclear policy terms. Eli Lilly & Co. v. 

Home Ins. Co., 482 N.E.2d 467, 470–71 (Ind. 1985). LIU’s objection does not even reference 

this controlling case or attempt to argue that it is inapplicable. Under Eli Lilly, Mr. Weber’s 

belated declaration and all the evidence attached to it [Dkt. 272] is inadmissible. It should be 

stricken from the record.6  

                                                 
6 LIU never actually raised a reformation argument at any time before the bankruptcy court. To 
the extent LIU is implying such a claim now, that failure is fatal to their argument. In re Kroner, 
953 F.2d at 319; Freeland, 2006 U.S. Dist. LEXIS 79620, at *21; Woodruff v. Am. Fam. Mut. 
Ins. Co., 291 F.R.D. 239, 242 (S.D. Ind. 2013) (perfunctory and undeveloped arguments, made 
without citing appropriate authority, are forfeited).  
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LIU’s “evidence” also may not be considered here because it was never placed before the 

Bankruptcy Court. This Court reviews the record as it existed before the Bankruptcy Court. LIU 

may not add items or evidence that was not submitted below. In re Kroner, 953 F.2d at 319; 

Freeland, 2006 U.S. Dist. LEXIS 79620, at *21 (holding claims waived when they were first 

raised to the District Court). 

Further, to the extent such evidence may even be considered, LIU’s counsel admitted that 

the disputed “Third Party EPL” coverage was deleted from the current policy. [Dkt. 27-2, at 8, 

14.] It cannot escape the consequences of that choice now. The Bankruptcy Court correctly 

found that no applicable sublimit exists. The Court also correctly observed that, even if “Third 

Party EPL” could only be understood as referring to the “Employment Practices Wrongful Acts” 

definition in the policy, that definition only applies to “employees.” [Dkt. 260, at 30–31.] Nassar 

was a volunteer, not an employee, and LIU has designated no evidence that he was an employee. 

Even under LIU’s theory of the sublimit, then, it would not apply. The full policy limits are 

available for the Nassar claims.  

CONCLUSION  

 As it did before the Bankruptcy Court, LIU ignores controlling precedent from the 

Indiana Supreme Court in the hopes that this Court will do the same. This Court is 

constitutionally required to reject that gambit and apply Indiana law as it is, and not as LIU 

thinks it ought to be. That law, controlling here, requires that LIU defend USAG in all the ways 

identified by the Bankruptcy Court.  

 The Court should OVERRULE all of LIU’s objections and adopt the Bankruptcy 

Court’s proposed order as its own.  
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INTRODUCTION

Pursuant to Indiana. Appellate Rule 11, the Alliance of American Insurers

appears as amicus curiae in this case to support American States Insurance Company's

petition for rehearing. The Alliance respectfully submits that the court overlooked

and/or misapprehended the law and the facts in a manner which justifies a rehearing

of all issues. However, because other ably represented amici likely will provide

insight into the pre-1987 pollution exclusion, the Alliance has chosen to address the

issues only as they relate to the post-1987 pollution exclusion -- the absolute pollution

exclusion.

The Alliance respeCtfully asks the court to reconsider its holding that gasoline

is not a "pollutant" within the meaning of the absolute pollution exclusion. Rehearing

is warranted because the court overlooked the manner in which the insurance industry

has responded to the astounding risk of liability for damage caused by the escape of

pollutants. Since 1987, all or most insurers have excluded the pollution risk by

incorporating the absolute pollution exclusion into general liability policies. At the

same time, some insurance carriers have competed to serve the market demand for

coverage protecting against a pollution risk. While many carriers chose to stay out of

the market completely -- because of unpredictability, high risk, and large dollar

exposure -- those who competed for the business offered separate coverage under

special liability policies, sometimes called pollution liability policies or

environmental impairment liability policies. Those special liability policies include

1
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coverage using the same definition of "pollutant" as the absolute pollution exclusion

uses to exclude coverage in general liability policies. If an insured wants to pay for

such coverage, it can be purchased in the marketplace for a premium that reflects the

high risk. The court's decision questions why a policy issued to a petroleum retailer

would exclude the pollution risk. The answer is that coverage for such a risk must be

purchased, if at all, separately from a general liability policy.

The insurance industry is no different than other free market industries. The

absolute pollution exclusion allows general liability coverage to be affordably priced,

while the specialized coverage serves those who wish to pay the much greater price

for the protection pollution liability coverage affords. And pollution coverage is very

expensive because of the enormous costs associated with pollution claims. The

court's decision and reasoning suggests that it overlooked the manner in which

pollution liability coverage is written in the insurance industry. By ruling that the

absolute pollution exclusion is inapplicable in this case the court has afforded

pollution coverage, even though the insured paid no premium for it, on the basis that

the insured's business operations show a need for protection from a gasoline

contamination risk. In short, the court's decision essentially reverses the roles of

general liability coverage and pollution liability coverage. The Alliance respectfully

requests that the court grant rehearing, and give effect to the parties' intent with

respect to pollution coverage.

2
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This case involves a claim for property damage arising out of the escape of

gasoline. American States' policy excludes coverage for property damage arising out

of the escape of a "pollutant." The issue, then, is whether gasoline is a pollutant. If

it is, coverage is excluded. The policy defines pollutant as including any liquid

irritant or contaminant. Gasoline is a liquid, and it is both an irritant and a

contaminant. The plain, ordinary and popular meaning of the terms "irritant" and

"contaminant" does not permit a sustainable debate over that conclusion. See Miller

v. Dilts, 463 N.E.2d 257, 265 (Ind. 1984) (terms of insurance contract must be given

their plain and ordinary meaning). But without analysis of whether gasoline is a

liquid irritant or contaminant, the court held that "the term 'pollutant' does not

obviously include gasoline and, accordingly, [it] is ambiguous." Slip.Op. p. 9. In

reaching this holding, the court not only overlooked the policy's definition of

"pollutant," it also overlooked the unnecessary and undesirable consequences this

holding is likely to have in Indiana.

The court's decision, based on the identity of the insured rather than on the

language of the policy, bypasses the policy's "pollutant" definition out of concern that

the insured is a petroleum retailer. In effect, a policy interpretation based upon that

concern provides petroleum retailers a narrower interpretation of the exclusion -- and

therefore broader coverage -- merely because of the nature of their business.

Expressing its concern, the court stated that it was "particularly troubled by the

3
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interpretation offered by American States, as it makes it appear that Kiger was sold

a policy that provided no coverage for a large segment of the gas station's business

operations." Slip.Op. p. 8. In support of its holding, the court then reasoned: "If a

garage policy is intended to exclude coverage for damage caused by the leakage of

gasoline, the language of the contract must be explicit." Slip.Op. p. 9 (emphasis

added). This rationale, in turn, responds favorably to the insured's argument "that if

the policy was intended to exclude coverage for damage caused by gasoline, it should

have included gasoline in its list of pollutants." Slip.Op. p.7.

Insurance serves its function when the specific facts of a specific loss fall

within the necessarily general language of the insurance policy, whether it be the

insuring agreement or an exclusionary provision. Although litigation can occur over

the meaning of policy language, that merely reflects the truth that human

communication is an imperfect means to convey thought. But insurance cannot work

if the specific facts of the specific loss must be explicitly listed in the policy in order

for coverage to be either provided or excluded. The courts of Indiana could not

withstand the onslaught of litigation that would ensue under such a "laundry list"

system of insurance. For example, standard general liability policies typically

exclude coverage for property damage to "your product." A standard policy defines

"your product" to include, among other things, "[w]ork or operations performed by

you or on your behalf." This general definition allows a coverage determination to

be made based upon the specific facts of a specific loss by a specific insured. But
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insurance could not work if it were required that "your product" be defined by explicit

and exhaustive inclusion, or if the definition in a given policy were required to be

tailored to the insured's specific business operations. Just as the "your product"

exclusion is determined to apply, or not, by asking whether the specific property

damage falls within the general purview of work or operations performed by the

insured or on its behalf, so too must the pollution exclusion be determined to apply,

or not, by asking whether the specific substance at issue -- here, gasoline -- falls

within the general purview of a liquid irritant or contaminant.

It is not realistic or reasonable to require insurers to define terms by explicit

and exhaustive inclusion, regardless of the insured's business. Such a rule would

require the size and complexity of insurance policies to be expanded beyond all

reason and purpose, and it would fuel an exponential increase in coverage litigation,

as parties try to resolve such things as whether "gasoline" includes diesel fuel, or

whether "petroleum products" is explicit enough for a petroleum retailer, but not

explicit enough for a wholesaler that also deals in home heating oil. The policy

excludes coverage for property damage arising out of the escape of any liquid irritant

or contaminant. Gasoline is a liquid, an irritant, and a contaminant. The Alliance

urges the court to order a rehearing and to hold that a claim arising out of the escape

of gasoline unambiguously falls within the absolute pollution exclusion in American

States' policy.
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Although it is a valid concern that legal liability potentially will result from the

"large[st] segment of the gas station's business operations" (Slip.Op. p.8), it is a

concern about which a petroleum retailer is keenly aware, and one which should be the

subject of on-going risk management discussions. It is difficult to conceive of a

substance -- other than nuclear matter -- whose storage, transportation, distribution,

and sale is more highly regulated by both state and federal governments. In particular,

the storage of gasoline in underground tanks is the subject of intense regulation by all

50 states and the federal government. And the reason for the regulation -- when

gasoline escapes, it is a destructive contaminant -- cannot be overlooked by the owner

of a gas station. In a free market economy, such a major risk puts the business owner

to some important decisions. What can I do to protect against this risk? If something

can be done, how much will it cost? If the cost is high, must I raise my .retail prices

to account for it? If I raise my prices, will the competition take my sales away,

making me worse off than if I leave prices alone? If the cost is too high, should I

manage the risk without the protection? Thus, if a particular insured does not have

liability coverage for "a large segment of [its] business operations," it is no answer

to hold, or even to imply, that its insurance company ought to answer for the

deficiency.

What can a business owner do to protect against potential legal liability arising

from the escape of gasoline from its underground storage tanks? It can follow a

stringent preventative program, and it can purchase liability coverage, but only if
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such coverage is available in the marketplace. Sometimes, though, the incidence of

loss is so high, and the cost per loss so unpredictably large, that the insurance

marketplace cannot profitably underwrite a given risk. Then it becomes an issue for

Congress and/or the legislatures of the several states to decide whether to mandate a

particular type of coverage and to create an assigned risk pool to accomplish that

result.

All insurance accomplishes a loss-spreading function. But the private

insurance industry is not a panacea for the cost of society's relatively recent, and

astoundingly expensive, commitment to responsible environmental policy. So

astounding is the cost that one estimate places it at five times the total surplus of the

entire casualty insurance industry! 2 It is no wonder, then, that many insurers in a free

market have chosen to exclude all coverage for liability arising from the escape of any

pollutant. From Prince William Sound to the gas station in Danville, Indiana, the

costs associated just with escaped petroleum have proven extraordinary. There is

By the late 1980s, the federal government had promulgated regulations for underground
storage tanks, including financial responsibility regulations and technical regulations. See 40
C.F.R. § 280.10-§ 280.72 (regarding technical regulations); and 40 C.F.R. § 280.90-§ 280.111
(regarding financial responsibility). In addition, various states have implemented publicly
administered programs -- funded by levies and fees assessed on tank owners and operators --
which provide reimbursement for the cost of remediating the environmental damage caused by
the release of gasoline from underground storage tanks. Such statutes are another means for
spreading risk. See Ind. Stat. Ann. §13-7-20-1 et seq.

2 See Insurance Liability for Cleanup Costs at Hazardous Waste Sites: Hearing Before
the Subcomm. on Policy Research and Insurance of the House Comm. on Banking, Finance and
Urban Affairs, 101st Cong., 2d Sess.. 50 (1990).
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nothing untoward underlying the fact that a gasoline station has no coverage for

liability arising from the escape of gasoline from its underground storage tanks, even

if it is one of the insured's biggest risks. Gasoline is a liquid, an irritant, and a

contaminant. The nature of the insured's business operations should strengthen, not

undermine, that inevitable conclusion.

In fact, pollution liability coverage is available in the marketplace to insureds

who choose to manage their risk in that manner and who are willing to pay a premium

that reflects the large and unpredictable risk. See, e.g., Waste Management of

Carolinas Inc. v. Peerless Ins. Co., 340 S.E.2d 374, 381 n.5 (N.C. 1986). But the

court's concern over the fact that American States' policy provides "no coverage for

a large segment of the gas station's business operations" (Slip.Op. p.8), completely

overlooks cost as a factor in every insured's business and risk-management decisions.

While it is true that every gasoline retailer recognizes the obvious potential for

liability arising from the escape of gasoline they store underground, and while it is

true that most gasoline retailers probably would choose to be covered for such liability

if it were inexpensive, in reality such coverage is very expensive -- when it is

available at all -- and in reality most insureds decline to purchase it for that reason.

Of course, that does not mean that gasoline retailers do not want any coverage for the

myriad of other risks attendant to their businesses -- slips and falls, faulty repairs,

contaminated food, tainted fuel, damage-causing car washes, and the like. It merely

Case 19-50012    Doc 287-1    Filed 11/26/19    EOD 11/26/19 19:24:12    Pg 10 of 17



means that a pollution exclusion makes business insurance affordable for those who

choose to manage their risks without a large expenditure for pollution liability

coverage. Again, it is not the responsibility of the insurance industry to offer the

insured only the "optimal" insurance product. Business owners must make their own

decisions about whether the price paid for the product received makes good business

sense. The fact that this gasoline retailer purchased and paid for coverage that

excluded pollution risks does not provide a basis for the creation of "ambiguity" in the

term "pollutant." Gasoline is a liquid, an irritant, and a contaminant. The insured,

while receiving the benefit of insurance coverage for a variety of other liability

exposures, did not pay for pollution coverage, and the fact that the nature of its

business put it at risk for pollution-related losses does not provide a basis for finding

coverage.

In fact, many liability policies exclude coverage for the insured's largest

potential risk. For example, standard policies usually include a "liquor liability"

exclusion for claims arising from the sale of any "alcoholic beverage." Under the

court's decision in this case, the effectiveness of an otherwise unambiguous liquor

liability exclusion would be called into question if the insured turns out to be a retail

liquor vendor. This would apparently follow because liquor liability is potentially the

most troublesome and costly kind of liability for a liquor vendor. That, of course, is

the very reason for the exclusion. Including liquor liability would greatly increase the

risk of loss -- thereby greatly increasing the premium -- and it would thrust the insurer
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into a line of coverage which it might not be prepared or staffed to service. The

insurer should have the right to sell, and the retail liquor vendor should have the right

to purchase, affordable general liability coverage that does not include expensive

liquor liability coverage. And that conclusion should not depend on whether the

policy lists wine as an "alcoholic beverage." The specific -- wine -- is included within

the general purview of "alcoholic beverage,' and a retail liquor vendor does not need

a laundry list to know it The same is true of gasoline as a pollutant. It is the language

of the policy which determines whether a particular loss is covered or not The size

or nature of the insured's liability risks should not enter into it The loss in this case

is excluded because the policy unambiguously says that it is The loss cannot, at the

same time, be included merely because the insured has the potential for liability of

the type that is not covered.

Other types of coverage frequently are excluded even though the particular

insured has a great potential need for it Workers' Compensation liability almost

always is excluded from coverage -- for the obvious reason that claims are an

expensive certainty -- even though it is an employer's largest liability concern.

Liability arising from ownership, maintenance or use of aircraft, watercraft, or motor

vehicles is another standard exclusion, even though many, many businesses need one

or more of those coverages with great regularity. When the insured is a cab company,

the motor vehicle exclusion should be no less effective if the policy does not list "taxi

cab" as a "motor vehicle." The same is true of a "professional liability" exclusion.

10
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Although professional liability is the largest risk for a lawyer, such an exclusion is not

ineffective merely because it fails to list "attorneys" as being a part of "profession."

The exclusions are effective when the specific facts of the loss fall within the general

limitations of coverage. That is how insurance must work, and the Alliance urges the

court to take this opportunity to say so.

What do liquor retailers, employers, cab companies, lawyers, and gasoline

retailers do when their general liability policies contain an exclusion for a major

liability risk? If they want -- or are required -- to carry coverage, they purchase it in

a specialized policy. Liquor retailers buy liquor liability policies. \ Employers buy

workers' compensation policies. Cab companies buy automobile liability policies.

Lawyers buy professional liability policies. And gasoline retailers buy pollution

liability policies. That allows those who do not need or want such highly expensive

coverage to avoid the cost burden when purchasing their general liability policies. Of

course, some liability insurers are not prepared to underwrite the risk or to service the

claims that may result from such coverages as liquor liability, professional

malpractice, and the like. Then the insured must go into the marketplace to find a

company that competes for a particular specialized business. Sometimes specialized

coverages are only available in the surplus lines market, and sometimes a particular

coverage is not available at all, as already discussed. If a particular type of coverage

is mandated by law, sometimes an assigned risk pool is the only available source for

the coverage. But when the insured has not purchased such coverage, the solution
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does not lie in a reinterpretation of an unambiguous policy exclusion.

The marketplace should work no differently for gasoline retailers than it does

for any other insured. Many carriers have offered pollution liability coverage to

businesses that have decided to pay for the protection, but whose general liability

policies contain a pollUtion exclusion. Not surprisingly, in those polices where the

parties intended for coverage to apply to such things as gasoline contamination, the

definition of the term "pollutant," as used in the insuring agreement, has been

materially identical to the definition used to exclude coverage in general liability

policies. It would be the theater of the absurd, and unfair besides, to provide coverage

under a general liability policy to the gasoline station that did not purchase it --

because gasoline is held not to be a "pollutant" under an exclusionary provision --

but to deny coverage to a gasoline station under a separately purchased pollution

liability policy because gasoline does not qualify as a "pollutant" under a coverage

granting provision.

The court likely would not sanction such frivolity since the goal of insurance

policy interpretation is to ascertain and effectuate the intention of the parties to the

contract. E.g. Mutual Security Life Ins. Co. v. Fidelity and Deposit Co. of Md., 659

N.E.2d 1096 (Ind. App. 1995). Ambiguity -- an uncertainty about the parties' intent--

exists only when "reasonably intelligent [persons] would honestly differ as to its

meaning." Anderson v. State Farm Mut. Auto. Ins. Co., 471 N.E.2d 1170, 1172 (Ind.

App. 1984). And that determination is not made by isolating words and phrases;
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rather, it "requires reference to associated words in the contract * * *." Hastings Mut.

Ins. Co. v. Webb, 659 N.E.2d 1049, 1052 (Ind. App. 1995). In short, policies must be

interpreted according to the context in which they were written, and any interpretation

must be reasonable in light of the parties' intention as it appears from that context.

Therefore, in the context of a policy written to provide pollution liability coverage,

it would be unreasonable to assert that a claim for pollution liability arising from the

escape of gasoline is not covered because gasoline is not a liquid irritant or

contaminant. In the context of a pollution exclusion, it is equally unreasonable to

assert the converse.

And the court should not be distracted in that conclusion by hypotheticals that

no reasonable person could conclude, from the context and the associated words, were

within the intention of the parties. Applying the legal standard, it is not honestly

debatable by persons of reasonable intelligence that the parties to a general liability

policy would intend for the pollution exclusion to take away coverage for slip and fall

occurrences involving substances that happen to qualify as "pollutants" in the context

of a claim for pollution liability. Coverage analysis requires reason. Extreme

examples that could not be sustained under the law do not illuminate the intention of

the parties, and they do not reflect an honest difference of opinion as to whether

gasoline is a liquid irritant and a contaminant, and therefore a pollutant. Extreme

examples should have no place in coverage analysis.
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The dissent aptly and succinctly observed that this case involves the escape "of

the contaminating pollutant gasoline." (Slip. Op. at Dissent, p. 3). Under the majority

decision, the carriers that write pollution liability coverage -- using the same

definition of "pollutant" at issue here -- and the insureds who have responsibly

managed their liability risk by purchasing such coverage, are penalized. Those

gasoline retailers that have ignored the ever-present risk associated with their

underground tanks are the beneficiaries. The Alliance respectfully urges the court to

re-examine, in broader context, its holding "that coverage for the gasoline

contamination which occurred be available under the post-1987 policies." Slip.Op.

p. 9 (emphasis added). The unavoidable result that gasoline is a liquid contaminant

is apparent even in the voice of disagreement, and the Alliance believes that the

concerns which led the court to reach a contrary holding are not well-grounded in the

reality of the insurance industry's function, in the manner in which the industry's

products must work, or in the responsibilities of business owners in a free market.

CONCLUSION

Because gasoline unambiguously is a liquid contaminant or irritant, the

Alliance of American Insurers respectfully asks the court to order a rehearing and to

hold that coverage under post-1987 policies is excluded.
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BRIEF OF THE INSURANCE INSTITUTE OF INDIANA, INC. 
AS AMICUS CURIAE IN SUPPORT OF APPELLANT 

I. INTRODUCTION

The basic dispute presented by this appeal involves the

interpretation of comprehensive general liability policies issued

by American States Insurance Company to Vincent A. Kiger and

Maria L. Kiger d/b/a Kiger's Sunoco. On March 27, 1996, this

Court handed down its Opinion on Emergency Petition to Transfer.

First, by unanimous vote of the Justices, this Court concluded

that the pre-1987 insurance policies' clauses which require that
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the pollution' be "sudden and accidental" should be construed so

as to provide coverage for damage done by discharges of gasoline. ,

Second, by a vote of three JUstices to two, this Court concluded

that the Absolute Pollution Exclusion which appears in policies

issued since 1987 did not preclude coverage for damage done by

discharges of gasoline. P7e arate . op inion

and Chief-justice Shepard dissented `a-s'• o-this—Court s-plurality

holding, as	 the' AbsOlute Pollution Exclusion, and-stated that

such exclusion was unambiguous-and-precluded coveragZ

American States Insurance Company is filing a Petition for

Rehearing with respect to this Court's March 27, 1996 Opinion on

Emergency Petition to Transfer. The Insurance Institute of

Indiana, Inc. now files its Petition for Leave to File Amicus 

Curiae Brief and tenders this, its Brief of Amicus Curiae, in

support of American States' Petition for Rehearing.

II. INTEREST OF AMICUS CURIAE 

The Insurance Institute of Indiana, Inc. ("Institute") is a

not-for-profit corporation which acts as a liaison between the

property and casualty insurance industry and various branches of

state government. The Institute represents fifty (50) property

and casualty insurers as well as fifty-eight (58) other insurers

who subscribe to its services and do business in Indiana. The

members of the Institute represent a large segment of the

insurance industry which has approximately eleven thousand

(11,000) employees in Indiana. Additionally, there are
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approximately fourteen thousand (14,000) individuals employed in

property and casualty insurance agencies statewide. Although

a party to this action, the Institute has an interest in the

issues raised in the Petition for Rehearing, and

law announced by this Court.

The Institute supports t4e position of American States

in the rules of

Insurance Company in its Petition for Rehearing, and respectfully

submits that this Court erred in determining that the Absolute

Pollution Exclusion of the Comprehensive General Liability

Insurance Policy issued by American States Insurance Company to

Kiger's Sunoco did not exclude the catastrophic release of

gasoline from Kiger's Sunoco underground storage tank systems.

The Institute submits that several important issues

•addressed, but erroneously determined by this Court

27, 1996 Opinion on Emergency Petition to Transfer.

the Institute is concerned with the negative impact

were

in its March

Accordingly,

of this

Court's ruling and, based upon important public interest, submits

that the Petition for Rehearing of American States Insurance

Company should be granted, that this Court's March 27, 1996

Opinion on Emergency Petition to Transfer be vacated, and that a

revised Opinion be adopted by this Court finding that the

Absolute Pollution Exclusion in the Comprehensive General

Liability Insurance Policy at issue is unambiguous and is

entitled to enforcement. On behalf of its members and

subscribers, the Institute seeks to participate in this appeal

because of the significance of the issues raised, and
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respectfully Submit s that its legal argUmentaand authorities may

be of assistance to this Court in reviewing the merits of

American States-Insurance Company's Petition for Rehearing:

III.- WHY THIS COURT SHOULD GRANT APPELLANT RELIEF UPON REHEARING

The Petition for Rehearing filed by American States

Insurance Company raises important issues regarding the

construction and enforcement of the Absolute Pollution Exclusion

which should be addressed and adopted by this Court. In its

March 27, 1996 Opinion on Emergency Petition to Transfer, this

Court erroneously determined, by a vote of three Justices to two,

that the-Absolute Pollution Exclusion was ambiguous and did not

preclude coverage. Before this Court's plurality opinion, every

Court which had interpreted the Absolute 'Pollution Exclusion

under Indiana-law had - determined that it was clear and

unambiguoub and entitled to enforcement. Comprehensive general

liability policies incorporating the Absolute Pollution Exclusion

were entered into and rated by insurance companies based upon the

understanding that pollution-related claims were specifically

excluded from coverage. This Court's plurality opinion results

in a modification of every comprehensive general liability policy

issued in the State of Indiana, will expose insurers to

catastrophic risks which were not contemplated, and will

adversely affect Indiana businesses in the future who may not be

able to secure coverage and will secure such coverage only

through payment of significantly higher premiums.
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This Court should grant rehearing and adopt the reasoning of

the dissenting Opinion of Justice Sullivan and Chief Judge

justice Shepard as to the interpretation and effect of the

Absolute Pollution Exclusion. This Court has the inherent

authority to grant rehearing and to modify its Opinion on the

Emergency Petition to Transfer. See Reed v. Central Soya Co., 

Inc., 621 N.E.2d 1069 (Ind. 1993) rehearing granted 644 N.E.2d 84

(Ind. 1994); Meridian Mutual Insurance Company v. Richey, 540

N.E.2d 27 (Ind. 1989) rehearing granted 544 N.E.2d 488 (Ind.

1989).

IV. SUMMARY OF ARGUMENT

Insurance contracts, as with all contracts, must be given

effect in the context of the statutory environment in which they

were created The owners and operators of Kiger's Sunoco

purchased CGL insurance coverage in an era when proof of

financial responsibility was required. Under state laws, an

insurer, as guarantor of an underground petroleum storage tank,

must have expressly undertaken the risks associated with the

sudden or non-sudden accidental release of petroleuth in order for

the insurer to be bound to compensate for the costs of

remediating the release. This Court's holding regarding the

ambiguity of the absolute pollution exclusion contravenes the

express statutory limitation on an insurer's liability for

underground petroleum storage tank releases.
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The Court's decision with regard to the absolute pollution

exclusion creates disincentives for owners and operatorS to

improve their undergroUnd petroleum storage tank systems. The

Court's decision also threatens to reduce the availability of CGL

and pollution liability insurance in the market place and to

increase costs of those forms of insurance.

ARGUMENT

THIS COURT ERRED IN CONCLUDING THAT - THE ABSOLUTE POLLUTION
EXCLUSION OF THE COMPREHENSIVE GENERAL LIABILITY INSURANCE 
POLICY ISSUED TO KIGER SUNOCO DID NOT EXCLUDE THE 
CATASTROPHIC RELEASE-OF GASOLINE FROM KIGER SUNOCO'S 
UNDERGROUND STORAGE TANK SYSTEM AS A POLLUTANT. 

The Absolute Pollution Exclusion Under The 
CGL Policy Is Not Ambiguous In The Context •
Of Existing State And Federal Underground
Storage Tank Laws 

While the problem of finding and affording pollution

liability insurance during the 1980s was not limited to owners

and operators of petroleum underground storage tanks, the problem

was certainly a common one in that industry. The operation of

petroleum retail outlets without the benefit of insurance or

other evidence of financial responsibility prompted the federal

government to promulgate rules concerning financial

responsibility for owners and operators of underground petroleum

storage tanks. See financial assurance rules at 40 CFR parts

280-281, Arst proposed April 17, 1987)at 52 Fed.Reg. 12786 and

finally adopted with agency comments on--6ctober 26, 1988 at 53
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The provisions of state and federal laws.controlling

underground petroleum storage tanks are significant here because

they create the legal milieu in which the absolute pollution

exclusion CGL policy must be given effect. As this Court has

previously observed:

A contract, made with a view to statute or
other law, must be read as though containing
such statute or other law... "[T]he laws
which subsist at the time and place of the
making of a contract, and where it is to be
performed, enter into and form a part of it,
as if it were expressly referred to or
incorporated in its terms.11

EvansvilleVanderburgh School Corp. v. Moll, 	 	 	  344

1\T.E . . 2d 831 (1976), citing Von Hoffman v. Quincy (1866), 71 U.S.

(4	 535, 550, 18 L.Ed. 403.

The underground storage tank financial assurance regulations

required underground storage tank owners and operators to

establish proof of financial responsibility through one or a

combination of financial assurance mechanisms. The regulated

community of underground storage tank owners and operators could,

under newly adopted 40 CFR 280.97, provide proof of financial

assurance against the risk of corrective action and injury to

third parties by obtaining certain kinds of pollution liability

insurance.

Those underground storage tank owners and operators

chose to use pollution liability insurance as proof of financial

assurance in the event of an underground storage tank release

3

were requited to obtain pollution liability insurance with

7
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express endorsements coverin g sudden and non-sudden accidental

releases. 40 CFR 280.97(b). See also agency comments at 53

Fed.Reg. 43348 concerning the necessity of proof of coverage for

non-sudden accidental occurrences. Thus, the need for pollution

liability insurance coverage with express provisions for sudden

and non-sudden accidental releases was well known in the retail

Petroleum marketers' industry. Conversely, petroleum retailers

knew that the lack of such express coverage or its equivalent was

inadequate for the purpose of remediating releases from

underground storage tanks and for compensating injured third

parties.

The Indiana legislature expressed the same concern for proof

of financial assurance in conformity with federal regulations

when it enacted I.C. 13-7-20-13 (1987). I.C. 13-7-20-13

authorized the creation of a program requiring proof of financial

responsibility by UndergroUnd storage tank owners and operators.

In response to the limited availability of liability insurance

covering releases from underground storage tanks, our Indiana

legislature created an underground petroleum storage tank excess

liability fund to assist owners and operators in establishing

evidence of financial responsibility. I.C. 13-7-20-31,

originally adopted by P.L. 69-1988.

Under Indiana's statutory sCheme controlling underground

storage tanks an insurer is a guarantor, one who provides

evidence of financial responsibility on behalf of an owner or

"The total liability of a guarantor
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petroleum storage tank in order to

costs of remediating releases from

be bound to compensate for the

underground storage tanks,

must have expressly ,undertaken such risks To create greater-

liability on the part of the insurer with regard to a release

from the Kiger Sunoco underground

contravenes the express statutory

for underground petroleum storage

petroleum storage tank system

limitation on insurer liability

tank releases.

under this section is limited to the aggregate amount in which

the guarantor has provided evidence of financial responsibility

for the owner or operator of an underground storage tank." I.C.

13-7-20-17(c). Thus, our state legislature has expressed its

intention not to hold insurers responsible for the cost of

remediation of releases of underground storage tanks except

insofar as the insurers have clearly expressed their intention to

undertake coverage of both sudden and non-sudden petroleum

releases.

The problems associated with proving financial

responsibility in the event of an underground storage tank

release were well known prior to the adoption of Indiana's

underground storage tank program at I.C. 13-7-20. Our state

statutes require that an insurer or guarantor-of underground
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The Court's --Ruling On The Absolute Pollution
Exclusion Will Adversely. Affect Governmental 
Efforts To Prevent Environmental Contamination
From Underground Storage Tanks 

Regardless of the motives attributed to the insurance

industry during the 1970s and 1980s, it is clear that some forms

of pollution were excluded from coverage under the sudden and

accidental CGL policy then in effect. In response to the need

for insurance coverage of those pollution events excluded under

the sudden and accidental CGL policy, the insurance industry

created during the 1970s an entirely separate policy for

Environmental Impairment Liability ("EIL"). United States 

General Accounting Office, Hazardous Waste: Issues Surrounding

Insurance Availability, GAO/RCED-88-2, at 12 (Oct. 1987)("First

GAO Study"). When government regulations required proof of

of pollution, including pollution excluded

and accidental pollution policy,

the insurance induStry created a claims-made insurance pollution

For a variety of reasons during the early 1980's, insurance

coverage for pollution events became less available in the market

place. Some early court decisions regarding the pollution

exclusion under the sudden and accidental CGL policy were

unfavorable to insurers. M.L. Lathrop, Insurance Coverage for

Environmental Claims, §3.07 (Matthew Bender, 1995). Insurers

Under a claims-made policy, a claim must be filed during
the term of the policy in order to be covered by the policy.
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feared that the pollution exclusion under the sudden and

accidental CGL policy, which one writer observed was already one

of the longer exclusions in the CGL policy, could not b

redrafted in a manner which would unambiguously limit pollution

coverage to certain kinds of events. Michael B. Rappaport, The

Ambiguity Rule and Insurance Law: Why Insurance Contracts Should

Not Be Construed Against The Drafter, 30 Ga.L.Rev. 171, 210,

102 (Fall 1995). Court decisions interpreting the sudden and

accidental CGL policies presented insurers with the prospect of

unlimited exposure. The threat of unlimited risk in the area of

pollution insurance forced many insurers to cease offering such

coverage. First GAO Study at 12-13.

Beginning with policies issued in 1986, the insurance

industry revised its CGL policy to include the absolute pollution

exclusion. The absolute pollution exclusion was, until this

Court's present decision, universally deemed to be unambiguous.

Lathrop, supra at'§3.07[3]. 2 Thus, in 1986 when the absolute

pollution exclusion language was adopted into the CGL policy, the

Even those authors most critical of the motives of the
insurance industry in the earlier adoption and application of the
pollution exclusion in the sudden and accidental CGL policy
recognize that the later absolute pollution exclusion CGL policy
is unambiguous. "In 1986, the pollution exclusion was rewritten.
Now referred to as the 'Absolute Pollution Exclusion,' the new
version accomplishes what the old one did not -- clarity." Amy
Timmer, Are They Lying Now Or Were They Lying Then? The
Insurance Industry's Pollution Exclusion: Why The Insurer And
Not The Innocent Insured, Should Pay For Pollution Caused By
Prior Landowners, 46 Baylor L.Rev. 355, 357, at n. 3 (1994).
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primary means then available for covering pollution losses was

the EIL policy.3

A study in 1986 reported at that time only one insurer

actively offering pollution insurance in 1986. First GAO StudY

at 20. A later study by GAO confirmed the decline in the

availability of pollution insurance, from a high in 1984 of

approximately $7 billion in pollution coverage in force to a low

of approximately $1 billion in pollution coverage in force in

1987. United States General Accounting Office, Hazardous Waste: 

The Cost And Unavailability Of Pollution Insurance, GAO/PEMD-89-6

at 18 (Oct. 1988)("Second GAO Study").

At the same time that environmental insurance

less available, it was also becoming more expensive.

what the GAO StUdy termed "gradual pollution coverage,"

eleven times more expensive in 1986 than it was in 1982. SecOnd

With the advent of the absolute pollution

and the limited availability

EIL policy, industries found it difficult to obtain insurance for

their activities at a price they were willing to pay.

As observed above, the need of owners and operators of

underground storage tanks to obtain special pollution coverage

for releases from undergrOund storage tanks was known and

discussed in the petroleum industry, and was even enshrined

Some pollutioncoverage was apparently written for
preferred insurance customers in the form of endorsements to CGL
policies. Such coverage amounted to only a fraction of the
pollution policies written during the mid 1980's. First GAO
Study at 21-22.
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federal and state laws. Kiger Sunoco, along with numerous othe

underground storage tank owners and operators, failed to comply

with federal and state underground storage tank guidelines when

It did not acquire pollution liability insurance or other means)

of financial assurance.

The EPA estimated that the costs of complying with, new

underground storage tank regulations, including requirements for

obtaining evidence of financial responsibility, were so great

that only 55 9  of existing retail motor fuel marketing outlets

would survive through the fifth year after, the imposition of

regulations. 53 Fed.Reg. 43369. The Court's decision confers a

windfall upon owners and operators of underground storage tanks

by providing owners and operators with pollution liability

coverage while allowing owners and operators to avoid the trouble

and expense of upgrading their tank systems. The Court's

decision also places at a competitive disadvantage those owners

P	 and operators of underground storage tanks who' did go to the

trouble and expense of acquiring pollution liability insurance-.

one of the more troubling aspects of the Court's

ruling on the absolute pollution exclusion is its potential

adverse effect on environmental quality. Federal regulators

pollution liability insurance,

owners and operators of underground storage tanks would have to

petroleum products and other contaminants into the environment.

Those owners and operators. who could not obtain pollution
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by the absolute pollution exclusion

importantly, An orderly pollution liability

liability insurance for their underground storage tanks would be

required to remove their non-conforming tanks. In order for

underground storage tank owners and operators to obtain pollution

liability insurance, they would be required to meet insurers'

eligibility requirements, which could include improved leak

detection and tank upgrading, thus reducing the likelihood of

petroleum releases. 53 Fed.Reg. 43369. The Court's decision

with regard to the absolute pollution exclusion in effect

provides insurance coverage to owners and operators of

underground storage tanks without regard to the underground

storage owner/operators' compliance with technical regulations

designed to prevent releases of petroleum products. The Caurt'

decision thus creates a disincentive for owners and operators to

comply with tank regulations designed to prevent releases.

The pollution liability insurance market has improved

dramatically since the adoption of the absolute pollution

certainty introduced

in the CGL policy allowed the

staunch the seemingly unlimited, costs of

Petroleum marketing industry and other

environmentally sensitive industrieS. The increased orderliness

of the insurance Market place, which was occasioned by the

adoption of the-absolute pollution exclusion, has created a great

variety of pollution-specific insurance products and has

increased the number of insurers offering pollution-related

policies.
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environmental/asbestos liability to be in the range from $55

billion to $623 billion. Bestweek, Property/Casualty Edition, at

citing a March 1994 report by A.M. Best,

Environmental/Asbestos Liability Exposures: A P/C Industry Black

Hole." In its January 1996 report, A.M, Best reduced its worst

unfunded environmental and asbestos liabilities

to $92 billion dollars. It would not be unreasonable to expect

that the Court's decision, if applied nationally,

insurance market has allowed the premium rates of such policies

to drop significantly.

In 1986, only one EIL insurer was then in the market. First

GAO Study at 20. By 1994, half a dozen or more EIL and pollution

liability insurers were serving the underground storage tank

pollution liability market alone. Business Insurance, November

21, 1994 at 20. More importantly, competition from the

increasing number of EIL insurers helped bring premium costs

down. Insurers estimated that from 1994 to 1995 premium costs

for EIL coverage dropped 5% to 30% in price. Business Insurance,

October 21, 1995 at 3

It is difficult to evaluate the full effect of the Court's

decision concerning the absolute pollution exclusion. It is

clear, however, that the Court's decision, if applied nationally,

would greatly increase the unfunded liability facing insurers for

environmental liabilities.

.As recently as 1994 the insurance industry analysts at A.M.

Best Co. estimated the unfunded liability of insurers for
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the unfunded liability of CGL insurers. If the unfunded

liability of CGL insurers were to double, the cost would almost

equal the $224 billion dollar industry surplus and would account

for over half of all 1995 loss reserves, not just those reserves

earmarked for environmental claims. Id. at 19.

The profound impact of the Court's decision upon the

environmental and property casualty insurance industry will in

all likelihood rival that which occurred in the turbulent

insurance market place of the mid 1980's. While it is impossible

to say what the ultimate effect of the Court's decision will be

on the insurance industry, it is likely that the effect will

mirror the events of the 1980's resulting in increased consumer

costs and further limitations in the availability of CGL and

pollution liability insurance.

VI. CONCLUSION

27,

Transfer contains erroneous statements of law which will affect

every comprehensive general liability policy in the state. This

Court's erroneous opinion, if left uncorrected, will adversely

affect not only the insurers who issued the policy, but also the

insureds who will be forced to pay increased premiums to obtain

coverage assuming that such coverage will hereafter be offered by

insurers. By its plurality opinion, this Court has redrafted the

This Court's March 1996 opinion on Emergency Petition To

comprehensive general liability policy to extend coverage to

risks unintended by the contracting parties. Such an

16
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impermissible result should be, and must be, corrected by this

Court. Indeed courts should "refuse to indulge in judicial

activism in interpreting language of a clear and unambiguous

contract of insurance "; to do otherwise, the courts "would, in

effect, enlarge the terms of the policy beyond those clearly

stated in the policy agreed upon by the respective parties to the

contract." Standard Mutual Ins. Co. v. Bailey, 868 F.2d 893,

900-901 (7th Cir. 1989)(applying Indiana law). Therefore, the

Insurance Institute of Indiana requests that this Court grant the

Petition For Rehearing of American States Insurance Company,

vacate its March 27, 1996 opinion on the Emergency Petition To

Transfer as to its interpretation of the absolute pollution

exclusion, and adopt the reasoning of Justice Sullivan and Chief

Justice Shepherd as to the interpretation and enforceability of

such exclusion.

Respectfully submitted,

STEWART & IRWIN

By CD 
Stephen J. Peters
Attorney No. 6345-49

Attorney for Amicus Curiae,
The Insurance Institute of
andiana, Inc.
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