
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

In re: 
 
USA GYMNASTICS,1 
 

Debtor. 

 
Chapter 11 
 
Case No. 18-9108-RLM-11 
 
 
 

USA GYMNASTICS, 
 
 Plaintiff,  
 
v.  

ACE AMERICAN INSURANCE 
COMPANY f/k/a CIGNA INSURANCE 
COMPANY, GREAT AMERICAN  
ASSURANCE COMPANY, LIBERTY 
INSURANCE UNDERWRITERS INC., 
NATIONAL CASUALTY COMPANY, 
RSUI INDEMNITY COMPANY, TIG 
INSURANCE COMPANY, VIRGINIA 
SURETY COMPANY, INC. f/k/a 
COMBINED SPECIALTY INSURANCE 
COMPANY, WESTERN WORLD 
INSURANCE COMPANY, ENDURANCE 
AMERICAN INSURANCE COMPANY, 
AMERICAN HOME ASSURANCE 
COMPANY, and DOE INSURERS, 
 
 Defendants. 

Adv. Pro. No. 19-50012 
in 18-09108-RLM-11 

 
USA GYMNASTICS’ OBJECTIONS TO THE BANKRUPTCY COURT’S PROPOSED 

ORDER RE: USA GYMNASTICS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 
AND ACE AMERICAN INSURANCE COMPANY’S AND CIGNA INSURANCE 

COMPANY’S CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT 

                                                 
1 The last four digits of the Debtor’s federal tax identification number are 7871. The location of 
the Debtor’s principal office is 130 E. Washington Street, Suite 700, Indianapolis, Indiana 
46204. 
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I. INTRODUCTION 

This is an insurance coverage action seeking insurance proceeds to compensate 500+ 

survivors asserting claims against USA Gymnastics (“USAG”) for sexual abuse perpetrated by 

Larry Nassar and others. This dispute involves three successive years of primary and excess 

liability insurance policies ACE1 sold to USAG during the years 1998 to 2001. The ultimate 

issue presented by the parties’ cross-motions is whether underlying lawsuits alleging sexual 

abuse by Larry Nassar implicate all three years of ACE’s liability insurance policy limits—

totaling $33 million. The Bankruptcy Court concluded that they did not, eliminating $22 million 

worth of coverage for the survivors. USAG respectfully submits that this conclusion was in error. 

Each policy promises to cover USAG for sexual abuse claims, provided the abuse is “first 

committed” against an individual during its policy year. No one disputes that the lawsuits against 

USAG allege that new individuals had abuse “first committed” against them in each of these 

three years. It also is undisputed that those allegations consequently implicate, or “trigger,” all 

three years of ACE’s insurance policies. ACE admits this: “As long as . . . the abuse against the 

claimant was first committed during the policy period, during one of our three periods[,] it 

triggers . . . coverage.” [Exhibit A, Tr. of October 30, 2019 Hr’g, at 64:7–13.]   

Despite the absence of any dispute between the parties on this point, the Bankruptcy 

Court held that only the first ACE policy was triggered. The stated rationale for this conclusion 

was that “the triggering event is the first act of abuse by a single perpetrator, not when a victim is 

first abused by a single perpetrator who has committed acts of sexual abuse in prior policy 

years.” [Dkt. 275, at 12.] Neither party advocated for this position—indeed, both rejected it.  

                                                 
1 In this Objection, “ACE” refers to three separate entities: ACE American Insurance Company, 
which sold the policies in 2000, CIGNA Insurance Company (ACE’s predecessor-in-interest), 
which sold the policies in 1998 and 1999, and Chubb, which is handling the claims for ACE.  
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The Bankruptcy Court’s erroneous decision that the Year 2 and Year 3 primary policies 

(defined below) were not “triggered” was carried up into the excess policies for the Year 2 and 

Year 3 policy periods, which the Bankruptcy Court found were not triggered either. [Id.] Both of 

these conclusions were error. These errors cost USAG—and the survivors—$22 million of 

available coverage. The Court should REJECT these findings and RECOMMIT the issue to the 

Bankruptcy Court for reconsideration on the premise that all six policies are triggered. In the 

alternative, the Court should GRANT USAG’s motion and DENY ACE’s Cross-Motion.  

II. REQUEST FOR ORAL ARGUMENT  

Oral argument will assist the Court in ruling on USAG’s objection. The stakes here are 

enormous—if the policy means what the Bankruptcy Court held, the Nassar survivors will lose 

$22 million in insurance money to satisfy their claims.  

Additionally, the policy endorsement at issue here was drafted from scratch by ACE’s 

underwriters before it was sold to USAG. To the best of USAG’s knowledge, there are no cases 

interpreting the exact language in dispute here. The parties have been required to argue the issues 

using only common sense and the basic tools of insurance-policy interpretation. The lack of 

precedent on these terms (and the potential precedent that will be set by this Court’s opinion) 

warrant a hearing. Future insurers will look at this Court’s analysis for guidance on whether or 

not to adopt the language ACE used here in order to deny coverage in sexual-abuse cases. A 

hearing is necessary to make sure the Court gets it right.  
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III. STATEMENT OF MATERIAL FACTS NOT IN DISPUTE2 

A. Background Facts 

Dr. Larry Nassar abused hundreds of athletes. The survivors allege abuse over two 

decades and in locations around the world, including at the Olympics. Nassar tended to abuse a 

survivor repeatedly, over a period of several years. As a result, the lawsuits against USAG allege 

individual spans of abuse that impact multiple policy years. And because Nassar abused so many 

athletes, those spans are many and varied. 

For ACE’s coverage purposes, the survivors are grouped into three categories:  

• Claimants who were first abused by Nassar during the first ACE policy period, 
which ran from August 1, 1998 to August 1, 1999 (the “Year 1 Claimants”)  
 

• Claimants who were first abused by Nassar during the second ACE policy period, 
which ran from August 1, 1999 to August 1, 2000 (the “Year 2 Claimants”)  

 
• Claimants who were first abused by Nassar during the third ACE policy period, 

which ran from August 1, 2000 to August 1, 2001 (the “Year 3 Claimants”)  
 

Without deciding whether there are in fact survivors coming within each of these three 

categories, or how many there are, the Bankruptcy Court proceeded on the undisputed 

assumption that there is at least one claimant coming within each.  

B. The Insurance Policies 

 ACE sold three primary and three excess policies to USAG. Both the primary and the 

excess policies cover the same three years, with each excess policy providing $10 million in 

limits over its related primary policy.3   

                                                 
2 USAG and ACE have only sought declaratory relief from the Court at this stage of the case. 
USAG brought the motion to resolve a dispute between it and ACE about the scope of its 
policies in order to move settlement discussions along. The facts of individual survivors’ claims 
are not before the Court and need not be disclosed for the Court to grant either party’s motion. 
3 The three primary policies each cover one-year periods and were in force from August 1, 1998 
to August 1, 1999 (the “Year 1 Primary Policy”), from August 1, 1999 to August 1, 2000 (the 
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 1. The Primary Policies 

The three primary policies each contain a “Physical Abuse or Sexual Misconduct 

Liability Coverage” form. The parties refer to this endorsement as the “Sexual Abuse Coverage.” 

[See Dkt. 175-1, at 2–3 (endorsement only);4 Dkt. 217-2, at 12–13 (1998–99 endorsement); Dkt. 

217-3, at 195–96 (1999–2000 endorsement); Dkt. 217-4, at 253–54 (2000–01 endorsement).] 

The Sexual Abuse Coverage contains its own insuring agreement, conditions, definitions, and 

limits of insurance. ACE and USAG agree that the Sexual Abuse Coverage is the only coverage 

available under the ACE policies for the Nassar claims.  

Each primary policy promises to pay “those sums the insured becomes legally obligated 

to pay as damages because of ‘bodily injury’ or ‘personal injury’ to which this insurance applies 

arising out of ‘physical abuse’ or ‘sexual misconduct’ against any person . . . .” [Dkt. 175-1, 

§1.a, at 2.] Each primary policy’s Insuring Agreement states that its Sexual Abuse Coverage will 

apply to (i) “bodily injury” suffered by an individual during the policy period that (ii) results 

from “physical abuse” or “sexual misconduct” that is “first committed” against that individual 

during the policy period. [See id. (emphasis added).] Each policy’s Insuring Agreement further 

provides that its Sexual Abuse Coverage will extend to “bodily injury” the claimant sustains after 

the policy expires, so long as (i) the claimant was first abused during the policy period and (ii) 

ACE or its affiliates continued to issue qualifying coverage thereafter. [Id. §1.b(3).]5  

                                                                                                                                                             
“Year 2 Primary Policy”), and from August 1, 2000 to August 1, 2001 (the “Year 3 Primary 
Policy”), respectively. The three excess policies were in force during the same time periods. 
[Dkt. 217-5, at 2; Dkt. 217-6, at 2; Dkt. 217-7, at 3.] 
4 The two-page endorsement is identical in all three policies. Because the policies are lengthy 
and largely tangential to the dispute here, USAG cites to Dkt. 175-1 for the Court’s convenience.  
5 Specifically, the second criterion covers situations where the injury is sustained “during any 
subsequent period in which we, or any company affiliated with us, have issued a policy which 
would apply to such ‘bodily injury’ or ‘personal injury’ except for a provision” requiring abuse 
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 The Sexual Abuse Coverage in each of ACE’s primary policies provides $1 million 

“Each Act” limit of insurance. [Id. at 2.] The “Limits of Insurance” section defines how this limit 

works for covered claims. [Id. §3, at 3.] It provides:  

3. LIMITS OF INSURANCE 
 

a.  All acts or omissions which cause or contribute to “physical abuse” or 
“sexual misconduct by a single individual for whose conduct any 
insured is legally responsible shall be considered a single act, subject 
to the Each Act limit of insurance, regardless of the number of acts or 
omissions, number of persons injured, number of insureds responsible 
or number of locations involved. 

 
b.  The Each Act of “Physical Abuse” or “Sexual Misconduct” limit of 

insurance shown above is the most we will pay in judgments or 
settlements for a single act of “physical abuse” or “sexual 
misconduct,” or both. If this policy provides a General Aggregate 
limit, the “Physical Abuse” or “Sexual Misconduct” Aggregate limit 
shall be part of and not in addition to the General Aggregate limit. The 
most we will pay in total judgments or settlements during any policy 
period is the “Physical Abuse” or “Sexual Misconduct” Aggregate 
limit to the extent there is coverage available in any applicable General 
Aggregate limit.  

 
c.  If this coverage form and any other coverage form or policy for the 

same policy period issued by us or any company affiliated with us 
apply, the maximum applicable limits of insurance available under all 
coverage forms or policies shall not exceed the highest applicable 
limits of insurance under any one coverage form or policy. 

 [Id. (emphasis added).]  

Clause 3.a (the “deemer clause”) is the main language at issue here. USAG agrees that 

this language limits ACE’s liability to $1 million (the “Each Act” limit) for each primary policy, 

even though Nassar may have committed multiple acts of abuse against multiple persons in 

                                                                                                                                                             
to be “first committed” during that future policy’s the policy period. [Dkt. 175-1, §1.b(3)(b), at 2 
(emphasis added).] That is, if a survivor is first abused during the Year 2 Primary Policy and the 
abuse continues into the Year 3 Primary Policy, the Year 2 Primary Policy will cover the 
damages from the abuse that occurred during both policy periods.  

Case 19-50012    Doc 294    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 6 of 32



7 
 

multiple locations during a single policy year. The “Each Act” limit simply caps that policy’s 

liability for all those claims at $1 million. [Id.] Clause 3.a says nothing about the time period 

over which the “Each Act” limit applies. [Id.]  

Clause 3.b, however, states that the aggregate limit of the Sexual Abuse Coverage ($5 

million) is the most ACE will pay “in total judgments or settlements during any policy period.” 

[Id., §3.b, at 3.] Clause 3.c then prevents USAG from “stacking” each year’s Sexual Abuse 

Coverage’s limits on top of other coverages sold by ACE or its affiliates during the same policy 

period. Appendix 1 to this Objection provides a visual representation of how this policy language 

applies to a hypothetical claims pattern.  

2. The Excess Policies 

Each of the excess policies sits above the respective ACE primary policies and promises 

coverage for “injury or damage covered by the [underlying primary policy], and that takes place 

during our policy period.” [Dkt. 175-2, §I.A, at 2;6 Dkt. 217-5, at 8 (1998–99 excess policy); 

Dkt. 217-6, at 7 (1999–2000 excess policy); Dkt. 217-7, at 9 (2000–01 excess policy).] More 

specifically, each promises to “pay on [USAG’s] behalf the ‘ULTIMATE NET LOSS’ in excess 

of the applicable limits of the [underlying primary policy] . . . whether such insurance is 

collectible or not . . . .” [Dkt. 175-2, §I.A, at 2.] 

The excess policies generally incorporate or “follow form” to the terms of the primary 

policies, but with significant exceptions. They expressly state that they do not “follow form” to 

primary-policy terms that “relate to premium, subrogation, any obligation to defend, the payment 

                                                 
6 Again, the relevant language in the excess policies is identical over all three years. USAG 
generally cites to Dkt. 175-2 (the operative coverage form) for the Court’s convenience.  
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of expenses, limits of insurance, cancellation or any renewal agreement” or are “inconsistent 

with provisions of this policy.” [Id. (emphasis added).]  

The limits sections of the three excess policies state that “[i]f the UNDERLYING 

INSURANCE limit has been reduced or exhausted solely by reason of losses paid thereunder . . . 

which take place during OUR policy period,” then the excess policy will pay the remainder. [Id., 

§I.B, at 2.] The excess policies also state: “If the UNDERLYING INSURANCE does not pay a 

loss for reasons other than exhaustion of an aggregate limit of insurance, then WE shall not pay 

such loss. [Id.] This section also states that “[t]he Limit of Insurance stated in the Declarations 

. . . shall be the total limit of our liability for all covered damages” and “[t]he Limit of Insurance 

stated in the Declarations as the aggregate shall be the total limit of [ACE’s] liability for all 

covered damages sustained during each annual period of the of this policy. . . .” [Id.] The 

Declarations page in each excess policy specifies that its limit is $10 million per occurrence and 

in the aggregate. [Dkt. 217-5, at 2; Dkt. 217-6, at 2; Dkt. 217-7, at 3.]  

IV. LEGAL STANDARDS 

A. Standard of Review 

Upon submission of a bankruptcy court’s proposed findings of fact and conclusions of 

law, a district court “shall make a de novo review upon the record or, after additional evidence, 

of any portion of the bankruptcy judge’s findings of fact or conclusions of law to which specific 

written objection has been made in accordance with this rule.” FED. R. BANKR. P. 9033(d). This 

requires the district court to give “fresh consideration” of issues to which a party has objected, 

and “consider the record which has been developed . . . and make [its] own determination on the 

basis of that record, without being bound to adopt the findings and conclusions of the 

magistrate.” United States v. Raddatz, 447 U.S. 667, 675 (1980) (quotations omitted). “The 

district judge may accept, reject, or modify the proposed findings of fact or conclusions of law, 
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receive further evidence, or recommit the matter to the bankruptcy judge with instructions.” FED. 

R. BANKR. P. 9033(d). 

B. Special Rules of Interpretation applicable to Insurance Policies. 

The parties agree that Indiana law governs this coverage dispute. As a federal court 

exercising diversity jurisdiction, this Court must follow the law as it is articulated by the Indiana 

Supreme Court. See Lexington Ins. Co. v. Rugg & Knopp, Inc., 165 F.3d 1087, 1090 (7th Cir. 

1999). If that court has not addressed the issue, a federal court must predict how the Indiana 

Supreme Court would decide the question. Id.  

“The first principle of insurance law is captured by the maxim contra proferentem, which 

directs that ambiguities in a [policy] be interpreted ‘against the drafter,’ who is almost always the 

insurer.” Kenneth S. Abraham, A Theory of Insurance Policy Interpretation, 95 MICH. L. REV. 

531, 531 (1996). This is also the “first principle” of Indiana insurance law, as it has been for over 

a century. Glens Falls Ins. Co. v. Michael, 74 N.E. 964, 965 (Ind. 1905); Masonic Acc. Ins. Co. 

v. Jackson, 164 N.E. 628, 631–32 (Ind. 1929) (“An insurance policy should be so construed as to 

effectuate indemnification . . . rather than to defeat it.”). The reason for this strict scrutiny is 

simple: “[T]he insurer drafts the policy and foists its terms upon the customer. The insurance 

companies write the policies; we buy their forms or we do not buy insurance.” Am. States Ins. 

Co. v. Kiger, 662 N.E.2d 945, 947 (Ind. 1996); Visteon Corp. v. Nat’l Union Fire Ins. Co., 2013 

U.S. Dist. LEXIS 111109 at *16–17 (S.D. Ind. 2013) (Young, J.).  

“Where there is ambiguity, insurance policies are to be construed strictly against the 

insurer and the policy language is viewed from the standpoint of the insured.” Allstate Ins. Co. v. 

Dana Corp., 759 N.E.2d 1049, 1056 (Ind. 2001) (quotations omitted). If there is more than one 

reasonable construction of a term, then it is ambiguous, and the policy must be construed in favor 

of the policyholder and in favor of coverage. Eli Lilly & Co. v. Home Ins. Co., 482 N.E.2d 467, 
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470–71 (Ind. 1985); Carter v. State Farm Fire & Cas. Co., 2019 U.S. Dist. LEXIS 175696, at *7 

(S.D. Ind. 2019) (insurer’s coverage-restricting position must be the “only reasonable 

interpretation” of the policy to prevail).  

“Insurers are free to limit the coverage of their policies, but such limitations must be 

clearly expressed to be enforceable.” State Auto. Mut. Ins. Co. v. Flexdar, Inc., 964 N.E.2d 845, 

848 (Ind. 2012). For this reason, exclusions or limitations on coverage in insurance policies are 

subject to the strictest scrutiny. Kiger, 662 N.E.2d at 947, 949; Asbury v. Ind. Union Mut. Ins. 

Co., 441 N.E.2d 232, 242 (Ind. Ct. App. 1982). They bar or limit coverage only when their terms 

“clearly and unmistakably” apply. Asbury, 441 N.E.2d at 242; Kiger, 662 N.E.2d at 947, 949; 

Meridian Mut. Ins. Co. v. Auto-Owners Ins. Co., 698 N.E.2d 770, 773 (Ind. 1998) (“Where 

provisions limiting coverage are not clearly and plainly expressed, the policy will be construed 

most favorably to the insured, to further the policy’s basic purpose of indemnity.”). ACE bears 

the burden of showing that an exclusion or limitation applies. FLM, LLC v. Cincinnati Ins. Co., 

27 N.E.3d 1141, 1143 (Ind. Ct. App. 2015).  

V. ARGUMENT 

A. ACE conceded below that all three policies are triggered—because that is what the 
policies say—and the Bankruptcy Court incorrectly held otherwise.  

The “first step in any coverage analysis is determining what event must occur for 

potential coverage to commence under the terms of the insurance policy.” [Dkt. 275, at 8 

(Bankruptcy Court’s proposed order).] This event is referred to as the “trigger” of coverage. [Id. 

(citing In re Future Realty Litigation, 468 F. Supp. 2d 1287, 1294 (E.D. Wash. 2006)); see also 

Eli Lilly & Co., 482 N.E.2d at 470 (trigger is focused on “what must happen during a particular 

policy period to trigger coverage for that period”).] The analysis of what is required to “trigger” 

coverage under an insurance policy is governed exclusively by the language of the policy’s 
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insuring agreement. [Dkt. 275, at 8]; see also Amerisure, Inc. v. Wurster Constr. Co., Inc., 818 

N.E.2d 998, 1005 (Ind. Ct. App. 2004). Only after the “trigger” of coverage has been determined 

by reference to the policy’s insuring agreement may a court look to “additional factors” to 

determine whether the claim is actually covered, and if so how much the insurer must pay. Id.  

Here, the insuring agreements in each primary policy only provide coverage for injuries 

“sustained during the policy period” and that are “caused by” abuse “first committed during the 

policy period.” [Dkt. 175-1, §1.b(2)–(3), at 2.] Each Year 1 Claimant alleges injury “sustained 

during” and “caused by” abuse “first committed” against them while the Year 1 Primary Policy 

was in effect. Similarly, each Year 2 Claimant alleges injury “sustained during” and “caused by” 

abuse “first committed” against them while the Year 2 Primary Policy was in effect. Finally, 

each Year 3 Claimant alleges injury “sustained during” and “caused by” abuse “first committed” 

against them while the Year 3 Primary Policy was in effect. Year 2 and Year 3 Claimants neither 

allege injury “sustained during” the Year 1 Primary Policy, nor do they allege that the abuse was 

“first committed” against them during the Year 1 Primary Policy.  

For these reasons, some claims fall within the insuring agreements of each year’s 

policies, “triggering” each primary policy. ACE agrees that this was how the policy should be 

interpreted. [See Ex. A, at 63:18–64:12 (“[F]or trigger purposes . . . . [a]s long as . . . the abuse of 

the claimant was first committed during the policy period, during one of our three periods[,] it 

triggers . . . coverage” under that specific policy).]  

Despite this concession and the Insuring Agreements’ language, the Bankruptcy Court 

held that the Year 2 and Year 3 Primary Policies “are not triggered because the triggering event 

is the first act of abuse by a single perpetrator, not when a victim is first abused by a single 

perpetrator who has committed acts of sexual abuse in prior policy years.” [Dkt. 275, at 12.] 
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Stated differently, the Bankruptcy Court held that because Nassar began abusing athletes before 

the Year 2 and Year 3 policies incepted, those latter policies could not be triggered, not even by 

athletes who were first abused by Nassar during those policy periods—and who experienced no 

abuse before then. 

To comport with Indiana law, the Bankruptcy Court’s coverage-limiting result may stand 

only if it is the “only reasonable interpretation” of the policy. Carter, 2019 U.S. Dist. LEXIS 

175696, at *7; American Economy Ins. Co. v. Liggett, 426 N.E.2d 136, 144 (Ind. Ct. App. 1981) 

(“Where any reasonable construction can be placed on a policy that will prevent the defeat of the 

insured’s indemnification for loss covered by general language, that construction will be 

given.”). Considering that even ACE repudiated the Bankruptcy Court’s theory, it cannot be the 

only reasonable interpretation of the policy. Kiger, 662 N.E.2d at 947–48. 

The Insuring Agreements do not bar coverage simply because the same perpetrator 

abused someone else before the policy incepted. Indeed, the only “per-perpetrator” limitation 

contained in the primary policies is in their “Limits of Insurance” section. The Limits of 

Insurance section does not govern the trigger analysis, but only how much the insurer must pay 

for claims that are covered. ACE made this very point during the hearing: 

This clause which aggregates all acts, collapses it all into one act per perpetrator, 
applies at the indemnity stage, at the stage of when we’re determining how much 
we pay. And that’s an important point actually . . . [W]e’ve conceded that this 
clause applies at the stage of determining how much we pay. . . . . Now, for 
trigger purposes . . . . [a]s long as . . . the abuse of the claimant was first 
committed during the policy period, during one of our three periods[,] it triggers 
. . . coverage.  

[Ex. A, at 63:18–64:12.] 

Moreover, the Bankruptcy Court’s analysis rests on a logical flaw that even ACE 

recognized and avoided. The Bankruptcy Court held that the “triggering event is the first act of 

abuse by a single perpetrator,” and then concluded that only the Year 1 Primary Policy was 
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triggered by the Nassar abuse. [Dkt. 275, at 12.] But if Nassar’s first act of abuse was the 

triggering event, then none of the ACE policies would provide coverage for the Nassar abuse. 

Nassar allegedly began abusing gymnasts at least as early as 1992—long before the Year 1 

Primary Policy incepted in 1998. The Bankruptcy Court’s reasoning is thus absurd in light of the 

conclusion it actually reached. ACE even conceded that it was not taking this position or 

advocating for this result. [Ex. A, at 63:18–64:12.] If neither party advocated for a reading of the 

policy, then it cannot be the “only reasonable interpretation” required to destroy coverage under 

Indiana law. Carter, 2019 U.S. Dist. LEXIS 175696, at *7. 

Ruling against a policyholder on an issue it presented using a reading that the insurer 

never argued—and that the insurer expressly repudiated—is reason enough to reject the proposed 

findings and recommit the issue to the Bankruptcy Court. “[T]he premise of the adversarial 

system is that [courts] do not sit as self-directed boards of inquiry and research, but essentially as 

arbiters of legal questions presented and argued by the parties before them.” United States v. 

Pryce, 938 F.2d 1343, 1352–53 (D.C. Cir. 1991) (quotations omitted). ACE agrees with USAG 

that all three policies are triggered, because that is what the policies require. [Ex. A, at 63:18–

64:12.] ACE concedes that the policies provide coverage for the Nassar abuse and do not treat all 

Nassar claims as a single “act” committed before ACE’s policies incepted. [Id. at 63:18–64:12.] 

USAG agrees on these points. The Bankruptcy Court should not have resolved this trigger issue 

contrary to the agreement between both the policyholder and the insurer. This is especially true 

in a civil, insurance-coverage case: If both the insurer and the policyholder agree a construction 

of the policy, that reading must be at least a reasonable interpretation, which the Court should 

have adopted. Carter, 2019 U.S. Dist. LEXIS 175696, at *7.  
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Finally, ACE’s policies support neither the approach advocated by ACE nor the argument 

adopted by the Bankruptcy Court. ACE’s policies do not state that all abuse committed by a 

single person against anyone during any ACE policy period shall be deemed to have been “first 

committed” during ACE’s initial policy period (ACE’s argument). The policies contain no such 

language, and the Court cannot read that language into the policy just because ACE wants it 

there. Neither do ACE’s policies state that there is no coverage for a claimant, who first suffered 

abuse during the policy period, if the same perpetrator abused someone else before the policy 

period (the Bankruptcy Court’s argument). Other carriers have attempted to include such limiting 

language, but ACE did not. TIG Ins. Co. v. Smart Sch., 401 F. Supp. 2d 1334, 1339 (S.D. Fla. 

2005). These clauses specifically state in their insuring agreements that a series of acts taking 

place over any period of time will be deemed to have “taken place on the date of the first of such 

series of acts” and confirm that “[n]o coverage is afforded under this policy if the first act of 

‘sexual abuse occurrence’ took place outside the policy period.” Id. 

Limitations like the ones invented by ACE and the Bankruptcy Court must be clearly put 

in the text of the policy. State Auto. Mut. Ins. Co. v. Flexdar, Inc., 964 N.E.2d 845, 848–52 (Ind. 

2012) (strictly construing policy language against an insurer is justified because “[a]fter all, the 

insurance companies write the policies; we buy their forms or we do not buy insurance.” 

(citations and internal quotations omitted)).7 ACE did not do so. The Court cannot construe the 

                                                 
7 In Flexdar, the insurer argued that the chemical trichloroethylene (TCE) came within the scope 
of a pollution exclusion applicable to any “solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste.” Id. at 
850. Rejecting the insurer’s argument, the Supreme Court recognized that under “basic contract 
principles, our decisions have consistently held that the insurer can (and should) specify what 
falls within [an] exclusion.” Id. at 851. It ruled, further, that other pollution exclusions 
specifically included TCE as an excluded chemical, demonstrating that the insurer could have 
been more specific. Id. Accordingly, since the “insurer’s failure to be more specific render[ed] its 
policy ambiguous, [the Court] construe[d] the policy in favor of coverage.” Id.  
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policies as though ACE had placed such requirements into their insuring agreements, when in 

fact ACE chose to write the policy differently. Id. 

USAG and ACE agreed that all three policies are triggered. No one argued otherwise. 

ACE’s cross-motion was based on the argument that the “Limits of Insurance” provision in each 

of the primary policies should be interpreted to limit coverage to $1 million for Nassar claims 

across all three years—not, as the Bankruptcy Court found, that only the first policy was 

triggered. As a matter of law, then, the Bankruptcy Court should have held that all three policies 

were triggered and analyzed only the limits issues briefed by the parties. This Court should, at 

least, reject the findings, hold that all of the policies are triggered, and recommit the issue to the 

Bankruptcy Court in light of that finding.  

B. The $1 million per-perpetrator limit is reasonably construed as applying on an 
annual basis to claims triggering each separate policy. 

There is no dispute between the parties that all three years of primary policies are 

“triggered” under the terms of the three insuring agreements. Nor is there any dispute about 

whether the “Limits of Insurance” section in each primary policy imposes a “per-perpetrator” 

cap of $1 million. Rather, as ACE informed the Bankruptcy Court, “the only dispute before this 

Court, is when you look at a single perpetrator[,] how much limits are available” under the ACE 

policies. [Ex. A, at 71:10–14.] Specifically, the dispute is whether the primary policies’ $1 

million “per-perpetrator” cap applies separately on a policy-by-policy basis (affording $1 million 

under each primary policy ($3 million total) for Nassar claims, as USAG contends), or instead 

imposes a single $1 million indemnity limit governing the three separate ACE primary policies 

(as ACE contends).  

To prevail on this argument, ACE must show that it has the “only reasonable 

interpretation” of the policy language. Carter, 2019 U.S. Dist. LEXIS 175696, at *7. If it is 
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reasonable to construe the “per-perpetrator” payment cap as being limited to the annual period of 

each policy, then the Court must find in favor of USAG. Id.; Liggett, 426 N.E.2d at 144. ACE 

cannot meet this burden. For the reasons set forth below, it is reasonable to conclude that each 

primary policy provides $1 million in limits for Nassar-related claims that trigger that respective 

policy. 

No principle of insurance law prevents multiple policies from providing coverage for the 

same or related losses. As the Indiana Supreme Court has observed, “when more than one policy 

is applicable to a loss[,] . . . the insured [may] recover under all policies applicable to the loss 

(i.e., stack the policies) up to the total damages,” unless the policy language precludes such 

“stacking.” Wagner v. Yates, 912 N.E.2d 805, 812 (Ind. 2009). Such “anti-stacking” clauses, 

whatever their form, are subject to the same strict scrutiny as other coverage limitations. Id. at 

811–12 (observing that policy language is “construed strictly against the insurer and the policy 

language is viewed from the standpoint of the insured” because “the insurer drafts the policy and 

foists its terms upon the consumer”) (quotations omitted).  

 “Anti-stacking” language is effective only when two criteria are met. First, the policy 

must “clearly refer[] to insurance other than that” under which coverage is sought, Wagner, 912 

N.E.2d at 813 (emphasis added). Second, the policy must explain in clear and unambiguous 

terms either (a) that a payment under one policy will be limited by recoveries under a different 

policy, or (b) that no more than one limit can apply to a loss or series of related losses. Id.  

Here, ACE’s annual “per-perpetrator” payment cap makes no “reference to other 

insurance policies . . . to indicate [that USAG’s] maximum recovery” under one policy will be 

reduced by coverage provided under others. Wagner, 912 N.E.2d at 813. Instead, the “per 

perpetrator” cap only says that “[a]ll acts or omissions . . . shall be considered a single act” for 
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purposes of calculating ACE’s limits of insurance and that “the most we will pay” is $1 million 

per perpetrator. [Dkt. 175-1, §3.a–b, at 3.] These terms do not say that the amount payable under 

one policy will be reduced if coverage is available for other, related claims under a different 

policy. To the contrary, the “Limits of Insurance” language in each primary policy “appears to 

refer only to itself.” Wagner, 912 N.E.2d at 813. Other insurers have used more straightforward 

language to address this issue. Phila. Indem. Ins. Co. v. Chi. Tr. Co., 930 F.3d 910, 914 (7th Cir. 

2019).8 ACE did not. Accordingly, this language cannot be afforded any “anti-stacking” effect 

under Indiana law, which means that ACE must “pay up to” each primary policy’s separate $1 

million limit for claims triggering that policy. Id.  

Notably, the ACE primary policies contain an actual “anti-stacking” clause, but that is 

not at issue here. It applies exclusively to other coverages “within the same policy period.”9 

[Dkt. 175-1, §3.c, at 3.] The presence of another “anti-stacking” clause in the policies is 

nonetheless relevant: it demonstrates that ACE knew how to write “anti-stacking” clauses but 

chose not to include a clause that applies in this context—the stacking of successive policy 

limits. This, alone, prohibits the reading that ACE advances here. Flexdar, 964 N.E.2d at 848 

                                                 
8 In Philadelphia Indemnity Co., the anti-stacking provision read as follows:  
 

The limit of insurance shown in the Declarations for each “abusive conduct” is 
the most we will pay for all “damages” incurred as the result of any claim of 
“abusive conduct”. Two or more claims for “damages” because of the same 
incident or interrelated incidents of “abusive conduct” shall be: a. Considered a 
single claim[;] and b. Such claims, whenever made, shall be assigned to only one 
policy (whether issued by this or any [o]ther insurer) and if that is this policy, 
only one limit of insurance shall apply. 

930 F.3d at 914.  
9 This section provides: “If this coverage form and any other coverage form or policy for the 
same policy period . . .apply, the maximum applicable limits . . . shall not exceed the highest 
applicable limits . . . under any one coverage form or policy.” [Dkt. 175-1, §3.c, at 3.] 
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(the insurer’s ability to draft language that would have specifically applied to the dispute 

precludes construing the policy as if it had that language).  

ACE nevertheless argues that using “all” in the annual “per-perpetrator” limit converts it 

into an implicit “anti-stacking” clause. [Dkt. 239, at 8.] Not so. For limits purposes, the “per-

perpetrator” term treats all acts of abuse as a “single act . . . regardless of the number of acts or 

omissions, number of persons injured, number of insureds responsible, or number of locations 

involved” [Dkt. 175-1, §3.a, at 3.] If anything, this language communicated that ACE did not 

intend to impose a single $1 million limit regardless of whether the claims triggered different 

policy periods or “regardless of the period of time” over which the abuse occurred.  

ACE’s arguments to the contrary are meritless. At the Bankruptcy Court’s hearing, ACE 

argued that its underwriters only felt it necessary to “clarify” what “all” meant with regard to 

issues or “questions that policyholders might have.” [Ex. A, at 65:13.] But ACE’s underwriters 

must have been aware that abuse often occurs across successive policy periods—claims 

involving multi-year abuse by a single perpetrator generated landmark appellate decisions on 

coverage law years before ACE sold these policies. E.g., Soc’y of the Roman Catholic Church of 

the Diocese of Lafayette & Lake Charles, 26 F.3d 1359, 1366 (5th Cir. 1994). Indeed, ACE’s 

underwriters were aware of this problem, because they limited ACE’s aggregate exposure—

though not its “Each Act” exposure—across multiple policy periods. [Dkt. 175-1, § 3.b, at 3 

(“The most we will pay in total judgment or settlements during any policy period is the ‘Physical 

Abuse’ or ‘Sexual Misconduct’ Aggregate limit.”) (emphasis added)];  

Some policies issued during the late 1990s, when the first ACE policy was issued, 

specifically addressed this concern. E.g., TIG Ins. Co. v. San Antonio YMCA, 172 S.W.3d 652, 

657 (2005) (addressing a 1999 policy which specified that acts would be aggregated “regardless 
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of . . . the period of time during which the acts of sexual molestation or abuse took place” and 

that “[n]o coverage is afforded under this policy if the first [aggregated] act . . . took place 

outside this policy period”). ACE cannot rewrite the policy now when it could have, “[b]y more 

careful drafting . . . resolve[d] any question of ambiguity.” Flexdar, 964 N.E.2d at 852.  

ACE also argues that the word “all” should be presumed to apply indefinitely, no matter 

how many policies ACE sells, unless there is express language limiting the term to the policy 

period. [Dkt. 239, at 3.] ACE has this backwards. The policies are written on an annual basis, 

and each policy’s terms apply only to that policy period unless otherwise expressly stated. 

RESTATEMENT OF THE LAW OF LIABILITY INSURANCE, §40, Cmt. b (each individual policy is 

“independently and concurrently liable” under its own terms “unless there is a term in the 

insurance policy that provides to the contrary”). ACE failed to state that each primary policy’s 

“per perpetrator cap” applies across all three policies, creating a single three-year “uber policy” 

limit. The fact that ACE used a “belt and suspenders” approach to clarify that certain other 

policy provisions clause do apply only on an annual basis (e.g., the aggregate cap and “anti-

stacking” clause) [Dkt. 175-1, §3.b-c, at 3] does not create a presumption that other provisions 

do not. ACE wrote the policy; Indiana law requires it to speak “clearly and unmistakably” if it 

wants to limit the coverage granted by its insuring agreement. Asbury, 441 N.E.2d at 242; Kiger, 

662 N.E.2d at 947.  

The policies’ annual “per-perpetrator” cap is not an “anti-stacking” provision under the 

stringent requirements set forth by the Indiana Supreme Court. Thus, ACE cannot impose a 

single, three-year “uber-policy” limit across all of its primary policies. Instead, each primary 

policy affords a separate $1 million “per perpetrator” limit.  
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C. All three excess policies provide coverage even if the “Limits of Insurance” language 
caps ACE’s obligations under the primary policies. 

Each of the excess policies promises coverage for “injury or damage covered by the [the 

underlying primary policy], and that takes place during our policy period.” [Dkt. 175-2, §I.A, at 

2.] Each promises to pay “in excess of the applicable limits of the [underlying primary policy] 

(whether such insurance is collectible or not).” [Id.] Each excess policy also states that $10 

million “shall be the total limit of [ACE’s] liability for all covered damages sustained during 

each annual period of the of this policy. . . .” [Id. §I.B, at 2.] Accordingly, if this Court agrees 

that each primary policy provides $1 million for the Nassar claims (for a total of $3 million), it 

follows that the three excess policies each provide another $10 million in coverage.  

The analysis below only becomes necessary if the Court agrees with ACE and concludes 

that the “per-perpetrator cap” in the primary policies “Limits of Insurance” sections create a 

single “uber-policy” limit of $1 million. 

 1. Even if ACE’s primary policies create a single, three-year “uber-policy” 
limit, all of them still “pay,” which causes all three excess policies to attach. 

The Bankruptcy Court found that the Year 2 and Year 3 excess policies do not attach 

because the underlying primary policies “are not triggered” and therefore pay “nothing.” [Dkt. 

275, at 12.] As explained above, this premise (that the primary policies pay nothing) is incorrect, 

was argued by no one, and was repudiated by ACE during oral argument. Supra, §V.A. This 

Court should similarly reject it.  

ACE argues, instead, that even though all three of its primary policies are triggered, the 

second and third excess policies do not attach because of the $1 million “uber policy” limit. [Ex. 

A, at 65:18–23, 64:7–13.] Nothing in any of the six policies supports this claim. Indeed, ACE’s 

conclusion defies logic. If all three primary policies are subject to a single $1 million limit (as 

ACE contends), then limits applicable to all three primary policies would be exhausted by 
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payment of claims once that $1 million limit is exhausted.10 Black letter insurance law—and the 

text of the excess policies’ insuring agreement—says that the excess policies attach at this point. 

Allstate Ins. Co. v. Dana Corp., 759 N.E.2d 1049, 1063 n.10 (Ind. 2001); Kaiser Cement & 

Gypsum Corp. v. Ins. Co. of Pa., 155 Cal. Rptr. 3d 283, 304–05 (Cal. Ct. App. 2013). 

Accordingly, by paying that single $1 million “Each Act” limit, all three primary policies would 

be exhausted for the Nassar claims. This would, in turn, satisfy the attachment language of the 

second and third excess policies.11  

ACE’s attempts to read further requirements into the “attachment” language are 

unavailing. ACE admits that paying the $1 million “Each Act” limit on behalf of the three 

“triggered” primary policies (the one “uber-policy”) satisfies the “attachment” language of the 

first excess policy. [Ex. A, at 67:5–17.] But there is no principled reason why that same payment 

would not also satisfy the “attachment” language in the second and third excess policies for 

abuse by the same perpetrator. Indeed, when “anti-stacking” language prevents an insured from 

“stacking” the limits of multiple “triggered” policies, which this section of the brief assumes is 

the case here, all of those “triggered” policies are deemed exhausted for excess-insurance 

purposes by the payment of a single limit. See, e.g., Kaiser, 155 Cal. Rptr. 3d at 304–05.  

Moreover, Indiana law does not permit excess insurers to avoid payment for liability that 

clearly reaches their limit merely because the primary insurer did not pay the stated limits of its 

policy. Dana Corp., 759 N.E.2d at 1063 n.10. In Dana, the Indiana Supreme Court ruled that 

                                                 
10 Moreover, it is perfectly possible that a single “Each Act” limit of $1 million would be divided 
between the three “triggered” policies—whether in equal thirds, “pro rata” based on the number 
of claimants or amount of damages falling into each period, “first come first serve,” or any of the 
other myriad ways losses get allocated across multiple, successive policies.  
11 The “attachment” language in the excess policies provides that ACE will pay “in excess of the 
applicable limits of the [primary policy] (whether such insurance is collectible or not).” [Dkt. 
175-2, §I.A, at 2.]  
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even when an excess policy conditions its “attachment” on the underlying insurer’s payment of 

its policy limits, the excess “coverage attaches as soon as liabilities are incurred in the amount of 

the underlying [primary policy] limits for the applicable coverages.” Id. (explaining that a 

determination of whether the primary insurer’s settlement was “actually paid . . . is unnecessary,” 

and it is “also irrelevant” whether the payment “exhausted the underlying limits”). Here, to the 

extent USAG’s liability for the Year 2 and Year 3 Claimants exceeds the limits of liability under 

the Year 2 and Year 3 primary policies, Dana makes it clear that the second and third excess 

policies “attach” to the loss regardless of whether the primary policies pay. 

2. Even if ACE’s primary policies create a single, three-year “uber-policy” 
limit, the excess policies disregard any terms that “relate to” the primary 
policies’ limits of insurance. 

The excess policies’ “Limits of Insurance” sections do not contain language aggregating 

claims or sublimits. Neither do they contain any anti-stacking clauses. Instead, they promise to 

pay up to $10 million “for all covered damages sustained as the result of any one Occurrence” 

and “for all covered damages sustained during each annual period of this policy.” [Dkt. 175-2, 

§I.B, at 2.] The excess policies expressly forbid incorporating provisions from the primary 

policies that “are inconsistent with the provisions of this policy or relate to . . . limits of 

insurance.” [Id.] 

Despite these terms, the Bankruptcy Court found that the primary policies’ “Limits of 

Insurance” terms apply to the excess policies. [Dkt. 275, at 11–12.] It brushed off the prohibition 

on incorporating terms that “relate to . . . limits of insurance” by holding that it only applied to 

the “higher dollar coverage amounts” (i.e., $10 million rather than $1 million). [Id.] This is 

incorrect.  

The “per-perpetrator” terms from the primary policies plainly “relate to” those policies’ 

limits of insurance. The primary policies each impose a $1 million “Each Act” limit. That limit is 
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calculated by reference to the “per-perpetrator” clause that deems all abuse by a single individual 

to be “a single act, subject to the Each Act limit of insurance.” [Dkt. 175-1, §3.a, at 3.] Indeed, 

ACE placed the “per-perpetrator” limits in a section of the primary policies labeled “Limits of 

Insurance.” [Id.] It is at least reasonable to interpret these terms as “relate[d] to” the primary 

policies’ limits of insurance, which is all USAG must show to prevail.  

The reasons cited by the Proposed Order do not justify the result. For example, while the 

difference in capitalization (“limits of insurance” versus “Limits of Insurance”) might matter in 

other contexts, it cannot work a complete forfeiture of coverage. Under Indiana law, policy terms 

are interpreted “from the perspective of an ordinary policyholder of average intelligence,” 

Bradshaw v. Chandler, 916 N.E.2d 163, 166 (Ind. 2009) (citations omitted). Limitations on 

coverage must “clearly and unmistakably” apply, Asbury, 441 N.E.2d at 242; Kiger, 662 N.E.2d 

at 947, 949, so that the “only reasonable interpretation” is the one limiting coverage. Carter, 

2019 U.S. Dist. LEXIS 175696, at *7; Liggett, 426 N.E.2d at 144. A difference in capitalization 

does not “clearly and unmistakably” convey to a person of average intelligence that they would 

lose all coverage under a policy.   

The Bankruptcy Court also based its conclusion on the fact that the excess policies have 

their own “Limits of Insurance” section. [Dkt. 275, at 11.] But this actually proves USAG’s 

point, not ACE’s. If the excess policies have their own, detailed “Limits of Insurance” section, 

those provisions should be operative—and those alone—not the different and conflicting rules 

from the primary policies’ “Limits of Insurance” section. Accordingly, when the excess policies 

state that they do not “follow form” to provisions that “relate to . . . limits of insurance,” 12 it is 

                                                 
12 This Court really need not look any further than the language in the excess policies that 
directly prohibits incorporation of provisions from the primary policy that “relate to . . . limits of 
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partly because they already have their own “Limits of Insurance” section and do not need 

another. 

Moreover, the “Limits of Insurance” provisions in the primary policy are at least arguably 

“inconsistent with” the “Limits of Insurance” in the excess policies. The Bankruptcy Court held 

that the primary policies have “anti-stacking” clauses, but the excess policies provide exactly the 

opposite. Nothing in the excess policies even arguably alters ACE’s promise to pay $10 million 

“for all covered damages sustained during each annual period.” [Dkt. 175-2, §I.B, at 2 (emphasis 

added).] Given that inconsistency, the excess policies’ unqualified promise to pay $10 million 

per year must be given effect.13 

The result reached by the Proposed Order is “inconsistent with the provisions” of the 

excess policies in another way, too. By accepting ACE’s argument that only the first “follow 

form excess policy can pay” when there is “abuse committed during all three years” [Ex. A, at 

67:14–17], it contradicts the plain language of the first excess policy, which limits coverage to 

“bodily injury . . . that takes place during [the] policy period,” [Dkt. 175-2, §I.A, at 2 (emphasis 

                                                                                                                                                             
insurance.” Indeed, ACE conceded that “if the Court wants to say that it relates to limits of 
insurance, that’s fine.” [Ex. A, at 70:10–12.]    
13 The cases ACE cites do not support its argument. [Dkt. 239, at 14.] None of the cases involved 
a situation where, as here, the insurer argued that the “Limits of Insurance” section of a primary 
policy should supplant or supplement the “Limits of Insurance” section in the excess policy. 
Moreover, the cases support the rule that courts construe policies against the insurer unless the 
language clearly and unambiguously requires the opposite. For example, in Union Carbide Corp. 
v. Affiliated FM Ins. Co., 947 N.E.2d 111, 113 (N.Y. 2011), the court held that since the primary 
policies provided coverage on an annual basis, the “follow form” excess policies likewise 
provided annualized limits in the absence of clear language to the contrary, of which there was 
none. In Air & Liquid Sys. Corp. v. Allianz Underwriters Ins. Co., 2013 WL 5436934, at *25 
(W.D. Pa. 2013), the court found that “non-cumulation” clauses were incorporated into the 
excess policies because they were located in the primary policies’ “Conditions” section, to which 
the excess policies followed form without exception, and not in the “Limits of Insurance” section 
as is the case here. 
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added)], and therefore cannot cover abuse “first committed” and “bodily injury” sustained after it 

expired. 

In short, all three of the primary policies pay. How much they pay is the only issue in 

dispute. Similarly, all three of the excess policies pay regardless of how the Court construes the 

Limits terms of the primary policies.     

VI. CONCLUSION 

The Bankruptcy Court’s proposed order resolved the issue on a ground neither party 

advanced and which ACE conceded is not at issue. The Court should, at the very least, REJECT 

the proposed findings and RECOMMIT the issue to the Bankruptcy Court for reconsideration 

based on premise that all three primary policies are triggered. In the alternative, because USAG’s 

reading of the policy is reasonable, and because ACE’s reading is not the “only reasonable 

interpretation” of the policy, the Court should GRANT USAG’s Motion for Partial Summary 

Judgment and DENY ACE’s Cross-Motion for Partial Summary Judgment.  
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Appendix 1 – ACE Coverage Chart (hypothetical Nassar claimants) 

Any shading = abuse in policy year | Red shading = no ACE coverage  
Green shading = ACE coverage | Dark green shading = abuse triggering ACE coverage 
 

Claimant TIG 97-98 ACE 98-99 ACE 99-00 ACE 00-01 TIG 01-02 
“Year -1” “Year 1” “Year 2” “Year 3” “Year 4” 

#1      

#2  Year 1 
Claimant    

#3   Year 2 
Claimant   

#4   Year 2 
Claimant  [Not covered 

by ACE] 

#5    Year 3 
Claimant 

[Not covered 
by ACE] 

#6  Year 1 
Claimant   [Not covered 

by ACE] 

#7   Year 2 
Claimant   

 
1.   INSURING AGREEMENT 

a.   We will pay those sums that the insured becomes legally obligated to pay as damages 
because of “bodily injury” or “personal injury” to which this insurance applies arising out 
of “physical abuse or “sexual misconduct” against any person while in the care, custody, 
or control of the insured.  

**** 
b.   This insurance applies to “bodily injury” or “personal injury” only:  

(1)    if the “bodily injury” or “personal injury” is caused by an act of “physical abuse” or 
“sexual misconduct” committed in the “coverage territory” [not at issue]; and 

(2)    if the “bodily injury” or “personal injury” is caused by an act of “physical abuse” or 
“sexual misconduct” first committed during the policy period; and  

(3)    so long as the “bodily injury” or “personal injury” is sustained:  
(a)    during the policy period; or  
(b)    during any subsequent policy period in which we, or any other company  

affiliated with us, have issued a policy which would apply to such “bodily 
injury” or “personal injury” except for a provision that such “bodily injury” or 
“personal injury” be caused by an act of “physical abuse” or “sexual 
misconduct” first committed during its policy period.  

 
Below are applications of this insuring agreement, as interpreted by USAG, to the seven 

hypothetical claimants represented by the chart above: 
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Nassar Claimant #1 
Year 1 Year 2 Year 3 

Not triggered, not covered. 
Even though injury is 
“sustained” in Year 1 [Y1, 
§1.b(3)(a)], it was not caused 
by abuse “first committed 
during” Year 1 against 
Claimant #1 [Y1, §1.b(2).]  
 
*Note: Injury in “Year -1” is 
not covered because it is not 
“sustained” during an ACE 
policy period [Y1, §1.b(3)(a)] 

Not triggered, not covered. 
Even though bodily injury is 
“sustained” in Year 2 [Y2, 
§1.b(3)(a)], it was not caused 
by abuse “first committed 
during” Year 2 against 
Claimant #1 [Y2, §1.b(2).] 

Not triggered, not covered. 
Even though bodily injury is 
“sustained” during Year 3 [Y3, 
§1.b(3)(a)], it was not caused by 
abuse “first committed during” 
Year 3 against Claimant #1 [Y3, 
§1.b(2).] 

 
Nassar Claimant #2 

Year 1 Year 2 Year 3 
TRIGGERED. Bodily injury 
is “sustained” during Year 1 
[Y1, §1.b(3)(a)] and is caused 
by abuse “first committed 
during” Year 1 against 
Claimant #2. [Y1, §1.b(2).] 

Not triggered, but covered 
under Year 1. Injury is not 
caused by abuse “first 
committed” during Year 2 
against Claimant #2. [Y2, 
§1.b(2).] However, since it 
would be covered absent this 
Year 2 requirement, Year 1 
agrees to pay for injury to 
Claimant #2 sustained in 
Year 2. [Y1, §1.b(3)(b).]  

Not triggered, but covered 
under Year 1. Injury is not 
caused by abuse “first 
committed” during Year 3 
against Claimant #2. [Y2, 
§1.b(2).] However, since it 
would be covered absent this 
Year 3 requirement, Year 1 
agrees to pay for injury to 
Claimant #2 sustained in Year 
3. [Y1, §1.b(3)(b).] 

 
Nassar Claimant #3 

Year 1 Year 2 Year 3 
Not triggered, not covered. 
Bodily injury is not 
“sustained” by Claimant #3 
during Year 1. [Y1, 
§1.b(3)(a)] 

TRIGGERED. Bodily injury 
is “sustained” during Year 2 
[Y2, §1.b(3)(a)] and is caused 
by abuse “first committed 
during” Year 2 against 
Claimant #3 [Y2, §1.b(2).] 

Not triggered, but covered 
under Year 2. Injury is not 
caused by abuse “first 
committed” during Year 3 
against Claimant #3. [Y3, 
§1.b(2).] However, since it 
would be covered absent this 
Year 3 requirement, Year 2 
agrees to pay for injury to 
Claimant #3 sustained in Year 
3. [Y2, §1.b(3)(b).] 
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Nassar Claimant #4 
Year 1 Year 2 Year 3 

Not triggered, not covered. 
Bodily injury is not 
“sustained” by Claimant #4 
during Year 1. [Y1, 
§1.b(3)(a)] 

TRIGGERED. Bodily injury 
is “sustained” during Year 2 
[Y2, §1.b(3)(a)] and is caused 
by abuse “first committed 
during” Year 2 against 
Claimant #4 [Y2, §1.b(2).] 

Not triggered, but covered 
under Year 2. Injury is not 
caused by abuse “first 
committed during” Year 3 
against Claimant #4. [Y3, 
§1.b(2).] However, since it 
would be covered absent this 
Year 3 requirement, Year 2 
agrees to pay for injury to 
Claimant #4 sustained in Year 
3. [Y2, §1.b(3)(b).] 
 
*Note: Injury in “Year 4” is not 
covered by the Year 2 extension 
described above. The Year 4 
policy is not “issued” by ACE 
“or any company affiliated with 
[ACE]” [Y2, §1.b(3)(b)] 

 
Nassar Claimant #5 

Year 1 Year 2 Year 3 
Not triggered, not covered. 
Bodily injury is not 
“sustained” by Claimant #5 
during Year 1. [Y1, 
§1.b(3)(a)] 

Not triggered, not covered. 
Bodily injury is not 
“sustained” by Claimant #5 
during Year 2. [Y2, 
§1.b(3)(a)] 

TRIGGERED. Bodily injury is 
“sustained” during Year 3 [Y3, 
§1.b(3)(a)] and is caused by 
abuse “first committed during” 
Year 3 against Claimant #5 
[Y3, §1.b(2).] 
 
*Note: Injury in “Year 4” is not 
covered by the Year 3 
extension. The Year 4 policy is 
not “issued” by ACE “or any 
company affiliated with [ACE]” 
[Y3, §1.b(3)(b)] 
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Nassar Claimant #6 
Year 1 Year 2 Year 3 

TRIGGERED. Bodily injury 
is “sustained” during Year 1 
[Y1, §1.b(3)(a)] and is caused 
by abuse “first committed 
during” Year 1 against 
Claimant #6. [Y1, §1.b(2).] 

Not triggered, but covered 
under Year 1. Injury is not 
caused by abuse “first 
committed” against Claimant 
#6 during Year 2. [Y2, 
§1.b(2).] However, since it 
would be covered absent this 
Year 2 requirement, Year 1 
agrees to pay for injury to 
Claimant #6 sustained in 
Year 2. [Y1, §1.b(3)(b).]  

Not triggered, but covered 
under Year 1. Injury is not 
caused by abuse “first 
committed” against Claimant 
#6 during Year 3. [Y2, §1.b(2).] 
However, since it would be 
covered absent this Year 3 
requirement, Year 1 agrees to 
pay for injury Claimant #6 
sustained in Year 3. [Y1, 
§1.b(3)(b).] 
 
*Note: Injury in “Year 4” is not 
covered by the Year 1 
extension. The Year 4 policy is 
not “issued” by ACE “or any 
company affiliated with [ACE]” 
[Y1, §1.b(3)(b)] 

 
Nassar Claimant #7 

Year 1 Year 2 Year 3 
Not triggered, not covered. 
Bodily injury is not 
“sustained” by Claimant #7 
during Year 1. [Y1, 
§1.b(3)(a)] 

TRIGGERED. Bodily injury 
is “sustained” during Year 2 
[Y2, §1.b(3)(a)] and is caused 
by abuse “first committed 
during” Year 2 against 
Claimant #7 [Y2, §1.b(2).] 
 

Not triggered, not covered. 
Bodily injury is not “sustained” 
by Claimant #7 during Year 3. 
[Y3, §1.b(3)(a)] 
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THE COURT:  Okay, this is 18-9108, USA Gymnastics is1

the Debtor.  We’re here on two different summary judgment2

motions, actually cross motions.  One involving the Debtor and3

TIG, and the other involving the Debtor and Ace.  Anything4

before we get into this from anybody? 5

Okay, I think we’re scheduled to start with USAG’s6

summary judgment motion against TIG.  7

MR. PLEWS:  Thank you, Your Honor.  Good afternoon,8

Your Honor. 9

THE COURT:  Good afternoon. 10

MR. PLEWS:  First of all, just by way of11

introduction, Greg Gotwald, my partner here will be arguing the12

motion involving Ace.  And also consultatively, Melissa Root13

and C.J. Snyder, the outside general counsel.  And Ryan Leagre,14

who may not have met yet from our office. But you’re about to15

get handed something by him.   16

THE COURT:  Okay.  17

MR. PLEWS:  He’s a bright young man who works with18

us.  We thank the Court again for its personal accommodation,19

and all the staff and counsel, so that I can hear everything20

that goes on, which is a great treat.  I think.  We’ll see.  21

The first motion against TIG, our motion against TIG,22

seeks to renarrow declarations all supported by the plain23

language of the policy terms.  And actually I think now is the24

time when Mr. Leagre may hand you.  What I’ve done is just25

WWW.JJCOURT.COM
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taken some of the exhibits -- 1

THE COURT:  More binders?  2

MR. PLEWS:  Yeah, just what you need, just what you3

need. 4

THE COURT:  I going to start a binder shop when we’re5

done. 6

MR. PLEWS:  I already gave, gave a copy of this to7

counsel for TIG, so they have a copy of it. 8

THE COURT:  Okay. 9

MR. PLEWS:  And what it is is you’ll see, it’s a,10

it’s the exhibits from our motion in tab form that corresponds. 11

You’ll note that there’s no number 1 in this book.  And that’s12

because I just started with Exhibit 2 in our motion.  And13

picked the really essential ones.  So that should work. 14

Anyway, we seek three declarations.  The first is15

that the abuse and molestation exclusion in the 2001 policy,16

and I’m going to call those AMEs for short, to avoid all those17

extra syllables.  But the AME in the 2001 policy applies only18

to coverages A and B and not, specifically does not apply to19

coverage D.  That’s very important because coverage D is legal20

liability to participants.  And that has coverage that has no 21

limit.  22

In the second declaration, is the AME in the 199623

excess policy only applies to claims of personal injury, and24

personal injury as defined in that policy does not include25
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bodily injury.  Therefore there’s no exclusion against bodily1

injury claims. 2

The third declaration is then that the AMEs in the3

1991 and ‘92 policies only apply if TIG can show that the4

claimants were in the care, custody or control of USAG or5

another insured when harmed.  In other words, if they were not6

-- if they can’t show that then the exclusion doesn’t apply in7

those claims and we’d be covered. 8

These are all important issues.  They’re critical not9

to just to resolution of the case, ultimately, but trying to10

move forward in mediation or settlement as well. 11

I’ll turn to the 2001 policy first.  And if you would12

open your booklet to Exhibit 3 there, you’ll see where it sets13

out the legal liability to participants coverage.  And that’s14

Exhibit 3 in the motion. But as you can see there, the15

highlighted portion has coverage D, so that identifies us as16

coverage D, that’s the way it’s referred to, by village17

participants. I included in the second page there -- although18

you can though it has its own exclusions. It’s a -- it has a19

coverage part, it says will pay these claims, bodily injury to20

participants.  21

It also has its own definition of participant in the22

back there, so you can see how that would apply to a great23

number of the potential claimants here.  Perhaps not all, but24

certainly a great number of them.  This is by far the most25
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important actually economically speaking of the three1

declarations that we’re seeking.   2

TIG argues there’s no coverage under the AME for3

2001.  And the way they get there, if you’ll turn to page,4

Exhibit 2 there, it gives you the AME for this policy.  And5

there it is, you can see it, and that’s the whole of it.  But6

they’re wrong.  And they’re wrong on the face of it.  And you7

can see in the highlighted portion that the exclusion that’s8

described here, that’s embodied here, is applied only to9

coverages A and B, not coverage D.  10

And really that’s the end of the argument.  That’s11

the plain language of the policy.  It just says it applies to12

coverages A and coverage B, it does not apply therefore to13

coverage D.  And that’s pretty straightforward.  14

Their efforts to avoid this conclusion fail for at15

least six reasons.  One is it ignores, they ignore and try to16

render basically a surplusage that two highlighted sentences,17

highlighted part in the yellow that says it applies to coverage18

A and coverage B.  They would have the Court pretend that19

actually this somehow doesn’t exist.  And under Indiana Law you20

can’t do that.  You can’t, this violates so many different21

principles of Indiana insurance coverage law.  It took me a22

while to write them all down. 23

But basically courts can’t rewrite policies, you24

can’t take something out of there that’s there.  It’s there and25
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it applies to coverages A and B.  And you can’t change the1

terms of the policy.  Policies can’t be interpreted to render2

any particular portion of a policy surplusage. And that would3

be the case if this applied to all of the coverages.  And4

there’s no need for specifics on A and B that’s set forth in5

the actual exclusion itself.  6

Certainly you can’t expand an exclusion beyond its7

terms.  And as you know, as you already held less than a week8

ago, or I guess just about a week ago, exclusions must be9

plainly stated and clearly and plainly expressed.  And10

certainly there is nothing in there that suggests a exclusion11

of coverage D.  To the contrary, it expressly and directly says12

that coverages A and B are the coverage under which this13

exclusion would apply. 14

Now, reason number two, had TIG intended to apply15

this AME to all of the coverages, it could have and should have16

done so, either by listing the coverages separately, A, B, C,17

D, E.  Or A, B, C, D.  Or by omitting the reference, the18

specific reference to coverage A and coverage B.  Either way19

would work.  And if you turn to the other endorsements section20

which is the end of the notebook I’ve given you, you see that21

they knew how to do this because they did it three other places22

in their policy, at least three other places in the policy. 23

If you look for example to the top endorsed, the top24

exclusionary exclusion for asbestos products, you’ll see that25
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it sort of parallels the exclusion in the abuse and molestation1

exclusion, except that it doesn’t have this particular2

direction to coverages A and B.  In other words, it applies to3

all the coverages, and they know how to do it because they did4

it with other exclusions in the policy. 5

Under Indiana Law, we have a case that deals -- that6

deals exactly with that situation.  The Flextar (phonetic)7

case, in the Flextar case the insurer showed by its subsequent8

inclusion of a more specific pollution exclusion that it knew9

how to create a pollution exclusion that would work, that would10

cover the specific substances that were at issue in that case. 11

It did so later in a later exclusion.  12

Here they did so even within the body of the same13

policy. They showed that they knew how to do it.  The14

consequence of not doing it when you know how to do it, is, and15

under Flextar, is a construction in favor of coverage.  So it’s16

you can’t escape the language when you’ve shown that you know17

exactly how to do it.  18

At the very least I think Your Honor, this is a19

reasonable construction of policies that average intelligence20

would give to this coverage.  They would look at that AME and21

say, this applies to coverage A and B but not to the other 22

coverages.  And since that’s a reasonable construction, at the23

very least, it prevails under Indiana Law.  We don’t have to24

have the only possible, or even the best construction, just has25
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to be a reasonable one.  And that’s a reasonable one, based on1

the plain language. 2

Reason number three, TIG relies on ISO, Insurance3

Services Organization evidence, to try to suggest that this all4

happened, it was kind of a, just a mistake.  They had an ISO5

policy which is the A and B coverage and they had an ISO AME. 6

And they put those things together with the coverage D that7

not’s in ISO form, and that’s how this happened.  8

Well, the problem with that is multiple, the problems9

are multiple.  Even if true it doesn’t lie to get around the10

plain language of the policy, what the exclusion actually says. 11

Second, there’s no evidence to back up that claim of what12

actually happened.  There’s no affidavit.  No evidence has been13

designated to you. On a motion for summary judgment if you’re14

going to suggest an alternate basis for a reading of the policy15

language you need to come forward with whatever evidence16

supports that.  Lawyers claims aren’t evidence of dispute of17

fact. 18

But even if there was evidence, they couldn’t use it19

under Indiana Law because under the Lilly case, as you know,20

extrinsic evidence can’t be used by an insurer to try to limit21

coverage and exclusion after the fact.  And that’s exactly what22

they’d be trying to do.  23

Under Indiana Law either the policy provision is24

clear, which we say it is, but at the very least, it’s25
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ambiguous as to whether it applies to coverage D.  Either way1

we win.  Either it’s clear and you apply it, under Lilly, as2

you’re required to, or it’s ambiguous and it’s construed in3

favor of coverage.  Either way they’re all just the same.  4

Reason number four, they cite to non Indiana -- 5

THE COURT:  Just a minute.  6

                 (Court and Clerk confer) 7

THE COURT:  We’ve lost the teleconference.  Is there8

something we can do about that?  Give us one minute, sorry to9

interrupt.  10

MR. PLEWS:  Okay, that’s all right.  11

                    (Pause in proceedings) 12

THE COURT:  Okay, we don’t know why we lost the13

conference call, but we’re back.  We didn’t say much, did we?  14

MR. PLEWS:  And so in conclusion -- no.  15

THE COURT:  All right, let’s -- 16

MR. PLEWS:  I think I’m on reason number four now.17

THE COURT:  Four, reason number four. 18

MR. PLEWS:  Talking about how their cases don’t work. 19

And they cite a couple of cases from out of State, not Indiana20

cases, to try to say that an exclusion can apply generally to21

all the coverages in a policy.  But the problem in that case22

is, neither, in neither case was there a specific reference in23

the exclusion to particular coverages.  In other words it24

didn’t have the same fact situation we have here, which is,25
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this abuse and molestation exclusion is referenced to and tied1

to two particular coverages, coverages A and B.  That wasn’t2

the case in either of those other non Indiana cases.  3

The other point I’d make about that is that they had4

a provision that said, the schedule, listing the exclusions,5

and said it applied to all premises and coverages. And you6

don’t have that in this policy either.  So those cases really7

don’t work. 8

Reason number five, under Indiana Law, this is sort9

of a separate and independent reason, you can’t imply an10

exclusion from its location in one place in the policy to11

another. That is you can’t imply an exclusion from coverage A12

or coverage B into coverage D.  That’s the Summit case, there13

exactly the same argument was made.  The insurer had put a14

pollution exclusion coverage A, which is bodily injury and15

property damage.  It wanted to say that well, of course we16

didn’t sell a policy that provided for coverage for this kind17

of liability under coverage B, so even though there wasn’t a18

exclusion listed with coverage B attached to it, it still19

should be implied or inferred to apply.  And the court said it20

can’t do that.  You can’t do that because you’ve got to list21

the exclusions precisely where they go.  And that limits what22

you can do. And if you don’t do that, if you don’t include the23

exclusion expressly then you can’t apply it.  24

In a later case, a Seventh Circuit case, the25
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Pipefitters case, actually an earlier case, the Pipefitter case1

found an insurer’s attempt to imply an exclusion just in that2

same fashion from one portion of the policy to another, was3

nearly sanctionable.  4

Reason number six -- 5

THE COURT:  Did you miss five? 6

MR. PLEWS:  Five was the, can’t infer from one policy7

part to another.  8

THE COURT:  Okay. 9

MR. PLEWS:  These are -- six -- 10

THE COURT:  Four seems a lot like five, but that’s11

okay. 12

MR. PLEWS:  Four was the two Indiana cases.  13

THE COURT:  That didn’t work. 14

MR. PLEWS:  Yeah, that didn’t work.  Five was the,15

okay.  I’m sort of -- the reasons are applicable to there what16

they raise in some of these things.  17

Any way number six is, they also argue that our18

purchase of a separate sexual abuse and molestation liability19

coverage form can be construed somehow as an acceptance of20

exclusion of sexual abuse coverage from all other parts of the21

policy.  Well that’s not consistent with Indiana Law, which22

says that exclusions must clearly, unmistakably apply.  23

TIG bears the burden of proof on any exclusion under24

the FLM case.  And claims as we know can be covered under25
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different coverage parts of an insurance policy.  That’s the1

FLM case from 2014. 2

So we can seek coverage under coverage D. We also3

have the opportunity to seek coverage under the sexual abuse4

coverage form if that applies and if that works the best for5

our claims or our particular kinds of claims.  We’re not6

limited because we have purchased or have one kind of coverage7

that covers sexual abuse, from using another kind of coverage8

if it applies and covers sexual abuse.  And that’s this does,9

it’s not excluded.  Coverage D is not, doesn’t have an10

exclusion and it fits the coverage for bodily injury there. 11

Any way those are the six reasons.  I think that that12

point is pretty well established,  I think the first13

declaration.  Now let’s move to the second one. 14

The second declaration is on the 1996 excess policy. 15

And the first thing you do I think is turn to Exhibit 6, in16

your book.  And by way of background, this is part of the17

primary policy.  We’re talking about an exclusion in the excess18

policy.  It’s a $2 million excess policy in 1996.  And the19

primary policy does not have any -- so what they’re doing,20

they’re applying their AME is only in the excess policy, not in21

the primary.  22

The excess policy defined -- the primary policy, if23

you look at it, it provides coverage for both bodily injury or24

personal injury.  It defines personal injury, and you see that,25
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that’s the exhibit that’s now open, Exhibit 6, personal injury1

is defined there to mean injury other than bodily injury.  In2

other words, it’s injury but not bodily injury, it’s personal3

injury. 4

This is important because when you get to the excess5

policy, and that’s if you’ll turn to Exhibit 4 now, what you6

find in the excess policy, remember you were just looking at a7

primary policy’s definition of personal injury.  And if you8

look in the excess policy, what you see is that the9

definitions, it’s right in the highlighted yellow, the10

definitions of the underlying insurance apply to this coverage,11

unless they are inconsistent with the provisions of this12

policy.  13

There is no definition of personal injury in the14

excess policy.  There is no exclusion of molestation or sexual15

abuse coverage under the primary policy.  So there’s no16

inconsistent term, there’s not another definition in the excess17

policy that would conflict to the definitions incorporated by18

the terms of the primary policy.  By the terms of the excess19

policy, and defined by the primary policy.  20

Now there is a bit of an excess in the primary back21

and forth, but to get the idea, the definitions are by this22

provision absorbed into the excess policy.  The definitions of23

the primary policy, that was the definition of personal injury24

that excludes bodily injury from that definition, which means25
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that bodily injury is not excluded.  1

If you turn to Exhibit 5, that is the actual AME for2

the 1996 excess policy.  As you can see what it says it does3

not apply to personal injury.  Personal injury is in bold4

letters there.  So personal injury isn’t defined anywhere in5

this policy. It is defined in the primary policy whose terms6

are expressly incorporated into the excess policy, whose7

definitions are expressly incorporated in the excess policy. 8

So that definition excludes bodily injury, therefore personal9

injury is all -- bodily injury, personal injury is all that’s10

covered. 11

And personal injury if Your Honor will recall,12

details generally speaking a series of offenses.  It can be13

invasion of privacy, wrongful entry, a whole bunch of14

environmental or offense that are applied to environmental15

claims, but also to other claims, libel, defamation, a whole16

series of those.  17

And but the important point for this purpose is, that18

that exclusion which excludes personal injury, is defined in a19

way that does not exclude bodily injury.  You can have claims20

in these kinds of sexual abuse situations that may not involve21

bodily injury.  And you can -- and therefore there’s a -- it22

makes sense to have an exclusion that’s limited in this way. 23

And is focused only on those particular kinds of claims as24

opposed to bodily injury claims arising from that. 25

WWW.JJCOURT.COM

Case 19-50012    Doc 294-1    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 15 of 77



16

In any case, that’s the definition, that’s their1

definition and it’s incorporated within the policy by the2

policy’s terms.  So there are two reasons really why we should3

win on this.  One is, that it has, it’s incorporated by the4

personal injury definitions, incorporated into the excess5

policy, as by the terms of the excess policy itself.  And it6

draws them in there.  7

There’s no other way to read that.  There’s no8

inconsistency, there’s no exclusion in the primary policy. 9

There’s no definition in the excess policy that conflicts with10

the definition in the primary policy.  It’s just, it operates11

as a matter of law from the operation of those terms.  12

We have cases, the PSI case, that looks to that. 13

Describes what a follow form policy like this is.  It’s meant14

to parallel and parallel the lower policy, it incorporates15

those terms. 16

There’s another case, a particularly applicable case,17

is the Estate of Harris, it’s an Indiana Supreme Court18

decision.  This is a good example of how Indiana Courts19

construe undefined terms like personal injury in this excess20

policy, by looking elsewhere in the policy.  There the Court21

had to determine what the terms, others we protect, would mean22

with respect to uninsured motorists protection.  23

The Court concluded, now that term was defined in24

another part of the policy, where the words were capitalized25
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and in all bold letters.  They were not in, in the part of the1

policy where they were looking at, the words others we protect2

only we was in bold.  So there were two different possible ways3

of reading, of describing or picturing those two terms.  4

But the Court said, ultimately, that a policy holder,5

reasonable policy holder would look to the one definition in6

the bold terms, and say that’s what the meant here. That is the7

scope and definition of the term that I should follow.  8

So that’s a case just like this one.  When this case,9

in fact is even stronger than Harris, because in this case the10

excess policy actually commands that the definitions are to be11

those found in the primary policy, and draws them up from their12

primary policy.  And that’s again stronger than the Harris. 13

But Harris shows that just simply within the terms of14

the way the terms are used in a policy in itself is enough to15

require the use of that definition consistently across the16

policy.  17

I should point out by the way that this primary and18

this excess policy work together, they’re not completely19

separate.  They’re referenced to each other. In fact there’s a20

reference in the excess policy to the primary policy, the 21

underlying insurance, as being part of this policy, part of the22

excess policy.  23

So however, what you might say with all of that, I24

mean the direct link between the definition here and the, in25

WWW.JJCOURT.COM

Case 19-50012    Doc 294-1    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 17 of 77



18

the primary policy and the absorption of definition by the1

excess policy, what could possibly be their argument.  Well,2

TIG argues that instead of using the definition that’s in the3

primary policy, which the policy holder is commanded to use by4

the terms of the excess policy, we should use instead a general5

sort of definition of bodily -- or personal injury that could6

include bodily injury.  7

There’s no authority mind you for this, particularly8

under Indiana Law, to use an, to construe the terms of an9

exclusion that way in order to expand it, its coverage, when10

it’s limited by its own terms.  But that’s their argument.  11

However it doesn’t help them in the end because of12

the second reason why we should prevail.  Which is that even if13

it were proper to resort to dictionary definitions or some14

other kind of definition, those definitions don’t clearly15

support their position.  The definition of personal injury in16

Black’s Law Dictionary for example, includes the following. 17

Includes number one, in a negligence action, any harm caused to18

a person such as a broken bone, a cut or a bruise. But19

definition number two says, any invasion of a personal right,20

including mental suffering and false imprisonment.  21

So you’ve got that second definition is perfectly22

consistent with the definition we’re using from the policy23

itself, from the primary policy.  That’s exactly the same kind24

of language. And it would be limited exactly that way.  25
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So if we, even if we turn to outside definitions,1

those definitions actually support us not them.  We got two2

definitions that are reasonable and possible, that’s ambiguity.3

That’s construction in favor of coverage.  And that would be4

again the Summit and the Eli Lilly cases would be on that5

point.6

Finally the third category, the third declaration,7

involves the 1991/92 policies.  And if you turn to Exhibit 7,8

you get the background for that, that exclusion.  This9

exclusion is an exclusion that says it applies when the10

person’s abused while in the custody, care, custody or control11

of any insured.  Now I should point out, Dr. Nassar, Larry12

Nassar is not an insured, he’s a volunteer, he would not be an13

insured. So it wouldn’t be -- 14

So in other words for this exclusion to apply, for15

them to limit coverage so it doesn’t assist in resolution of16

the claims, of the claimants to which these two policies apply,17

and I think there about a 20 odd of those claimants, they have18

to show that claimant was in the care, custody, control of an19

insured when the abuse occurred.  And we think that’s an20

important clarifying declaration.  21

It is in a sense just asking you to declare what the22

policy says in its own terms.  But I think that’s necessary23

because TIG has taken the position, even in the brief on this24

point, they had a section on the heading on page 19 of their25
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response brief, saying USAG is not entitled to coverage under1

the 1991 and 92 policies.  In other words, they’re taking the2

position that despite the fact that the exclusion says the3

person has to be in the care, custody and control, it’s still4

barred, even without that showing.  And that’s just not, that’s5

just not right.  And so that’s the reason why this third6

declaration is necessary.  7

It will be useful in that the care, custody and8

control is actually required under both parts of this9

definition, if you read it all the way through it’s kind of a10

confusing word mix. But if you read it through it sort of11

clarified that whether it’s part A or B, in either case,12

because with part B, you have to have persons whose conduct13

would be excluded by A above.  So they’re all tied together. 14

And now require the care, custody and control by the abuser. 15

Now, this is not -- Chubb, or TIG characterizes this16

as an unnecessary request or something that’s, must await17

further discovery. But at the same time they’re suggesting that18

well USAG really isn’t covered here because if either he has a19

good defense on the one hand or on the other hand assert, take20

an inconsistent position that well, if we, we don’t know the21

facts to show this. So USAG has been accused of having22

everybody essentially was in their care, custody and control,23

that’s claiming in this bankruptcy.  24

But that’s not really true. There are cases, courts25
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that have construed this type of exclusion narrowly, and I1

refer to Your Honor to a case we cite in our brief, Connecticut2

Insurance Guaranty Association, a Connecticut case from 2007. 3

And that would have a major impact and potential positive4

impact on the amount of coverage available.  And so we’re not,5

there’s not, this is not the spot for a determination of case6

by case on what care, custody and control means.  Because it7

could mean different things in different States’ Laws.  8

Different factual situations.  Different, a whole bunch of9

differences could make an impact.  10

But it is important to get the declaration that they11

do have to show they -- the insurance company to show that12

there’s not coverage, they do have to show the individuals were13

in the care, custody and control of an insured, USAG.  The14

importance of this is that, one important thing is, the15

plaintiffs with awareness of this exclusion for example, may16

choose to prove liability in a fashion that’s different, that17

does not involve proving care, custody and control.  Do you see18

what I mean? 19

They need to have the opportunity to understand what20

the coverage is so that they know where, which way to pursue21

their case, and pursue their claim, whether or not that issue22

is important or not.  It’s a limited ruling.  23

There are a bunch of other endorsements that take24

points too about reasons why this policy might be limited in25
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some fashion. Those really aren’t before you today.  Whether or1

not for example we have to prove that there’s a sanctioned2

event.  Or whether if it’s a sanctioned event where this took3

place.  That that somehow automatically means it was care,4

custody or control.  None of that has been teed up for you5

here.  It really turns on other issues involving particular6

facts, particular cases.  7

But what is important is that there be a recognition8

and understanding that if the insurance exclusion here is only9

going to apply if they do show there was care, custody and10

control at the time of the injury, by an insured.  11

So those are the three declarations we seek.  The12

2001 policy that it doesn’t apply to coverage, that the AME13

doesn’t apply to coverage D.  And the 1996 excess policy, that14

it, that that exclusion does not apply to bodily injury under15

that excess policy.  And finally that in order for the16

exclusion in the 1991/92 policy to apply, they have to show17

that there was care, custody and control by the accused, by an18

insured. 19

THE COURT:  Okay.20

MR. PLEWS:  Thank you, Your Honor. 21

THE COURT:  Thank you.  22

MS. SIMPSON:  Good afternoon, Your Honor, Heather23

Simpson for TIG Insurance Company, and also with me George24

Calhoun and Scott Fisher, co-counsel.  USAG asserts to this25
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Court that the policy language should be enforced in accordance1

with its plain meaning.  And we agree with that.  It’s2

important to remember what it is we’re addressing here, which3

is an abuse and molestation exclusion which is found to be4

unambiguous by the Indiana Supreme Court and courts throughout5

the country. 6

USAG purchased policies with an exclusion expressly7

barring coverage for claims arising from sexual abuse and8

molestation.  But somehow USAG now argues that those exclusions9

do not apply to the underlying sexual abuse claims against it. 10

This is an unreasonable interpretation that must be11

rejected by the Court.  And they allude to a lot of Indiana12

case law, Your Honor, but Indiana Law does not dictate any sort13

of special or unique outcome here.  The case law in Indiana,14

and every jurisdiction, requires the Court to enforce the15

unambiguous language in accordance with its plain meaning.  16

The Law forbids the Court from rewriting the terms of17

the policy, to provide coverage that the insured did not18

purchase.  And was not bargained for.  And it requires the19

Court to reject any unreasonable interpretations of policy20

provisions that fail to harmonize the terms of the contract as21

a whole.  22

And so this is the prism through which the Court23

should consider the cross motions for summary judgment.  24

To provide a little bit of background, TIG issued25
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commercial general liability insurance policies to USAG from1

the late 80s to 1998, and then again for one year from 2001 to2

2002.  TIG has been contributing to USAG’s defense costs since3

the outside of the underlying lawsuits.  It continues to do so4

today.  TIG has issued several polices to USAG that do not5

contain abuse and molestation exclusions, and are not subject6

to this motion.  USAG has sought summary judgment solely with7

respect to five policies that do contain the abuse exclusion. 8

It seeks three declarations from the Court today, all9

of which should be denied.  Starting with the 2001 policy, this10

policy contains the exact abuse and molestation exclusion that11

was deemed unambiguous by the Indiana Supreme Court in the12

Holiday Hospitality case. 13

THE COURT:  But it didn’t deal with references to14

coverage A, property damage and bodily injury, Holiday15

Hospitality, the motel case.  That didn’t have that language. 16

MS. SIMPSON:  Your Honor, I think in that case you17

were not dealing with a coverage D situation, so it is unique. 18

And -- 19

THE COURT:  But you just said it was exactly the20

same. 21

MS. SIMPSON:  No, the exact exclusion.  It was a22

coverage A claim, so coverage D was irrelevant there. So this23

dispute was not at issue there. 24

THE COURT:  Well -- 25
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MS. SIMPSON:  The language was the same substantive1

language of the exclusion. 2

THE COURT:  Yes, I don’t think anyone disputes that3

it’s a valid exclusion language.   Right, I mean -- the4

question is --5

MS. SIMPSON:  I would think not, Your Honor.  6

THE COURT:  -- to what -- 7

MS. SIMPSON:  I would think -- 8

THE COURT:  -- does it apply.  That’s the issue here. 9

MS. SIMPSON:  That is the issue.  And if we look to10

the very first sentence of the endorsement at the very top, it11

says that this endorsement modifies the commercial general12

liability coverage part.  The CGL coverage part, which is a13

standard insurance form in the general liability policy.  14

The coverage D is added to the policy by way of a15

legal liability to participants endorsement.  That endorsement16

likewise says it modifies the commercial general liability17

coverage part.  And really all this endorsement does, it says18

injury to a participant, bodily injury to a participant is19

going to be excluded under A.  And we’re going to move it over20

to a coverage D. But coverage D is still a bodily injury21

coverage grant, and it is still part of the commercial general22

liability coverage part. 23

It is still subject to the terms of the commercial24

general liability coverage part, it actually uses definitions25
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from the commercial general liability part.  It is part and1

parcel of it.  It also, it applies to bodily injury to2

participants.  The abuse or molestation exclusion applies to3

bodily injury arising from sexual abuse.  4

And so my, counsel for the adversary focuses on the5

highlighted part in the exclusion, which references coverage A6

and coverage B.  7

THE COURT:  And it only applies to those two. 8

MS. SIMPSON:  And that’s a logical thing to reference9

there because in the standard commercial general liability10

part, there is only coverage A and B as liability coverage11

grounds. And so that language is telling the reader where this12

exclusion will go into the policy.   But it still is modifying13

the commercial general liability policy as a whole, of which14

coverage D is now a part. 15

It is -- 16

THE COURT:  So the reference D, my recollection is it17

just referenced A and B, and C was originally with the med pay18

part. 19

MS. SIMPSON:  That’s true. 20

THE COURT:  Originally part of the -- 21

MS. SIMPSON:  Coverage C is for medical expenses and22

coverage C has an express exclusion that says it does not23

apply,  it does not provide coverage for medical expenses24

arising from bodily injury excluded by coverage A.  So nothing25
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under -- 1

THE COURT:  So probably D would have been well placed2

language if they had done that.  Shouldn’t they have mirrored3

what they did in C if the intent of the drafter was to apply4

the exclusion A to D, like they did C? 5

MS. SIMPSON:  Your Honor, but the language of the6

abuse and molestation exclusion expressly says there is no7

insurance for bodily injury arising from sexual abuse.  The8

participant liability coverage grant is for bodily injury. 9

There was no need to say anything in addition. 10

THE COURT:  You shouldn’t have put that language in11

there, that A and B.  That was not, whoever drafted that should12

take a lesson from that.  13

MS. SIMPSON:  Well the drafters of that form Your14

Honor, were the Insurance Services Office which is just a15

national organization that promulgates forms.  Normal, a16

typical policy does not include a coverage D.  This is17

something unique to sports organizations.  So an underwriter or18

a draftsman at the Insurance Services Office wouldn’t be19

contemplating a specific niche type of policy that may have a20

coverage D, or a different type of coverage.  But they were21

sure to say in all capital letters, this modifies the22

commercial general liability coverage part.   23

And I would direct Your Honor to one of the cases24

cited in our brief, which I would submit is the only case25
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that’s actually directly on point here.  And that’s the Capital1

Indemnity Inc. verse Brown case from the Court of Appeals of2

Georgia, 2003.  In that case a patron at a bar was assaulted3

and brought a lawsuit against the security company for the bar. 4

And the commercial general liability policy issued to the5

security company had an assault or battery exclusion.  So the6

insured, similar to USAG here, tried to circumvent that7

exclusion by focusing on a separate endorsement in the policy8

which was for errors and omissions in the performance of the9

professional services. 10

Like the participant endorsement here, that E and O11

endorsement did not reference the assault and battery exclusion12

at all.  So the insured said, well hey, we don’t need coverage13

under the CGL, we’ll get it under the E and O endorsement. The14

court summarily rejected that.  They found that the E and O15

endorsement, even though it was a separate page of the policy,16

formed a part of the commercial general liability coverage.  It17

found that it did not stand alone, that it had to be construed18

within, reading the CGL part as a whole.  19

And because that E and O endorsement formed part of20

the CGL policy, the assault and battery exclusion applied just21

as much to the endorsement as it did with the original CGL22

coverage form.  23

And that’s exactly what we have here, Your Honor.  We24

have an endorsement that becomes part of the CGL part. And in25
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order to harmonize all parts of the policy as a whole, one must1

consider them both and apply the abuse or molestation exclusion2

to coverage D. 3

I would just like to address Mr. Plews’ comments4

about some of the environmental cases that he cited, about the5

pollution exclusion.  And those cases are distinguishable from6

the facts here.  In those cases, there was a pollution 7

exclusion in coverage A that pertained to bodily injury or8

property damage arising from pollutants or whatever the case9

may be.  It didn’t reference personal injury.  And the court10

found that there was no exclusion for personal injury.  11

Here we have an exclusion that specifically says it12

applies to bodily injury arising out of sexual abuse.  Coverage13

D is a bodily coverage grant.  There is no leap of logic that14

is necessary to get there.  The policy was negotiated and15

purchased by USAG to exclude any CGL coverage for sexual abuse. 16

And that applied to all parts of the CGL form.  17

And to even make the argument, you know, further18

supported here, they understood they didn’t have coverage under19

the CGL, because they paid an additional premium to get a20

separate coverage form just specifically for sexual abuse and21

molestation liability coverage.  22

It’s there in the policy.  It has its own terms and23

conditions.  But USAG doesn’t want to bring a claim for24

coverage under the sexual abuse coverage form, it somehow25
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thinks that it can backdoor its way back into CGL coverage when1

there clearly is an exclusion directly on point speaking to2

those issues.  3

So overall, under Indiana contract interpretation4

principles, Your Honor, USAG’s interpretation is not5

reasonable, it is not, it does not comport with the provisions6

of the policy as a whole or what was bargained for between the7

parties back in 2001.  8

The Court should deny USAG’s request for a9

declaration and instead grant TIG’s cross motion for a10

declaration that the abuse or molestation exclusion in the 200111

policy applies to the entirety of the CGL part, including12

coverage D. 13

Moving to the second declaration USAG seeks, on the14

1996 excess policy. This policy contains a molestation15

exclusion.  Same import lightly different language.  It applies16

to, it says that this insurance does not apply to personal17

injury arising out of or contributed to by the molestation of18

anyone. 19

There’s no dispute here that the underlying claims20

arise from alleged molestation.  So what USAG does is try again21

to put forth an unreasonable meaning of the exclusion so as to22

circumvent its application.  23

The parties agree that personal injury is a term that24

is not defined in the excess policy. And Indiana Law tells us25
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that a failure to define a contractual term does not render it1

ambiguous.  That’s Colonial Penn versus Guzorek case and2

others.  So in the absence of a definition in the policy,3

courts will look to the usual and common meaning of the term. 4

And as we cited in our brief, and Mr. Plews recited, the5

Black’s Law Dictionary defines personal injury as any harm that6

is caused to a person such as a broken bone, a cut or a bruise;7

bodily injury.  8

So there we have it, Your Honor.  It’s right there in9

the definition of personal injury is bodily injury.  That also10

comports with common sense, common parlance, that bodily injury11

would be encompassed in personal injury.  12

THE COURT:  It’s your position that personal injury13

is not a broader term than bodily injury?  Is that your14

position?15

MS. SIMPSON:  Our -- 16

THE COURT:  You’re saying they’re synonymous in all17

respects, is that your position?18

MS. SIMPSON:  Our position is that personal injury is19

not defined in the excess policy and so it should be given its20

plain meaning, which is as set forth in Black’s Law Dictionary. 21

THE COURT:  You didn’t answer my question.  Do you22

want me to repeat it?   It’s your position here that personal23

injury is not a broader term than bodily injury under insurance24

law, is that your position?25
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MS. SIMPSON:  I think Your Honor there is -- 1

THE COURT:  Black’s Law Dictionary says so.  2

MS. SIMPSON:  There is case law, Your Honor, that3

defines personal injury as broader than bodily injury.  4

THE COURT:  Yes, right. 5

MS. SIMPSON:  Definitions have changed over time. 6

And I think, you know, not to give my personal opinion on this,7

but personal injury that’s alluded to in here likely matches up8

with a different policy that has a definition of personal9

injury that includes both personal injury and bodily injury. As10

many umbrella and excess policies did.  The form would just11

have one definition for personal injury, for bodily injury, and12

personal injury rather than separating them.  13

And so we have it in this policy where there is no14

definition.  It is according to the Dictionary meaning, a15

broader scope.  16

THE COURT:  I don’t want to give you a hard time here17

just because I can.  In my world, my background, bodily injury18

means injury to my body.  19

MS. SIMPSON:  Correct. 20

THE COURT:  Personal injury means emotional distress,21

anguish, fear, anxiety, I can go on.  In your definition, in22

your world, in your legal experience, bodily includes mental23

anguish, fear? 24

MS. SIMPSON:  Now we’re talking about bodily injury?  25
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THE COURT:  I’m asking you, does bodily -- I’m saying1

personal injury, to me -- 2

MS. SIMPSON:  Bodily injury -- 3

THE COURT:  -- includes things, I mean, just from my4

personal legal experience. 5

MS. SIMPSON:  Sure, sure.  And to answer your6

question, and I hope I’m answering it, and not just giving you7

more questions, but bodily injury can be defined in policies to8

include mental anguish or mental pain and suffering.  Or to9

exclude it.  Also different States will construe it in a10

different way.  In Indiana there needs to be a physical11

touching and a physical harm, there can’t just be a mental12

anguish component.  There must be some physical contact. So13

that would be my answer on bodily injury. 14

On personal injury -- 15

THE COURT:  -- the impact -- 16

MS. SIMPSON:  Right, so I think here we’re dealing 17

with an undefined personal injury.  It is broader than just the18

definition that USAG submits.  And does by plain meaning,19

dictionary meaning, common sense meaning, in the context of20

exclusion, includes bodily injury.  21

And I know USAG points to a secondary dictionary22

definition.  I would submit that that second definition does23

not exclude bodily injury and could very -- it includes bodily24

injury as part of it.  But in any event, this secondary25

WWW.JJCOURT.COM

Case 19-50012    Doc 294-1    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 33 of 77



34

definition does not create any ambiguity that would be1

construed against TIG.  I would refer Your Honor to the2

Westfield Insurance Company versus TCFI Bell case, which is3

from the Southern District of Indiana, 2019.  USAG relies on it4

in its brief.  Not to get into all the nitty gritty details,5

but it involved an exclusion for loss or damage to animals. And6

the parties were disputing what animal meant.   And the insurer7

relied on the primary definition, which is the common sense8

meaning of what an animal is.  9

The policyholder looked at secondary and tertiary10

definitions from the dictionary, that would have limited the11

scope of what an animal is.  And the Court rejected that.  And12

basically said, you know, the first definition is the common 13

sense definition, that’s what we’re applying.  It didn’t find14

an ambiguity just because there were multiple dictionary15

definitions. It didn’t construe it against the insurer, it used16

common sense.  And we would ask the Court do the same here.   17

I want to just respond to the argument that the18

excess policy follows form to the underlying terms, conditions19

and definitions.  The policy does follow form to the underlying 20

terms and definitions.  And it needs to follow form to them21

because we have to understand what the potential scope of22

coverage is under the excess policy.  But it also says that it23

does not follow form to the extent it is inconsistent with the24

underlying policy.  25

WWW.JJCOURT.COM

Case 19-50012    Doc 294-1    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 34 of 77



35

And while follow form policies start with the1

coverage grant that’s provided in the primary, they can also by2

their own terms add separate restrictions or limitations on3

coverage.  And that’s exactly what we have here.  4

There’s no molestation exclusion in the primary.  But5

there is indisputably a molestation exclusion in the excess. 6

That is inconsistent with the primary policy. The definition of7

personal injury in the primary policy has nothing to do with8

the molestation exclusion. So it is, it’s illogical to kind of9

extrapolate a definition for a totally different purpose in the10

primary policy to the excess policy, when they don’t, when11

they’re not consistent in terms of this type of coverage.  12

And I would also note, USAG’s interpretation from a13

practical standpoint is unreasonable.   They would argue that14

the exclusion should apply to false imprisonment claims and15

wrong eviction claims, and slander claims, arising from sexual16

abuse, but not to claims arising from bodily injury.  USAG has17

not offered a single case that has construed an abuse or18

molestation exclusion in this way.  TIG has not identified any19

case that would construe an exclusion in this way.  It doesn’t20

make sense to use Mr. Plews’ term.  And it’s not reasonable and21

it should be rejected. 22

And so we would request that the Court enforce the23

molestation exclusion as written.  And in accordance with its24

plain and common sense meaning to preclude coverage for bodily25
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injury arising from sexual abuse and molestation. 1

On the third declaration which is the 1991 and 19922

policies.  Again, those policies contain the abuse exclusion3

that has been deemed unambiguous in Indiana and elsewhere. And4

this declaration really, it is a perplexing one to us.  They5

seek a ruling as a matter of law that merely restates one6

component of the exclusion.  But TIG does not dispute that the7

exclusion says what it says.  It’s been interpreted by courts. 8

And we’re both going to have to argue what the law means at a9

later date.  10

The care, custody and control issue, certainly a lot11

of case law on it.  That’s a fight for another day.  I look12

forward to contending with my adversaries on that issue. But13

that is not for today. Both parties agree it’s premature.  And14

will require a more fulsome factual record before the Court.  15

But -- 16

THE COURT:  You don’t dispute that the insurance17

company has the burden of proof on an exclusion, and this18

exclusion will be whether or not the individual was in the19

care, custody and control of the insured, right? 20

MS. SIMPSON:  I would agree with Your Honor that the21

insured does bear the burden on an exclusion and that the --22

the exclusion, you know, the exclusion will be enforced23

according to what it says.  24

THE COURT:  Okay. 25
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MS. SIMPSON:  And will be prepared -- 1

THE COURT:  I don’t understand we’re fighting about2

it. 3

MS. SIMPSON:  I don’t either, Your Honor. Because4

simply it seems like what they want is for you to issue a5

ruling that paraphrases a portion of the exclusion that they6

think is favorable to them and disregard -- 7

THE COURT:  And why is that unfavorable to you?  I8

mean I want to see how your ox is gored by that. 9

MS. SIMPSON:  It’s just kind of like saying the10

exclusion says what it says. You might as well just cut and11

paste the whole then. Because I could say I want a declaration 12

that it’s not only for the bodily injury for the sexual abuse,13

but for negligent supervision, and negligent hiring, and the14

whole rest of it. We like that language, but we’re comfortable15

that when the day comes to argue these issues the Court will16

apply the language in accordance with the law.  17

So it, it’s not an appropriate request on summary18

judgment to ask a Court to simply restate language from an19

exclusion, especially when you’re disregarding another part of20

the exclusion.  And so you know, it’s not resolving a contested21

issue.  It’s not helping to guide the parties.  We, my client22

is fully aware what USAG’s arguments are, we spent a lot of23

time speaking with them.  We’re evaluating the claims.  24

Whether you issue a declaration saying the exclusion25
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says what it says, it’s not going to move the ball forward in1

any way.  And I think is an improper request for a declaration2

on summary judgment.  3

Finally, I just wanted to note that TIG believes that4

the exclusion should be enforced as written.  And TIG believes5

that they will be applicable to the claims here.  But we did6

identify a variety of other coverage defenses under the7

policies.  They’re not before you, no need to talk about them8

today. But we do reserve our rights to argue all of those9

issues. And we put them in there just to kind of remind10

everyone that the abuse and molestation exclusions are not the11

end all, be all here.  I think USAG thinks once Your Honor12

rules on this, you know, it’s going to provide clarity on all13

issues.   There are other issues they would still have to14

contend with to have coverage under the policies. 15

So in sum, TIG requests that the Court deny USAG’s16

motion for summary judgment and grant its cross motion.   Thank17

you, Your Honor. 18

THE COURT:  All right.  Go ahead, Mr. Plews. 19

MR. PLEWS:  Thank you.  First, on the, on the20

personal injury exclusion, you don’t actually have to get into21

the dictionary definitions. I mean we win if you do.  But22

remember that their own policy says we incorporate the23

definitions from the primary policy.  24

And then, I mean what’s a policyholder supposed to25
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do. Why would he ever, she ever go to a dictionary when they1

say, we’re incorporating the definitions from that policy, the2

definitions which perfectly fit the declaration we asked for. 3

But if you do go to the definitions, there’s not a4

primary, tertiary hierarchy that I’m aware of in Black’s Law5

Dictionary.  Most dictionaries follow simply sort of primary6

first use in history, not necessarily making a judgment about7

one definition being better than another or more reasonable8

than another.  9

Certainly in this case you have two definitions10

offered, they’re offered on equal footing.  And one of them11

clearly favors our position and one includes bodily injury in12

that definition in personal injury.  How do you sort that out? 13

I mean the way you sort that out is that then you do have an14

ambiguity, if you get that far, which one controls.  Which15

definition should be used.  16

I’m going to give you a copy of the Summit case, this17

is the case about the, turning now to the first 2001 policy. 18

This is about whether or not you can infer an exclusion from19

one part of a policy to another.  And if I may approach.  This20

an unmarked copy of the case we cited.  21

The last part of that case is the part that describes22

the situation that I described, which was that there’s a23

pollution exclusion in part A, not being in part B.  The24

insurer telling the Court to look to the whole of the policy25
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and the intent of the policy, and just exactly the same1

arguments that she was just making about the intention to have2

an abuse and molestation exclusion as being expressed by the3

presence of that in one policy. It’s just in one part of the4

policy is just clear as could be that Indiana Courts are not5

going to allow insurance to say there’s a part, there’s an6

exclusion in this part and there’s not one in this part. But it7

should be applied because that’s where it really should go. 8

All the stuff about the ISO, about whether this form9

is part of an ISO policy or not, that’s all kind of, there’s no10

evidence before you on that, nothing offered in opposition that11

would qualify as that as to meet a summary judgment burden. 12

Your Honor put on a very good point, which I meant to13

mention.  On coverage C, it has, that’s med pay, the med pay14

coverage. It has its own exclusion incorporating whatever is15

excluded under coverage A.  Coverage D doesn’t have that.  16

Okay, so what you’ve got there, you’ve got this AME17

that flat out says, and it’s that language, you won’t find18

language anything like that in the case that she cited from the19

other jurisdiction, you won’t find anything that directs the20

policy reader, the policyholder directly to coverages A and B,21

that’s what’s missing from those cases.  So they had a general22

statement. 23

Much as the other endorsements you know, that we24

showed you which they didn’t address. Those other endorsements25

WWW.JJCOURT.COM

Case 19-50012    Doc 294-1    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 40 of 77



41

are set up so that the exclusion in those endorsements would1

apply to all the coverages.  They knew how to do it, they just2

didn’t do it here.  And what, how a reader would look at that,3

look at those endorsements done the way they’re done, look at4

this endorsement, and conclude anything other than this5

endorsement exclusion is limited to A and B, this is beyond me.6

But the med pay point that you made, fits very well with that. 7

The specific, and I close with this.  It’s the8

specific language that always, in my experience, controls with9

respect to policies and insurance policies and construction. 10

And the specific language here in both this one and in the11

excess policy of 1996, really quite clearly point the direction12

we’re asking you to enter declaration.  Thank you, Your Honor. 13

MS. SIMPSON:  Your Honor, just a brief comment.  14

THE COURT:  Did he raise something new that you15

didn’t, that he hasn’t raised or you haven’t addressed? 16

MS. SIMPSON:  I was just going to respond to the17

Summit case that he just passed up. 18

THE COURT:  Okay.  19

MS. SIMPSON:  Just want to reiterate, Your Honor, the20

Summit case, with the pollution exclusion, is not analogous. 21

The pollution exclusion in that case applied to bodily injury22

and property damage arising from pollutants.  It didn’t refer23

to personal injury.  The exclusion we have here, the abuse and24

molestation exclusion, it says it applies to the CGL part, and25
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then the text of the exclusion itself says, it bars coverage1

for bodily injury arising from abuse or molestation.  2

The participant legal liability coverage is a bodily3

injury coverage grant, it’s part of the CGL.  And the exclusion4

applies to bodily injury. So it’s different, it’s very5

analogous -- unanalogous to the pollution exclusion cases.6

Thank you. 7

THE COURT:  All right.  We’ll move on to USAG’s8

summary judgment motion as to Ace. 9

You may proceed.10

MR. GOTWALD:  Thank you, Your Honor.  Greg Gotwald on11

behalf of USAG.  And I have, in true Plews Shadley form, a12

binder for you as well, if I may.13

THE COURT:  Certainly.  I brought my binders. 14

They’re somewhere.  All of them, I’m sure, is everything that15

you’ve just given me.  But I suspect this might be easier than16

finding it.17

MR. GOTWALD:  Yes.  And I will likely not refer to it18

as much as Mr. Plews did to his, but I wanted to make sure we19

have it if there is language that the Court wants to look at.20

Your Honor, what we have here is USAG’s pay dates for21

three years worth of separate coverage, and Ace is trying to22

channel that into one year worth of coverage.  And that23

effectively eviscerates more than $22 million of available24

funds for the survivors here.  The three years that USAG25
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purchased policies is both primary and excess --1

THE COURT:  Actually more than 22.  Isn’t it2

aggregates, five-five and 10-10?3

MR. GOTWALD:  Yes, Your Honor.  But really this4

motion, and this is one of the points, really the context of5

this motion is we’re really talking about one perpetrator.  6

THE COURT:  Right.  Okay.7

MR. GOTWALD:  It gets a little confusing if we start8

adding multiple perpetrators.  But I think counsel would agree9

the context of really what we’re arguing is Nassar.  It can10

apply, the principles apply --11

THE COURT:  I get it.12

MR. GOTWALD:  -- beyond other perpetrators, but that13

was a --14

THE COURT:  The principles apply but there may be15

other perpetrators that pop up in year two, three.16

MR. GOTWALD:  Correct.  Correct.  And that’s kind of17

why I said at that least or potentially more than.  So as you18

said, the primary policies each have a one million per each act19

limit and the excess have 10 million.  The primaries also have20

a five million aggregate, but that really isn’t a focus of what21

we’ll be talking about today.  And the issue really is, is USAG22

believes that there are separate each act limits under each23

year of the policies, both primary and excess.  24

Ace’s position is that there is only one coverage25
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limits set of available, the one million on the primary each1

act and the 10 million excess in that first year.  So it2

believes that all of this coverage channels back into that3

first year, and that is the only coverage available for the4

Nassar claims.  That’s essentially the dispute that we’re5

dealing with here.6

So as a quick kind of overview of where we’re headed,7

really we think Ace is wrong on both fronts, and I’ll start8

with the excess just because it’s easier.  And it’s where the9

high value is.  And in short, this deemer clause.  It’s the10

clause that they rely on for all of this channeling.  It’s the11

clause at issue.  It relates to the limits of insurance in the12

primary policy.  And the excess policy is clear that if13

something relates to the limits of insurance it does not apply. 14

It’s that simple.15

And on the primary argument, effectively the argument16

is it’s ambiguous.  It is not clear, it does not clearly state17

that the primary policy in the first year limits all the18

coverage available in the subsequent years.  Essentially that’s19

the argument distilled down for both of those.20

Now, we talk a lot about the deemer so I think it’s21

important to kind of talk about what the deemer is and where it22

is.  And it’s a clause, it’s a clause that Ace relies on.  It’s23

in the primary policies only.  And it’s in the limits of24

insurance section of the primary policies.  It is not in the25
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coverage grant.  I know Ace would like it to be in the coverage1

grant, but it’s not.  It’s in the limits of insurance section.  2

And so what this means by being in the limits section3

as opposed to the coverage grant is it doesn’t dictate the4

coverage provided by the policy.  It doesn’t.  It only dictates5

how much the policy will pay.  That’s why it’s in the limits6

section and not in the coverage grant.  And what it does, is it7

just simply deems there to be a single act limit in the primary8

policies for each perpetrator within that policy period. 9

That’s really what its role is, and that’s all its role is.  It10

doesn’t go beyond that.  And that’s really what the deemer is.11

Now, as I move on, I didn’t want to get in to all the12

-- There’s some dispute in the briefing about the, you know,13

rules of Indiana insurance contract.  I know Your Honor knows14

that.  But I did just want to mention a few because Ace really15

doesn’t like Indiana law.  It’s clear from its briefing.  And16

one of those, the two points I just wanted to put in context,17

because it’s a theme throughout, is that limitations in the18

coverage have to be clearly stated.  I know Your Honor knows19

this.  And that two, is to avoid ambiguity.  Their20

interpretation has to be the only reasonable interpretation. 21

If there are multiple interpretations that are reasonable the22

policy is ambiguous.  23

Now, they disagree with that.  I think that’s pretty24

clear law.  Your Honor has cited some of that and, you know,25
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the Wagner v Eights (phonetic) case, the Carter case Judge1

Hanlon just decided recently this summer.  It’s in the binder. 2

It continues to say those things.  I mean, I don’t think3

there’s really any dispute.  4

So let’s turn to the excess policies and get into5

what those arguments are.  The policy says, the excess policy,6

all of them say that they follow the terms of the  underlying7

policies.  But there’s an exception to that and there’s a8

couple of things.  Unless it relates to, and relates to is9

important language here, the limits of insurance.  It’s not,10

and it’s limits of insurance it’s not the underlying limits. 11

So there’s one way.  And the other is if it’s inconsistent with12

the limits of insurance.13

So again, Ace says this deemer clause and its primary14

policies channels everything back out of the excess into the15

primaries and back over, I guess I should go this way for you,16

into that first year of coverage, and that it’s the deemer that17

does that.  But the deemer is limits of insurance that the18

excess policy does not follow, by its plain language.  And it’s19

limits of insurance both in its form and its function.  I mean,20

from a form context the primary policy, the existence of the21

deemer clause is under the section titled limits of insurance. 22

It’s game over, we’re done.  23

It’s a limits of insurance.  I don’t know how they24

argue really around it.  It’s not, at least related to the25
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limits of insurance from a form standpoint.  But from a1

functional standpoint it is also limits of insurance.  Because2

remember again, this is not a coverage grant.  What the deemer3

does is it defines what the each act limit is.  It defines the4

limits.  So it’s not just related to the limits, it is the5

limits effectively.  It defines them.  There’s no good argument6

that gets you around that that doesn’t relate to the limits of7

insurance.8

Now, Ace’s argument counter to this is they say well,9

what the policy means is it’s just the actual limits.  So10

instead of the one million on the primary we’re talking about11

10 million on the excess.  That’s what they say when it talks12

about the limits of insurance.  But they didn’t say the actual13

limits or the underlying limits.  They use the phrase limits of14

insurance.  15

And that is the exact phrase, it’s the title of the16

section in the policy, limits of insurance, the deemer and17

their other provisions in there as well.  And it’s not just in18

the sexual abuse coverage, it’s also the title in the CGL form19

where the standard coverage lists.  It’s limits of insurance. 20

And that’s what they use.  But more importantly, they use the21

language related to.  Related to the limits of insurance.  And22

that is broadening expanding language.  23

Now, in the reply brief they made mention that well,24

we didn’t cite any cases so related to must not mean that it’s25
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expanding.  But the reason that we didn’t cite cases is because1

I think related to is self evident.  I mean, that is expanding2

language.  And in your binder, Your Honor, we just for the3

Court’s own reference there are cases around the Country that4

construe related to as broadening language.  And the Zenis5

(phonetic) case quoting words like related to are to be read6

broadly.  The Bonded (phonetic) case, the use of the phrase7

related to renders it a broad arbitration clause capable of8

expansive reach.  The Ravinski (phonetic) case, Courts have9

consistently construed the word related to expansively.  And10

the Swiss Re case, the District Court of Minnesota, terms like11

relative or related to constitute the broadest language the12

parties could have reasonably used.13

So any suggestion that related to is not some14

expansive term, it’s just -- you just can’t reasonably say that15

it means just the limits and only the limit of the underlying16

policy.  But that’s not all, because remember it’s not just if17

it relates to the limits, it’s also if there is terms in the18

primary policy that are inconsistent with the excess policy,19

you don’t incorporate those into the excess coverage as well. 20

And there are really three ways that that happens, that the21

excess policy terms are inconsistent with this deemer and the22

way Ace is interpreting it.23

And the first is the excess limits state that it’s24

for each annual policy period.  That’s clearly inconsistent25
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that you have $10 million of limits for each annual policy1

period.  But Ace is arguing that the effect of its deemer2

clause is to channel them all in so you only have one.  Second,3

the excess policies also measure loss that occurs during its4

policy period.  That is it wants to pay the loss that occurs5

that during its policy period.  But under Ace’s interpretation6

of deeming these all back and channeling and it only covers the7

first year policy, again that’s inconsistent with this, a8

subsequent excess policy paying what’s the damage within its9

policy period.10

And the third is it’s the excess policy also says11

that if the underlying limit is reduced or exhausted then it12

will pay.  And here we have reduced or exhausted primary limits13

that would pay.  But they want to channel it all back and into14

a single.  Again, that is inconsistent.  The deemer simply15

doesn’t apply to the excess.16

Now, Ace makes some other arguments in its brief and17

I want to focus on if the primary has to pay for the excess to18

pay argument.  And Ace, and really what its argument is, is19

since the primary channels somehow I don’t quite understand how20

they get language that if we have first occurrence in the21

subsequent year that it somehow ends up in the first year22

policy and covered by that policy.  But there’s no payment in23

the underlying policies in year two and year three of Chubb ‘9924

and 2000.  Because those policies don’t pay anything then the25
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excess don’t actually pay.  And that’s wrong for three reasons1

as well.2

The first is, this requirement is more, is it3

covered.  Is the, does the primary policy cover the damage. 4

And it doesn’t matter if it actually pays it or not.  And we5

cited you the Dana case, the Indiana Supreme Court case, and6

the footnote that said it doesn’t matter if the primary policy7

paid or not.  And the context was whether there was a bunch of8

cites, it was an environment case, a bunch of cites, there was9

a settlement on the primary level and there was a question10

about the limits, did it have aggregate limits, did it not.11

And the Court said, it resolved that issue and part12

of that was whether there was actually payment of the13

settlement for this loss.  And the Court said look, it doesn’t14

matter if it paid it or not as bodily injury or property15

damage.  If you have the liability, the excess policy pays. 16

Now, Ace doesn’t like that.  But they don’t really offer a good17

reason around why that Indiana Supreme Court point shouldn’t be18

followed.  So that’s the first reason.19

But the second reason is that if you play this out,20

these polices actually do play, do pay.  And there’s no dispute21

that each one of these policies on the primary level are22

triggered.  And how they’re triggered is that you have first23

abuse.  So a new claimant that was abused in that policy period24

for the first time.  And that’s kind of a, how these get25
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triggered.1

THE COURT:  But isn’t that -- The first abuse2

perpetrated by Nassar is the first abuse ever perpetrated by3

Nassar.4

MR. GOTWALD:  Right, by Nassar.  But it’s first abuse5

to an individual claimant.  So take for example, Your Honor, if6

an individual was abused in ‘97.  So let’s, for example, for7

ease, ‘97 is a TIG period and then we have ‘98, ‘99, 2000 are8

Ace’s coverage.  So if you have someone who, an individual who9

was first abused in ‘97 and then abused into ‘98, Chubb10

coverage grant would not provide coverage for that claim11

because it requires that that individual first be abused in its12

policy period.  But if you have someone who was abused in 199913

first, that coverage grant in that policy says all right,14

you’re covered.  But what it doesn’t say is you send it back to15

the prior year.  So when I talk about first abuse, it’s when16

that claimant was first abused.  It’s not --17

THE COURT:  You’re looking at it from the claimant’s18

view, not from the perpetrator’s.  And what language are you in19

the policy says each -- the first time the victim is abused? 20

I’m thinking it’s the first time -- there’s some logic in my21

mind that once somebody’s been an abuser we’re triggered for22

all the damage he does, but not past that first year.23

MR. GOTWALD:  I understand, but that’s --24

THE COURT:  And you’re saying but there’s successive25
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victims and so it revives their --1

MR. GOTWALD:  Sort of, Your Honor.  And if you look2

at the -- It’s in the coverage grant.  So in the binder, even3

kind of the first tab has the insuring agreement.  And it’s4

really down in part B.5

THE COURT:  Part B?6

MR. GOTWALD:  Yes.  It says this insurance applies7

to, it requires if the bodily injury or personal injury is8

caused by an act of physical abuse committed in coverage9

territory.  And then two, it also requires that that injury10

caused by an act first committed during the policy period.  And11

it’s talking in terms of the claim that is being made.  This is12

not talking the act of any perpetrator, it’s talking about the13

claim that’s being made -- You know, if you distill this down14

into a single lawsuit it’s those sums that we become legally15

obligated to pay as damages because of the suit seeking that.16

And so it’s looking at it from a claimant perspective.  17

Now, what happens is what this does, and you go down18

and three talks about you need bodily injury to happen during19

the policy period as well.  That’s B(3)(a), or you can get into20

where it also says, if there is damage after that.  That’s21

this, or during the subsequent period in which Ace also issued22

coverage, there would be coverage as well, unless it says there23

is a provision that requires the first damage.  24

And if I could, Your Honor, let me grab -- I have a25
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visual that I think helps kind of describe how the -- really1

how the coverage grant I think works.  So what this does is it2

kind of lays out a few, each little mark is kind of the year3

that the policy, the abuse would occur.  And so this is how we4

think it plays out.  So if you look at claimant 2, there you5

have a claimant that was abused for the first time in Ace’s6

coverage.  And then it subsequently, that abuse continues into 7

subsequent policy years.  That, we would agree, goes back to8

the first year.  And that is consistent with this language in9

the insuring agreement of B(3)(b).  10

But what it doesn’t do is, if you look at claimant11

three, and nowhere in the policy does it do this, does it say12

that someone who was first abused subsequently in 1999 that13

that channels it back into that first year of coverage.  And14

that’s the, kind of the orange claimant.  Or if they were15

abused in 2000, that that comes back.  And the subsequent years16

also have the same requirement that there’s abuse that’s first17

occurred.  So it’s the --18

THE COURT:  I know you want to disregard the letter19

of insurance.  However, I’m trying to harmonize that with what20

you’re arguing with, regardless of the number of acts or21

omissions and the persons injured.  Meaning you’re saying it’s22

per claimant --23

MR. GOTWALD:  Yup.24

THE COURT:  When I read this it says it’s essentially 25
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not per claim because it doesn’t matter how many people were1

injured, how many number of insurances respond or number of2

locations involved.3

MR. GOTWALD:  So, and Your Honor, and that’s kind of4

-- We get to the argument on that on the primary.  And I’m5

happy to address that now.  But what it doesn’t say is what’s6

the -- There’s no temporal limitation to that.  It doesn’t say7

within this policy period or beyond this policy period.  It8

doesn’t say that anywhere in that deemer clause.  It puts no9

limits -- It does not expand that reach beyond that coverage. 10

And the coverage doesn’t address it either.  This is just a11

limits provision of how you calculate the limit.  12

So if you have multiple -- What it’s trying to do is13

if you have multiple claimants within that policy period, they14

only get one limit.  But if you go beyond that policy there’s15

another limit available.  This 2008 policy doesn’t dictate the16

coverage grant of the subsequent policies.  The subsequent17

policies don’t reference and come back to the previous18

policies.  If you read them independently, there’s no reference19

to that.  There’s none.  20

And so let me address the deemer clause, and we’ll go21

ahead to that.  If you read really what they’re trying to say,22

is this provision in the limit section, again it’s not the23

coverage grant of how you define what a limit is, that’s what24

this does.  How do you define a limit.  They’re trying to say25
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that that governs coverage for three years worth of policies. 1

And it’s only defining what the limit is for that policy. 2

Nowhere does it say.3

Now, you’ll hear them say, I’m sure multiple times,4

it’s all over the brief, all means all.  All means all.  And5

all does mean all, but the question is what?  All of what?  All6

of what is the question.  And so it doesn’t define really what,7

if it goes beyond that policy period.  It doesn’t address that. 8

It’s silent to that.  9

But what it does do, and you just read it, it does10

say all acts or omissions, and then it goes to say regardless11

of.  And it was the whole host of things.  It says regardless12

of the number of acts, regardless of the number of omissions,13

regardless of the number of victims, regardless of responsible14

insureds, regardless of locations.  But if all means all, and15

it’s straightforward and there was no reason for them to16

include language like regardless of the policy years or policy17

provisions.  It doesn’t say that.  But they say we don’t need18

that.  But if all means all and it’s clear, why do they go19

through and define effectively what all means?  That it means20

acts, omissions, victims, responsible insureds, locations.21

They didn’t address the timing, they didn’t address22

whether it extends beyond the policy period.  And what is an23

average policy holder going to think when it buys a policy in24

year two with new limits that doesn’t reference the policy25
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period previously.  That somehow that previous policy controls1

the coverage?  I would contend that’s not a reasonable argument2

to make.  That it doesn’t.  It doesn’t even reference it.3

But the reason that that doesn’t, they go through4

this whole list of items of what basically all means.  That’s5

essentially what -- it’s not including but not limited to, it’s6

regardless of.  And then they explain what all is, I think7

conceding that all can be ambiguous.  But it doesn’t talk about8

a period.  9

And there’s a cognitive interpretation that actually10

even addresses this.  And forgive my Latin, Expressio Unius Est11

Exclusio Alterius, that basically says when you list a bunch of12

stuff specifically and you leave something out it’s presumed13

that that was left out intentionally.  14

And what they left out was that it applies beyond the15

coverage period itself.  And that’s the Delta Mining case, it’s16

a 7th Circuit case that talks about this concept.  And here17

they left it out.  And I think it’s fatal.  And again, we’re18

talking about the deemer clause which is a definition of how19

you define the limits.  Not the coverage grant.20

But that’s not all.  But if we look at the rent of21

the limit section, so we’re trying to figure out, you know,22

does this apply to beyond the policy period, does this deemer23

clause apply beyond the policy period to limit other acts.  And24

part C talks in terms of the same policy period where it talks25
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about limit section.  It uses within the same policy period. 1

And so that adds support to the position that another section2

of the limit section would also be within that same policy3

period. 4

Now, Ace on that point says, well see, we say the5

same policy period when we mean the same period.  Otherwise,6

why would we use that?  But they ignore the fact that in part B7

of the limits they also say during any policy period.  So what8

we end up in the limit section, Your Honor, is part A is the9

deemer that says nothing about whether that it applies to10

future policies, or if we’re looking at a later policy, that it11

retros back to another policy.  We have part B that says,12

explicitly says related to other parts of the limit section,13

that it applies to any policy period.  And then part C that14

says during this policy period.15

So what’s an average policy holder going to think? 16

There’s at least a reasonable interpretation, especially when17

you’re trying to limit coverage.  A pretty drastic limitation18

of coverage even, that it’s not clearly stated of how this19

applies.  So we’re at least ambiguous there.20

Now, Ace also cites a bunch of cases that claims, you21

know, look, the deemer clause as we interpret them on the22

primary policy has been enforced around the Country.  Except23

many of those cases that they cite in the brief, Your Honor,24

the deemer includes language that says, like during any policy25

WWW.JJCOURT.COM

Case 19-50012    Doc 294-1    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 57 of 77



58

period, it specifically addresses as a temporal expansion of1

that effect.  And the other cases that they cite say, one,2

actually didn’t even address coverage beyond that policy3

period.  And the one that did, the Guide One (phonetic) case,4

the parties stipulated that there was separate limits under5

each policy period.  The insurer agreed to that there, that6

they didn’t apply.  7

So I know I’m running up on time, but to wrap up, we8

think that on the primary side that this is ambiguous as to9

whether it expands that this deemer actually applies and10

channels everything back.  Because the policies don’t do that. 11

They don’t reference earlier policies.  They don’t do that.  So12

it’s at least ambiguous.  It’s not clearly stated.  And I13

haven’t seen it clearly stated that what this does is it14

channels everything back and you only get one single limit in15

the first policy period.  It doesn’t say that clearly.  And16

that is a massively coverage limiting argument that they’re17

making.  18

But then from the excess perspective beyond that, all19

of this stuff is limits of insurance.  And the excess policy20

pays the way the excess policy pays under its own terms.  And21

all this shifting that they want to have the primary policies22

do, the excess policies say you ignore that.  The deemer is23

limits.  You ignore it.  And so the excess policies should24

ignore it, so at a minimum those should be paying.  And really25
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for that, unless you have other questions right now, Your1

Honor, we’d ask that our motion be granted that there are2

separate limits under each of these policies under each of the3

years.4

THE COURT:  Okay.  Thank you.5

MR. GOTWALD:  Thank you. 6

7

MR. TOREN:  Good afternoon, Your Honor.  I am8

Jonathan Toren for Ace American Insurance Company.  I have with9

me local counsel Steve Peters and Harley Means.10

I’m going to start by going, start with the primary11

policy, go one level at a time.  I’m going to start with the12

primary and what we’ve been calling the deemer clause and how13

that works.  And then I’m going to move up to the excess.  And14

I think this itself is an important point, because that’s15

really the only logical way to do this.  Because as you know16

USAG agrees, the excess policies are follow form excess, follow17

form excess policies, so the coverage they have is determined18

by reference by the primary policies.  19

And I also have handouts, but not binders, just a20

little -- And all I did, Your Honor, was print out the abuse21

and molestation endorsement, the whole thing.  It’s two pages22

long.  And the first page of the excess policy because that’s23

the only -- All the text that both parties have talked about is24

on the first page.  And then I did a little coverage chart. 25

WWW.JJCOURT.COM

Case 19-50012    Doc 294-1    Filed 12/13/19    EOD 12/13/19 17:09:37    Pg 59 of 77



60

And so first, starting with the primary, what we’ve1

been calling the deemer clause.  Now, the word deem is actually2

not in there.  It says shall be considered.  But I think3

considerer clause is a little harder to say so we call it4

deemer clause.  It says all acts or omissions which cause or5

contribute to physical abuse or sexual misconduct by a single6

individual for whose conduct any insured is legally responsible7

shall be considered a single act subject to each act limit of8

insurance regardless of the number of acts or omissions, number9

of persons injured, number of insureds responsible, number of10

locations involved.  11

And again, right next to that, B, it says each act of12

physical abuse or sexual misconduct, the limit of insurance13

shown above sets $1 million is the most we will pay in14

judgments or settlements for a single act of physical abuse or15

sexual misconduct or both.  Neither of these clauses are16

limited by a policy period.  Contrast that with the aggregate17

limit which applies annually.  18

And I want to bring this up because Mr. Gotwald said19

that the most we will pay in total judgments or settlements20

during any policy period, he was referring to the aggregate21

limit of insurance.  The aggregate limit of insurance is22

annualized.  And what he means is during any one policy period. 23

And again, we’re not disputing, Ace is not disputing that the24

aggregate limits are intact for each year for other actors.  25
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So the way it works is when you have a single1

perpetrator there’s one each act limit available for that2

perpetrator under these policies.  The policies all have the3

same exact provision.  And that, if that full each act limit is4

paid, then that also reduces the aggregate limit of that year’s5

coverage.  But the rest of the aggregates are available if6

there’s other users.  And unfortunately the sad fact in this7

case is there are other abusers.  Even in the first year.  So8

the first year the primary policy has a one million each act9

limit, a $5 million aggregate limit, and a 10 million aggregate10

and per occurrence.  11

So even if that 11 million, full 11 million is paid12

on say the Nassar claims in that first year, there’s still four13

million left in that primary policy under the aggregate that’s14

going to be, could be paid for future abusers if those abusers15

first committed their abuse in the ‘98 year.16

So as Mr. Gotwald alluded to, a big thing we have17

here is all means all.  It says all acts.  It’s not limited. 18

And I think it’s an important point that Mr. Plews emphasized19

earlier today was that Indiana law you can’t read words into20

the contract.  You can’t change what the contract said. 21

There’s nothing in here that limits the application of this22

clause to acts during the policy period.  It says all acts. 23

And first of all -- 24

And there’s two further points in support of this. 25
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One is that the Indiana Supreme Court has actually addressed1

the meaning of the word all and whether it applies only to the2

policy period or also outside, and held that it also refers to3

injury outside the policy period in the Dana case which4

actually Mr. Gotwald mentioned in another context.5

The other point is that the first part of the6

insuring agreement section -- Now we should turn back to the7

first page of the endorsement.  It says the insurance applies8

to injury only so long as the injury is sustained during a9

policy period or during any subsequent period in which we or10

any company affiliated with us have issued a policy.  So the11

insuring agreement section of this endorsement has already12

established that we are in a world of acts occurring during13

subsequent renewal periods of policies issued by Ace.  14

They’ve already established we’re talking about that. 15

We’re talking about acts during subsequent, several renewal16

periods.  So when it says, given that the first part of the17

policy has established that, and then the section 3A says and18

our deemer clauses, all acts or omissions without limitation as19

to time, there’s no ambiguity there.  It’s the only20

interpretation is that means all acts, period.  All acts by21

that individual.  Another point -- 22

THE COURT:  Let me ask you a question since you23

paused.24

MR. TOREN:  Yeah, sure.25
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THE COURT:  So if Nassar abused somebody the year1

before you first issued insurance to USAG -- In that first year2

of insurance if Nassar abused somebody previously they do have3

coverage in the first year?  Are you following me?  Maybe I4

wasn’t --5

MR. TOREN:  No, right.  So now we’re talking about6

the trigger question which is really not before the Court in7

this motion, but I can answer your question.  Right.  If there8

was somebody who was first a victim, was first if it was prior9

to August 1, 1998 --10

THE COURT:  I’m saying if the perpetrator abused11

somebody --12

MR. TOREN:  Yes.13

THE COURT:  -- prior --14

MR. TOREN:  Correct. 15

THE COURT:  Not -- I’m not talking --16

MR. TOREN:  Which Nassar did, but we’re not -- That’s17

correct.  This clause which aggregates all acts, collapses it18

all into one act per perpetrator, applies at the indemnity19

stage, at the stage of when we’re determining how much we pay. 20

And that’s an important point actually, because I think a lot21

of Mr. Gotwald’s presentation collapsed the two issues of22

trigger and indemnity, how much we pay.  Chubb also -- Ace --23

Sorry, I did that.  24

Ace concedes that this clause, you know, there might25
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be an argument, but we’ve conceded that this clause only1

applies at the stage of determining how much we pay.  So for2

purposes of how much we pay, it’s capped at one each act limit,3

one million under the primary and 10 million under the excess. 4

I’ll get to the excess in a minute.  That’s all for all5

liability for one perpetrator.  6

Now, for trigger purposes yes, if the -- Just because7

Nassar committed some abuse before August 1, ‘98 does not mean8

we have denied coverage.  As long as there’s, the claimant was9

first abused, the abuse against the claimant was first10

committed during the policy period, during one of our three11

periods it triggers cases coverage.  Does it answer the12

question?13

THE COURT:  Uh hum.14

MR. TOREN:  And then since the Ace policies apply to15

when --16

THE COURT:  Let me back up.  Let me supplement that17

question.  So claimant A was abused in ‘97 and your policy18

begins in ‘98.  He wasn’t first abused in ‘98 he was abused, he19

or she was abused in ‘97.  There’s no coverage in ‘98 because20

this individual wasn’t first abused by Nassar.21

MR. TOREN:  Correct.  Yes.22

THE COURT:  Okay.   23

MR. TOREN:  So I want to bring up another point.  So24

Mr. Plews mentioned earlier in the argument on the TIG motion25
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that if TIG had simply just, on the exclusion had simply said1

it excludes as to the policy without specifying coverage A or2

coverage B, that would have done it.  That would have been3

enough.  But since they went and specified it -- It’s the same4

thing here.  We don’t have to specify every single possible5

distinction that doesn’t apply in the endorsement.  All means6

all.  7

Now, then we get into okay, so then why does it say8

regardless of number of persons, regardless of -- And this is a9

classic belt and suspenders issue that insurance companies10

face.  It’s a dilemma they face.  They sometimes include11

language to further just underline the point on issues that --12

to address questions that policy holders might have.  It13

doesn’t mean -- The fact that they said regardless of A, B and14

C is not to the exclusion of, it doesn’t mean that all no15

longer means all.  All still means all.  It’s just simply a16

belt and suspenders approach.17

And then finally, to close the loop here.  So the way18

this works, and I think we understand this by now, is that19

since the abuse was first committed in ‘98, let’s say for20

Nassar, there are other cases where it was first committed21

later but just talking about Nassar, then that each act limit22

comes out of the ‘98 policy.  23

So moving up to the excess policies.  And again, the24

excess policies also have the same exact language in each. 25
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Now, I think, as I’ve said, USAG and Ace agree that these are1

follow form excess policies and as, again as Mr. Plews2

mentioned in the argument against TIG, follow form excess3

policies are simply designed to match the coverage provided by4

the primary policy, just in another layer.  So if a primary5

policy pays a loss and it’s exhausted the applicable limit,6

then the excess policy just says okay, we’ll keep paying for7

another amount above that exhausted amount.  That’s very8

simple.  I mean, I printed you only the first page but the9

entire excess form is only six pages long.  It’s very simple10

because it simply just extends, just matches the coverage11

provided by the primary policy.  12

And that’s in the PSI Energy case, also Chicago13

Housing Authority case out of the Seventh Circuit.  There are14

excess policies called umbrella policies that have their own15

entire coverage grants and can occasionally provide broader16

coverage than what’s provided in the underlying.  But again17

it’s undisputed these are not umbrella policies.  These are18

simple follow form excess policies.19

Now, Your Honor will note that the excess policy20

nowhere even mentions physical abuse or sexual misconduct at21

all.  So you might wonder why do we even need to cover this at22

all?  And but Ace has conceded that the follow form, that’s the23

power of the follow form clause.  It’s enough to incorporate24

that coverage.  We understand that where the coverage applies,25
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where it’s being -- there’s a payment obligation and the1

underlying limit has been exhausted, then that obligation2

exists and that year it gets extended into the excess coverage. 3

And that’s key when it applies.  4

And then we get to the very first paragraph.  It says5

if the underlying insurance does not pay a loss for reasons6

other than the exhaustion of an aggregate limit of insurance,7

then we shall not pay such loss.  It’s a simple unambiguous8

threshold requirement.  The primary policy has to pay the loss. 9

If there’s no payment under the primary you don’t get to the10

excess.  That’s a fundamental feature of follow form excess11

policies.  12

And as we’ve established, and turning now to that13

chart, as we’ve established only the first primary policy, if14

we’re talking about abuse committed during all three years,15

only that first policy is going to pay.  Since only that first16

policy pays, only that follow form excess policy can pay.17

Now, so USAG relies heavily on the next sentence18

which has exceptions to the follow form, as the follow form19

clause and the exceptions, and it says the definition of terms,20

conditions, limitations and exclusions of the underlying21

insurance in effect at the inception date of this policy at the22

time of this coverage unless they are inconsistent with23

provisions of the policy or relate to premium subrogation or24

any obligation to defend the payment of expenses, limits of25
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insurance, cancellation or any renewal agreement.  1

So limits of insurance is in there.  And they say,2

aha, the underlying deemer clause is in the limits of insurance3

section.  So that means we get three years of coverage of4

excess, even if we only got one year of coverage under the5

primary.  And first it doesn’t -- When read in context that’s6

not the way this clause works.  The way this clause, the reason7

that they have this clause,  because otherwise we would be able8

to -- The insurer might be able to say the limit of the9

underlying is one million, so the limit on the excess is one10

also, because we follow each act limit, we follow what the11

limit is.  12

So it’s one million under the primary, one million13

under the excess.  Ace is not making that argument.  Ace14

concedes that the limit under the excess is different.  As15

often, as usually is the case, the excess has a larger limit,16

so it’s tendered.  That doesn’t mean that you can bypass that17

crucial threshold requirement in the first paragraph so that18

there has to be some payment in that year at all for there to19

be coverage.  It doesn’t affect which year’s limits apply.  20

And we cited a few cases illustrating this where21

there are limits of insurance or limits of liability was within22

the exception to the follow form clause and nevertheless the23

Court held that the number of years that applied it followed24

form to that aspect.  Because it’s not the purpose of this25
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clause.  1

And USAG has cited no cases on its part.  No example. 2

I’m aware of no case where a follow form excess policy was held3

liable when there was no, where no liability payment obligation4

under the primary at all.  Occasionally you have a situation5

where the primary carrier is insolvent and can’t pay it, or has6

been released from liability.  You see that occasionally.  And7

then the answer kind of depend on which jurisdiction you’re in,8

which language.  But there is, I’m aware of no precedent where9

you have a follow form excess that’s obligated to pay a loss10

when the primary policy was never obligated to pay at all.  11

And now we get to that point about payment.  It does12

say paid.  So Mr. Gotwald says, payment doesn’t really mean13

payment, it’s really talking about coverage.  But again, USAG14

is trying to do what they said earlier today, that we’re not15

allowed to do, which is rewrite the policy.  The policy says16

paid.  It says they pay the loss.  It’s not enough that the17

insured simply have liability or something else.  They have to18

actually pay.  And payment means payment.  And they cited some19

case law in support of that.20

And you know, and tellingly also, Mr. Gotwald when he21

was describing the deemer clause, said the limits of insurance22

dictates how much Ace will pay.  He actually, I noticed he23

actually used the word pay.  That’s key, how much we will pay. 24

We will pay one million each act limit.  That is how much we25
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will pay.  That one million is paid out of the primary.  So1

therefore that excess policy can apply.  The other two primary2

years don’t pay anything.  So for that perpetrator the coverage3

does not go on, it’s still there for other perpetrators.  But4

for that same perpetrator will not pay anything, so therefore5

that threshold requirement is not reached.6

And here’s the final point.  And I think this is the7

most important point to take away.  This entire exercise of how8

broad the word related is, whether the deemer clause relates to9

insurance, it’s a red herring.  It doesn’t matter.  Maybe in a10

vacuum you want, if the Court wants to say that it relates to11

limits of insurance, that’s fine.  12

Ace is not arguing that the deemer clause even needs13

to be incorporated into the excess.  We don’t have to get into,14

do the exercise all over again at the excess later to figure15

out how many acts there are.  The point is that that analysis16

applied at the primary level.  And at the primary level, since17

we did that exercise only that first year pays.  And once only18

that first year pays it just follows from there that only the19

first year at the excess policy pays for that threshold20

requirement.  21

And just to address the inconsistencies point, I was22

a bit surprised these were raised because they were raised in23

the brief and they simply misstated the policy.  So I wasn’t24

expecting this to be attempted again.  25
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The first one is that the excess limits state that1

they are for each annual period.  But that’s not the case with2

respect to the occurrence limit or the each act limit in the3

primary policy.  The aggregate limits say that they are for4

each -- they apply annually.  Ace does not dispute that.  Yes,5

the aggregate limits apply to each year.  And each act, if one6

perpetrator has not exhausted the aggregate, that aggregate7

limit is still there and every year for other -- 8

Ace does not dispute that we have 45 million of9

aggregate limits.  All we’re saying is, and that’s the only10

dispute before this Court, is when you look at a single11

perpetrator how much limits are available for that, and that is12

subject to the each act limit which is one million under the13

primary.  And then therefore that year’s excess applies.  Now,14

the excess doesn’t have an each act limit so they get the whole15

thing.  That whole aggregate limit from that year.16

The next one is that, that was exhausted, they point17

to the exhaustion clause, that if the underlying insurance, I18

didn’t highlight -- if the underlying insurance has been19

reduced or exhausted.  But what it says is, they keep leaving20

this part out, solely by reason of losses paid thereunder,21

arising out of occurrences which take place during our policy22

period, then will drop down.  It has to be, again it has to be23

payment of losses.  The only -- There for exhaustion of the24

underlying insurance to trigger the excess insurance, it has to25
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be exhausted by payment of losses.  And payment means payment. 1

It means paying money.  It means the underlying insurer2

actually paying money.  And under the unambiguous effect of the3

deemer clause, only the ‘98 policy will pay money and exhaust4

that underlying limit.  So therefore only that one excess5

policy can get triggered as a threshold matter.6

I think that’s all I have, Your Honor.  If you have7

any more -- Unless you have any more questions.8

THE COURT:  No, I’m good.  Thank you.  9

MR. GOTWALD:  Your Honor, if I may?10

THE COURT:  Yes.11

MR. GOTWALD:  So I’d like to first address their12

argument about payment.  This has to be paid.  And at the13

outset we didn’t hear anything really that Dana that says you14

only need liability, you don’t have to actually pay.  There’s15

no good response to that.  But we’ll move beyond that.  And one16

of the things that’s important is he says that only, counsel17

says only the first policy pays.  But let me give you an18

example where that’s not the case.  19

These all actually pay.  Even if you assume the20

deemer clause applies.  And I would not concede that, but for21

this exercise assume there’s only one act.  It doesn’t say it’s22

just the first policies that pays that.  And let’s say we have,23

and if you’ve got the chart, if we have an act looking at24

claimant 3.  There’s first abuse to that claimant in ‘99. 25
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That’s covered.  We have under the ‘99 policy, we have abuse1

that first occurred to that claimant during that policy period2

that meets the coverage grant.  That’s covered.  3

Now, they would argue and they do argue that that4

deemer limits all of that coverage even for prior years and5

that only to a million dollars.  But it’s still covered.  That6

policy will pay.  It’s just that now the limits across all7

those policies are limited to $1 million.  So let’s use a8

hypothetical and say we have 10, we’ve got a million dollars of9

limits under their deemer language and we have 10 claimants,10

some of which trigger each one of these.  They’re first abused11

in each one of these and we settle equally with all of them. 12

They will all get $100,000.  Right?  If my math is right.13

But you’ll put $100,000 in each one of those policy14

periods of when they were first abused.  That policy will pay. 15

It will pay, even if you assume their deemer -- What their16

deemer does not do is make it --17

THE COURT:  I have no problem with your argument if18

I’m --19

MR. GOTWALD:  So what they’re --20

THE COURT:  The second claimant has a cause of21

action.22

MR. GOTWALD:  Yes.23

THE COURT:  The insurer just doesn’t have coverage.24

MR. GOTWALD:  No, but they do.  If you read -- If you25
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look at the coverage grant, the coverage grant only requires1

abuse, that abuse for that claimant first occurred during that2

policy period.3

THE COURT:  No, it doesn’t say for that claimant. 4

That’s the struggle I’m having here.  Because if it said per5

claimant, but it doesn’t.  It says the -- I’m looking at it6

more from a perpetrator.  The perpetrator first abused7

somebody, Nassar first abused somebody in whatever year.8

MR. GOTWALD:  But the coverage grant doesn’t talk9

about a --10

THE COURT:  Claimants.11

MR. GOTWALD:  -- perpetrator.12

THE COURT:  Doesn’t talk about claimants.13

MR. GOTWALD:  It doesn’t talk about -- It talks about14

the --15

THE COURT:  Claimants deal with the liability of16

USAG.  Claimants is not the language used by this policy.17

MR. GOTWALD:  No, what is used is bodily injury.  And18

that is a claimant.  That’s not an act by the perpetrator.  The19

coverage grant is the bodily injury of the claimant.  That’s20

what gets you into coverage.  The perpetrator and the deemer21

talks about how much it will just pay.  Those are two separate22

things.  I think counsel even noted that earlier.  Those are23

two separate things.  The coverage grant doesn’t talk about the24

perpetrator.  This is the problem, we’re trying to read the25
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deemer into the coverage grant and that’s not how it’s1

structured.  It will pay those sums, the insured becomes2

obligated to pay because of damages of bodily injury or3

personal injury.  And that’s bodily injury to a claimant, not4

because of acts of someone.  It’s bodily injury, and those are5

claimants.  6

So for that claimant to be covered, that lawsuit, if7

you look at it in an individual perspective.  If I get sued8

once, my claim, the bodily injury for that claim is that9

claimant.  If it’s from Nassar it has to first occur during10

that policy period.  And this is kind of the part B of the11

insuring agreement.  It has to be in the coverage territory. 12

And then it goes on so long as the bodily injury is in that13

policy period.  Or if it continues on, if it continues on, if14

they were -- it will continue, that will channel it back.15

THE COURT:  Why does it say all acts which cause16

physical abuse or sexual misconduct by a single individual for17

whose conduct A, insured is legally responsible shall be18

considered a single act subject to the each act --19

MR. GOTWALD:  Limit.20

THE COURT:  -- limit.21

MR. GOTWALD:  That’s just saying that in that policy22

period there is $1 million for all Nassar.  That’s not --23

THE COURT:  It’s not per --24

MR. GOTWALD:  It’s not the coverage, it’s just how25
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much it will pay.  And we have a separate policy period.  So if1

you look at it from the perspective of now I’m in year two and2

I have, of their policy, and someone is first abused there, the3

coverage grant says there is coverage for that individual.4

It doesn’t say anything about it goes back.  It just5

says, if we concede that -- If we assume, not concede, if we6

assume that there’s only across all the primary, the deemer7

only gives you one limit, that primary, that second primary8

policy still pays, it’s just limited.  All the primary policies9

will pay.  But they want to say only the first policy pays. 10

And that’s not what would happen if you assume there only is11

one limit, which we don’t think there is.  Each policy would12

pay when there is first abuse within that coverage period.  13

And because of that there is excess coverage above14

that.  There is.  And the excess policy has its own terms.  It15

has it’s own terms.  It doesn’t, and it talks about those.  And16

what it also says is this limits of insurance stuff, this17

deemer, how this flows, you don’t apply that language to it.18

Now, the one other point I wanted to make was --19

Well, I’ll actually, I’ll leave it at that unless you have -- I20

feel like you --21

THE COURT:  Did I throw you off track?22

MR. GOTWALD:  No, no, no, not at all.  I want to make23

sure -- You know, my job is to make sure that you understand24

this.  So if you don’t, please let’s continue to discuss it.  I25
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don’t want to add confusion.1

THE COURT:  I’m good.2

MR. GOTWALD:  Okay.3

THE COURT:  We’re going to have to post orders for 144

days from today.  Anything else?  14 days from today, George. 5

Anything else we want to talk about today?  All right, we’re6

adjourned.7

 * * * * *8
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