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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 

In re: 
 
USA GYMNASTICS, INC., 
 
Debtor. 
 

Chapter 11 
 
Case No. 18-09108-RLM-11 
 
Adv. Proc. No. 1:19-ap-50012 

 
USA GYMNASTICS, INC., 
 
Plaintiff, 
 
  vs. 
 
ACE AMERICAN INSURANCE COMPANY f/k/a 
CIGNA INSURANCE COMPANY, GREAT AMERICAN 
ASSURANCE COMPANY, LIBERTY INSURANCE 
UNDERWRITERS INC., NATIONAL CASUALTY 
COMPANY, RSUI INDEMNITY COMPANY, TIG 
INSURANCE COMPANY, VIRGINIA SURETY 
COMPANY, INC. f/k/a COMBINED SPECIALTY 
INSURANCE COMPANY, WESTERN WORLD 
INSURANCE COMPANY, ENDURANCE AMERICAN 
INSURANCE COMPANY, AMERICAN 
INTERNATIONAL GROUP, INC., AMERICAN HOME 
ASSURANCE COMPANY, and DOE  
INSURERS, 
 
Defendants. 
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USAG’S RESPONSE TO TIG’S 
OBJECTIONS TO THE 
BANKRUTPCY COURT’S 
PROPOSED ORDER 
 
 
Hon. Richard L. Young 
U.S. District Judge 
 
Hon. Robyn L. Moberly 
U.S. Bankruptcy Judge  
 
 
 

 
USA GYMNASTICS’ RESPONSE TO TIG’S OBJECTIONS TO THE BANKRUTPCY 

COURT’S PROPOSED ORDER 
 

I. INTRODUCTION 

TIG Insurance Company (“TIG”) objects to Judge Moberly’s sound decision concerning 

the application of the limited Abuse and Molestation Exclusions (“AME”) in two policies TIG 

sold to USA Gymnastics (“USAG”). The two issues presented by TIG’s objection are:  
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(1) whether the AME in the 2001 primary policy applies to the Coverage D, when 
the AME’s express provisions state it only applies to Coverage A and Coverage 
B; and  
 
(2) whether it is unreasonable to utilize the definition of “personal injury” in the 
1996 primary policy (which is for injuries other than bodily injury) for the 1996 
excess policy AME’s use of the term “personal injury” (which does not define the 
phrase and states that it follows form to the primary policy). 
 

The answers are no. Judge Moberly analyzed these issues in a well-reasoned, fifteen page 

proposed order. [Dkt. 274.] TIG’s objection offers nothing Judge Moberly did not consider and 

properly reject.  

 In TIG’s 2001 primary policy, the AME does not apply to Coverage D by its express 

terms. The language in TIG’s coverage D and the other exclusions in the policy support this 

construction. TIG’s attempt to broaden the AME to apply to the entire policy impermissibly 

rewrites the contract to reduce TIG’s coverage obligations. Such attempts have been rejected by 

both Indiana courts and the Seventh Circuit. Travelers Indem. Co. v. Summit Corp., 715 N.E.2d 

926, 940 (Ind. Ct. App. 1999); Pipefitters Welfare Educ. Fund v. Westchester Fire Ins. Co., 976 

F.2d 1037, 1042 (7th Cir. 1992).  

The 1996 excess policy’s AME is limited to “Personal Injury.” The 1996 AME does not 

define Personal Injury, despite capitalizing and boldfacing it. The excess policy requires that it 

follow the underlying TIG primary policy. The underlying primary policy defines “personal 

injury” as “injury other than ‘bodily injury.’” By the excess policy’s plain terms, this definition 

applies to the AME in the excess policy. Thus, the AME does not bar claims arising from bodily 

injuries.  

At a minimum, USAG has provided a reasonable interpretation of both AMEs. That is all 

USAG must show to prevail as a matter of law. Eli Lilly & Co. v. Home Ins. Co., 482 N.E.2d 

467, 470–71 (Ind. 1985); Carter v. State Farm Fire & Cas. Co., 2019 U.S. Dist. LEXIS 175696, 
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at *7 (S.D. Ind. 2019) (holding that the insurer’s coverage-restricting position must be the “only 

reasonable interpretation” of the policy before it can limit coverage). For these reasons, USAG 

requests the Court adopt Judge Moberly’s Proposed Findings and Conclusions in full.  

II. STATEMENT OF UNDISPUTED MATERIAL FACTS 

A. The Sexual Abuse Claims 

The material facts here are limited and not in dispute. The parties agree that USAG faces 

more than 500 claims by current and former athletes alleging that they were sexually abused 

and/or molested by Larry Nassar or others. [Dkt. 296 at 5.] These lawsuits seek damages against 

USAG for liability arising from bodily injury from perpetrators such as Nassar. [E.g., Dkt. 215-2, 

at 26–150, 183–87, 189–95; Dkt. 215-3, at 4–14, 25–113, 189–93, 195–200.] 

B. The 2001 Policy 

TIG sold USAG a primary-level commercial general liability (“CGL”) policy, effective 

August 1, 2001, through August 1, 2002 (the “2001 Policy”). [Dkt. 2-5; Tab 15.] The 2001 

Policy provides several separate types of coverage: 

Coverage A: Property Damage & Bodily Injury; 
Coverage B: Advertising & Personal Injury; 
Coverage C: Medical Payments; and 
Coverage D: Legal Liability to Participants. 

 
[Dkt. 2-5, at 521–25, 539.] TIG also provided a separate, sexual abuse or molestation liability 

coverage as a part of this policy. [Id. at 563.] 

The 2001 Policy contains an AME. However, by its express terms, it only applies to 

Coverage A and B. Specifically, the AME states that it “is added to Paragraph 2., Exclusions of 

Section I – Coverage A – Bodily Injury And Property Damage Liability and Paragraph 2., 

Exclusions of Section I – Coverage B – Personal and Advertising Injury Liability.” [Dkt. 2- 

5, at 549.] The 2001 AME does not state that it applies to Coverage D. [Id.] 
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 Coverage D provides additional insurance to USAG for liability to “participants.” [Dkt. 

2-5, at 539.] It has a coverage grant separate from Coverages A and B. [Id.] It incorporates 

some—but not all—of the Coverage A exclusions. [Id. (incorporating Coverage A exclusions 

“a., b., c., d., e., f., g., h., i., and o.”).] Just as the AME says nothing about Coverage D, Coverage 

D says nothing about, and does not incorporate, the AME.  [Id.]   

C. The 1996 Policies 

TIG also sold USAG primary and excess policies in 1996. The 1996 Excess Policy 

contains an AME that only applies to “Personal Injury.” [Dkt. 2-5; Tab 12 (capitalization and 

bold in original).] It states: 

MOLESTATION EXCLUSION 
 
This insurance does not apply to Personal Injury arising out of or 
contributed to by the molestation of anyone. The term molestation as used here 
includes, but is not limited to: 
 
1. any actual, alleged or threatened sexual conduct or misconduct; 
2. any actual, alleged or threatened mental or physical abuse; 
3. any negligent screening, hiring, employment, training or 
    supervision related to paragraphs 1. or 2. above; or 
4. any investigation, failure to investigate, or failure to report to proper    
    authorities which is related to paragraphs 1. or 2. above.  
 
for which any insured may be legally liable or for which any insured may have 
assumed the liability of others. 

 
[Dkt. 2-5, at 456 (emphasis in original).] 

 
The 1996 Excess policy does not define the term Personal Injury. Instead, it states: “The 

Definitions, Terms, Conditions, Limitations, and Exclusions of the UNDERLYING 

INSURANCE, in effect at the inception date of this policy, apply to this coverage unless they are 

inconsistent with provision of this policy . . . .” [Dkt. 2-5, at 448.] 
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The UNDERLYING INSURANCE is the 1996 Primary Policy sold by TIG. [Dkt. 2-5, at 

443, 451.] That policy defines personal injury as:  

injury, other than “bodily injury”, arising out of one or more of the following 
offenses: 
 
a. False arrest, detention or imprisonment; 
b. Malicious prosecution; 
c. The wrongful eviction from, wrongful entry into, or invasion of the right of 
private occupancy of a room, dwelling or premises that a person occupies by or 
on behalf of its owner, landlord or lessor; 
d. Oral or written publication of material that slanders of libels a person or 
organization or disparages a person’s or organization’s goods, productions or 
services; or 
e. Oral or written publication that violates a person’s right of privacy. 

 
[Dkt. 2-5, at 410 (emphasis added).]1  
 

III. ARGUMENT 

A. Indiana’s Rules of Policy Construction 

Judge Moberly properly applied Indiana’s rules of construction for insurance policies, as 

the Constitution requires. Lexington Ins. Co. v. Rugg & Knopp, Inc., 165 F.3d 1087, 1090 (7th 

Cir. 1999); Travelers Cas. & Sur. Co. v. Elkins Constrs., Inc., 2000 U.S. Dist. LEXIS 7746, *12 

(S.D. Ind. 2000) (“[A] federal court interpreting Indiana law is . . . bound by the doctrine set 

forth by the Indiana Supreme Court.”). TIG’s attempted explanation of them is superficial at 

best, but they still offer TIG no solace. USAG detailed these rules in its briefing and will not 

recite them all here. [Dkt. 176 at 8–9.] However, a few key ones are worth repeating.  

The most fundamental and longstanding rule is that “[a]n insurance policy should be so 

construed as to effectuate indemnification . . . rather than to defeat it.” Masonic Acc. Ins. Co. v. 

Jackson, 164 N.E. 628, 631 (Ind. 1929). This satisfies the purpose of insurance, which is to 

                                            
1 “Bodily injury” (as distinguished from “personal injury”) is defined to mean “bodily injury, 
sickness or disease sustained by a person, including death resulting from any one of these at any 
time.” [Id. at 409.] 
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indemnify against loss. Id.; Eli Lilly & Co. v. Home Ins. Co., 482 N.E.2d 467, 470–71 (Ind. 

1985). This is the lens courts must use when interpreting insurance policies. Rugg & Knopp, 165 

F.3d at 1090.  

Exclusions are subject to strict scrutiny. American States Ins. Co. v. Kiger, 662 N.E.2d 

945, 947, 949 (Ind. 1996); Asbury v. Ind. Union Mut. Ins. Co., 441 N.E.2d 232, 242 (Ind. Ct. 

App. 1982). Exclusions like an AME can bar coverage only when their terms “clearly and 

unmistakably” apply. Asbury, 441 N.E.2d at 242; Kiger, 662 N.E.2d at 947, 949; Masonic, 164 

N.E. at 631. 

Finally, “[w]here there is ambiguity, insurance policies are to be construed strictly against 

the insurer and the policy language is viewed from the standpoint of the insured.” Allstate Ins. 

Co. v. Dana Corp., 759 N.E.2d 1049, 1056 (Ind. 2001) (quotations omitted). If there is more than 

one reasonable construction of a term, then it is ambiguous, and the policy must be construed in 

favor of the policyholder and in favor of coverage. Eli Lilly & Co., 482 N.E.2d at 470–71; Carter 

v. State Farm Fire & Cas. Co., 2019 U.S. Dist. LEXIS 175696, at *7 (S.D. Ind. 2019) (holding 

that the insurer’s coverage-restricting position must be the “only reasonable interpretation” of the 

policy to prevail). 

B. TIG makes no persuasive argument that an exclusion that is, by its terms, limited to 
Coverage A and Coverage B unambiguously applies to Coverage D.  

 
Contrary to the plain language of the AME, TIG claims that the parties could not have 

“intended” for the AME to apply only to Coverage A and B (the standard CGL coverages), but 

not to Coverage D (the additional, “Participants Liability Coverage”). [Dkt. 296, at 8–13.] It 

points to the premium it charged for different coverages, speculates about the purpose of other 

forms in the policy, and asks the Court to permit discovery about “the underwriting of the 2001 

Primary Policy and the parties’ intent” in adding the exclusion. [Id.]  
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None of this matters. USAG did not write the AME—TIG did. Neither did USAG 

negotiate the language, as TIG suggests. [Dkt. 296, at 19.] And in the AME, plain as day and in 

bold lettering, TIG limited the AME to Coverage A and Coverage B:  

The following exclusion is added to Paragraph 2., Exclusions of Section I – 
Coverage A  – Bodily Injury And Property Damage Liability and Paragraph 
2., Exclusions of  Section I – Coverage B – Personal and Advertising 
Injury Liability.  
 

[Dkt. 2-5, at 549 (underlining added).] Despite the undisputed fact that the policy contains both a 

Coverage C, a Coverage D, and various other coverages, the AME states only that the “exclusion 

is added to” Coverage A (bodily injury, property damage) and Coverage B (personal and 

advertising injury). [Id.]  

This explicit statement begins and ends the inquiry. “When the policy language of an 

insurance contract is clear and unambiguous, it should be given its plain and ordinary meaning.” 

Summit, 715 N.E.2d at 940. Courts cannot rewrite the plain language of a policy based on TIG’s 

amorphous notions of what “the contract as a whole” means. [Dkt. 296, at 10.] When the policy 

says “Coverage A,” it means “Coverage A,” not any and all coverages in the policy. Summit, 715 

N.E.2d at 938–40. In the words of the Seventh Circuit, TIG’s claims to the contrary are 

“disingenuous and misleading—indeed, they are nearly sanctionable.” Pipefitters, 976 F.2d at 

1042.  

The prefatory statement that the AME “modifies insurance provided under the . . . 

COMMERCIAL GENERAL LIABILITY COVERAGE PART” is unhelpful for TIG. This 

statement is tempered by the explicit directive immediately following this language, stating that 

the exclusion is only “added to” Coverage A and Coverage B. Rather than enforce the plain 

language of the AME, TIG instead asks the Court to erase this limitation from the AME so that it 

would look like this: 
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But “[t]he power to interpret insurance policies does not extend to changing their terms.”  

Keckler v. Meridian Sec. Ins. Co., 967 N.E.2d 18, 28 (Ind. Ct. App. 2012) (citation omitted).  

And courts certainly cannot interpret an unambiguous provision in a way, like TIG proposes 

here, that destroys coverage.  See American States Ins. Co. v. Kiger, 662 N.E.2d 945, 947 (Ind. 

1996). 

TIG complains that “there is a reasonable explanation why Coverage D was not 

specifically mentioned in the endorsement.”2 [Dkt. 296, at 9.] It then points the finger at the 

Insurance Services Organization (“ISO”), whose standard CGL form was used in the TIG policy 

and which contains no Coverage D. [Id.] But TIG cannot blame the ISO for its own choices. 

Neither does TIG present any evidence of a drafting “mistake.” ISO did not force TIG to include 

an AME without listing “Coverage D.” As the company writing and selling the insurance policy, 

TIG was responsible for making sure the policy actually reflected the parties “intent.” USAG 

                                            
2 USAG disagrees that TIG’s construction is reasonable—since both the Seventh Circuit and the 
Indiana Court of Appeals have held that it is unreasonable—but that does not matter. Pipefitters, 
976 F.2d at 1042; Summit, 715 N.E.2d at 938–40. Whether the insurer has a reasonable 
construction is not the standard. TIG must show that it has the “only reasonable interpretation” 
before it can limit coverage. Carter, 2019 U.S. Dist. LEXIS 175696, at *7.  
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cannot be penalized for TIG’s failure to read its own policy carefully before putting it on the 

market, and TIG’s argument in favor of that course of action is unpersuasive.  

Moreover, TIG offers no reason why it could not have created a manuscript AME that 

applied to Coverage D, or even edited the current AME to refer to Coverage D. It used other 

“non-ISO forms” in the 2001 Primary Policy, and it used one in particular that added exclusions 

to both Coverage A and Coverage D. [Dkt. 2-5, at 552.] Similarly, Coverage D explicitly 

incorporates some—but not all—of the exclusions from Coverage A. [Dkt. 2-5, at 539.] 

However, Coverage D says nothing about the AME. [Id.] TIG could have easily included a 

reference to the AME in the Coverage D exclusions, but it chose not to do so.  

TIG’s last-ditch reliance on what “makes sense” after “[c]onsidering the policy as a 

whole” is a non-starter. If TIG thinks the plain language of the policy produces an absurd 

result—even though it actually does not—TIG has no one to blame but itself. It certainly cannot 

blame USAG for policy language TIG drafted. Kiger, 662 N.E.2d at 947 (“The insurance 

companies write the policies. We buy their forms or we do not buy insurance.”). TIG wrote what 

it wrote. The Court cannot alter the policy to deny coverage to USAG because TIG is unhappy 

with the outcome.   

TIG is also wrong that the “Indiana courts have yet to consider the issue” disputed here. 

[Dkt. 296, at 13.] Both the Indiana courts and the Seventh Circuit have considered TIG’s 

argument—and both courts have rejected it. Summit, 715 N.E.2d at 939–40; Pipefitters, 976 F.2d 

at 1042. The Summit case involved a pollution exclusion that was found in Coverage A, but not 

in Coverages B or C. 715 N.E.2d at 938–40. Coverage A had a pollution exclusion; Coverage B 

and Coverage C did not. Id. The Indiana Court of Appeals held, explicitly, that the exclusion 

listed under Coverage A did not apply to Coverage B or Coverage C. Id. Indeed, it went even 
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further than that—holding that this was the “unambiguous” meaning of the insurer’s placement 

of an exclusion in one coverage but not others. Id. The Seventh Circuit, on identical facts, 

reached the same result. Pipefitters, 976 F.2d at 1042 (holding that these terms allow the Court to 

“draw but one conclusion,” i.e., that a Coverage A exclusion did not apply to other coverages in 

the policy).   

There is no principled way to distinguish Summit and Pipefitters from this case. TIG’s 

exclusion, by its express terms, applies only to Coverage A and Coverage B. It says nothing 

about Coverage D. Had TIG intended the AME to modify the entire CGL Form—rather than just 

Coverages A and B—it should have either listed all the coverages separately or simply omitted 

the limiting language. In fact, TIG did just that with several other endorsements.  For example, 

TIG’s asbestos exclusion includes no such limiting language and therefore applies to all 

coverages in the CGL Form: 

 

[Dkt. 2-5, at 535.] The same is true for a fireworks exclusion [id. at 537], the additional insureds 

endorsement [id. at 538], and others. TIG knew how to apply endorsements to the entire CGL 
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Form without limitations. It elected not to do so with the 2001 AME. That choice has 

consequences.  

 In this respect, this case is similar to State Auto. Ins. Co. v. Flexdar, Inc., 964 N.E.2d 845, 

852 (Ind. 2012). There the insurer showed that it knew how to write an effective pollution 

exclusion because in later years it used an exclusion that identified specific substances as 

“pollutants,” curing the ambiguity in the exclusion’s original wording. Id. Here, TIG has shown 

that it knew exactly how to apply exclusions to all coverage forms in the policy. In other 

exclusions, it avoided language applying the exclusion to particular coverages. But, like the 

insurer in Flexdar, TIG failed to use this language in the AME. The consequences of failing to 

use this clear language is the same—a construction in favor of coverage. Id.  

TIG’s reliance on non-Indiana cases Capital Indemnity and CWC Builders is misplaced.3  

These cases do not involve endorsements that are limited to specific coverages within the CGL 

Form like the AME here.  Instead, these cases involved endorsements expressly applicable to the 

entire CGL part, like the asbestos and fireworks exclusions mentioned above. In Capital 

Indemnity, for example, the assault and battery exclusion at issue stated that it “change[d] the 

policy terms for the Commercial General Liability Coverage Part” without limitation to any 

specific coverages in the CGL form. 581 S.E.2d 339, 341 (Ga. Ct. App. 2003). In addition, the 

schedule listing this exclusion stated that it was “applicable to all premises and coverages.”  Id. 

at 342–43. Likewise, in CWC Builders, the policyholder tried to argue that the “residential 

                                            
3 TIG also cites to Bada Rests., Inc. v. Hentschell & Assocs., Inc., 2004 Wash. App. LEXIS 286 
(Wash. Ct. App. Mar. 1, 2004). [Dkt. 296, at 14.] Bada is unpublished and refers the reader to 
the Washington Rules of Court for rules limiting citation of unpublished opinions. 2004 Wash. 
App. LEXIS 286, at *1. Those rules state that unpublished opinions released before March 1, 
2013 “have no precedential value and are not binding on any court.” WASH. R. CT., GEN. R. 
14.1(a). The rule further states that only unpublished opinions released after that date are 
appropriate to cite as persuasive authority. Id. Citation to this case is therefore improper, and the 
Court should disregard it.  
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construction exclusion” did not apply to the CGL coverage part even though the exclusion 

explicitly provided that it modified the “Commercial General Liability Coverage Part.”  134 F. 

Supp. 3d 589, 598, 601 n.14 (D. Mass. 2015). These cases do not help TIG. 

Even if they were on point, however, this Court would be obligated to disregard them. 

The Constitution requires this Court to apply the law of Indiana, not the law of Georgia, 

Washington, or Massachusetts. Rugg & Knopp, 165 F.3d at 1090. Summit, a published Indiana 

opinion, directly contradicts the argument TIG tries to make here based on non-Indiana case law. 

715 N.E.2d at 938–40. Neither does TIG make any attempt to show why, in light of Summit, the 

Seventh Circuit would not follow Pipefitters if asked to apply Indiana law to this case.  

The fact that USAG also purchased the “Sexual Abuse or Molestation Liability Coverage 

Form”—which is separate from the “Commercial General Liability Coverage Form”—does not 

somehow eliminate coverage for the Sexual Abuse Claims under Coverage D. As TIG conceded 

below, “coverage for a particular claim may possibly exist under two coverage parts of an 

insurance policy.” [Dkt. 215, at 19.] FLM, LLC v. Cincinnati Ins. Co., 24 N.E.3d 444, 456–58 

(Ind. Ct. App. 2014) (agreeing “with FLM in all respects” that the policyholder may seek 

coverage under Coverage A or Coverage B, or both, so long as the coverages apply to the claim); 

Westfield Ins. Co. v. TCFI Bell SPE III, LLC, 2019 U.S. Dist. LEXIS 54899, *17 (S.D. Ind. 

2019) (noting that “some claims may be covered under more than one coverage grant.”). That is 

the case here. USAG can seek coverage for these claims under either the Sexual Abuse or 

Molestation Liability Coverage Form or Coverage D of the CGL Form. Thomson Inc. v. Ins. Co. 

of N. Am., 11 N.E. 3d 982, 1012–13 (Ind. Ct. App. 2014) (holding that, where both coverages are 

triggered, a policyholder could select no-deductible “personal injury” coverage, rather than 

“bodily injury” coverage with a $250,000 deductible, in spite of the insurer’s argument that it 
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intended to put all coverage for the specific loss under the “bodily injury” coverage). USAG has 

chosen Coverage D in this case, as it had every right to do.4   

Finally, TIG’s plea for discovery on extrinsic evidence of “intent” must be rejected. [Dkt. 

296, at 16.] Indiana law categorically forbids insurers from using extrinsic evidence to divine the 

“intent” behind terms in an insurance policy in order to restrict coverage. Eli Lilly & Co., 482 

N.E.2d at 470–710. Discovery on that topic, therefore, is not even potentially relevant to any 

party’s claim or defense, and is not permissible. FED. R. CIV. P. 26(b). TIG is not entitled to 

weaponize discovery to delay resolution of this easy question any longer.  

At a bare minimum, USAG’s interpretation is reasonable. Saying “Coverage A” and 

“Coverage B” can be reasonably construed as meaning just that—not “all coverages in the 

policy, including Coverage A and Coverage B.” Reasonableness is all USAG must show in order 

to prevail as a matter of law. Eli Lilly & Co., 482 N.E.2d 467, 470–71; Carter, 2019 U.S. Dist. 

LEXIS 175696, at *7. 

The correct conclusion is plain. TIG’s CGL Form provides broad coverage that 

encompasses sexual abuse claims. The 2001 AME eliminates this coverage under Coverage A 

(bodily injury and property damage) and Coverage B (personal injury). It does not eliminate this 

coverage under Coverage D (legal liability to participants) or any other coverage. The Court 

                                            
4 TIG’s attempt to use premiums to eliminate coverage for sexual abuse claims under Coverage 
D is meritless. Contrary to TIG’s suggestion, Coverage D was not free. The cost for this 
coverage was included in the base rate of $87,560. [Dkt. 2-5, at 520.] TIG’s additional 
suggestion that the Sexual Abuse or Molestation Liability Coverage Form was intended to 
replace the coverage for sexual abuse claims excluded by the AME in the CGL Form is plainly 
incorrect. These coverages are different. Coverage D is limited to bodily injury to “participants.” 
[Id. at 539.] The Sexual Abuse Coverage Form applies to a broader class of claimants, but also 
contains its own limitations and exclusions. [Id. at 564–570.] TIG’s attempt to equate the AME 
with the Sexual Abuse or Molestation Liability Coverage Form fails. 
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should declare “that the AME in the 2001 TIG policy applies only to Coverages A and B and 

does not apply to Coverage D (Legal Liability to Participants) or any other coverage.  

C. TIG fails to refute the Bankruptcy Court’s finding that it is reasonable to construe 
“Personal Injury,” undefined in the Excess Policy, by reference to the underlying 
primary policy’s definition of “Personal Injury.” 

 
Whether the 1996 Excess Policy provides coverage for “bodily injury” depends on the 

definition of the term “Personal Injury.” The excess policy’s molestation exclusion states: “This 

insurance does not apply to Personal Injury arising out of or contributed to by the molestation 

of anyone.” [Dkt. 2-5, at 456 (emphasis in the original).] This exclusion only applies if the 

definition of “Personal Injury” includes “bodily injury.”  

Whether it does or not is quite clear. The answer is dictated by the express terms of the 

policy. The excess policy does not define “Personal Injury.” Instead, it expressly incorporates the 

definitions of the primary policy. The primary policy defines “personal injury” as injury “other 

than bodily injury.” [Dkt. 2-5, at 410, 448.] The Bankruptcy Court correctly found that because 

the definition of “Personal Injury” does not include “bodily injury,” the exclusion does not apply 

to bodily injury claims.5 [Dkt. 274 at 7–11.]  

 The excess policy’s follow-form provision states that the definitions of the primary policy 

apply to coverage provided by the excess policy unless they are “inconsistent with” a provision 

of the excess policy. [Dkt. 2-5, at 448.] The primary policy defines “Personal Injury,” in part, as 

“injury, other than ‘bodily injury’, arising out of one or more of the following offenses . . . .” 

[Dkt. 2-5, at 410 (emphasis added).] As the excess policy does not contain a definition of 

                                            
5 USAG notes that other TIG policies—for example, the TIG 1992-1993 Primary Policy—have 
AMEs that list “bodily injury” and “personal injury” separately, indicating that TIG itself 
believes the term “personal injury” does not always include “bodily injury.” [Dkt. 2-5, at 62.] 
This is further evidence that TIG’s litigation position is not the “only reasonable interpretation” 
of the policy. Carter, 2019 U.S. Dist. LEXIS 175696, at *7. 
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“Personal Injury,” the primary policy’s definition of “personal Injury” is not inconsistent with 

the excess policy. As the Bankruptcy Court found, this definition “does not conflict with 

anything in the excess policy.” [Dkt. 274 at 11.] Accordingly, the term “Personal Injury” in the 

excess policy’s exclusion does not include “bodily injury.” 

 TIG claims that the terms of the primary policy (which contains no AME) are 

inconsistent with the AME in the excess policy. [Dkt. 296 at 14.] This is inapposite to the issue 

before the Court. The question is whether the primary policy’s definition of “Personal Injury” is 

“inconsistent with” the excess policy—not whether the excess policy’s exclusion is “consistent” 

with the primary policy. The definition is not “inconsistent with” the excess policy. It refines the 

AME by furnishing a definition for an undefined term. TIG fails to argue, much less explain, 

why the Bankruptcy Court erred in finding that the primary policy’s definition of “Personal 

Injury” did not conflict with an excess policy that does not define a critical term in an exclusion.  

 As TIG’s Objections point out, “an excess policy may contain its own additional terms, 

conditions, or exclusions that limit the scope of coverage adopted from the primary policy.” 

[Dkt. 296 at 14.] However, if the follow-form excess policy fails to contain additional terms, 

conditions, or definitions, then the primary policy’s terms, conditions, or definitions apply. This 

is established law across the country. See PSI Energy, Inc. v. Home Ins. Co., 801 N.E.2d 705, 

722 n.16 (Ind. Ct. App. 2004) (“It is well established in insurance law that ‘a follow form excess 

policy incorporates by reference the terms of the underlying policy and is designed to match the 

coverage provided by the underlying policy.”) (quoting Eric Holmes, 23 APPLEMAN ON 

INSURANCE 2d § 145.1 at 6 (2003)). A limited exclusion in the excess policy is consistent with 

the underlying policy here. But in any event, TIG’s excess policy’s follow-form provision is 
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clear. [Dkt. 2-5, at 448.] Pursuant to the excess policy’s follow-form provision, the primary 

policy’s definition of the term “Personal Injury” applies.  

 Indiana recognizes that undefined terms in a policy are viewed from the perspective of an 

ordinary policyholder of average intelligence. Summit, 715 N.E.2d at 936. In this context, a 

policyholder would first look to the definitions that the excess policy instructs him or her to 

use—here, the primary policy. The policyholder would reasonably rely on those definitions, not 

ones from an outside source. Indiana Courts agree. In Erie Indem. Co. v. Estate of Harris, 99 

N.E.3d 625, 631 (Ind. 2018), the Indiana Supreme Court held that the policyholder should look 

to the meaning of “OTHERS WE PROTECT” in one part of the policy to give meaning to the 

phrase “others we protect” used in a different part of the policy. Id. In other words, policyholders 

would look within the policy first, not elsewhere.6 Here, USAG reasonably used the definition 

that the excess policy mandated—the definition from the primary policy.7  

 But even if the primary policy’s express definition of the term “Personal Injury” did not 

control, the result is the same. The term “personal injury” is subject to at least two reasonable 

interpretations. The term is therefore ambiguous and must be construed in favor of coverage. 

Summit, 715 N.E.2d at 936.  

Under Indiana law, a policyholder may turn to dictionaries if a policy lacks a definition. 

Id. at 937. In this case, the dictionary contains multiple definitions of the term “Personal Injury”: 

one definition includes “bodily injury” while the other definition does not. Injury, BLACK’S LAW 

                                            
6 It makes no real difference that Harris concerned a single policy. It is undisputed that the 
excess policy here defines “UNDERLYING INSURANCE” as “the policy . . . described in the 
Schedule of Underlying Insurance forming a part of this policy.” [Dkt. 2-5, at 451.] The primary 
policy is thus actually “a part of” the excess policy. [Id.]  
7 Differences in typeface or quotation marks do not prevent a reasonable policyholder of average 
intelligence—the Indiana standard, Summit, 715 N.E.2d at 936—from relying on express 
definitions in the underlying policy.  
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DICTIONARY (11th ed. 2019); [Dkt. 274, at 10 n.7].8 Both of these definitions are reasonable; the 

term is ambiguous and should be interpreted in favor of coverage. Summit, 715 N.E.2d at 936; 

see also Eli Lilly & Co., 482 N.E.2d at 471. Therefore, the dictionary definition of the term 

“Personal Injury” that does not include “bodily injury” applies. 

 This narrower definition of “Personal Injury” is not unreasonable. TIG cites a Southern 

District case for the claim that Courts have rejected ambiguity arguments despite multiple 

dictionary definitions. TCFI, 2019 U.S. Dist. LEXIS 54899, at *28. In that case, the question was 

whether the common meaning of the word “animal” included fish. Id. The Court concluded that 

the “usual and common” meaning of “animal” includes fish. Id. Unlike the word “animal,” 

however, the term “Personal Injury” does not have an easily discernible “usual and common” 

definition. This is particularly true when it is set off in bold and capital letters, giving it the 

appearance of a defined term.  

In cases where a “usual and common” definition of a term is not easily discernible, the 

Indiana Court of Appeals has found that multiple reasonable dictionary definitions create an 

ambiguity. Summit, 715 N.E.2d at 937 (finding multiple reasonable dictionary definitions 

reflected an ambiguity in the terms “wrongful eviction” and “wrongful entry”). The term 

“Personal Injury” is much more comparable to the terms “wrongful eviction” and “wrongful 

entry” than the term “animal.” “Personal injury,” especially as used in insurance policies, 

                                            
8 The two definitions are as follows: “1. In a negligence action, any harm caused to a person, 
such as a broken bone, a cut, or a bruise; bodily injury. 2. Any invasion of a personal right, 
including mental suffering and false imprisonment.” TIG assumes that the first definition is the 
“primary” definition. However, as both Bryan Garner (the Editor-in-Chief of Black’s Law 
Dictionary) and Justice Scalia have pointed out, “that is often quite untrue. Some dictionaries list 
senses from oldest in the language (putting obsolete or archaic senses first) to newest. Others list 
them according to current frequency.” ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: 
THE INTERPRETATION OF LEGAL TEXTS 418 & n.18 (2012). Black’s Law Dictionary does not 
specify how its definitions are ordered, but a first-as-primary rule is unlikely considering these 
comments from Mr. Garner’s other work. Id.  
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sometimes expressly includes bodily injury and sometimes does not. This variation exists among 

the policies at issue in this case. [Compare, e.g., Dkt. 2-5, at 49 (excluding bodily injury) with 

Dkt. 2-13, at 174 (including bodily injury).] That is why the definition given in TIG’s underlying 

primary policy is so important here. 

 It is also telling that courts from other jurisdictions have found that multiple plausible 

dictionary definitions render the term “Personal Injury” ambiguous. See City of Boise v. Planet 

Ins. Co., 878 P.2d 750, 754 (Idaho 1994). There is ambiguity at every level. 

In sum, TIG has not met its burden of demonstrating that using the controlling underlying 

policy’s definition of “Personal Injury” is unreasonable. As the Bankruptcy Court found, 

policyholders of average intelligence could reasonably find that the term “personal injury”—as 

many policies state and as courts have decided—does not include “bodily injury.” The conflict of 

linguistic and judicial authority on this issue is itself further evidence of ambiguity. Hartford 

Acc. & Indem. Co. v. Dana Corp., 690 N.E.2d 285, 295, 298 (Ind. Ct. App. 1997) (the fact that 

policy terms have been accorded different meanings by different courts is itself important 

evidence of ambiguity); Summit, 715 N.E.2d at 938.  

 Although the term “personal injury” could reasonably be understood to include “bodily 

injury,” that does not render the other definition unreasonable. TIG could have chosen, as other 

insurers have done, to define the term “personal injury” to expressly include “bodily injury.” See, 

e.g., Thomson Inc. v. Ins. Co. of N. Am., 11 N.E. 3d 982, 1012–13 (Ind. Ct. App. 2014). It did not 

do so. Instead, TIG chose to sell a follow-form excess policy with no definition of the term 

“personal injury,” paired with a primary policy that defines “personal injury” to exclude bodily 

injury. It must live with the consequences of that choice.  
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 TIG argues that an ordinary policyholder would not reasonably conclude that the excess 

policy’s exclusion would apply to non-bodily injury offenses such as slander or false 

imprisonment, but not to “bodily injury.” [Dkt. 296 at 16.] TIG’s argument appears to be that 

USAG’s construction renders the 1996 AME meaningless. This argument is not persuasive. 

Interpreting the term “Personal Injury” to exclude “bodily injury” certainly narrows the scope of 

the excess policy’s exclusion, but it does not render it meaningless.9 Additionally, unlike the 

excess policy, the primary policy does not exclude molestation. [Dkt. 274 at 8.] By interpreting 

the excess exclusion narrowly, the coverage provided by the excess policy more closely matches 

the coverage provided by the primary policy. Why would it be unreasonable for a policyholder to 

interpret the term “Personal Injury” in the AME in a manner that provides excess coverage 

which more closely matches the coverage provided by a primary policy which does not exclude 

sexual abuse claims? That match is, after all, the purpose of a follow-form excess policy. PSI 

Energy, 801 N.E.2d at 722 n.16 (internal citation omitted). TIG has not met its burden of 

showing that the definition of the term “Personal Injury” that does not include “bodily injury” is 

unreasonable.  

  Regardless of whether the Court uses the primary policy’s definition of “Personal 

Injury”, as required by the plain language of the excess policy, or the dictionary definitions of the 

term “Personal Injury,” the definition does not necessarily include “bodily injury.” Therefore the 

TIG excess policy exclusion here does not apply to “bodily injury.” 

 

                                            
9 One can easily imagine the trauma—and significant damages—caused by  “mental abuse” of 
someone falsely imprisoned and threatened with sexual abuse. Such claims would be excluded 
by TIG’s 1996 AME. [Dkt. 2-5, at 456 (excluding “mental . . . abuse” and “threatened sexual 
conduct” arising out of “Personal Injury”); id. at 410 (defining “personal injury” as including 
“false . . . imprisonment”).]  
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CONCLUSION 

 TIG’s objections are not sound. The Court should overrule them and adopt the 

Bankruptcy Court’s proposed order as its own.  

Respectfully Submitted,  
 
 

/s/ George M. Plews   
George M. Plews (#6274-49) 
Gregory M. Gotwald (#24911-49) 
Tonya J. Bond (#24802-49) 
Christopher E. Kozak (#35554-49) 
PLEWS SHADLEY RACHER & BRAUN LLP 
1346 N. Delaware St. 
Indianapolis, IN 46202-2415 
(317) 637-0700 
Attorneys for USA Gymnastics 
gplews@psrb.com 
ggotwald@psrb.com  
tbond@psrb.com 
ckozak@psrb.com 
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