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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 

In re: 
 
USA GYMNASTICS, INC., 
 
Debtor. 

Chapter 11 
 
Case No. 18-09108-RLM-11 
 
Adv. Proc. No. 1:19-ap-50012 

 
USA GYMNASTICS, INC., 
 
Plaintiff, 
 
  vs. 
 
ACE AMERICAN INSURANCE COMPANY f/k/a 
CIGNA INSURANCE COMPANY, GREAT 
AMERICAN ASSURANCE COMPANY, LIBERTY 
INSURANCE UNDERWRITERS INC., NATIONAL 
CASUALTY COMPANY, RSUI INDEMNITY 
COMPANY, TIG INSURANCE COMPANY, 
VIRGINIA SURETY COMPANY, INC. f/k/a 
COMBINED SPECIALTY INSURANCE 
COMPANY, WESTERN WORLD INSURANCE 
COMPANY, ENDURANCE AMERICAN 
INSURANCE COMPANY, AMERICAN 
INTERNATIONAL GROUP, INC., AMERICAN 
HOME ASSURANCE COMPANY, and DOE  
INSURERS, 
 
Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
Hon. Robyn L. Moberly, 
Chief Judge 

 
USAG’S VERIFIED REPLY IN SUPPORT OF MOTION TO SEAL 

 
 This motion is only about whether the Court can authorize USAG to file documents 

under seal. Both USAG and the Insurers agree that the documents contain information that 

cannot be publicly disclosed. That should have been the end of the debate.  

 The Insurers’ privilege and admissibility arguments belong in the merits briefing. Despite 

this, they want the Court to rule on those issues without even looking at the documents. This is 

essentially a claim that every party has carte blanche to misbehave or even commit torts in the 
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mediation process. Such claimed absolute immunity lacks support in the law and would drive 

parties away from mediation—rather than instill confidence in the process. As the U.S. Supreme 

Court has held in ruling on a similar claim, “the costs of imposing such an absolute bar . . . are 

intolerably high.” United States v. Zolin, 491 U.S. 554, 569 (1989).  

 The insurers fear the evidence USAG proposes to submit to the Court, and rightly so. It 

shows that they requested and coerced USAG to take specific actions. It shows that at least one 

insurer threatened coverage defenses if USAG refused to do so. And it shows that the insurers 

led USAG to believe certain things would be covered by the policies. Rather than have the Court 

determine these issues under seal (whether this evidence is admissible, whether the Insurers 

breached their policy obligations, or whether they acted in bad faith)—where USAG can fully 

brief its positionsthe insurers claim that the Court cannot see the evidence because mediation 

immunizes them from any alleged misconduct.  

 This is wrong. The next time a policyholder refuses to cooperate with an insurer, or the 

next time a policyholder colludes with tort plaintiffs, are the Insurers willing to concede that they 

have no judicial remedy because the policyholder’s breach occurred in mediation? “You don’t 

have to be Shylock for this to make you pull out your hair and moan, ‘Is that the law?’”1 But if 

the Court accepts the insurers’ argument, parties will have absolute immunity for all actions by 

parties in mediation, no matter what.  

 In short, if there is any proper purpose for these documents to be considered (and there 

are many), the Court should grant USAG’s Motion to Seal. USAG acknowledges that the Court 

has authority to exclude the documents if it ultimately determines they are inadmissible. But 

                                                 
1 Jeffrey G. Kichaven, Insurance Bad Faith and Mediation Confidentiality: Critical Policies on a Collision Course, 
¶18, INT’L RISK MGMT. INST. (Mar. 2004), available at www.irmi.com/ articles/expert-commentary/insurance-bad-
faith-and-mediation-confidentiality (last visited Feb. 14, 2020) (quoting William Shakespeare, The Merchant of 
Venice, Act IV, Sc. 1). 
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admissibility is not at issue right now. What is at issue is whether an absolute privilege exists that 

requires the Court to close its eyes to alleged abuse of the mediation process. The answer is “no.”  

I. Legal Standard 

 “[T]he purpose of an evidentiary privilege is not to suppress the truth, but to promote and 

protect certain types of confidences.” Whitehead v. State, 511 N.E.2d 284, 294 (Ind. 1987). Such 

privileges “are not lightly created nor expansively construed, for they are in derogation of the 

search for truth.” Hulett v. State, 552 N.E.2d 47, 49 (Ind. Ct. App. 1990) (quoting United States 

v. Nixon, 418 U.S. 683, 710 (1974)).    

 Thus, a privilege “applies only where necessary to achieve its purpose.” Zolin, 491 U.S. 

at 562. “Inasmuch as [a] privilege . . . impedes the quest for truth, [a] privilege should be 

narrowly construed.” Shanabarger v. State, 798 N.E.2d 210, 216 (Ind. Ct. App. 2003). “[A]ll 

privileges of exemption from th[e] duty (to give relevant evidence) are exceptional . . . . They 

should be recognized only within the narrowest limits required by principle. Every step beyond 

these limits helps to provide, without any real necessity, an obstacle to the administration of 

justice.” 8 WIGMORE ON EVIDENCE §2192 (McNaughton ed. 1961).  

 There is no absolute bar to a sealed review of sensitive or potentially privileged evidence, 

in either federal or state court. As the U.S. Supreme Court has held, “the costs of imposing an 

absolute bar to consideration of the communications in camera for the purposes of establishing 

the [exception to a privilege] are intolerably high . . . . [T]here are many blatant abuses of 

privilege which cannot be substantiated by extrinsic evidence.” Zolin, 491 U.S. at 569 

(quotations omitted); see also Owens v. Best Beers, 648 N.E.2d 699, 702 (Ind. Ct. App. 1995) 

(“A court cannot make a determination in ignorance of the facts on which the privilege must 
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depend.”); TP Orthodontics, Inc. v. Kesling, 15 N.E.3d 985, 997 (Ind. 2014) (ordering trial court 

to review, under seal, a potentially privileged document).   

  The practice of submitting documents to the court, out of public view, for preliminary 

decisions is “well established in the federal courts.” Zolin, 491 U.S. at 569. Indeed, were this 

case pending in the District Court, USAG would have to file the documents under seal without 

advance permission, subject to further review and challenge. See S.D. IND. L.R. 5-11. There is 

also a distinction between in camera review and sealed filings—the former is ex parte and is 

used sparingly; the latter (at issue here) involves full service on the adversary and is used every 

day. Courts are wary of in camera review because it involves an adverse party who is fishing for 

privileged information. Zolin, 491 U.S. at 569–77. But in either case, judicial review “does not 

have the legal effect of terminating the privilege.” Id. at 568. Orders granting motions to seal are 

not decisions on the merits or on the admissibility of evidence; they simply maintain the secrecy 

of documents while the court adjudicates claims related to those documents. Siedle v. Putnam 

Invs., 147 F.3d 7, 12 (1st Cir. 1998); LHT Capital, LLC v. Ind. Horse Racing Comm’n, 891 

N.E.2d 646, 651 (Ind. Ct. App. 2008) (allowing contract to be filed under seal when 

confidentiality agreement forbade disclosure). 

II. Preliminary Matters 

USAG wants to make three things clear at the outset. First, USAG is not seeking to 

circumvent this Court’s mediation order. In fact, that order is not at issue in this motion and has 

minimal impact on the admissibility issue. All but one of the communications (Ex. 8) took place 

before this bankruptcy filing (though the documents proving their content may be dated 

afterward), and the last one took place before any bankruptcy-related mediation began. The only 

mediation-related statements at issue here relate to pre-bankruptcy mediation. Moreover, only 
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one of the exhibits (Ex. 10) is a “mediation” document. Even that document was not drafted 

solely for the purpose of mediation. The others may relate to the mediation or the resolution of 

the claims in some way, but they were not exchanged exclusively as part of a mediation, as the 

insurers suggest. They were exchanged as part of general defense discussions between USAG 

and the Insurers.  

Second, USAG’s motion does not ask the Court to declare that its evidence is admissible. 

The only issue here is whether USAG can submit the evidence to the Court, under seal, for a 

ruling on admissibility at a later date. This is a well-established practice. E.g., S.D. IND. L.R. 5-

11(d)–(e); Siedle, 147 F.3d at 12; TP Orthodontics, 15 N.E.3d at 997. If the Court grants the 

motion to seal, it can still find that the documents are not admissible and disregard them. Siedle, 

147 F.3d at 12. The only relief USAG seeks right now is permission to file the documents under 

seal so it can obtain a ruling one way or the other.  

Third, USAG did not “confir[m] the privileged nature of the documents in question,” 

agree that the documents are inadmissible, or concede that any disclosure would violate a 

privilege, as the insurers suggest. [Dkt. 322, at 7–8.] USAG disagrees with the insurers’ claim 

that “there is no dispute that USAG’s proposed exhibits constitute privileged communications.” 

[Id. at 8.] USAG’s brief argued that public disclosure “may violate [Federal Evidence] Rule 408 

or other settlement privileges if disclosed to anyone besides the Court and the insurers.” [Dkt. 

313, at 2, 5 (emphasis added).] No public disclosure is contemplated here. The brief also makes 

it clear that, to the extent documents are privileged, USAG believes an exception applies. [Id.] 

This case involves state-law claims. The documents at issue are governed by the parties’ 

mediation agreement (the “Agreement”) as construed by Indiana law, the Federal Rules of 

Evidence, and Indiana privilege law. See FED. R. EVID. 501. Without disclosing details, these 

Case 19-50012    Doc 330    Filed 02/14/20    EOD 02/14/20 16:04:58    Pg 5 of 23



6 
 

documents include (1) emails and letters between the insurers and USAG’s counsel, (2) an email 

from one insurer to the pre-bankruptcy mediator, and (3) declarations evidencing other 

conversations between the Insurers’ and USAG’s counsel. These documents prove that the 

insurers made demands on USAG in or around the prior mediation, sought to force USAG to 

comply with these demands, threatened USAG with coverage defenses if it resisted, and then 

refused to honor their policy obligations by not covering the costs of complying with those 

demands. These acts amount to multiple new breaches of the policies sold to USAG and may 

constitute bad faith. Accordingly, nothing in the relevant authority prevents USAG from filing 

these documents, under seal, so that the Court can determine whether they are admissible.2 

III. The Agreement does not create an “absolute” rule of exclusion; instead, it only 
tracks Rule 408 and restricts public disclosure of mediation communications.   

 The insurers claim that the Agreement “provides absolute, unqualified protection for 

confidential mediation documents.” [Dkt. 322, at 6 (emphasis in original).] The agreement says 

nothing of the sort. It reads:  

The parties hereby agree that all statements of the parties, counsel, and mediators, 
as well as the materials generated solely for purposes of the mediation shall 
constitute conduct or statements made in compromise negotiations and, shall 
therefore, not be admissible pursuant to Rule 408 of the Federal Rules of 
Evidence, and shall not be disseminated or published in any way. In short, no 
statement made during the course of the mediation or any materials generated for 
the purpose of the mediation may be offered into evidence, disseminated, 
published in any way, or otherwise publicly disclosed.  

                                                 
2 Some insurers complain that less redaction—or further submissions—are necessary to rebut USAG’s version of 
events, and therefore that the Court should deny the motion. Setting aside the fallacy that USAG is barred from 
proving its claims just because the insurers are unwilling to defend against them, the insurers may offer, under seal, 
any evidence they deem necessary to rebut USAG’s claims. USAG reserves the right to object to the admissibility of 
such evidence in litigating the merits of the claims.  

USAG also objects to the insurers’ “compromises”—i.e., that some documents can be redacted even when filed 
under seal, or that they should be submitted to the mediators for resolution. [Dkt. 322, at 4–5, 8.] The insurers’ 
redactions eliminate all the evidence USAG seeks to rely upon, and are simply a backdoor way of excluding the 
evidence entirely. Submission to the mediators is also a non-starter. Only one statement (Ex. 8) was made after this 
Court appointed Judge Zive, and so involving him in pre-bankruptcy statements makes no more sense than 
submitting to the Court. And former Judge Phillips (who presided over the pre-bankruptcy mediations) is retired, has 
terminated the mediation, and cannot bind the parties. 
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[Dkt. 323-1, at 2 (emphasis added).] The words “absolute” or “unqualified” appear nowhere in 

this Agreement. Instead, it provides two specific protections: (1) All communications are deemed 

“statements made in compromise negotiations” and are subject to Rule 408, and (2) the parties 

may not “disseminate,” “publis[h],” or “publicly disclos[e]” the information. [Id.] Finally, none 

of the cases cited by the insurers actually support their point. 

 1. The contract deems mediation conduct inadmissible only to the extent that Rule 
408 itself makes “statements made in compromise negotiations” inadmissible.  

 
Rule 408 is a “floor for mediation protections” and is construed narrowly. [Dkt. 322, at 6 

(quotations omitted)]; Raybestos Prods. Co. v. Younger, 54 F.3d 1234, 1240–41 (7th Cir. 1995) 

(unless a statement actually offers a compromise, it is outside Rule 408). For this reason, the 

agreement provides that all statements and materials “generated solely for purposes of the 

mediation shall constitute conduct or statements made in compromise negotiations.” [Dkt. 323-1, 

at 2.] As a result, all statements at mediation (whether made in “compromise” or not) “shall not 

be admissible” as provided in Rule 408. [Id.] But Rule 408 has exceptions, and many apply here. 

 The Agreement does not “expressly eliminate[] any exception stated in Rule 408 from 

applying to override the Agreement’s protection.” [Dkt. 322, at 6.] Once again, such “express,” 

“absolute,” or “unqualified” language appears nowhere in the Agreement. The phrase “shall, 

therefore, not be admissible pursuant to Rule 408,” in the context of the immediately preceding 

clause deeming all statements to be compromise negotiations, simply means that those 

statements are governed by the terms of Rule 408 because the parties agree that they are 

compromise statements. Pursuant to, BALLENTINE’S LAW DICTIONARY (2010) (“Acting or done 

in consequence or in prosecution (of anything); hence, agreeable; conformable; following; 

according”). It does not abrogate circumstances where the Rule makes such statements 

admissible. See FED. R. EVID. 408(b).  

Case 19-50012    Doc 330    Filed 02/14/20    EOD 02/14/20 16:04:58    Pg 7 of 23



8 
 

 The parties to the Agreement knew how to override the terms of Rule 408. They did so 

by deeming all statements to be “statements made in compromise negotiations” excludable by 

the rule, even if, standing alone, a specific statement would not otherwise qualify as an offer of 

compromise. [Dkt. 323-1, at 2.] The Insurers cannot rewrite the Agreement to override other 

portions of Rule 408 that are not mentioned. Heraeus Med., LLC v. Zimmer, Inc., 135 N.E.3d 

150, 154–55 & n.2 (Ind. 2019) (disapproving case that allowed a court to rewrite a contract).  

 The second half of the Agreement (“In short, no statement . . . may be offered into 

evidence . . .”) similarly creates no “privilege.” [Dkt. 323-1, at 2.] The Court must strictly 

construe language that the insurers claim creates a privilege. Hulett, 522 N.E.2d at 49. This 

language also must be read in the context of its twin in the first half of the sentence, rather than 

in isolation. Citimortgage, Inc. v. Barabas, 975 N.E.2d 804, 813 (Ind. 2012). The phrase “in 

short” is one way of “indicating that what [i]s to follow w[ill] be a synopsis, rather than a 

perfectly accurate statement.” State v. Pereira, 805 A.2d 787, 805 (Conn. App. Ct. 2002); short, 

MERRIAM-WEBSTER ONLINE DICTIONARY, (Entry 3, Def. 9) (“in short” means “by way of 

summary: briefly”), available at https://www.merriam-webster.com/ dictionary/in%20short (last 

visited Feb. 14, 2020). This “summary” clause restates what has already been provided—the 

statements are offers of compromise and may not be “offered into evidence” for the purposes 

forbidden by Rule 408, i.e., “to prove or disprove the validity or amount of a disputed claim.” 

The language does not erect an absolute bar to the use of the evidence. If the statements are 

offered for a purpose not forbidden by Rule 408, then they are admissible.  

 2. The remainder of the Agreement only addresses public or widespread disclosure, 
which is not implicated here.  

 
 Aside from the Rule 408 statements, the Agreement simply forbids public disclosure—

not disclosure to the Court. The closing phrase of the initial sentence states that mediation 
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conduct and statements “shall not be disseminated or published in any way.” [Dkt. 323-1, at 2.] 

The later part of the second sentence is virtually identical, preventing statements from being 

“disseminated, published in any way, or otherwise publicly disclosed.”  [Id.]  

 This is very specific language. The word “disseminate” connotes something more 

expansive than mere disclosure to a judicial officer. Disseminate, DICTIONARY.COM, available at 

https://www.dictionary.com/browse/disseminate (last visited Feb. 14, 2020) (“to scatter or spread 

widely, as though sowing seed; promulgate extensively; broadcast; disperse”).3 The term 

“published” or “publicly disclosed” likewise refers to releasing information to the public at large, 

rather than simply submitting it to a court. Publish, DICTIONARY.COM, available at 

https://www.dictionary.com/browse/publish (last visited Feb. 14, 2020) (“1. to issue (printed or 

otherwise reproduced textual or graphic material, computer software, etc.) for sale or distribution 

to the public. 2. to issue publicly the work of [someone]” (emphasis added)).4 USAG is not 

seeking to do either of these things.  

 Attaching the clause “in any way” to these terms adds an absolute tenor that the 

agreement’s Rule 408 language lacks. [Dkt. 323-1, at 2.] It uses this absolute term to limit public 

disclosure, but it erects no similar bar when describing admissibility. This omission is 

significant, because it implies that the categorical prohibition on making statements available to 

the public does not apply to the admissibility terms. DLZ Ind., LLC v. Greene Cnty., 902 N.E.2d 

323, 330 (Ind. Ct. App. 2009) (holding that in ordinary contracts, “the expression of one thing 

implies the exclusion of another”). Absolute immunity might be conferred by language stating 

                                                 
3 See also Disseminate, BALLENTINE’S LAW DICTIONARY (2010) (“To spread information. The word creates the 
same picture as broadcast by radio.”). 
4 See also Publish, MERRIAM–WEBSTER ONLINE DICTIONARY, available at https://www.merriam-
webster.com/dictionary/publish (last visited Feb. 14, 2020) (“to make generally known; to make public 
announcement of; to disseminate to the public”). 
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that the evidence “shall not be admissible in any way” or “shall not be offered into evidence in 

any way.” But that is not what the contract says. 

 An absolute prohibition on public disclosure makes sense. “Few cases would ever be 

settled if the press or public were in attendance at a settlement conference or privy to settlement 

proposals.” United States v. Glens Falls Newspapers, 160 F.3d 853, 858 (2d Cir. 1998). But 

when a party files documents under seal for the legitimate purpose of seeking redress for legal 

wrongs committed during the period when mediation is occurring, that party cannot be said to 

have “disseminated,” “published,” or “publicly disclosed” the information. [Dkt. 323-1, at 2.] 

Neither does an absolute bar on admissibility make any sense, as explained below.   

 3. The cases cited by the Insurers do not support their argument because they 
involve different language or state statutes not applicable here.   

 
 None of these cases cited by the Insurers actually support their argument. Some do not 

involve contract rights at all. Silicon Storage Tech., Inc. v. National Union Fire Ins. Co. of 

Pittsburgh, 2015 U.S. Dist. LEXIS 92775, *7 & n.24 (N.D. Cal., Jul. 15, 2015) (denying motion 

to compel, citing California statute providing that “[n]o writing . . . that is prepared for the 

purpose of, in the course of, or pursuant to, a mediation . . . is admissible or subject to discovery” 

(quoting CAL. EVID. CODE §1119(b)); Zolin, 491 U.S. at 558 (examining an IRS subpoena for 

allegedly privileged documents).  

 Silicon Storage, in particular, involved the broad California statute aimed at providing 

“maximum protection” to mediation statements. 2015 U.S. Dist. LEXIS 92775, at *9. The 

California public policy on this point is so extreme that the California Supreme Court “refused to 

judicially create exceptions to the statutory scheme, even in situations where justice seems to call 

for a different result.” Id. Silicon Storage also dealt with third-party discovery, not filing under 

seal by a party to the statement. Id. at *11 (“National Union seeks to discover another party’s 
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mediation statements rather than to admit evidence of its own conduct.”) (emphasis added). 

Thus, Silicon Storage is two steps removed from this case—it involved a privilege statute from 

another state that is not applicable here, and it involved a litigant prying into someone else’s 

affairs. That is not happening here.5  

 The other cases involve agreements significantly broader than the one used here. 

Facebook, Inc. v. Pac. Nw. Software, Inc., 640 F.3d 1034, 1041 (9th Cir. 2011) (“All statements 

made during the course of the mediation . . . are privileged settlement discussions, and are non-

discoverable and inadmissible for any purpose including in any legal proceeding . . . . No aspect 

of the mediation shall be relied upon or introduced as evidence.”) (emphasis added); Brown v. 

San Diego State Univ. Found., 2014 U.S. Dist. LEXIS 142846, *5, 9 (S.D. Cal., Oct. 7, 2014) 

(same, omitting final sentence). The language here is different and must be construed differently.   

 In short, aside from treating all mediation statements as compromise negotiations under 

Rule 408—and excluding them for the purposes Rule 408 forbids—the Agreement simply 

precludes a party from publicly disclosing or disseminating such information. Unlike the terms in 

Brown and Facebook, the Agreement comes nowhere close to an absolute bar on all evidentiary 

uses, let alone a bar on disclosure to the Court for an evidentiary ruling. If there was any 

intention to take such an extreme position, clearer language would have been used.  

IV. Rule 408 is not a categorical bar to the admission of this evidence, and it does not 
preclude filing under seal. 

The insurers do not contend that Rule 408 bars all disclosure of mediation evidence. That 

is because Rule 408 imposes constraints on admissibility, not on disclosure to the Court under 

seal. The insurers’ only argument on this point is that the Court ought not to review the evidence 

                                                 
5 For similar reasons, the other cases cited with Silicon Storage do not forbid USAG’s filing. Zolin, 491 U.S. at 570 
(requiring “threshold showing” by the government that the crime-fraud exception might apply before an ex parte, in 
camera review was appropriate); MPT, Inc. v. Marathon Labels, Inc. 2006 U.S. Dist. LEXIS 4998, *8–17 (N.D. 
Ohio, Feb. 9, 2006); Dura Corp. v. Milwaukee Hydraulic Prods., Inc. 37 F.R.D. 470, 471 (E.D. Wis. 1965).  
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because “USAG makes no showing that an exception to Rule 408 applies,” and therefore the 

evidence would be inadmissible anyway. [Dkt. 322, at 11.] This ignores the argument USAG 

made in its opening brief. It also unfairly prejudices USAG by forcing it to make its admissibility 

arguments without being able to discuss the facts justifying admission. 

USAG did explain, in its motion, and in as much specificity as possible, why Rule 408 

allows filing under seal here. [Dkt. 313, at 4 n.2.] Further details—which are crucial to a decision 

on whether the evidence is offered for “another purpose” permitted by Rule 408(b)—cannot be 

provided in advance without committing the public disclosure the insurers so desperately want to 

avoid. The Supreme Court has recognized that if this “Draconian interpretation” of the rules 

were correct, “many exceptions to the rules of privilege will become ‘dead letters,’ since the 

preliminary facts that give rise to these exceptions can never be provided.” Zolin, 491 U.S. at 566 

(quotations omitted). For that reason, the Supreme Court has rejected the argument the insurers 

make here, holding that the costs of such an absolute rule are “intolerably high.” Id. at 569. 

USAG needs to file under seal before it can make this showing in further detail.6  

The evidence here does not violate Rule 408 because USAG’s claim that the insurers are 

liable for the bankruptcy costs did not accrue until after virtually all the evidence at issue here 

was generated. [Dkt. 313, at 4, n.2.] Rule 408 never applies until there is some actual dispute of 

the specific claim being litigated. See Wine & Canvas Dev., LLC v. Muylle, 868 F.3d 534, 540–

41 (7th Cir. 2017); Zurich Am. Ins. Co. v. Watts Indus., 417 F.3d 682, 688–89 (7th Cir. 2005); 

Bankcard Am., Inc. v. Universal Bancard Sys., 203 F.3d 477, 484 (7th Cir. 2000).  

                                                 
6 The insurers’ argument prejudices USAG’s rights on other issues as well. For example, the Agreement only applies 
to statements and documents made “solely for purposes of the mediation.” [Dkt. 323-1, at 2 (emphasis added).] 
USAG can show that almost all of these statements were not made “solely” for that purpose. To explain those 
arguments, however, requires filing the documents under seal.  
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The insurers claim that the “duty to defend” was disputed in these mediations. [Dkt. 322, 

at 11.] This argument fails for two reasons. First, the conduct at issue breaches separate promises 

in the policies (e.g., the supplementary payments clause), not just the duty-to-defend provision. 

The breaches arose when the insurers refused to pay the bankruptcy costs. This did not happen 

until the pre-bankruptcy mediation was over. Thus, the rule does not exclude them. Muylle, 868 

F.3d at 541 (“The Rule’s use of the singular term ‘claim’ suggests that settlement discussions 

concerning a specific claim are excluded from evidence to prove liability on that claim, not on 

others.”). USAG had no claim on these breaches until after the insurers refused payment, which 

happened after they made the statements at issue.  

 Second, as to its duty to defend claim, an insurer can breach that duty in multiple, 

discrete ways. The insurers’ duty to defend the Nassar suits was generally at issue in the pre-

bankruptcy mediations, but their duty to pay for the costs of this bankruptcy (which is part of 

their duty to defend) was not in issue until at least December 2018 (well after the Phillips 

mediation). Since USAG’s claim for relief did not arise until after the pre-bankruptcy mediation 

ended, statements made in that mediation are not barred by Rule 408.7 Muylle, 868 F.3d at 541.  

 Even if the statements are within Rule 408(a), Rule 408(b) provides a non-exclusive list 

of exceptions. 23 WRIGHT & GOLD, FEDERAL PRACTICE AND PROCEDURE §5314, at 292–301. The 

cases acknowledging these exceptions are legion. Proper purposes include (1) proving estoppel, 

e.g., Watts Indus., 417 F.3d at 689; Bancard America, 203 F.3d at 484 (“It would be an abuse of 

Rule 408 to allow one party during compromise negotiations to lead his opponent to believe [one 

                                                 
7 To the extent the Court finds the insurers’ argument persuasive on the duty-to-defend issue, it need not bar all of 
the exhibits. The only statements USAG seeks to use to hold the insurers liable for their breach of the duty to defend 
are portions of Exhibit 7, 9, 10, and 14. The other statements are offered to prove breaches of the other portions of 
the insurance policies that indisputably were not at issue before or during the pre-bankruptcy mediations. If the 
Court denies USAG’s motion to seal on these limited grounds, USAG proposes submitting modified redactions to 
conform with the Court’s ruling.  
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thing] and then object” based on Rule 408),8 (2) where the claim arose from the adverse 

party’s conduct or wrongful act in mediation, Cates v. Morgan Portable Bldg. Corp., 780 

F.2d 683, 691 (7th Cir. 1985); Urico v. Parnell Oil Co., 708 F.2d 852, 854–555 (1st Cir. 1983) 

(interference with efforts to mitigate damages); Uforma/Shelby Bus. Forms, Inc. v. NLRB, 111 

F.3d 1284, 1294 (6th Cir. 1997) (threats), or (3) where the offering party seeks to prove bad 

faith, e.g., Athey v. Farmers Ins. Exch., 234 F.3d 357, 359–62 (8th Cir. 2000); ABM Indus. v. 

Zurich Am. Ins. Co., 237 F.R.D. 225, 228 (N.D. Cal. 2006); Jablonski v. St. Paul Fire & Marine 

Ins. Co., 2009 U.S. Dist. LEXIS 65247, *23–25 (M.D. Fla. 2009) (evidence offered by insurer to 

rebut bad-faith claim).9   

 All of the above-listed exceptions are potentially applicable. USAG expects the insurers 

to deny that they requested certain things; the evidence will be offered to estop them from 

making that claim. USAG’s current claims for breach of contract arise from acts which occurred, 

in part, during the mediation. Finally, the insurers’ behavior may amount to bad faith, and such 

transgressions “are not shielded simply because they took place during compromise 

negotiations.” 23 WRIGHT & GOLD, FEDERAL PRACTICE AND PROCEDURE §5314, at 297–98. 

Further argument cannot take place in public if the integrity of mediation is to be protected. But 

neither can the sanctity of mediation be preserved if the insurers can immunize themselves from 

bad behavior during mediation by invoking Rule 408 or a “mediation privilege.” Litigating the 

issues under seal is the best—and only—way to resolve these claims fairly. 

                                                 
8 Bancard America applied estoppel principles to a different fact pattern. [Dkt. 332, at 12.] But the principles remain 
the same, including the Circuit’s stern disapproval for parties who “lull” an opponent into taking a course of action 
and then object simply “because the lulling took place around the settlement table.” 203 F.3d at 484.   
9 To the extent the insurers claim that USAG is using mediation as both a sword and shield, they are incorrect. The 
insurers drew the sword first by making demands on USAG and threatening coverage defenses if USAG refused; 
USAG has never used mediation as a sword against the insurers. By making these statements, the insurers put this 
evidence at issue; in other words, “[b]y having chosen the sword, [the insurers] must now relinquish the shield.” 
Waterfield v. Waterfield, 61 N.E.3d 314, 326 (Ind. Ct. App. 2016). 
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V. The Bankruptcy Court’s Local Rules do not create an absolute privilege because 
they govern confidentiality, not admissibility or privilege.  

 The Bankruptcy Court’s Local Rules provide that “[a]ny written or oral communication 

made during mediation is confidential.” S.D. IND. L.R. B-9019-2(i)(1). Like the Agreement, this 

rule prevents public disclosure of the statements. Id. It does not contain an absolute bar to 

admissibility or disclosure to the Court. If that were so, there would be no need for the later part 

of the rule, which states:  

In addition, without limiting the foregoing, Rule 408 of the Federal Rules of 
Evidence and any applicable federal or state statute, rule, common law, or judicial 
precedent relating to the privileged nature of settlement discussions, mediation, or 
other alternative dispute resolution procedure shall apply. 
 

Id. That the rule expressly makes these communications confidential does not affect their 

admissibility. Pinkham v. Coca-Cola Refreshments USA, Inc., 2018 U.S. Dist. LEXIS 136102, at 

*4 (S.D. Ind., Aug. 13, 2018) (rejecting argument that substantially identical language creates a 

privilege). Instead, the local rule states that Federal Rule 408 and “any applicable federal or state 

statute, rule . . . or judicial precedent relating to the privileged nature” of settlement discussions 

and mediation “shall apply.”10 S.D. IND. L.R. B-9019-2(i)(1).  

 For similar reasons, the Court’s orders regarding mediation do not create any absolute 

mediation privilege. The Orders note that communications, information and evidence 

“exchanged within the mediation” shall remain confidential. [Main Bankr. Dkt. 798, at 2.] The 

Orders do not state that all confidential communications are inadmissible. [Id.] Neither do they 

state that they supersede Rule 408 (or any other applicable law or precedent) regarding the 

admissibility of these confidential communications. [Id.] Even if the local rule or these orders did 

create a privilege, USAG’s exhibits (except Ex. 8) only contain statements made prior to its 

                                                 
10 The District Court’s Local Rules operate the same way. Rule 1.6 states: “Any written or oral communications 
made during the course of any processes or proceedings covered under these Rules are confidential . . . Mediation 
shall be regarded as settlement negotiations as governed by FED. R. EVID. 408.” S.D. IND. LOCAL A.D.R. 1.6. 
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bankruptcy filing. Neither the local rules nor the Court’s orders apply retroactively. Except for 

Exhibit 10, the exhibits are also not a “written or oral communication made during mediation,” 

such that they fell within the scope of the local rule. S.D. IND. L.R. B-9019-2(i)(1) (emphasis 

added). Thus, the Court would still need to review the exhibits to determine whether an exhibit 

falls within the scope of the rules or orders. Owens, 648 N.E.2d at 702 (“A court cannot make a 

determination in ignorance of the facts on which the privilege must depend.”).  

 Federal courts routinely allow holders of a privilege to litigate issues under seal. In 

Siedle, 147 F.3d at 12, the court addressed arguably privileged attorney-client communications 

that the client wanted to shield from disclosure while the case was adjudicated. Id. at 8–9. The 

District Court unsealed the documents, but the First Circuit reversed, ordering that the 

documents be sealed pending a decision on the merits. Id. at 12. Notably, submitting the 

privileged information to the Court did not impair the privilege or otherwise injure either party. 

Id. All it did was require secrecy unless the court found that the privilege was waived. Id. 

Importantly, the court did not hold, as the insurers urge here, that the alleged privilege precluded 

the district from viewing the information at all. Id.  

VI. Indiana does not recognize a mediation privilege that is broader than Rule 408, let 
alone an absolute privilege.  

 State privilege law governs state-law claims. FED. R. EVID. 501. Indiana does not 

recognize an absolute privilege for mediation communications. It does make those statements 

“confidential,” IND. A.D.R. 2.11(A), but again, confidentiality does not affect admissibility. 

Pinkham, 2018 U.S. Dist. LEXIS 136102, at *4–5. Instead, the admissibility of mediation 

communications is “governed by Indiana Evidence Rule 408.” See IND. A.D.R. 2.11(B).  

Indiana law provides the same evidentiary protections for mediation as it does for other 

settlement negotiations. Vernon v. Acton, 732 N.E.2d 805, 808 (Ind. 2000) (“[Ind. A.D.R. 2.11] 
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provides for confidentiality in mediation to the extent provided for in other settlement 

negotiations.”). Those protections are not absolute,11 and the Indiana Supreme Court has 

recognized many exceptions. Id. at 809–10; Horner v. Carter, 981 N.E.2d 1210, 1212 (Ind. 

2013). Chief among them is a carve-out for statements “offered for a purpose other than ‘to 

prove liability for or invalidity of the claim or its amount.’” Horner, 981 N.E.2d at 1212 

(construing IND. EVID. R. 408); Gast v. Hall, 858 N.E.2d 154, 157 (Ind. Ct. App. 2006) (holding 

that IND. A.D.R. 2.11(B) does not bar mediation evidence if it “is offered for a purpose other 

than to prove liability for or invalidity of the claim being mediated or its amount”).  

This is in line with the Indiana doctrine that no privilege is absolute. Hulett, 552 N.E.2d 

at 49 (holding that privileges “are not lightly created nor expansively construed, for they are in 

derogation of the search for truth.”) (quotations omitted); Purdue Univ. v. Wartell, 5 N.E.3d 797, 

806–07 (Ind. Ct. App. 2014) (holding that the attorney-client privilege, while broad, is subject to 

the doctrine of equitable estoppel). 

These Indiana decisions are binding on this Court. FED. R. EVID. 501. As a matter of state 

law, no absolute mediation privilege exists, and the Court is not empowered to create one. The 

insurers are correct that Indiana law favors protecting mediation confidentiality. But Indiana law 

specifies exactly how much it is willing to sacrifice in the name of mediation. And the insurers’ 

desire for absolute immunity asks for much more than Indiana law is willing to give.  

VII. The absolute privilege proposed by the insurers is undesirable and will scare parties 
away from mediation.   

 Confidentiality is an important part of the mediation process. But it is not mediation’s 

raison d’ȇtre—to provide a safe forum for parties to work out disputes without judicial 

                                                 
11 The only mediation item that is arguably subject to an absolute privilege is the actual testimony of the mediator. 
Marchal v. Craig, 681 N.E.2d 1160, 1163 (Ind. Ct. App. 1997) (rejecting a party’s attempt to compel testimony 
from the mediator). That is not at issue here.  
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involvement. Gast, 858 N.E.2d at 161. That animating purpose cannot survive if the Court 

creates the rule pressed by the insurers—that no matter what, and no matter how abusive a party 

is, no one may breathe a word of what happened in a mediation. See Kichaven, Insurance Bad 

Faith and Mediation Confidentiality, ¶27 (“To say that mediation is confidential only begins 

analysis; it gives direction to future inquiry.”); id. ¶¶1–2, 15–22.  

 “There must be good reason, plainly shown,” for any rule that bars the admission of 

relevant evidence. 8 WIGMORE ON EVIDENCE §2192. This skepticism is reflected in decisions in 

both the federal and Indiana judicial systems. Whitehead, 511 N.E.2d at 294 (“[T]he purpose of 

an evidentiary privilege is not to suppress the truth, but to promote and protect certain types of 

confidences.”); Zolin, 491 U.S. at 562 (privilege “applies only where necessary to achieve its 

purpose.”) There is no good reason for an absolute rule barring mediation evidence. In fact, there 

is every reason to think that the opposite is true. E.g., Jeffrey G. Kichaven, Mediation, 

Confidentiality and Anarchy: The California Nightmare, CAL. SUP. CT. ADR (Feb. 18, 2011) 

(attached as Exhibit A) (arguing that an absolute rule risks “turn[ing] mediation into an anarchy, 

where the rule of law is suspended and attorney malpractice (as well as mediator malpractice and 

insurance bad faith, among other torts) go without redress.”).  

 The California legislature has provided the absolute privilege that the insurers seek here. 

CAL. EVID. CODE §1119. That privilege has forced the courts to immunize wrongdoers from 

liability for their actions in the name of protecting mediation. These include claims of attorney 

malpractice, Cassel v. Superior Court, 244 P.3d 1080, 1083–84 (Cal. 2011), claims of duress or 

fraud, Provost v. Regents of the Univ. of Cal., 135 Cal. Rptr. 3d 591, 596 (Cal. Ct. App. 2011), 

claims by a mediator that a party is acting in bad faith, Foxgate Homeowners Ass’n v. Bramalea 

Cal., Inc., 25 P.3d 1117, 1119 (Cal. 2001), or for any other reason not demanded by 
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constitutional due process. Cassel, 244 P.3d at 1090. The California courts have reluctantly 

enforced this rule, purely out of respect for the legislature. Id. at 1098 (Chin, J., concurring) 

(“This is a high price to pay to preserve total confidentiality in the mediation process.”).  

 Indiana, however, has not passed such a draconian statute. Vernon, 732 N.E.2d at 808; 

Pinkham, 2018 U.S. Dist. LEXIS 136102, at *4–5. Nor has it passed a statute like the one in Doe 

v. Archdiocese of Milwaukee, 772 F.3d 437, 440–41 (7th Cir. 2017) (cited by insurers, involving 

a Wisconsin statute similar to California’s). Even if it had the authority to do so, the Court 

should not assert the State of Indiana’s legislative or rulemaking authority. If this Court 

establishes a mediation immunity, it will be the first court in the country to do so—and its 

decision will be cited everywhere by parties, like the attorney in Cassel, who want to escape 

responsibility for their actions during mediation. This will sow distrust in the mediation process, 

and will lead parties away from—not toward—mediation.  

 More nuanced rules, such as those contained in Rule 408 and the Uniform Mediation Act 

encourage honest mediation. Kichaven, Mediation, Confidentiality and Anarchy, at 3; James R. 

Coben & Peter N. Thompson, Disputing Irony: A Systematic Look at Litigation about Mediation, 

11 HARV. NEGOTIATION L. REV. 43, 48, 57–73 (2006) (surveying all mediation case law, noting 

“how frequently courts consider evidence of what transpired in mediations,” and recommending 

that the only absolute privilege should be for the mediator’s mental impressions). Simply put, 

refusing to protect individuals who violate contract and tort duties does not make people less 

willing to mediate or violate settled expectations—because no reasonable person believes he or 

she has a right to break the law in mediation or anywhere else. 

 Consider the consequences of such an absolute rule, not on this case, but on the next one. 

Can an attorney commit malpractice at mediation in this district with no consequences? What 
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policyholder will agree to mediate (assuming it has a choice) if its insurer can play hardball, 

gamble with its policyholder’s existence, and commit bad faith with no consequences? What 

insurer will mediate if it cannot invoke coverage defenses when a policyholder goes rogue? Can 

a defendant really collude with tort plaintiffs, bind an insurer to a settlement, and then preclude 

the insurer from proving evidence of the collusion, just because it occurred in mediation? See 

Midwestern Indem. Co. v. Laikin, 119 F. Supp. 2d 831, 836–38 (S.D. Ind. 2000). In all of these 

circumstances, the insurers’ absolute rule immunizes the ne’er-do-wells for no good reason and 

would frighten parties away from mediation.  

CONCLUSION 

 The insurers can prevail only if there is an absolute bar on disclosure, including 

disclosure to a court. No such bar exists, in contract or in the rules of evidence. USAG is not 

asking the Court for a ruling on admissibility, for permission to disclose privileged information 

to third parties, or for the right to broadcast it on the airwaves. It only wants to tell the Court 

what happened, and to let the Court decide whether that evidence is admissible. USAG believes 

it is. 

THEREFORE, Plaintiff USA Gymnastics respectfully requests that this Court grant its 

request to file and maintain documents under seal and grant any other just or appropriate relief. 

 
 
Respectfully Submitted,  
 
/s/ Gregory M. Gotwald  / 
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