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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
In re:

Chapter 11

USA GYMNASTICS,

1

Case No. 18-09108-RLM-11

Debtor.
DEBTOR’S MOTION FOR AUTHORITY
TO ENTER INTO NEW HEADQUARTERS LEASE
USA Gymnastics, as debtor and debtor in possession in the above-captioned chapter 11
case (the “Debtor” or “USAG”), hereby submits this motion (the “Motion”) for the entry of an
order, substantially in the form attached hereto as Exhibit 1, pursuant to section 363(b)(1) of title
11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”), and Rule 6004
of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), authorizing the Debtor
to enter into a new headquarters lease with Volunteers of America of Ohio and Indiana, Inc.
(“VOA”), substantially in the form attached hereto as Exhibit 2. In support of this Motion, the
Debtor respectfully states as follows:
JURISDICTION
1.

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §1334. This is a

core proceeding pursuant to 28 U.S.C. §157(b)(2)(A) and (M), and the Court may enter a final
order consistent with Article III of the United States Constitution. Venue is proper pursuant to 28
U.S.C. §§1408 and 1409. The statutory and legal predicates for the relief requested herein are
section 363(b)(1) of the Bankruptcy Code and Bankruptcy Rule 6004.
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BACKGROUND
A.

Case History.

2.

On December 5, 2018, USAG filed a voluntary petition for relief under chapter 11

of the Bankruptcy Code.
3.

The Debtor remains in possession of its property and continues to operate and

maintain its organization as debtor in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code. No request has been made for the appointment of a trustee or examiner in this
chapter 11 case.
4.

On December 19, 2018, the United States Trustee appointed the Additional Tort

Claimants Committee Of Sexual Abuse Survivors.
B.

The Debtor’s New Headquarters Lease.

5.

This Court previously approved the Debtor’s assumption of an unexpired lease that

governs the Debtor’s use of an office building as its headquarters in Indianapolis, Indiana (the
“Assumed Headquarters Lease”). (See Dkt. 824.) In exchange for the use of approximately
17,000 square feet of office space, the Debtor pays monthly rent of $19,793.49. (Dkt. 788 ¶5.) The
Debtor also pays a proportionate share of the leased premises’ real estate taxes and operating
expenses, plus utilities, which exceed $50,000 annually, and parking fees. (Id.) The term of the
Assumed Headquarters Lease runs through and including December 31, 2020. (Id.) If the Debtor
extends the Assumed Headquarters Lease, it anticipates approximately $360,000 in annual costs
under the lease, including an increase in rent to an average of $24,565 per month.
6.

In light of the upcoming expiration of the Assumed Headquarters Lease, the Debtor

decided to downsize its office space and negotiate a new, less costly lease. After extensive, arms’
length, and good faith negotiations, the Debtor and VOA agreed to the lease attached hereto as
Exhibit 2 (the “New Headquarters Lease”).
2
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Under the New Headquarters Lease, the Debtor will move its headquarters from its

current location to a building located at 1099 North Meridian Street, Indianapolis, Indiana 46204.
The Debtor will sublease 12,390 square feet of office space from VOA, which in turn leases the
space from Landmark Acquisitions, LLC (the “Landlord”). (Ex. 2 ¶A.) VOA has agreed to leave
office furniture in the space for the Debtor’s use. (Id. §26, Ex. C.)
8.

The New Headquarters Lease offers significant cost savings for the Debtor. First,

the Debtor is not required to pay rent between January 1, 2021 and April 30, 2021. (Id. Ex. B.) On
May 1, 2021, rent will start at $19,927.25 per month. (Id. §4.1, Ex. B.) Rent will increase annually
at 2.5% per leased square foot, ultimately reaching $21,992.25 in 2025. (Id.) As compared to the
Assumed Headquarters Lease, the Debtor will save approximately $50,000-$75,000 per year in
rent under the New Headquarters Lease. Second, the New Headquarters Lease does not require the
Debtor to pay for utilities or for its proportionate share of the leased premise’s operating costs and
taxes. (Id. §4.2.) Under the Assumed Headquarters Lease, these expenses exceed $50,000
annually. Third, VOA has agreed to reimburse the Debtor up to $10,000 in moving expenses. (Id.
§20.)
9.

In total, the Debtor estimates that it will save approximately $190,000 annually

under the New Headquarters Lease. The Debtor will invest that money in its initiatives to enhance
athlete safety and wellness.
10.

The term of the New Headquarters Lease runs through and including April 30,

2026. (Id. §2.) The Debtor has the option to terminate the lease on and after May 1, 2024 with
180 days’ notice. (Id. §3.4.) The Debtor does not have to pay an early termination penalty or fee
if the Debtor’s termination of the New Headquarters Lease complies with this early termination
provision. (Id.)
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Finally, the New Headquarters Lease contains a standard indemnification

provision. It provides that USAG and VOA shall mutually “indemnify and hold harmless the other
party . . . from and against any . . . claims . . . brought against the Indemnified Party arising from,
in connection with or related to the Indemnifying Party’s breach of [the New Headquarters Lease]
or the negligent acts or omissions or willful misconduct of the Indemnifying Party, its employees
or agents in the performance of [the New Headquarters Lease], unless such Claim is the result of
the Indemnified Party’s own negligent acts or omissions or willful misconduct.” (Id. §10.) In
addition, the Debtor must “indemnify, defend and hold VOA as well as the Landlord harmless
from and against any claims . . . for any commission, fee or other payment in connection with [the
New Headquarters Lease].” (Id. ¶24.)
12.

As set forth in the proposed order attached to this Motion, the parties have agreed

that if VOA or the Landlord believes it is owed indemnification by the Debtor, including without
limitation the advancement of defense costs or other attorneys’ fees, it will file an application with
this Court and the Debtor may not pay any such amounts to VOA or the Landlord before the entry
of an order by this Court approving the payment.
RELIEF REQUESTED
13.

By this Motion, the Debtor seeks authority to enter into the New Headquarters

Lease with VOA, pursuant to section 363(b)(1) of the Bankruptcy Code and Bankruptcy Rule
6004.
BASIS FOR RELIEF
14.

Section 363(b)(1) provides, in relevant part, that “the trustee, after notice and a

hearing, may use, . . . other than in the ordinary course of business, property of the estate.” A court
can authorize a debtor to use property of the estate pursuant to section 363(b)(1) when such use is

4

Case 18-09108-RLM-11

Doc 1320

Filed 10/27/20

EOD 10/27/20 21:21:56

Pg 5 of 8

an exercise of the debtor’s sound business judgment. In re Schipper, 933 F.2d 513, 515 (7th Cir.
1991) (a debtor’s decision must be supported by “an articulated business justification”). The
business judgment standard is satisfied if a proposed transaction would benefit the estate. Matter
of Brethren Care of South Bend, Inc., 98 B.R 927, 934 (Bankr. N.D. Ind. 1989) (approving section
363 sale that was supported by “valid business reasons” and “in the best interests of all parties”);
see also Schipper, 933 F.2d at 516; In re Norview Builders Inc., No. 18-1825, 2019 WL 1992621,
at *2 (Bankr. N.D. Ill. May 3, 2019); In re Adelphia Communications Corp., No. 02-41729 (REG),
2003 WL 22316543, at *30-31 (Bankr. S.D.N.Y. Mar. 4, 2003).
15.

When applying the business judgment standard, courts show “great judicial

deference” to a debtor’s business judgment. In re Efoora, Inc., 472 B.R. 481, 488 (Bankr. N.D. Ill.
2012); accord G & N Aircraft, Inc. v. Boehm, 743 N.E.2d 227, 238 (Ind. 2001) (describing
Indiana’s business judgment rule as “strongly pro-management”). “Only where the debtor’s
actions are in bad faith or in gross abuse of its managerial discretion should” a debtor’s business
judgment “be disturbed.” Johnson v. Fairco Corp., 61 B.R. 317, 320 (Bankr. N.D. Ill. 1986). Thus,
if a debtor exercises its business judgment reasonably, a court should approve the proposed use of
property of the estate.
16.

Here, the Debtor has determined in its sound business judgment and after arms’

length and good faith negotiations that entering into the New Headquarters Lease is in the best
interests of the Debtor’s estate and all parties in interest. The rent under the New Headquarters
Lease is reasonable in light of market rates for furnished office space. Further, the New
Headquarters Lease offers significant cost savings to the Debtor compared to the Assumed
Headquarters Lease—namely, the New Headquarters Lease (1) charges the Debtor lower rent and
(2) does not require the Debtor to pay operating costs, utilities, or parking fees. The Debtor
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therefore estimates that it will save approximately $190,000 annually. The Debtor will use those
savings to fund its ongoing efforts to enhance athlete safety and wellness for the benefit of all of
the Debtor’s stakeholders. In addition, the New Headquarters Lease does not lock the Debtor into
a lengthy term. Under the early termination provision, the Debtor can exit the New Headquarters
Lease in slightly over 3 years at no cost. This provision will allow the Debtor to locate a new
headquarters with no penalty if, in three years, market rates have diverged from the rent due under
the New Headquarters Lease or if the Debtor determines that the leased premises are no longer
appropriately sized or suited to the organization’s needs. Finally, VOA’s agreement to reimburse
the Debtor up to $10,000 in moving expenses will help alleviate the financial burden of moving
the Debtor’s headquarters.
17.

The New Headquarters Lease’s indemnification provisions are reasonable under

the circumstances. These provisions are similar to those included in other agreements that the
Court has approved in this case. (See, e.g., Dkt. 785 ¶5; Dkt. 865 ¶3; cf. Dkt. 1310, Ex. 1 ¶3.) The
Court has the ultimate authority to monitor and approve or disallow any indemnity requests that
VOA or the Landlord make under the New Headquarters Lease while this chapter 11 case remains
pending. As a result, the Debtor will not pay any indemnification demands unless it receives Court
approval to do so.
18.

Ultimately, the Debtor conducted a comprehensive, months-long search for its new

headquarters space and lease. After comparing the available options, the Debtor determined that
the New Headquarters Lease would best fit the Debtor’s needs. If the Debtor does not enter into
the New Headquarters Lease, the Debtor will have to restart its search for a new headquarters
location and negotiate a new lease agreement, or commence negotiations with its current landlord
to extend the term of the Assumed Headquarters Lease, wasting the time and resources already
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expended negotiating the New Headquarters Lease. There is no indication that any alternative lease
would provide materially more favorable terms to the Debtor. In fact, because the Debtor would
have to rush to complete that search and negotiations in the two months remaining in this year,
any alternative lease would likely contain terms that are not market and that are worse than those
included in the New Headquarters Lease.
19.

Accordingly, entering into the New Headquarters Lease is a sound exercise of the

Debtor’s business judgment, and the Debtor requests that the Court authorize it to do so. The
Debtor further requests that the Court waive the 14-day stay under Bankruptcy Rule 6004, to the
extent the stay applies.
NOTICE
20.

The Debtor will provide notice of this Motion in accordance with the Order

Granting Debtor’s Motion For Order Establishing Certain Notice, Case Management, And
Administrative Procedures [Dkt. 213] and Rule 9006-1(a) of the Local Rules of the United States
Bankruptcy Court for the Southern District of Indiana. Contemporaneously with the filing of this
Motion, the Debtor is filing a motion to shorten notice requesting that the Court hear this Motion
on an expedited basis. In light of the nature of the relief requested herein, the Debtor submits that
no other or further notice is necessary.
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WHEREFORE, the Debtor respectfully requests that the Court enter the order substantially
in the form annexed hereto as Exhibit A, granting the relief requested herein and such further relief
as is just and proper.
Dated: October 27, 2020

Respectfully submitted,
JENNER & BLOCK LLP
By: /s/ Catherine Steege
Catherine L. Steege (admitted pro hac vice)
Dean N. Panos (admitted pro hac vice)
Melissa M. Root (#24230-49)
353 N. Clark Street
Chicago, Illinois 60654
(312) 222-9350
csteege@jenner.com
dpanos@jenner.com
mroot@jenner.com
Counsel for the Debtor
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
In re:

Chapter 11

USA GYMNASTICS,

1

Case No. 18-09108-RLM-11

Debtor.
ORDER AUTHORIZING THE DEBTOR
TO ENTER INTO NEW HEADQUARTERS LEASE
This matter came before the Court on the Debtor’s Motion For Authority To Enter Into
New Headquarters Lease (the “Motion”), filed by USA Gymnastics as debtor and debtor in
possession (the “Debtor”), for the entry of an order pursuant to section 363(b)(1) of title 11 of the
United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”), and Rule 6004 of the

1
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Federal Rules of Bankruptcy Procedure; and the Court finds that (i) it has jurisdiction over this
matter pursuant to 28 U.S.C. § 1334; (ii) this matter is a core proceeding pursuant to 28 U.S.C.
§ 157(b)(2)(A) and (M); (iii) the relief requested in the Motion constitutes a sound exercise of the
Debtor’s business judgment and is in the best interests of the Debtor, its estate, and creditors; and
after due deliberation, and good and sufficient cause appearing therefore, the Court hereby
determines the Motion should be GRANTED.
IT IS HEREBY ORDERED:
1.

The Motion is granted as set forth herein.

2.

The Debtor is authorized to enter into the new headquarters lease with Volunteers

of America of Ohio and Indiana, Inc. (“VOA”), attached to the Motion as Exhibit 2 (the “New
Headquarters Lease”), pursuant to section 363(b)(1) of the Bankruptcy Code.
3.

If before the earlier of (i) the entry of an order confirming a chapter 11 plan in this

case (that order having become a final order no longer subject to appeal) and (ii) the entry of an
order closing this chapter 11 case, VOA or Landmark Acquisitions LLC (the “Landlord”) believes
that it is owed indemnification by the Debtor under the New Headquarters Lease, including without
limitation the advancement of defense costs or other attorneys’ fees, VOA or the Landlord must
file an application in this Court, and the Debtor may not pay any such amounts to VOA or the
Landlord before the entry of an order by this Court approving the payment. This paragraph is
intended only to specify the period of time during which this Court shall have jurisdiction over
any request by VOA or the Landlord for indemnification and is not a provision limiting the
duration of the Debtor’s obligation to indemnify.
4.

The terms and conditions of this Order shall be immediately effective and

enforceable upon its entry.
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The Court retains jurisdiction with respect to all matters arising from or related to

the implementation of this Order.
###

3

Case 18-09108-RLM-11

Doc 1320-2

Filed 10/27/20
66

EXHIBIT 2
New Headquarters Lease

EOD 10/27/20 21:21:56

Pg 1 of

Case 18-09108-RLM-11

Doc 1320-2

Filed 10/27/20
66

EOD 10/27/20 21:21:56

Pg 2 of

SUBLEASE AGREEMENT
(1099 N. Meridian, Suite 800, Indianapolis, Indiana 46204)
THIS SUBLEASE AGREEMENT (“Sublease”) is entered into effective as of the ___
day of _____________, 2020 (the “Effective Date”) by and between VOLUNTEERS OF
AMERICA OF OHIO AND INDIANA, INC., an Ohio non-profit corporation (“VOA”), and
USA GYMNASTICS, Inc., a Texas non-profit corporation (“Subtenant”).
RECITALS
A.
VOA is the “Tenant” under a certain Lease Agreement dated as of June 10, 2019, as
amended to date, a copy of which is attached hereto and incorporated herein as Exhibit A (as
amended, the “Master Lease”), by and between VOA and Landmark Acquisitions, LLC, an
Indiana limited liability company (“Landlord”), pursuant to which VOA leases approximately
12,390 square feet of Rentable Area (as such term is used in the Master Lease) known as Suite
800 (the “Premises”) on the improved real property consisting of a twelve-story office building
(the “Building”) located at 1099 North Meridian Street, Indianapolis, Indiana 46204;
B.

The location of the Premises is as shown on Exhibit A to the Master Lease; and

C.
Subtenant desires to sublease from VOA, and VOA desires to sublease to Subtenant, the
Premises (the “Subleased Premises”) on the terms and conditions set forth below.
NOW, THEREFORE, for and in consideration of the foregoing recitals and for other
good and valuable consideration, the receipt and sufficiency of which hereby are
acknowledged, the parties agree as follows:
AGREEMENT
1.
AGREEMENT REGARDING SUBLEASED PREMISES. VOA hereby subleases
to Subtenant, and Subtenant hereby subleases from VOA, the Subleased Premises. The Subleased
Premises will be used for activities that are consistent with the uses permitted in the Master
Lease. VOA shall have no obligation to perform or complete any work to prepare the Subleased
Premises for Subtenant’s occupancy, and Subtenant hereby accepts the Subleased Premises in its
AS-IS, WHERE IS condition. Subtenant’s use and occupancy of the Subleased Premises shall be
exclusive, and shall also include the non-exclusive use of any Common Areas (as such term is
defined in the Master Lease) of the Building.
2.
TERM. The term of this Sublease (the “Term”) shall commence on January 1,
2021 (the “Sublease Commencement Date”) and shall continue until April 30, 2026, unless
sooner terminated as hereinafter provided.
3.

TERMINATION. This Sublease may be terminated as follows:

3.1.
TERMINATION BY AGREEMENT. By mutual agreement of the parties
to this Sublease in writing upon the terms stipulated therein and executed by both parties hereto.
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3.2.
TERMINATION FOR CAUSE. In the event either party shall give written
notice to the other party that such other party has committed a breach of any obligation of this
Sublease and such breach shall not have been cured (or a good faith effort initiated to so cure)
within five (5) days following the giving of such notice to the reasonable satisfaction of the party
giving such notice, then the party giving such notice shall have the right to immediately
terminate this Sublease. Such notice must specify with reasonable particularity the nature and
extent of the breach.
3.3.
TERMINATION BASED ON CHANGE IN LAW. If at any time this
Sublease is found to violate any law, or if either party has a reasonable belief that this Sublease
creates a material risk of violating any law, then such party shall provide written notice to the
other party thereof along with a written legal opinion of counsel to such effect. The parties shall
then work in good faith to amend this Sublease to the extent necessary to comply with the
applicable law(s), but, if a mutually agreeable amendment cannot be made, then this Sublease
may be terminated immediately upon sending written notice to the other party.
3.4.
EARLY TERMINATION BY SUBTENANT. Subtenant may terminate
this Sublease after the fortieth (40th) month following the Sublease Commencement Date without
penalty, upon Subtenant providing VOA with at least one hundred eighty (180) days’ prior
written notice.
3.5.
SURRENDER; HOLDING OVER. At the expiration or earlier termination
of the Term, Subtenant shall surrender the Subleased Premises and all of Subtenant’s
improvements and alterations to VOA broom-clean and in their original condition, except for
reasonable wear and tear, damage from casualty or condemnation and any changes resulting from
Subtenant’s approved alterations (not otherwise required by VOA to be removed as a condition
of Subtenant’s installation/alteration). All other tenant obligations set forth in Master Lease
Section 19.1 regarding the condition of the Subleased Premises upon surrender, including the
obligation to remove telephone and other cabling installed in the Building by VOA, shall remain
with VOA and shall not become the obligation of Subtenant. If Subtenant remains in possession
of the Subleased Premises after the expiration or earlier termination of the Term, VOA and
Subtenant shall be deemed to have entered a month-to-month tenancy, with Rent (as such term is
defined below) payable at the same rate in effect at the time of such expiration or earlier
termination for the first three (3) months of such holdover period, and thereafter at one hundred
fifty percent (150%) of the Rent in effect at time of such expiration or earlier termination.
4.

RENT.

4.1.
RENT. Subtenant shall pay directly to Landlord the “Rent” as provided in
Exhibit B attached hereto and incorporated herein. This Rent is in consideration of Subtenant’s
use of the Subleased Premises, and shall be due and payable to Landlord as provided in the
Master Lease, without notice, demand, and deduction, set off, counterclaim or abatement.
4.2.
ADDITIONAL RENT. Subtenant shall not be responsible for the payment
of Tenant’s Share of the sum of (x) Operating Costs for such period in excess of Operating Costs
for the Base Year, and (y) Taxes for such period in excess of Taxes for the Base Year, and (z)
Electricity Costs for such period in excess of Electricity Costs for the Base Year, as such amount
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is deemed due under Master Lease Section 3.2. VOA shall remain liable for the payment of any
such amounts to Landlord.
SECURITY DEPOSIT. The parties acknowledge that the Security Deposit
4.3.
(as defined in the Master Lease) has been paid by VOA to Landlord in accordance with the terms
and provision of the Master Lease. The parties agree that Subtenant will not be obligated to pay
any security deposit.
4.4.
LATE CHARGES. Subtenant acknowledges that VOA shall incur certain
additional unanticipated administrative and legal costs and expenses if Subtenant fails to pay
timely any payment required hereunder. Therefore, in addition to the other remedies available to
VOA hereunder, if any payment required to be paid by Subtenant to Landlord or VOA hereunder
shall become overdue, such unpaid amount shall (i) incur a late fee equal to five percent (5%) of
the unpaid amount, plus (ii) bear interest from the due date thereof to the date of payment at the
rate of eighteen percent (18%) per annum or the maximum lawful rate that VOA may charge to
Subtenant under applicable laws, whichever is less (the “Interest Rate”).
5.
COMMON AREAS. To the extent of the rights granted to VOA under the Master
Lease, Subtenant is hereby granted rights of ingress and egress to the Subleased Premises, use of
the Parking Facility, and use of the Common Areas of the Building for agents, employees and
invitees during normal business hours as may be stated and regulated in the Master Lease.
6.
UTILITIES; INTERRUPTION OF SERVICES. Utilities provided to the
Subleased Premises shall be in such quantities and at such times as are provided by Landlord to
the Subleased Premises pursuant to the Master Lease, without charge to Subtenant except as
provided in the next sentence. Subtenant shall pay to Landlord (or if directed by Landlord, to
utility service providers) any and all utility charges for any additional utilities assessed to VOA
as a result of Subtenant’s use under Master Lease Section 9.2. Neither VOA nor Landlord
shall have any liability for any interruption in, or cessation of, utilities and any such
interruption or cessation shall not constitute an eviction of Subtenant, constructive or otherwise,
entitle Subtenant to an abatement of rent or to terminate this Sublease or otherwise release
Subtenant from any of Subtenant’s obligations under this Sublease, so long as such cessation or
interruption is not caused by Landlord’s or VOA’s failure to promptly pay all utilities charges
and bills.
7.
ALTERATIONS. Subtenant shall not make any alterations, physical additions,
structural changes, or other changes in or to the Subleased Premises. Subtenant shall have the
right to remove any and all trade fixtures at the end of the Term and will repair any damage
caused by the removal of any such trade fixtures.
8.
PROPERTY AND RISK OF LOSS. VOA shall not be liable for any damage or
theft to any of Subtenant’s property in or about the Subleased Premises or the Building, unless
such damage or theft is caused directly by VOA, its agents, employees, or independent
contractors. Subtenant shall maintain, at its sole cost and expense, insurance coverage on its
property and the VOA Furniture (as such term is defined below), including waiver of subrogation
endorsement. It is the intent of the parties to assign the entire risk of loss arising out of damage to
or theft of Subtenant’s property or VOA Furniture to Subtenant. To the extent provided in the
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Master Lease, Subtenant shall not be liable for any damage or theft to any of Landlord’s property
in or about the Subleased Premises or the Building. Pursuant to the Master Lease, Landlord is
required to maintain, at its sole cost and expense, insurance coverage on its property, including
waiver of subrogation endorsement.
9.
INSURANCE. Subtenant shall maintain throughout the Term, at its sole cost and
expense, commercial general liability insurance written by a responsible insurance company or
companies (which may be written to include the Subleased Premises in conjunction with other
premises owned or operated by Subtenant) insuring Subtenant against losses, claims, demands or
actions or injury to or death of any one or more persons or loss or damages to property in the
amounts of not less than One Million Dollars ($1,000,000.00) per occurrence, with not less than
Three Million Dollars ($3,000,000.00) in the aggregate or combined single limit coverage with
adding VOA and Landlord as additional insureds on a primary and non-contributory basis.
Subtenant shall furnish to VOA and/or Landlord certificates evidencing the existence of the
insurance coverage required by this Section. Subtenant also agrees to carry Worker’s
Compensation insurance covering all of its employees performing services at the Subleased
Premises in an amount as required by the State of Indiana, and Employer’s Liability insurance in
an amount not less than One Million Dollars ($1,000,000.00). Subtenant’s Worker’s
Compensation policy shall contain an endorsement waiving subrogation rights against VOA.
Notwithstanding the foregoing, if the Master Lease requires any insurance in addition to or in
amounts that exceed those coverages specified above, the Master Lease shall control as to the
required insurance to be provided by Subtenant.
10.
INDEMNIFICATION. Each party (the “Indemnifying Party”) shall indemnify
and hold harmless the other party, its officers, directors, employees and agents (collectively, the
“Indemnified Party”) from and against any losses, damages, demands, claims, suits, expenses
(including reasonable attorneys’ fees) and other liabilities (collectively, “Claims”) brought
against the Indemnified Party arising from, in connection with or related to the Indemnifying
Party’s breach of this Sublease or the negligent acts or omissions or willful misconduct of the
Indemnifying Party, its employees or agents in the performance of this Sublease, unless such
Claim is the result of the Indemnified Party’s own negligent acts or omissions or willful
misconduct.
11.

MASTER LEASE.

11.1. INCORPORATION OF TERMS AND CONDITIONS OF MASTER
LEASE. Subtenant agrees that this Sublease is subordinate and subject to the Master Lease and
that any termination thereof shall likewise terminate this Sublease, provided that each of VOA
and Subtenant shall remain liable for any liabilities and obligations arising prior to such
termination. Except as expressly modified or provided to the contrary in this Sublease, and to the
extent applicable to the Subleased Premises and to Subtenant’s use thereof: (i) all of the terms,
conditions and covenants in the Master Lease are incorporated by reference into this Sublease,
and shall apply to Subtenant as if Subtenant were the tenant thereunder, and the Subleased
Premises were the Premises; and (ii) Subtenant shall perform all of the obligations and covenants
required by the Master Lease to be performed by the tenant thereunder. In all instances in which
the Master Lease, as so incorporated, imposes any obligation on Landlord, Subtenant agrees to
accept performance of the obligation by Landlord and agrees that VOA shall have no separate
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obligation to Subtenant to perform Landlord’s obligation; provided, however, that upon
Subtenant’s written (and email shall be sufficient in such case) request to VOA that VOA
actively seek enforcement of Landlord’s obligation, VOA shall undertake the same to the extent
permitted by the Master Lease. In the event of any conflict between the specific terms and
conditions of this Sublease and the terms and conditions of the Master Lease, the specific terms
and conditions of this Sublease shall control. Unless otherwise defined herein, all capitalized
terms shall have the meaning ascribed to them in the Master Lease. Notwithstanding anything
contained herein to the contrary, Subtenant shall not, in any event, have any rights in and to the
Subleased Premises that are greater than or in addition to the rights of VOA with respect to the
Subleased Premises as set forth in the Master Lease. Anything contained in this Sublease to the
contrary notwithstanding, it is understood by and between the parties that any actions to be taken
by Subtenant which require the consent of VOA, may also require the written consent of the
Landlord as provided in the Master Lease.
11.2. AMENDMENT TO MASTER LEASE; BUILDING RULES AND
REGULATIONS. Subtenant acknowledges that it has received and reviewed a copy of the
Master Lease. Subtenant agrees not to do any act that would result in VOA being in violation or
default under the Master Lease, as the same may be amended from time to time. Subtenant
further agrees to abide by any rules and regulations and other restrictions contained in the Master
Lease or otherwise promulgated pursuant to the Master Lease, as the same may be amended from
time to time. VOA shall provide copies of any amendments or modifications to the rules and
regulations and other restrictions adopted by Landlord to Subtenant promptly upon receipt
thereof. Without Subtenant’s prior written consent, which consent Subtenant may withhold in its
absolute discretion, VOA shall not enter into any amendment, modification or supplement to the
Master Lease which would abridge or diminish Subtenant’s rights to and use of the Sublease
Premises, or which would increase Subtenant’s cost of occupancy or operation from the Sublease
Premises.
11.3. ADDITIONAL REPRESENTATIONS AND WARRANTIES OF VOA.
VOA represents and warrants all of the following as to the Subleased Premises: (i) the Master
Lease, as amended, constitutes the entire agreement between VOA and the Landlord with respect
to the Subleased Premises, and (ii) to VOA’s knowledge, there exist no default(s) or
circumstances caused by VOA that could lead to default under the Master Lease.
11.4. SPECIFIC MASTER LEASE PROVISIONS NOT APPLICABLE TO
SUBTENANT. The following Master Lease provisions are expressly not applicable to Subtenant
(and the following list is supplemental to all other provisions not applicable as expressly set forth
elsewhere in this Sublease):
a.
Master Lease Section 3.2;
b.
Master Lease Section 5.2(e) with respect to actions undertaken by VOA;
c.
Master Lease Section 8;
d.
The indemnity under Master Lease Section 10.2(c), to the extent the same
arises out of VOA’s breach or default of the Master Lease;
e.
Master Lease Section 16.1 and 16.2, to the extent the same arises out of
VOA’s breach or default of the Master Lease;
f.
Master Lease Section 21.2
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g.
The indemnity under Master Lease Section 30; and
h.
Any obligation to pay Landlord’s attorney fees and other similar costs, to
the extent the same arises out of VOA’s breach or default of the Master Lease.
12.
RIGHT OF ENTRY. VOA and Landlord (or their respective agents, employees,
and contractors) may enter upon the Subleased Premises for any necessary purpose by VOA or
Landlord with not less than twenty-four (24) hours’ prior written notice to Subtenant, except in
the event of an emergency in which case no notice shall be required.
13.

NOTICES. Any notice hereunder shall be in writing and addressed as follows:

To Subtenant:
USA Gymnastics, Inc.
1099 N. Meridian Street Suite
800 Indianapolis, IN 46204
lturner@usagym.org
Attn: Lauryn Turner With

To VOA:
Volunteers
of America of Ohio & Indiana, Inc
___________________________
912 N Delaware St
___________________________
Indianapolis,
IN 46204
___________________________
hector.vazquez@voaohin.org
___________________________
Hector Vazquez
Attn: ______________________

With a copy to Subtenant's
Attorney:
Miller Johnson
45 Ottawa Ave. SW, Suite 1100
Grand Rapids, MI 49503
scheiderc@millerjohnson.com
Attn: CJ Schneider

To Landlord:
Landmark Acquisitions, LLC
1099 North Meridian Street
Indianapolis, Indiana 46204
Attn: ____________________

Such notices shall be delivered either by (i) hand delivery, (ii) by certified mail, return receipt
requested, or (iii) via a nationally recognized overnight courier. All such notices shall be deemed
effective upon receipt or refusal of delivery. Any party may from time to time designate by notice
some other address for notices.
14.
DEFAULT BY SUBTENANT. Subject to all notice and cure rights afforded to
VOA under the Master Lease, if Subtenant defaults under a term or condition of this Sublease
and fails to cure such default within five (5) business days of receipt of written notice describing
such default in reasonable detail from VOA, VOA may terminate this Sublease effective upon
notice to Subtenant. If a default by Subtenant is not cured within the grace period provided in this
Section, VOA may exercise the rights and remedies granted to Landlord by the Master Lease,
any rights or remedies set forth in this Sublease or any other remedies available at law or in
equity as if VOA were the landlord and Subtenant were the tenant, and the Subleased Premises
were the Premises under the Master Lease. The remedies of VOA under this Sublease are
cumulative, and the exercise of any one or more of such remedies shall not be construed as a
waiver of any of the other remedies available to VOA at law, in equity or otherwise.
15.
DEFAULT BY VOA. If VOA defaults under a term or condition of this Sublease
and fails to cure such default within five (5) business days of receipt of written notice describing
such default in reasonable detail from Subtenant, Subtenant may terminate this Sublease effective
upon notice to VOA; provided, however, that if the nature of such breach reasonably requires a
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longer period of time for cure, or involves the Landlord, then VOA shall be given fifteen (15)
business days from receipt of the applicable written notice to cure the default provided that VOA
is diligently prosecuting the cure. The remedies of Subtenant under this Sublease are exclusive,
and the exercise of any one or more of such remedies shall be in lieu of any other remedies
available to Subtenant at law, in equity or otherwise.
VOA NOT LIABLE FOR LANDLORD’S OBLIGATIONS OR DEFAULTS.
16.
VOA agrees to use best efforts to cause Landlord to comply with all the provisions of the Master
Lease; provided, however, that VOA shall not be obligated to use such efforts or take any action
which might give rise to a default under the Master Lease. Nothing contained herein shall
obligate VOA to assume any obligations or be responsible for defaults of Landlord under the
Master Lease.
17.
USE. Subtenant shall maintain the Subleased Premises at its sole cost and expense
in the manner required of VOA under Master Lease Section 7.1. Subtenant shall not use the
Subleased Premises or maintain them in any manner constituting a breach of the Master Lease
and/or a violation of any ordinance, statute, regulation, or order of any governmental authority,
including without limitation, regulations of the Indiana State Department of Health and zoning
ordinances, nor shall Subtenant maintain, permit or suffer any nuisance to occur or exist on the
Subleased Premises. In the event that Subtenant’s use of the Subleased Premises causes VOA to
incur additional expense hereunder or under the Master Lease for maintenance, alterations or
repairs to comply with any applicable laws that VOA would not otherwise incur for VOA’s use
of the Subleased Premises, Subtenant shall be responsible for this expense and shall reimburse
VOA therefore. VOA shall provide written documentation reasonably satisfactory to Subtenant
to justify VOA’s request for reimbursement of expenses as provided in this Section 17. Subtenant
shall pay the expenses documented as required herein within fifteen (15) days of receipt of the
expense documentation from VOA. Subtenant’s failure to timely reimburse VOA shall be treated
the same as a failure to timely pay Rent hereunder and be subject to the late payment charge and
interest as otherwise provided in Section 4.4 hereof, and the obligation of Subtenant to pay any
such amounts due and owing to VOA upon the expiration or earlier termination of this Sublease
shall survive the expiration or termination of this Sublease until such amount is paid in full.
18.
SIGNAGE. Subtenant shall not affix to or upon the exterior of the Subleased
Premises any sign, insignia, or decoration without the prior written consent of VOA, which shall
not be unreasonably withheld, conditioned or delayed, provided that VOA has been able to
obtain Landlord’s consent to the sign, insignia or decoration. VOA shall arrange with Landlord
to transition the Building’s standard signage on the directory and suite entrance to indicate
Subtenant’s business, at VOA’s sole cost and expense.
19.
PARKING AND COMMON AREAS. Subtenant shall have all of the rights to
parking and to use of and access to the Common Areas as are provided to VOA under Master
Lease Section 1.
20.
MOVING ALLOWANCE. VOA shall reimburse Subtenant up to Ten Thousand
and 00/100 Dollars ($10,000.00) incurred by Subtenant for costs solely related to moving from
Subtenant’s current location to the Subleased Premises; provided, however, that Subtenant
provide VOA proof of such incurred expense.
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21.
CONDITIONS. This Sublease is conditioned upon the following prior to the
Sublease Commencement Date:
a.

VOA obtaining Landlord’s consent to this Sublease.

b.
VOA shall remove all of VOA’s personal items, other than the VOA
Furniture, from the Subleased Premises, including, without limitation, (i) artwork on the walls,
(ii) electronic equipment such as phones, computer and printers, and (iii) all of the furniture
from VOA’s Chief Executive Officer’s office (other than the small conference table). All holes
resulting from such removal patched and painted. Additionally, VOA shall ensure the
Subleased Premises are thoroughly cleaned, vacuumed, mopped and all surfaces wiped down.
c.
Prior to the Sublease Commencement Date, VOA shall at its cost and
without reimbursement from Subtenant install a 70 inch smart television in the Building’s
lower level conference center, subject to Landlord’s approval as to the location of such
installation.
22.
INDEPENDENT CONTRACTOR RELATIONSHIP. The parties are now and at
all times during the performance of this Sublease shall remain independently contracting parties.
The parties do not intend to create any different arrangement including, without limitation, joint
venturers, general or limited partners or employer/employee.
23.
QUIET ENJOYMENT. If Subtenant shall perform all of the material covenants
and agreements herein provided to be performed on Subtenant’s part, Subtenant shall at all times
during the term of this Sublease have the peaceable and quiet enjoyment of possession of the
Subleased Premises without any hindrance from VOA or any parties lawfully claiming under
VOA, subject to Landlord’s rights under the Master Lease.
24.
BROKERS. Subtenant represents and warrants to VOA that it has dealt with 92c
Partners, LLC, a broker with respect to this Sublease (“Broker”), who shall be paid a
commission of four percent (4%) of the gross Sublease value for the Term in the amount of
$50,273.66 (the “Commission”). VOA shall pay Broker the Commission upon full execution of
this Sublease. To the extent any party (other than Broker) making a claim through Subtenant is
entitled to any commission, fee or other payment arising out of this Sublease, Subtenant shall
hold VOA harmless and indemnify, defend and hold VOA as well as the Landlord harmless from
and against any claims, or alleged claims, made by any party claiming through the indemnifying
party for any commission, fee or other payment in connection with this Sublease. The
representations and indemnifications set forth in this Section 24 shall survive the cancellation or
termination of this Sublease.
25.
EARLY ACCESS. Commencing on December 14, 2020, Subtenant, and its
Landlord-approved agents and contractors, may access the Subleased Premises to complete
interior decoration work, if any, to install Subtenant’s furniture, fixtures and IT installations, and
otherwise to complete preparation of the Subleased Premises for Subtenant’s occupancy
(collectively, “Subtenant’s Work”); provided, however, that Subtenant’s schedule for such
Subtenant’s Work shall be communicated to Landlord in advance, and Landlord shall have the
right, upon notice to Subtenant, to coordinate or reschedule such Subtenant’s Work to avoid
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interference with Landlord’s operations. Occupancy by Subtenant for such purposes prior to the
Sublease Commencement Date shall be subject to all the terms and provisions of this Sublease
other than payment of Rent. Subtenant’s early access shall not accelerate the Sublease
Commencement Date or the date Rent is to commence under this Sublease.
26.
VOA FURNITURE. Subtenant and VOA acknowledge and agree that certain
office furniture and items of personalty more particularly described in Exhibit C (“VOA
Furniture”), will be left by VOA in the Subleased Premises for Subtenant’s enjoyment during
the Term, at no additional cost to Subtenant, but that Subtenant shall not have the right to remove
the VOA Furniture without VOA’s express prior written consent. During the Term, Subtenant
shall be responsible for maintenance, repair, and replacement of the VOA Furniture as is
necessary to keep it in good and working condition. At the expiration or earlier termination of the
Term, Subtenant shall return the VOA Furniture to VOA in substantially similar condition as is
present on the Sublease Commencement Date, ordinary wear and tear excepted.
27.

MISCELLANEOUS.

a.
This Sublease contains the entire agreement between the parties
concerning the subject matter herein.
b.
No modification of this Sublease shall be binding upon the parties unless
evidenced by an agreement in writing signed by the parties.
c.
This Sublease has been executed under and shall be governed by the laws
of the State of Indiana.
d.
This Sublease may not be assigned by either party without the prior
written consent of the other party. Subtenant shall not sublease the Subleased Premises without
the prior written consent of VOA and Landlord, which consent shall be subject to the standard set
forth in Master Lease Section 14. Subject to the preceding sentence, the conditions, covenants
and agreements contained in this Sublease shall be binding upon and inure to the benefit of the
parties hereto and their respective heirs, executors, administrators, successors and assigns.
e.
Any party to this Sublease who is the prevailing party in any legal or
equitable proceeding against the other party brought under or in connection with this Sublease
shall be additionally entitled to recover court costs and reasonable attorneys’ fees from the nonprevailing party. The “prevailing party” shall include, but is not limited to, a party whose claim is
substantially sustained in an action, a party who is granted equitable relief or a party who
dismisses an action or settles a claim in exchange for a payment of substantially the sum
allegedly due.
f.
The failure of any party to enforce any right or remedy hereunder, or to
promptly enforce any such right or remedy, shall not constitute a waiver thereof nor give rise to
any estoppel against such party nor excuse any of the parties hereto from their respective
obligations hereunder. Any such waiver must be in writing and signed by the party to be bound.

9

Case 18-09108-RLM-11

Doc 1320-2

Filed 10/27/20
66

EOD 10/27/20 21:21:56

Pg 11 of

g.
This Sublease may be executed in any number of counterparts, each of
which shall be deemed to be an original and all of which, when taken together, shall constitute
one and the same agreement.
[Signature page follows]
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IN WITNESS WHEREOF, the parties have executed this Sublease effective as of the
date first above written.
“VOA”

“SUBTENANT”

VOLUNTEERS OF AMERICA OF OHIO AND
INDIANA, INC.,
an Ohio non-profit corporation

USA GYMNASTICS, INC., a
Texas non-profit corporation

By: ______________________________

By: ______________________________

John von Arx III
Printed: __________________________

Lauryn Turner
Printed: __________________________

President & CEO
Title: ____________________________

Chief of Staff
Title: ____________________________
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Landlord hereby executes below as its approval and consent of this Sublease,
notwithstanding anything to the contrary in the Master Lease. By its signature below
Landlord acknowledges that VOA is not currently in default under the Master Lease, that
the Master Lease is in full force and effect, and that this Sublease will not effectuate a
Master Lease default under Master Lease Section 15.1(b) (as an abandonment of the
Premises by VOA).
LANDMARK ACQUISITIONS, LLC,
an Indiana limited liability company
By: Fairbridge Partners, LLC,
Its Sole Member
By: ______________________________
Printed: __________________________
Title: ____________________________
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AMENDMENT TO LEASE AGREEMENT
THIS AMENDMENT TO LEASE AGREEMENT (“this Amendment”) is made effective
as of September ___, 2019, by and between LANDMARK ACQUISITIONS, LLC, an Indiana
limited liability company (“Landlord”), and VOLUNTEERS OF AMERICA OF OHIO AND
INDIANA INC., an Ohio non-profit corporation (“Tenant”).
RECITALS
A.
Landlord and Tenant entered into that certain Lease Agreement dated June 10, 2019
(the “Lease”), pursuant to which Landlord leased to Tenant certain office space (the “Premises”)
on the eighth floor of the building known as Landmark Center, located at 1099 North Meridian
Street, Indianapolis, Indiana 46204.
B.
Purusuant to the terms of the Construction Rider (Exhibit C) to the Lease, Landlord
agreed to construct certainTenant Improvements in the Premises, and under Section 1.3 of said
Construction Rder Landlord agreed to provide Tenant with an Allowance to pay for the same.
C.
The cost of the Tenant Improvements has exceeded the Allowance, and Landlord
has agreed to an increase in the amount of the Allowance, on the condition that Tenant reimburse
Landlord for such increase by amortizing the same over the last 120 months of the term of the
Lease and including such amortized amount in the monthly amount of Base Rent due under the
Lease.
D.
Landlord and Tenant desire to amend the Lease to provide for such increase in the
Allowance and in the monthly Base Rent payment.
AGREEMENT
NOW, THEREFORE, in consideration of the foregoing recitals, the mutual covenants
contained in this Amendment, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Landlord and Tenant agree as follows:
1.
Definitions. Capitalized terms not otherwise defined herein shall have the
meanings assigned to them in the Lease.
2.
Increase in Allowance for Tenant Improvements. Landlord and Tenant agree that
the Allowance set forth in Section 1.3 of the Construction Rider is increased by Fifty-one Thousand
Six Hundred Ninety and 00/100 Dollars ($51,690.00).
3.
Increase in Base Rent. Landlord and Tenant agree that Base Rent payable under
Section 3.1 of the Lease shall be increased for each installment payable throughout the last 120
months of the initial Term of the Lease by the amount of Six Hundred Eighty-three and 09/100
Dollasr ($683.09) per month.
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4.
Continuing Effect. Except as amended herein, all terms and conditions of the Lease
remain in full force and effect. In the event of any conflict between the terms and conditions
contained in this Amendment and the terms and conditions contained in the Lease, the terms and
conditions of this Amendment shall control.
IN WITNESS WHEREOF, Landlord and Tenant have caused this Amendment to be
executed and delivered as of the day and year first above written.
LANDMARK ACQUISITIONS, LLC,
an Indiana limited liability company

VOLUNTEERS OF AMERICA OF OHIO
AND INDIANA INC., an Ohio non-profit
corporation

By Fairbridge Partners, LLC, its Sole Member
By
Its
By_______________________________
Dmitry I. Gordeev, Its Manager
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EXHIBIT B
RENT FOR SUBLEASED PREMISES
1.
BASE RENT. During the Term of this Sublease and until such Sublease is
amended or terminated as provided herein, Subtenant shall pay Landlord (or if directed by VOA,
to VOA) “Base Rent” in the following amounts:

Dates
Sublease Commencement Date – April 30, 2021
May 1, 2021 – April 30, 2022
May 1, 2022 – April 30, 2023
May 1, 2023 – April 30, 2024
May 1, 2024 – April 30, 2025
May 1, 2025 – April 30, 2026

Amount
(per sq. ft.)
$0.00
$19.30
$19.78
$20.28
$20.78
$21.30

Monthly Rent ($)
$0.00
$19,927.25
$20,422.85
$20,939.10
$21,455.35
$21,992.25

2.
RENT DIFFERENTIAL. The parties agree and acknowledge that the Base Rent
schedule above does not match the Base Rent due by VOA under the Master Lease, as a result of
an annual Base Rent increase under the Master Lease having already taken effect and future
annual Base Rent increases taking effect on different schedules (the “Rent Differential”). VOA
agrees that it will timely pay the amount of the Rent Differential to Landlord.
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EXHIBIT C
VOA FURNITURE
Furniture that will be left for Subtenant's use during this Sublease:
1) All chairs and desks, with one side cabinet for file folders in every office and cubicle;
except for the following:
a. CEO office (corner office in the middle of the property adjacent to hallway and in
front of supply closet.) Only a rectangular table will remain.
2) Small Conference Room tables and Chairs
3) Large Conference Room Chairs and TV
4) Fridge and Microwave in the kitchen Area

For clarification purposes items that will not be left for Subtenants Temporary use during the
sublease:
1) The Large Conference table, Shared Space and kitchen tables with their raised chairs.

2)
3)
4)
5)
6)

a. that includes, the long one in the large conference, high tables in shared space
areas (which are two of them), and the table in the kitchen with its respective
chairs.
CEO furniture except for rectangle table in that office.
All computers, phones and TVs, except for the large 80” TV in the large conference room
a. The technology connected to TV (Camera, computer, speakers).
Non- Mistch furniture like filing cabinets in storage or in specific office.
VOA Signage
Water cooler will be removed as it is leased.
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