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DECLARATION OF NANCY BERNARDINI IN 
SUPPORT OF CHAPTER 11 PETITIONS AND FIRST DAY PLEADINGS 

I, Nancy Bernardini, declare, pursuant to 28 U.S.C. § 1746, under penalty of 

perjury, that:  

1. I am the Chief Executive Officer of Glansaol Holdings Inc. and each of 

the above-captioned debtors and debtors in possession (collectively, the “Debtors” or the 

“Company”).  I have served in such capacity since April 2018.  As part of my employment and 

service, I have become familiar with the Company’s history, day-to-day operations, business and 

financial affairs.2  Prior to joining the Company, I held several senior positions at other consumer 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s federal taxpayer 

identification number are as follows:  Clark’s Botanicals, Inc. (0754); Glansaol Holdings Inc. (9485); 
Glansaol LLC (2012); Glansaol Management LLC (6879); Julep Beauty, Inc. (7984); Laura Geller Beauty, 
LLC (1706); Laura Geller Brands, LLC (7428); and Laura Geller Holdings, LLC (7388).  The Debtors’ 
executive headquarters are located at 575 Lexington Avenue, New York, NY 10022.   
 

2  The Debtors’ corporate structure is set forth in the chart annexed hereto as Schedule 1. 
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products companies, including my role as President of Zotos International, Inc., General 

Manager and Chief Financial Officer of Gurwitch Products LLC, and Director of Finance and 

Accounting at Procter and Gamble Global Prestige Products Division.  I received both my 

bachelor’s degree and Master of Business Administration from St. John’s University.    

2. On the date hereof (the “Petition Date”), each Debtor filed a voluntary 

petition in this Court for relief under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”) with the intention of seeking this Court’s approval of a sale of the 

Company’s well-known cosmetics brands, including Laura Geller, Julep, and Clark’s Botanicals, 

and associated assets pursuant to section 363 of the Bankruptcy Code through a process designed 

to maximize the value of the Debtors’ estates for the benefit of all stakeholders.3  In furtherance 

of these efforts, the Company has agreed, subject to this Court’s approval, to enter into a stalking 

horse asset purchase agreement with AS Beauty, an entity controlled by Victor Azrak and Alan 

Shamah, who are well known, successful operators within the consumer products business.  

Importantly, the asset purchase agreement expressly authorizes the Company to continue to 

market its assets throughout these chapter 11 cases and the Company will be requesting approval 

of bid procedures to facilitate a competitive auction process at a hearing to be scheduled in early 

2019.     

3. The Company’s decision to file these cases and pursue the sale is informed 

by several months of deliberations and negotiations with potential acquirers, investors, and the 

Company’s key stakeholders.  Although, prevailing industry-specific as well as economy-wide 

headwinds (among other factors described below) limited the Company’s options out of court, 

                                                 
3  The Debtors chose to file their petitions for relief in this Court on the basis that the Debtors maintain their 

corporate headquarters in New York City.  In addition, one of the Debtor entities (Clark’s Botanicals Inc.) 
is incorporated in the State of New York. 
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the Company’s successful negotiations with AS Beauty and support from SunTrust Bank, the 

lender under the Debtors’ prepetition secured revolving credit facility and proposed debtor-in-

possession financing facility, provides a clear path to a value maximizing transaction and 

confirmable plan for the benefit of all of the Company’s stakeholders.   

4. Pursuant to the Company’s proposed procedures, which will be subject to 

Court approval at a hearing to be scheduled in early 2019, the Debtors will continue to actively 

market their assets while in chapter 11 in consultation with any unsecured creditors’ committee 

appointed by the Office of the United States Trustee.  The Company will (a) request competing 

bids to be submitted to the Court in late January 2019, (b) if necessary, conduct an auction 

shortly thereafter, and (c) request Court approval of a sale in late January or early February 2019.   

The Debtors are sensitive to the expediency within which they seek to move through these cases, 

but respectfully submit that moving expeditiously is necessary given the severe liquidity 

constraints within which the Debtors are operating.  By moving quickly, the Debtors believe they 

can maximize recoveries for holders of general unsecured claims while keeping administrative 

expenses manageable.   

5. To enable the Debtors to operate effectively postpetition and to minimize 

the adverse effects with respect to these chapter 11 cases, the Debtors have requested various 

types of relief in “first day” motions and applications (collectively, the “First Day Motions”) 

filed with the Court, including a motion seeking to have the Debtors’ chapter 11 cases 

consolidated for procedural purposes only and jointly administered. 

6. I submit this declaration pursuant to Rule 1007 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 1007-2 of the Local Bankruptcy 

Rules for the Southern District of New York (the “Local Rules”):  (a) in support of the relief 
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requested in the First Day Motions; (b) to explain to the Court and other interested parties the 

circumstances that compelled the Debtors to seek relief under the Bankruptcy Code; and (c) to 

provide certain information that I understand is required by Local Rule 1007-2.  Except as 

otherwise indicated, all facts set forth in this declaration are based upon my personal knowledge 

and the knowledge I have acquired from those who report to me, consultation with the Debtors’ 

management team, my review of relevant documents, or my opinion based upon experience, 

knowledge and information concerning the Debtors’ operations and financial condition.  If called 

upon to testify, I could and would testify competently to the facts set forth herein.  I am duly 

authorized to submit this declaration. 

7. Part I of this declaration provides background with respect to the Debtors’ 

business, capital structure and restructuring efforts.  Part II sets forth the relevant facts in support 

of the Debtors’ First Day Motions.  Part III provides the information that I understand is required 

by Local Rule 1007-2. 

I. BACKGROUND 

A. General Background, History and Business Divisions 

8. The Debtors are one of the largest independent prestige beauty and 

personal care companies in the United States.  With a portfolio of three highly regarded brands, 

the Debtors reach their customers through a variety of channels and offer a full spectrum of 

products, from makeup to skin care.  Headquartered in New York City, the Debtors’ primary 

business operations are comprised of sales of beauty products to wholesale customers and 

broadcast shopping networks, who in turn sell the Debtors’ merchandise to end consumers at the 

retail level.  The Debtors also sell their products directly to consumers through the Debtors’ 

online store and their nail salons in Seattle, Washington.  Julep products are also sold through 
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QVC broadcast shopping network and the wholesale retailer Ulta Salon, Cosmetics & Fragrance, 

Inc. 

9. The Debtors were formed in October 2015 to serve as a platform company 

to acquire, integrate, and cultivate a portfolio of prestige beauty brands diversified across 

segments, channels and geographies.       

10. The strategy was put into practice in late 2016 and early 2017 when the 

Debtors acquired a trio of rising prestige beauty companies ― Laura Geller, Julep, and Clark’s 

Botanicals.  The combination was designed to realize the benefit of natural synergies without any 

cannibalization.  The brands share relatively similar supply chains where it was thought 

efficiencies could be realized, but they featured different price points and consumer profiles.  For 

example, while Laura Geller appeals to consumers over the age of 35 and is primarily sold 

through wholesale retailers and broadcast shopping networks, Julep caters to a younger 

generation through its online business and experience-driven nail salons.   

11. The following is a more detailed description of the Debtors’ three brands. 

i. Laura Geller  

12. On December 13, 2016, the Debtors acquired 100% of the outstanding 

stock of Laura Geller Holdings, LLC and its wholly owned subsidiaries, Laura Geller Brands, 

LLC and Laura Geller Beauty, LLC (collectively, “Laura Geller”).  Originally founded in 1993 

as part of the QVC home shopping channel, Laura Geller is a distributor of high quality beauty 

and personal care products for women, with customers throughout the United States, the United 

Kingdom, Germany and Australia.   
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13. Since its inception, Laura Geller has been a highly regarded prestige 

makeup artist brand.4  Known for its high quality “baked” products, the brand offers a full suite 

of products, including face products (which include the award-winning Sparkle® collection of 

primers), eye products, lip products, “kits,”5 and palettes.  While the Debtors sell Laura Geller 

cosmetic products in retail stores, through e-commerce companies, and over the company’s 

website, Laura Geller sales are primarily concentrated at the QVC broadcast shopping network 

and the wholesale retailer Ulta Salon, Cosmetics & Fragrance, Inc.    

ii. Julep 

14. On December 20, 2016, a week after closing the Laura Geller acquisition, 

the Debtors acquired 100% of the outstanding stock of Julep Beauty, Inc. (“Julep”).  Founded in 

2007 by Jane Park, Julep is a Seattle-based wholesale distributor and online retailer of high-end 

nail polish, skincare and other cosmetic products.  Julep also operates three boutique nail salons 

(known as “parlors”) in the greater Seattle area.  

15. Julep operates the largest share of the Debtors’ direct-to-consumer 

presence.  Although direct-to-consumer sales constitute a relatively smaller portion of the 

Debtors’ overall business operations, the Debtors are able to expand their brand recognition and 

attract additional customers through subscriptions, loyalty programs, the Debtors’ online store, 

and their nail salons.  These channels enable the Debtors to foster direct relationships with 

customers, increase consumer trust in the Debtors’ brands, and display a broader range of 

                                                 
4  For example, in 2017 Laura Geller ranked in the top 10 beauty brands sold on QVC, and has consistently 

ranked first in color cosmetic brands on QVC UK since 2015. 

5  A “kit” is typically comprised of four different components: a box, a liner, an insert, and multiple cosmetic 
products.    
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products to potential customers than might ordinarily be offered in department stores or on third-

party operated e-commerce sites.  

16. For example, the Debtors offer a subscription program through Julep’s 

website:  “My Maven,” where customers receive a monthly Julep Beauty Box containing over 

$40 worth of new beauty, skincare and/or limited-run nail colors.  These subscription programs 

require monthly fees with a three-month prepaid subscription.  The Debtors offer similar 

programs in connection with their nail salon parlors where customers can sign up for monthly 

membership packages to enjoy manicures, pedicures, facials, and other spa-related services.  The 

Debtors also maintain gift card, loyalty rewards, and other customer programs with respect to 

Julep’s website and nail parlor businesses. 

iii. Clark’s  

17. On January 19, 2017, approximately one month after the Debtors’ 

acquisitions of Laura Geller and Julep, the Debtors acquired 100% of the outstanding stock of 

Clark’s Botanicals, Inc. (“Clark’s”), a New York-based retailer of luxury skincare products, 

including cleansers, moisturizers, serums, eye care, masks, and scrubs.  The company’s products 

― which are primarily sold through its website, Amazon, QVC, and Space NK, a specialty 

beauty products retailer in the UK ― derive from natural, botanical resources.    

B. The Debtors’ Supply Chain 

18. The Debtors have a global footprint and deliver goods to a broad 

wholesale and retail customer base.  Because the Debtors do not manufacture their own products, 

they are highly dependent on their vendor base and third-party logistics providers.  The Debtors’ 

business is predicated on timeliness, efficiency and synchronization, where one hiccup can derail 

the entire interdependent manufacturing and distribution process.  Generally, the Debtors’ supply 

chain is comprised of several integral stages, which include:  first identifying third-party beauty 
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and personal care product formulas initially developed by contract manufacturers and 

customizing them for their own brands; second ordering custom componentry (tubes, compacts, 

brushes, etc.) from suppliers; third shipping the components to the contract manufacturers who 

own the formulas and mix, assemble, blend, or otherwise produce the Debtors’ custom products 

and fill the Debtors’ componentry; and fourth transporting the assembled products to third-party 

logistics providers to store, package and ship the products to the Debtors’ customers.  A more 

detailed summary of the Debtors’ supply chain is below. 

19. Stage 1: Formula Development and Purchase Orders:   The Debtors’ 

product development team, in consultation with third-party contract manufacturers, design and 

develop a formula for a specific product.  The Debtors then issue purchase orders with various 

componentry suppliers and contract manufacturers to manufacture the Debtors’ products, 

following an extensive, multi-stage internal vetting process that forecasts the quantity, costs, 

margins, and timing needs for the Debtors’ new and existing product lines.  The Debtors place 

purchase orders to componentry suppliers and contract manufacturers up to twelve months in 

advance of the products ultimately reaching their customers.  The purchase orders consider 

customers’ expressed forecasts; however, the Debtors determine the quantities to order based on 

internal projections and historical sales information.  Customers do not actually place orders until 

a few weeks before products actually arrive on their shelves. 

20. Stage 2: Componentry Suppliers:  The Debtors issue purchase orders with 

various domestic and international suppliers (the “Componentry Suppliers”) who manufacture 

the basic components that hold the Debtors’ beauty products.  Such components include, among 

others, tubes, sticks, bottles, compacts, pumps, containers, jars and kits ― all customized to meet 
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the Debtors’ exact product specifications.  The suppliers will then ship the componentry to the 

contract manufacturers to assemble the finished products.6  

21. Stage 3: Contract Manufacturers:  Cosmetic contract manufacturers (the 

“Contract Manufacturers”) play multiple roles in the Debtors’ distribution process.  At the 

outset, the Contact Manufacturers, who own the underlying formulas to the Debtors’ cosmetic 

products, assist the Debtors in developing a customized formula for a specific product.  Later in 

the process, once the components have been manufactured by the Componentry Suppliers, the 

Contract Manufacturers will finalize the Debtors’ products through a variety of services, 

including quality control testing, “filling” (i.e., using machines to fill tubes, jars, and bottles with 

liquid or powder based on the underlying formula), and/or packaging services. 

22. Stage 4: Third-Party Logistics Providers:  Once assembled by the 

Contract Manufacturers, the final products are transported to various third-party logistics 

providers that will conduct a variety of services, including product labeling, assembling product 

“kits,” and packaging the products into containers to be shipped to the Debtors’ customers.7  In 

instances where the Debtors have ordered an excess amount of products above what is ultiamtely 

ordered by their primary customers, the products remain in inventory at the third-party logistics 

providers until the Debtors are able to sell them to alternative (lower-margin) customers. 

C. Debtors’ Prepetition Debt and Capital Structure 

23. The Debtors are party to that certain Credit Agreement, dated as of April 

21, 2017 (as amended, restated, supplemented or otherwise modified from time to time, the 

                                                 
6  While certain product lines are “turn-key” whereby the contract manufacturers are able to manufacture both 

the components as well as the products themselves, most of the Debtors’ products require Componentry 
Suppliers and contract manufacturers. 

7  Customers typically issue their precise purchase orders three weeks prior to shipping. 
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“Credit Agreement”), among Debtors Glansaol Management, LLC, Clark’s Botanicals, Inc., 

Julep Beauty, Inc., Laura Geller Holdings, LLC, Laura Geller Beauty, LLC, Laura Geller 

Brands, LLC, as borrowers, Glansaol Holdings Inc., as guarantor, SunTrust Bank, as 

administrative and collateral agent, and the lenders party thereto.  The Credit Agreement governs 

a senior secured asset-based revolving credit facility in an aggregate principal amount of 

$20,000,000, which matures on July 12, 2020 (the “Secured Credit Facility”).  Indebtedness 

arising under the Credit Agreement is secured by a first priority security interest in substantially 

all of the assets of the Debtor obligors, subject to certain permitted liens under the Credit 

Agreement.  As of the date hereof, there is approximately $7.2 million outstanding under the 

Secured Credit Facility.    

24. In addition to the obligations under the Secured Credit Facility, the 

Debtors estimate that, as of the Petition Date, they have approximately $11.3 million in unpaid 

trade and other ordinary course obligations.   

25. As of the date hereof, Warburg Pincus Private Equity XII Funds, the 

Debtors’ equity sponsor, held in excess of 95% of the equity in Debtor Glansaol LLC, the 

Debtors’ ultimate parent company. 

D. Events Leading to Chapter 11 Cases 

26. Despite the popularity of the Debtors’ underlying brands and 

management’s best efforts to stabilize operations, the Debtors’ business performance has 

significantly declined in recent years.  Several factors contributed to the Debtors’ recent 

struggles. 

27. First, the Debtors have faced the same macro retail market trends that 

have impacted other consumer products distributors over the last several years, including a 

general shift away from brick-and-mortar shopping, evolving consumer demographics, and 
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changing trends.  Because a substantial portion of the Debtors’ profits derive from broadcast 

shopping networks and wholesale distribution, the Debtors have felt the pain of their most 

significant customers ― large retailers and QVC ― which, in turn, has had a detrimental effect 

on the bottom line.  Because the Debtors historically relied on their major customers’ projections 

of future demand, which ultimately proved overly optimistic, the Debtors have suffered through 

a steep and unanticipated cut back in orders.  This issue is compounded by the fact that the 

Debtors’ customer base is highly concentrated:  their top two customers account for over 60% of 

the Debtors’ total receivables.  Similarly, Laura Geller’s top ten customers, alone, represent 

approximately 90% of the brand’s total sales.    

28. Second, the Debtors have been unable to replace key revenue generators 

due to:  (a) the increasingly competitive industry landscape coinciding with the downturn in the 

brick and mortar retail sector; (b) the decline in broadcast shopping network sales; and (c) the 

downturn of the Company’s single-brand subscription business, which faces competition from 

new entrants that offer subscriptions covering a variety of brands.  For example, some customers 

have reduced the volume of value promotions relating to the Debtors’ products (including, for 

example, QVC’s “Today’s Value Special”).  While the Debtors took many steps to replace this 

lost revenue, the Debtors were unable to secure new business lines sufficient to increase revenue 

and profits.  

29. Third, the decline in sales has saddled the Debtors with a significant 

oversupply of inventory, which has forced the Debtors to sell goods at steep markdowns and 

destroy certain products, further tightening margins and draining liquidity.  Oversupply of 

inventory, coupled with higher returns and chargebacks described below, has also significantly 

increased the Debtors’ costs for warehouses and other third-party logistics providers.  An 
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example of these costs is the reoccurring scenario where the Debtors’ warehouse an oversupply 

of “kit” packages intended for their customers for promotional sales, but when these products are 

not sold through, they need to be manually uncoupled in order to be repackaged and sold to 

alternate customers. 

30. Fourth, the Debtors’ reduced revenue stream cannot sustain operations 

after accounting for the substantial amount of chargebacks issued by the Debtors’ customers, 

which are netted against ― and significantly reduce ― the Debtors’ accounts receivable.  As is 

common in the industry, the Debtors provide certain of their customers with allowances for 

markdowns, returns, damages, discounts, and cooperative marketing programs (collectively, the 

“Chargebacks”).  These programs are dictated in part or in whole by the wholesale customer’s 

legacy shipping and billing guidelines, which shift the entire inventory risk to the Debtors.  If the 

Debtors’ customers fail to sell the products they ordered to end-users, they generally have the 

right to put the products back to the Company at cost.  In fact, the Debtors’ wholesale customers 

typically do not remit payment on the Company’s receivables until the Company agrees to the 

customer’s proposed Chargebacks.  Given the Debtors’ diminished sales and substantial 

Chargebacks, maintaining free cash flow is a challenge.  Accordingly, the Debtors have been 

financing operations through equity infusions and by drawing down their revolver. 

31. Fifth, the Debtors were never able to achieve significant cost savings 

related to shared services among their brands.  Upon the Debtors’ acquisitions of Laura Geller, 

Julep and Clark’s in 2016, the plan was to ultimately consolidate shared services, including 

supply chain, senior management, administrative support, human resources, information 

technology support, accounting, finance and legal services.  The brands, however, were never 

fully integrated.  Instead, the Company is saddled with a substantial legacy investment in a new 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 12 of 185



13 

ERP system, which was put into place ahead of cross-organizational efficiency initiatives and 

right-sizing functionality.  Accordingly, the costs savings attributed to synergies, which had been 

a pillar of the Debtors’ original business model, were never realized.   

E. Prepetition Efforts  

32. My personal involvement with the Company dates to February, 2018 

when I was retained by Warburg Pincus together with consultants from Alvarez & Marsal to 

develop value creation initiatives in collaboration with the Company’s senior management.  In 

April, 2018 I succeeded to my current role as CEO.  As early as the spring of 2018, I was 

involved in discussions with potential buyers of the business, which discussions were facilitated 

by Financo, LLC (“Financo”) essentially acting as a potential broker if any deal emerged.  By 

June of 2018, I identified the need for a significant capital injection, and by the end of August I 

had met with ten different potential funding sources, who each signed confidentiality 

agreements, but ultimately declined the opportunity.  Throughout 2018, the company relied upon 

periodic equity infusions to keep the business going pending an anticipated improvement in 

sales.  In September, recognizing that a turnaround had failed to materialize, the Company 

formally retained Financo, LLC in connection with a potential sale process, and Emerald Capital 

Advisors (“Emerald”) as financial advisor in connection with the Debtors’ restructuring 

considerations.   

33. Together with their advisors, the Debtors have evaluated strategic and 

financial restructuring alternatives, business opportunities to enhance liquidity, and additional 

cost savings initiatives.  Given, among other things, the near term liquidity issues and the 

continuing pressure on the Debtors’ business and the related impact on retention of key 

personnel, the Debtors, in consultation with their legal and financial advisors, determined that a 

sales process focused on well-funded acquirers that could consummate a transaction and run the 
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restructured business going forward was the best option to maximize value for all stakeholders.  

Financo commenced an expansive marketing process, which included reaching out to over three 

hundred potential parties in interest.  Over fifty parties signed confidentiality agreements and 

ultimately nine parties were granted access to a dataroom for continued diligence.  During this 

time, the Debtors financed their operations and the sale process by drawing down their revolver.  

However, active discussions with these bidders terminated in late 2018.     

34. During this timeframe, as the Debtors’ liquidity situation became more 

dire, discussions began to focus on the need to implement a potential sale through a chapter 11 

bankruptcy proceeding.  In December 2018, the Debtors and Emerald resumed the marketing 

process with nine strategic bidders who engaged in extensive due diligence of the Debtors’ 

business and operations.  These negotiations ultimately culminated with the execution of an asset 

purchase agreement, annexed hereto as Schedule 2 (the “Stalking Horse APA”), dated as of 

December 19, 2018, by and among the Debtors and AS Beauty (the “Stalking Horse Bidder”).  

The Stalking Horse APA provides the Stalking Horse Bidder’s commitment to a purchase price 

of $16,218,000 for the Debtors’ Laura Geller, Julep, and Clark’s brands and related working 

capital assets.  The Stalking Horse APA establishes a floor for the Debtors’ assets sufficient to 

fund these cases to a confirmed liquidating chapter 11 plan.  Any offer that tops the bid 

encompassed in the Stalking Horse APA will inure to the benefit of the Debtors’ stakeholders.   

35. Contemporaneously with the commencement of these chapter 11 cases, 

the Debtors have filed a motion seeking approval of bidding procedures related to the sale of 

assets covered by the Stalking Horse APA, which I believe will ensure that the Debtors 

maximize the value of their brands on an expedited timeline.  As set forth herein, the Debtors’ 

proposed timeline would result in a sale hearing approximately 44 days after the Petition Date.  

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 14 of 185



15 

Given the Debtors’ extensive prepetition marketing efforts, I believe this timeline is appropriate 

to ensure that the sale of the Debtors’ assets is for the highest or otherwise best price to ensure 

the best possible outcome for the Debtors’ stakeholders.   

36. Concurrently with the Debtors’ sale process, when it became clear that an 

out-of-court sale was not feasible, in December 2018 the Debtors authorized Emerald to initiate 

the process of securing debtor-in-possession financing to fund a potential chapter 11 filing.  

Emerald reached out to a number of potential sources of financing.  Ultimately, the Debtors 

determined that SunTrust Bank, which also serves as the Debtors’ sole secured prepetition 

lender, offered the most cost-effective and beneficial debtor-in-possession financing terms.  In 

connection therewith, the Debtors’ conducted several arm’s length discussions with SunTrust 

and were able to come to an agreement on the terms of a debtor-in-possession financing facility 

(the “DIP Facility”).  The DIP Facility is a revolving credit facility in an aggregate principal 

amount not to exceed $15 million.  In light of the terms generally required in the market for 

loans of the size and nature of the DIP Facility and considering the Debtors’ circumstances, the 

amount of secured debt already encumbering the Debtors’ assets as well as the expense, time and 

risks associated with finding and obtaining court approval of alternative financing, the Debtors 

determined that SunTrust’s final proposed terms for the DIP Facility were the best terms 

available to the Debtors for such financing.      

37. The reasons supporting the Debtors’ request for authority to enter into the 

DIP Facility are compelling.  As explained in greater detail in the motion filed concurrently 

herewith to approve the DIP Facility, the DIP Facility, in combination with the use of cash 

collateral, will provide the necessary liquidity to fund the Debtors’ operating, working capital 

and capital expenditure needs pending the sale.  I believe that access to cash collateral and the 
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funds available under the DIP Facility is crucial to avoid immediate and irreparable harm to the 

Debtors’ estates, employees, customers and creditors.   The terms of the DIP Facility are 

reasonable as they include favorable pricing terms, and reasonable fees payable to SunTrust.  

Furthermore, repaying the DIP immediately with proceeds of the sale will halt the accrual of 

interest expense and maximize recoveries distributable to stakeholders. 

II. SUMMARY OF FIRST DAY MOTIONS8  

38. To enable the Debtors to operate effectively and to avoid the adverse 

effects of the chapter 11 filings, the Debtors have filed (or intend to shortly file) the motions and 

applications described below.  

39. In connection with the preparation for these bankruptcy cases, I have 

reviewed each of the First Day Motions referenced below.  The First Day Motions were prepared 

with my input and assistance, or the input and assistance of employees working under my 

supervision.  I believe the information contained in the First Day Motions is accurate.  As set 

forth more fully below, I believe that the entry of orders granting the relief requested in these 

motions and applications is critical to the Debtors’ ability to preserve the value of their estates 

and assist in their restructuring efforts.   

A. Motions Related to Case Management 

(a) Joint Administration Motion 

40. The Debtors seek the joint administration of their eight chapter 11 cases 

for procedural purposes only.  I believe that it would be far more efficient for the administration 

of these chapter 11 cases if the Court were to authorize their joint administration.  All but one of 

                                                 
8  Capitalized terms used but not defined in this section have the meanings given to such terms in the relevant 

First Day Motion. 
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the Debtors is a co-obligor under the Credit Agreement, either as a borrower or guarantor.  In 

addition, the treatment of certain contracts and business relationships of a single Debtor may 

impact the assets and operations of other Debtors.  Further, many of the motions, hearings, and 

other matters involved in these chapter 11 cases will affect all of the Debtors.  Hence, joint 

administration will reduce costs and facilitate the administrative process by avoiding the need for 

duplicative hearings, notices, applications, and orders.  I understand that no prejudice will befall 

any party by the joint administration of the Debtors’ cases, as the relief sought is solely 

procedural and is not intended to affect substantive rights.   

(b) Motion to Extend Time for Filing Schedules and SOFAs 

41. Concurrently herewith, the Debtors have filed a motion seeking a thirty- 

(30) day extension of time to file their Schedules of Assets and Liabilities (the “Schedules”) and 

Statements of Financial Affairs (the “SOFAs”), for a total of forty-four (44) days from the 

Petition Date.  

42. Given the substantial burden already imposed on the Debtors’ 

management by the commencement of these chapter 11 cases, the limited number of employees 

available to collect the required information and competing demands on such employees, the 

Debtors may be unable to complete their Schedules and SOFAs by the deadline set forth 

pursuant to the Bankruptcy Rules.  Therefore, I believe that good cause exists for extending the 

deadline by which the Debtors must file their Schedules and SOFAs.  Granting this motion is in 

the best interests of the Debtors’ estates, as it will enable the Debtors and their professionals to 

concentrate their resources towards an efficient and timely restructuring process. 

(c) Motion to Approve the Form and Manner of Notice 

43. To ease the administrative burden of these cases on the Debtors’ estates, 

the Debtors request relief regarding creditor lists and the form and manner of the notices in these 
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cases.  The Debtors request entry of an order:  (a) waiving the requirement for each Debtor to file 

a list of creditors; (b) authorizing the Debtors to file a consolidated list of creditors holding the 

thirty (30) largest unsecured claims; and (c) authorizing the Debtors to establish procedures for 

notifying creditors of the commencement of these cases.  I believe that the relief requested will 

reduce the administrative costs of these cases and is in the best interests of the Debtors’ estates. 

(d) Case Management Motion 

44. To promote the efficient and orderly administration of these cases, the 

Debtors intend to file a motion requesting entry of an order:  (a) establishing certain notice, case 

management, and administrative procedures and omnibus hearing dates, and (b) granting related 

relief.  I believe that such relief requested will reduce the administrative costs of these cases and 

is in the best interests of the Debtors’ estates. 

B. Motions Related to Financing 

(a) DIP Motion 

45. Concurrently herewith, and as described above, the Debtors are seeking 

authority to enter into the DIP Facility, pursuant to which the lenders shall: (a) provide 

postpetition debtor-in-possession financing on a secured basis to the Debtors; (b) consent to the 

Debtors’ use of cash collateral; (c) provide “adequate protection” to prepetition secured lenders; 

and (d) schedule a final hearing with respect to the relief requested, all as more fully described in 

the motion (the “DIP Motion”).    

46. As described in more detail above and in the DIP Motion, prior to the 

Petition Date, the Debtors financed their operations by drawing on the Secured Credit Facility, 

which is secured by a first priority security interest in substantially all of the assets of the Debtor 

obligors.  Recognizing their need for postpetition liquidity, the Debtors reached out to a targeted 

number of potential sources of financing to gauge their interest in providing debtor-in-possession 
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financing.  A number of parties indicated a desire to tie the roles of stalking horse bidder and 

DIP Lender together, a condition the Debtors resisted.  The Debtors then reached out to 

SunTrust, and after several arm’s length discussions, determined that, in light of the Debtors’ 

circumstances, the amount of secured debt already encumbering the Debtors’ assets, considering 

the expense, time and risks associated with finding and obtaining court approval of alternative 

financing, and SunTrust’s familiarity with the Debtors’ needs and infrastructure as a result of 

their prepetition relationship, SunTrust’s final proposed terms for the DIP Facility were more 

favorable than any other offer the Debtors had received.  Ultimately, the Debtors selected 

SunTrust as their DIP lender. 

47. The DIP Facility is an asset-based revolving credit facility in an aggregate 

principal amount not to exceed $15 million, and contains a “roll-up” whereby certain portions of 

the outstanding aggregate principal and accrued interest of the prepetition Secured Credit Facility 

will be repaid from cash receivables earned by the Debtors during the postpetition period.  

SunTrust Bank, as administrative agent under the prepetition Secured Credit Facility, has 

consented to the priming of its prepetition liens by the DIP Facility. 

48. The reasons supporting the Debtors’ request for authority to enter into the 

DIP Facility.  The DIP Facility, in combination with the use of cash collateral, will provide the 

necessary liquidity to fund the Debtors’ operating, working capital and capital expenditure needs 

pending the sale of the Debtors’ assets.  The proceeds of the sale will finance these cases by 

repaying the DIP and all administrative claims of the Debtors’ estates, and providing some 

recovery to the Debtors’ other stakeholders. 

49. I believe that access to cash collateral and the funds available under the 

DIP Facility is crucial to avoid immediate and irreparable harm to the Debtors’ estates, 
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employees, customers and creditors.  The Debtors have negotiated with SunTrust in good faith, 

and I believe the DIP Facility contains favorable terms. 

50. For the foregoing reasons, I believe that the DIP Facility embodies the 

best available financing under these circumstances and that entry into the DIP Credit Agreement 

is in the best interests of the Debtors and their estates. 

(b) Motion to Authorize Continued Use of the Debtors’ Cash Management 
System and Bank Accounts 

51. In the ordinary course of their business prior to the Petition Date, and as is 

typical with business organizations of similar size and scope, the Debtors maintain a cash 

management system to collect, transfer, and disburse funds generated through their operations 

efficiently and to record such transactions accurately (the “Cash Management System”).   

52. To support their operations, the Debtors maintain fourteen bank accounts 

at SunTrust and one bank account at Wells Fargo.  Receipts generated from the Debtors’ 

customers in the United States are deposited into one of three collection accounts maintained at 

SunTrust ― one for each of the Debtors’ business lines (i.e., Laura Geller, Julep, and Clark’s).  

At the close of each business day, receipts deposited into these accounts are zeroed out through 

an automatic sweep to a concentration account held at SunTrust (the “Concentration 

Account”).  The Debtors also maintain a collection account at Wells Fargo relating to receipts 

generated from the Debtors’ Julep nail parlor operations in Seattle, Washington.  Receipts from 

this account are manually transferred into the Concentration Account on a period basis. 

53. On a daily basis, and pursuant to the terms of the Debtors’ prepetition 

credit agreement, at the close of each business day, the collected available balance of the 

Concentration Account is zeroed out through an automatic sweep to reduce the balance on the 

Debtors’ secured revolving line of credit facility. 
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54. The Debtors disburse funds through six disbursement accounts at 

SunTrust (collectively, the “Disbursement Accounts”).  The Disbursement Accounts are funded 

by drawing down on the Debtors’ revolving line of credit facility on a daily basis in the amount 

of upcoming disbursements.  Two of the Disbursement Accounts ― one related to the debtors’ 

Julep business and the other related to the Debtors’ Laura Geller business ― are used for payroll 

(the “Payroll Accounts”).  Additional Disbursement Accounts are used to pay accounts payable, 

taxes, and other disbursements.  

55. The Debtors also maintain two SunTrust operating accounts for receipts 

generated from sales in Europe.  These accounts function separately from the rest of the Debtors’ 

Cash Management System and are used solely to make foreign currency payments related to the 

Debtors’ European operations. 

56. It is my understanding that the U.S. Trustee’s Operating Guidelines and 

Reporting Requirements for Debtors in Possession and Trustees (the “U.S. Trustee Guidelines”) 

require chapter 11 debtors to, among other things, close all existing bank accounts and open new 

accounts (which must be designated debtor-in-possession bank accounts) and obtain, establish 

and maintain separate debtor-in-possession accounts.  The Debtors are requesting a modification 

of these requirements to allow them to maintain their existing Cash Management System.  I 

believe that the Debtors’ existing Cash Management System is essential to the orderly operation 

of the Debtors’ business.  Creating a new cash management system could cause confusion, 

disrupt payroll, introduce inefficiency into the Debtors’ operations when efficiency is most 

essential, and strain the Debtors’ relationships with critical third parties, each of which could 

diminish the Debtors’ prospects for a successful restructuring.   
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57. It is also my understanding that the U.S. Trustee Guidelines require 

chapter 11 debtors to utilize new checks bearing the designation “Debtor in Possession” and the 

jointly administered case number for all debtor in possession accounts.  The Debtors request 

authority to continue using their existing business forms without reference to their status as 

debtors in possession until such forms are depleted.  In the event that the Debtors need to 

purchase new check stock during the pendency of these chapter 11 cases, such check stock will 

include a legend referring to the Debtors as “Debtors in Possession” or “DIP.”   

58. I believe that allowing the Debtors to maintain their Cash Management 

System, continue to use their customary business forms and modify certain requirements under 

the Bankruptcy Code and the U.S. Trustee Guidelines would be in the best interests of the 

Debtors’ estates, creditors and other parties in interest. 

C. Motions Related to Operations 

(a) Motion for Authorization to Pay Certain Prepetition Claims of 
Employees 

59. The Debtors have filed a motion seeking authority to, among other things, 

satisfy certain of their prepetition obligations to their current employees, including paying wages 

and salaries (the “Employee Wage Claims”), and reimbursing employees for prepetition 

business expenses that were incurred on behalf of the Debtors. 

60. In addition to the Employee Wage Claims, the Debtors are obligated to 

pay certain taxes on behalf of employees, including FICA (Social Security and Medicare), 

federal, state, and local income and other payroll taxes (collectively, the “Withholdings”).  A 

portion of such payments represents amounts withheld from employees’ paychecks, and the 

remainder of such payments represents required employer contributions.  The Debtors are 

seeking authority to continue paying all such taxes and related withholdings to the appropriate 
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third parties, regardless of when the Debtors’ employees rendered the services giving rise to such 

tax obligations.   

61. Moreover, as is customary with many large businesses, the Debtors have 

established various employee benefit plans, programs and policies including: health insurance, 

dental insurance, life insurance, disability insurance, a 401(k) plan, and flexible spending 

accounts (collectively, the “Employee Benefits Programs”).  The Debtors seek authority to pay 

prepetition obligations relating to these policies, and to continue these policies postpetition.   

62. The Debtors also rely heavily on independent contractors in the ordinary 

course of business.  The requested authority to continue to pay the Employee Wage Claims, 

Withholdings and independent contractor claims, and to continue the Employee Benefits 

Programs is critical to ensure that:  (a) the Debtors can retain personnel knowledgeable about the 

Debtors’ business and integral to providing customer services; (b) the Employees and 

independent contractors continue to provide quality services to the Debtors at a time when they 

are needed most; and (c) the Debtors remain competitive with comparable employers.   

63. If this motion were not granted, I believe that it would result in a 

significant deterioration in morale among the Debtors’ employees and independent contractors at 

this critical time, which undoubtedly would have a devastating impact on the Debtors, their 

customers, the value of estate assets and the Debtors’ sale efforts.  Authorizing the Debtors to 

pay these obligations in accordance with the Debtors’ prepetition business practices is in the best 

interests of the Debtors, their creditors, and all parties in interest, and will enable the Debtors to 

continue to operate their business without disruption in an economic and efficient manner. 

(a) Motion to Authorize Debtors to Honor Prepetition Customer Programs 

64. Prior to the Petition Date, and in the ordinary course of their business, the 

Debtors offered and engaged in certain customer programs designed to maximize value and 
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develop and sustain a positive reputation in the marketplace.  These programs include the 

following (collectively, the “Customer Programs”):  (a) customer gift card programs; 

(b) returns, refunds and exchanges; (c) subscriptions and other loyalty programs; (d) warranty-

related programs related to the Debtors’ products; and (e) wholesale and retail customer 

practices, including Chargebacks, markdown allowances, discounts, returns, and cooperative 

marketing programs.  The Customer Programs are customary in the cosmetics industry and 

essential to preserve the value of the Debtors’ business.  

65. In particular, a significant amount of the Debtors’ revenue is derived from 

sales of their cosmetics products to wholesale customers (the “Wholesale Customers”).  As is 

common in the industry, the Debtors provide certain of their Wholesale Customers with 

allowances for markdowns, returns, damages, discounts, and cooperative marketing programs 

(i.e., the Chargebacks).  These programs are dictated in part or in whole by the Wholesale 

Customer’s shipping and billing guidelines, and the Debtors’ employees generally have the 

ability to verify the legitimacy of each Chargeback.  In the event a customer is entitled to a 

Chargeback, it is netted against the Debtors’ accounts receivable.  In the ordinary course of 

business, significant amounts are subject to Chargebacks at any given time.  Because the 

products purchased by the Wholesale Customers are sold to end-users at varying times, the 

Debtors have large outstanding accounts receivable from Wholesale Customers and large 

accounts payable to the Wholesale Customers in the ordinary course of their business.   

66. To effectuate a smooth transition into chapter 11, the Debtors must 

maintain customer loyalty and goodwill by continuing to honor their obligations under the 

Customer Programs, including the Chargebacks.  The Debtors compete in a highly competitive 

business and must regularly provide both existing and potential customers with programs similar 
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to (or better than) those offered by their competitors.  The Debtors have implemented each of the 

Customer Programs in the ordinary course of their business as a means to maintain positive, 

productive, and profitable relationships with their customers that ultimately promote customer 

satisfaction, encourage new purchases, and ensure that the Debtors remain competitive. 

67. The Debtors seek authority to continue the Customer Programs in the 

ordinary course of their business and to pay claims arising out of the Customer Programs, 

regardless of when they arose, to avoid any harm or disruption to their business.  I believe that 

the continuation of the Customer Programs is necessary to preserve the Debtors’ critical 

customer relationships and is in the best interests of the Debtors and their estates.   

(b) Motion for Authority to Pay Certain Prepetition Sales, Use and Other 
Taxes and Regulatory Fees 

68. The Debtors are subject to a wide variety of taxes, including federal, state, 

local and other governmental taxes, and regulatory, license and other fees in the jurisdictions in 

which they operate.  Some of these taxes constitute sales and use taxes, which are collected or 

withheld by the Debtors and held in trust for the benefit of those third parties to whom payment 

is owed or on behalf of whom such payment is being made.  Additionally, the Debtors have other 

tax obligations including, without limitation, franchise taxes, value added taxes, commercial rent 

taxes and certain business, licensing, permitting and regulatory fees.   

69. The Debtors seek entry of an order authorizing them to pay prepetition 

taxes.  I believe that the authority to pay the taxing and regulatory authorities in accordance with 

the Debtors’ prepetition business practices is in the best interests of the Debtors and their estates 

and will enable the Debtors to continue to operate their business in chapter 11 without disruption.  

(c) Motion for Authorization to Pay Prepetition Common Carrier, Warehouse, 
Freight Forwarders and Related Obligations 
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70. In the ordinary course of their business, the Debtors regularly transact with 

common carriers, warehouse providers, and freight forwarders that are essential to the Debtors’ 

supply chain operations.  Since the Debtors do not manufacture their own products, they are 

highly dependent on third-party logistics providers.  As a result, the Service Providers regularly 

possess certain of the Debtors’ products in the ordinary course of the Debtors’ operations.  The 

Service Providers typically hold approximately $35.7million worth of the Debtors’ products.   

71. It is essential for the Debtors’ continuing business viability and the 

success of their restructuring efforts that they maintain the reliable and efficient flow of products 

through their distribution system.  Even a short disruption in the services provided by the Service 

Providers could undermine the Debtors’ ability to fulfill their customers’ supply needs and 

adversely impact relationships with their customers.  As a result, the Debtors’ ability to 

effectuate a successful restructuring may be jeopardized.  In addition, if the Service Providers are 

not paid, they may assert possessory liens on the Debtors’ property and refuse to deliver or 

release such products before their claims have been satisfied.  The relief requested is necessary 

to (a) ensure that the essential services provided by the Service Providers are available to the 

Debtors without interruption, and (b) preserve to the fullest extent possible the Debtors’ 

relationships with their customers and, in turn, the value of the Debtors’ business for the benefit 

of all stakeholders. 

(d) Motion for Authorization to Pay Critical Vendors 

72. Similarly, the Debtors must rely on certain vendors and suppliers, located 

both inside and outside the United States (which includes certain Foreign Vendors (as defined 
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below), the “Critical Vendors”), that provide the Debtors with certain specialized materials and 

services that are critical to the Debtors’ operations.   

73. The Debtors also have identified claims of certain vendors (the “503(b)(9) 

Vendors” and together with the Critical Vendors, the “Trade Claimants”) entitled to priority 

treatment pursuant to section 503(b)(9) of the Bankruptcy Code for the value of goods received 

by the Debtors within the twenty (20) days prior to the Petition Date.  The Debtors believe that 

making such payments to the 503(b)(9) Vendors in the ordinary course rather than delaying them 

is in the best interests of the Debtors’ estates because: (a) favorable trade terms will help prevent 

the contraction of the Debtors’ liquidity; and (b) this Court’s time and resources will not be 

burdened with motions from individual 503(b)(9) Vendors requesting payment on account of 

their 503(b)(9) Claims or, perhaps, seeking reclamation of goods received by the Debtors in the 

twenty days prior to the Petition Date.  Absent the cooperation of these Trade Claimants, the 

Debtors would be unable to continue their operations without materially inflated costs and 

substantial interruptions.   

74. Further, given the global nature of their enterprise, the Debtors, in the 

ordinary course of business, regularly transact with vendors outside of the United States that are 

critical to the Debtors’ supply chain (the “Foreign Vendors”).  Because the Foreign Vendors 

may not be well versed with a U.S. chapter 11 bankruptcy case and may have limited (or perhaps 

no) contacts with the United States, these vendors may not respect the automatic stay imposed 

under the Bankruptcy Code.   

75. In connection with determining which vendors are actually essential to the 

Debtors’ business operations, the Debtors, in consultation with their professional advisors, 

meticulously evaluated the following criteria: (a) whether the vendor in question is a sole source 
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provider; (b) whether the Debtors receive advantageous pricing or other terms from a vendor 

such that replacing the vendor postpetition would result in significantly higher costs to the 

Debtors; (c) whether quality requirements or other specifications prevent the Debtors from 

obtaining a vendor’s products or services from alternative sources within a reasonable time 

frame; (d) whether, if a vendor is not a sole source provider, the Debtors have sufficient in-house 

materials to continue operations while a replacement vendor is found and put in place; (e) 

whether a vendor is otherwise contractually obligated to continue to provide goods or services to 

the Debtors; (f) whether a vendor must be approved in advance by the Debtors’ customers; (g) 

whether a vendor meeting the aforementioned standards is likely to refuse to ship products or 

provide services to the Debtors postpetition if its prepetition balances are not paid; and (h) 

whether the Debtors’ contracts could be terminated due to delays in delivery to their customers.   

76. Without authority to pay the Trade Claimants, the Debtors could be forced 

to suspend operations immediately, which would be highly destructive to the Debtors’ efforts to 

maximize the value of their assets, and monetize as much as possible of their inventory and 

work-in-process.  Accordingly, the Debtors seek authorization to pay the Trade Claimants in the 

ordinary course of business. 

77. I believe that without the relief requested in the motion, the Debtors would 

face substantial disruption to their businesses, resulting in lost customers and strained 

relationships with vendors at a time when their services are most needed. 

(e) Motion to Provide for Adequate Assurance to Utility Companies 

78. In connection with the operation of their business and management of 

their properties, the Debtors obtain telephone, internet, and other similar utility services 

(collectively, the “Utility Services”) from utility companies (collectively, the “Utility 

Companies”).  The Debtors intend to file a motion for an order of this Court prohibiting the 
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Utility Companies from altering or discontinuing services and deeming the Utility Companies 

adequately assured of future performance by virtue of the Debtors’ proposed adequate assurance.    

79. To provide adequate assurance of payment for future services to the 

Utility Companies, the Debtors propose to maintain a deposit equal to two (2) weeks of Utility 

Services, calculated as a historical average over the past 12 months, in a newly created and 

segregated interest-bearing account maintained by the Debtors, upon the request of any Utility 

Company for such a deposit (the “Adequate Assurance Deposit”).  

80. I believe that the Adequate Assurance Deposit constitutes sufficient 

adequate assurance to the Utility Companies.  However, in light of the adverse consequences to 

the Debtors of any interruption in services by the Utility Companies and the recognition that 

Utility Companies have the right to evaluate the proposed adequate assurance on a case-by-case 

basis, if any Utility Company believes additional assurance is needed, the Debtors have proposed 

procedures for the Utility Companies to request such additional adequate assurance.  I believe 

these procedures, as outlined in the motion, are not only fair and reasonable, but also necessary 

for the Debtors to be able to continue to operate properly.  Furthermore, the Debtors fully intend 

to timely comply with their postpetition obligations to Utility Companies. 

81. I believe that without the relief requested in the motion, the Debtors could 

be forced to address multiple requests by Utility Companies in an unorganized manner at a 

critical period in their restructuring efforts, and during a time when their efforts could be more 

productively focused for the benefit of all of their stakeholders. 

D. Motion Approving Bidding Procedures and Sale of Substantially All of the 
Debtors’ Assets 

82. Pursuant to the terms of the Stalking Horse APA and in contemplation of a 

potential auction, concurrently herewith the Debtors filed a motion seeking, among other things: 
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(i)(a) approval of the bid and auction procedures (the “Bid Procedures”), (ii) approval of the bid 

protections in connection with the Stalking Horse APA, (iii) scheduling an auction (if necessary) 

and sale hearing (the “Sale Hearing”), and (iv) establishing procedures for noticing and 

determining cure amounts for contracts and leases to be assumed and assigned in connection 

with the sale; and (ii) at the Sale Hearing, subject to the results of an auction, the entry of an 

order (a) approving and authorizing a sale to the winning bidder, and (b) authorizing the 

assumption and assignment of certain contracts and leases. 

83. Given, among other things, the Debtors’ extensive prepetition marketing 

efforts, the Bid Procedures contemplate the following timeline: 

Sale Timeline 

Bid Deadline January 25, 2019 at 5:00 p.m. (prevailing ET) 

Deadline to Notify Qualified Bidders   January 28, 2019 at 12:00 p.m. (prevailing ET) 

Auction (if required)  January 29, 2019 at [_] (prevailing ET) 

Notice of Successful Bidders January 30, 2019 at 12:00 p.m. (prevailing ET) 

Sale Hearing  January 31, 2019 at [_] (prevailing ET) 

 

84. The Bid Procedures are designed to maximize the value received for the 

purchased assets contemplated in the Stalking Horse APA while facilitating a transparent and 

fair sale process where any and all interested bidders may participate.  The Debtors believe that 

the proposed timeline is sufficient to complete a fair and open sale process that will maximize 

the value received for the Debtors’ assets in light of the Debtors’ robust prepetition marketing 
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efforts.  Indeed, the most likely competing bidders are among those who previously submitted a 

bid and therefore, likely do not require extensive time to submit competing bids.  Should new 

bidders emerge, the proposed timeline will provide them with sufficient time to perform due 

diligence given that the process is well understood at this juncture and bidders can utilize the 

Stalking Horse APA and its schedules as a template upon which to base their bids.  Accordingly, 

the Debtors believe that the sale’s proposed timeline is sufficient, while respecting the necessity 

to consummate a sale as quickly as possible to maximize the value of the purchased assets. 

85. Upon entry of the Court’s order approving the Bid Procedures, and in 

compliance with the Stalking Horse APA, the Debtors will continue to market and solicit offers 

for the purchased assets to a wide range of potential purchasers and will work diligently with all 

parties that have expressed an interest in the assets to date.  In this way, the Debtors intend to 

maximize not only the number of participants in the sale process, but also the value of the assets.  

86. As set forth herein, the Debtors have determined that value will be 

maximized by commencing these chapter 11 cases and continuing an orderly sale process.  

While the prepetition solicitation process has been extensive, the commencement of these 

chapter 11 cases and the implementation of a court-supervised sale process will allow other 

bidders to make competing bids and maximize the value of the Debtors’ estates for the benefit of 

their creditors and other parties in interest.  

E. Applications and Motions Related to the Retention of Professionals 

(a) Application to Employ and Retain Omni Management Group LLC as 
Claims and Noticing Agent  

87. Concurrently herewith, the Debtors filed an application to retain Omni 

Management Group LLC (“Omni”) as this Court’s noticing and claims agent for the Debtors’ 
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chapter 11 cases.  I believe that the retention of Omni is critical because of the large number of 

creditors identified in these cases. 

88. I understand that Omni is a data processing firm with extensive experience 

in noticing, claims processing and other administrative tasks in chapter 11 cases.  I also 

understand that retention of a claims and noticing agent is required under the Local Rules due to 

the anticipated number of creditors in these chapter 11 cases.  The Debtors solicited bids from 

three (3) claims and noticing agents prior to the Petition Date.   

89. Given the need for the services described above and Omni’s expertise in 

providing such services, I believe that retaining Omni will expedite service of notices and 

streamline the claims administration, and permit the debtors to focus on their restructuring 

efforts.  The Debtors intend to file a separate application to retain Omni as an administrative 

agent to provide, among other things, certain solicitation and balloting services.  

(b) Other Retention Applications 

90. The Debtors intend to file certain applications, upon the scheduling of a 

further hearing by the Court, to retain professionals who will assist the Debtors in the 

administration of these chapter 11 cases.  The Debtors will seek to retain Willkie Farr & 

Gallagher LLP as bankruptcy counsel with regard to the filing and prosecution of these chapter 

11 cases and Emerald Capital Management as their financial advisor.  The Debtors also intend to 

file a motion regarding interim compensation, seeking authorization and establishing procedures 

for compensating and reimbursing professionals on a monthly basis, on terms comparable to the 

procedures established in other chapter 11 cases in this district. 

III. INFORMATION REQUIRED BY LOCAL RULE 1007-2  

91. It is my understanding that Local Rule 1007-2 requires certain information 

related to the Debtors, which is set forth below. 
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92. Exhibit A hereto provides the following information with respect to each 

of the holders of the Debtors’ thirty (30) largest unsecured claims on a consolidated basis 

(excluding insiders):  (a) each creditor’s name, address (including the number, street, apartment 

or suite number, and zip code, if not included in the post office address), telephone number and 

email address (if available); (b) the name(s) of a person(s) familiar with the applicable Debtors’ 

accounts; (c) the amount of such creditor’s claim; and (d) an indication of whether the claim is 

contingent, unliquidated, disputed, or partially secured. 

93. Exhibit B hereto provides the following information with respect to the 

holders of the five (5) largest secured claims against the Debtors on a consolidated basis:  (a) the 

creditor’s name, address (including the number, street, apartment or suite number, and zip code, 

if not included in the post office address); (b) the amount of the claim; (c) a brief description of 

such creditor’s claim; (d) if known, an estimate of the value of the collateral securing the claim; 

and (e) whether the claim or lien is contingent, unliquidated or disputed. 

94. Exhibit C hereto provides a summary of the Debtors’ assets and liabilities. 

95. Exhibit D hereto provides that there are no shares of stock, debentures, or 

other securities that are publicly held. 

96. Exhibit E hereto provides that certain property of the Debtors is currently 

in the possession or custody of a secured creditor. 

97. Exhibit F hereto sets forth a list of the leased premises from which the 

Debtors operate their business.  The Debtors do not own any such premises. 

98. Exhibit G hereto sets forth the location of the Debtors’ substantial assets 

and the location of their books and records. 
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99. Exhibit H hereto provides information on actions or proceedings, pending 

or threatened, in various jurisdictions.  To the best of the Debtors’ knowledge, judgment against 

any of the Debtors or a seizure of any Debtor’s property is not imminent. 

100. Exhibit I hereto provides a list of the names of the individuals who 

comprise the Debtors’ existing senior management, their tenure with the Debtors, and a brief 

summary of their relevant responsibilities and experience. 

101. Exhibit J hereto sets forth the estimated amount to be paid to: 

(a) employees; (b) officers, stockholders and directors; and (c) financial and business consultants 

retained by the Debtors, in each instance for the thirty (30) day period following the Petition 

Date. 

102. Exhibit K hereto sets forth a list of the Debtors’ estimated cash receipts 

and disbursements, net gain or loss, and obligations and receivables expected to accrue that 

remain unpaid, other than professional fees, for the thirty (30) day period following the Petition 

Date.   

103. Exhibit L hereto states that, to the best of the Debtors’ knowledge, no 

official committee or ad hoc group of creditors was organized prior to the Petition Date.    
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CONCLUSION 

In furtherance of their restructuring efforts, the Debtors respectfully request that 
orders granting the relief requested in the First Day Motions be entered.        

Dated:  December 19, 2018 
New York, New York   

Glansaol Holdings Inc., et al., 
Debtors and Debtors in Possession 

 

  /s/ Nancy Bernardini    
Nancy Bernardini 
Chief Executive Officer and/or  
Authorized Representative of  
Debtors and Debtors in Possession 
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Schedule 2 

Stalking Horse APA
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EXECUTION VERSION 

 

ASSET PURCHASE AGREEMENT 

BY AND AMONG 

GLANSAOL HOLDINGS INC.,   

GLANSAOL MANAGEMENT LLC, 

JULEP BEAUTY, INC., 

LAURA GELLER HOLDINGS, LLC, 

LAURA GELLER BEAUTY, LLC, 

LAURA GELLER BRANDS, LLC, 

CLARK’S BOTANICALS, INC.,  

AS SELLERS 

– and – 

AS BEAUTY LLC, 

AS PURCHASER,  

– and – 

solely for purposes of Section 9.16, 

ALAN SHAMAH, JOSEPH SHAMAH and VICTOR AZRAK  

Dated as of December 19, 2018 
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ASSET PURCHASE AGREEMENT 

This ASSET PURCHASE AGREEMENT (the “Agreement”), dated as of December 19, 
2018, is by and among Glansaol Holdings Inc., a Delaware corporation, Glansaol Management 
LLC, a Delaware limited liability company, Julep Beauty, Inc., a Washington corporation, Laura 
Geller Holdings, LLC, a Delaware limited liability company, Laura Geller Beauty, LLC, a 
Delaware limited liability company, Laura Geller Brands, LLC and Clark’s Botanicals, Inc., a New 
York corporation (collectively, the “Sellers”), and AS Beauty LLC, a Delaware limited liability 
company (“Purchaser”) and, solely for the purposes of Section 9.16, Alan Shamah, Joseph Shamah 
and Victor Azrak (each an “Indirect Owner” and together the “Indirect Owners”).   The Purchaser 
and Indirect Owners, together with the Sellers, the “Parties”. 

RECITALS: 

A. On or about December 19, 2018, (the “Petition Date”), the Sellers anticipate 
commencing cases under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) 
by filing voluntary petitions for relief (the “Seller Chapter 11 Cases”) with the United States 
Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”). 

B. Prior to the entry of the Sale Order, a debtor-in-possession credit agreement in form 
and substance reasonably satisfactory to Purchaser, pursuant to which certain lenders (the “DIP 
Lender”) will provide a secured super-priority debtor in possession revolving loan facility (the 
“DIP Facility”) to Sellers in an aggregate principal amount of at least $15,000,000 shall have been 
entered into, and which shall be effective subject to Bankruptcy Court approval. 

C. The Sellers desire to sell assets upon the terms and subject to the conditions 
contained in this Agreement, including obtaining an order of the Bankruptcy Court pursuant to 
Sections 105, 363 and 365 of the Bankruptcy Code authorizing the Transaction (as defined below). 

D. The Sellers have agreed to file the sale motion seeking approval of the Sale Order 
with the Bankruptcy Court on the Petition Date to implement the transactions contemplated hereby 
upon the terms and subject to the conditions set forth herein.  

E. NOW, THEREFORE, in consideration of the foregoing and the representations, 
warranties, covenants and agreements contained in this Agreement and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereto 
agree as follows:  

ARTICLE I. 
DEFINITIONS 

Section 1.1. Recitals.  The recitals set forth above are incorporated by reference and are 
expressly made part of this Agreement. 

Section 1.2. Definitions.  The following definitions shall apply to and constitute part of 
this Agreement, the Disclosure Letter, the Purchaser Schedule and all Exhibits attached hereto: 
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“Accounts Receivable” means any and all accounts receivable, notes receivable, checks, 
similar instruments and other amounts receivable owed to the Sellers for goods delivered or 
services rendered in the operation of the business of the Sellers, or any of them, together with all 
security or other collateral therefor and any interest for unpaid financing charges accrued thereon, 
in each case with respect to an Assumed Contract, excluding any intercompany receivable from 
any Seller. 

“Acquired Inventory” shall have the meaning set forth in Section 4.1(r). 

“Acquired Inventory and A/R” shall have the meaning set forth in Section 2.4(a).  

 “Action” means any claim, as defined in the Bankruptcy Code, action, complaint, suit, 
litigation, arbitration, appeal, petition, inquiry, hearing, order, decree, legal proceeding, 
investigation or other legal dispute, whether civil, criminal, administrative or otherwise, at law or 
in equity, by or before any Governmental Authority. 

“Affiliate” shall mean, with respect to any Person, any other Person that directly, or 
indirectly through one or more intermediaries, controls, is controlled by or is under common 
control with, such Person.  For purposes of this definition, “control” (including, with correlative 
meaning, the terms “controlling” and “controlled”) means the possession, directly or indirectly, of 
the power to direct or cause the direction of the management and policies of such Person, whether 
through ownership of voting securities, by contract or otherwise.  For purposes of this definition, 
“Affiliate” shall not include any portfolio company of any direct or indirect equityholder of the 
Sellers. 

“Agreement” shall have the meaning set forth in the preamble. 

“Allocation Schedule” shall have the meaning set forth in Section 7.4(b). 

“Alternative Transaction” shall mean a transaction or series of related transactions 
(which could include a Chapter 11 plan) pursuant to which Sellers accept a bid to acquire all or 
substantially all of the Purchased Assets or all or substantially all of the equity interests of Sellers 
or any of their successors from a Person other than Purchaser or any Affiliate of Purchaser (or a 
group or joint venture that includes Purchaser or any Affiliate of Purchaser), in accordance with 
the Sale Procedures Order or otherwise, but does not mean the sale of goods or services of the 
Sellers’ business conducted in the ordinary course, consistent with past practice. 

“Assignment and Assumption Agreement” shall mean an agreement providing for the 
assignment by the Sellers of the Sellers’ right, title and interest in and to the Purchased Assets, 
including the Assumed Contracts and Assumed Leases, and the assumption by the Purchaser of 
the Assumed Liabilities, substantially in the form attached as Exhibit A hereto.   

“Assignment of Intellectual Property” shall mean an assignment of Purchased 
Intellectual Property to the Purchaser free and clear of all Encumbrances (other than Permitted 
Encumbrances), substantially in the form attached hereto as Exhibit B. 

“Assumed Contracts” shall mean, collectively, the Contracts of any Seller set forth in 
Schedule 1.2(a) of the Purchaser Schedule, which Contracts shall be assumed by the Sellers and 
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assigned to Purchaser pursuant to Section 365 of the Bankruptcy Code, the Sale Order or other 
order of the Bankruptcy Court and the Assignment and Assumption Agreement. 

“Assumed Leases” shall mean, collectively, the Leases set forth in Schedule 1.2(b) of the 
Purchaser Schedule, which Leases shall be assumed by the Sellers and assigned to Purchaser 
pursuant to Section 365 of the Bankruptcy Code, the Sale Order or other order of the Bankruptcy 
Court and the Assignment and Assumption Agreement.   

“Assumed Liabilities” shall have the meaning set forth in Section 2.5. 

“Assumed PTO Liabilities” shall have the meaning set forth in Section 5.9(d). 

“Auction” shall have the meaning set forth in Section 3.1. 

“Bankruptcy Code” shall have the meaning set forth in the recitals. 

“Bankruptcy Court” shall have the meaning set forth in the recitals. 

“Benefit Plans” shall mean each “employee benefit plan” within the meaning of Section 
3(3) of ERISA, and each stock purchase, stock option, restricted stock, severance, retention, 
change-of-control, bonus, incentive, or deferred compensation plan or agreement sponsored, 
maintained, contributed to or required to be contributed to by any of the Sellers or any of their 
respective Affiliates, or with respect to which any one or more of the Sellers or any of their 
respective Affiliates has, or may have, any current or potential Liability. 

“Bid Protections” shall mean the Expense Reimbursement and the Breakup Fee. 

 “Bill of Sale” shall mean the bill of sale to transfer the Purchased Assets to the Purchaser 
free and clear of all Encumbrances (other than Permitted Encumbrances), in the form attached 
hereto as Exhibit C. 

“Books and Records” shall mean all documents used by the Sellers in connection with, or 
relating to, the Purchased Assets, the Assumed Liabilities, or the operations of the Sellers, 
including all files, data, reports, plans, mailing lists, supplier lists, customer lists, price lists, 
marketing information and procedures, advertising and promotional materials, equipment records, 
warranty information, records of operations, standard forms of documents, manuals of operations 
or business procedures and other similar procedures (including all discs, tapes and other media-
storage data containing such information), which, for the avoidance of doubt, should exclude the 
Retained Books and Records. 

“Breakup Fee” shall mean a cash amount equal to $486,540. 

“Business Day” shall mean any day other than a Saturday, Sunday or other day on which 
commercial banks in New York City, New York are authorized or obligated to close under 
applicable Laws. 
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“Chargebacks” shall mean any deductions, discounts and allowances to customers in 
accordance with such customers’ shipping and billing guidelines and the underlying agreements 
with the customers.  

“Closing” shall have the meaning set forth in Section 7.1. 

“Closing Date” shall have the meaning set forth in Section 7.1. 

“Closing Documents” shall mean any agreements, instruments and other documents to be 
delivered at the Closing pursuant to Section 7.2 or Section 7.3. 

“Closing Statement” shall have the meaning set forth in Section 2.4(a)Section 2.4(a) 

“COBRA” shall mean Part 6 of Subtitle B of Title I of ERISA, Section 4980B of the Code 
and any similar state or local law. 

“Confidentiality Agreement” shall mean the Confidentiality Agreement between Supply 
Beauty and Glansaol Management LLC dated September 18, 2018, pursuant to which Purchaser 
is deemed to be a Representative (as defined in the Confidentiality Agreement) of Supply Beauty 
and is bound by the terms of the Confidentiality Agreement as if it was an original party thereto.  

“Consent” shall mean any consent, approval, concession, grant, waiver, grant, exemption, 
license, entitlement, suitability determination, franchise, development right, certificate, variance, 
registration, permit, order or other authorization of or notice of any Person. 

“Contracts” shall mean any contract, agreement, understanding, arrangement, license or 
lease (other than the Leases) entered into by any Seller (whether oral or written) or affecting or 
related to any of the Purchased Assets or the Assumed Liabilities or by which any Seller is bound 
or by which any property of any Seller is subject to an Encumbrance, in each case other than 
purchase orders or invoices. 

“Cure Costs” shall have the meaning set forth in Section 2.7(a)(i). 

“Cure Schedule” shall have the meaning set forth in Section 3.2(c).  

“Delivery Date” shall have the meaning set forth in Section 2.4(a). 

“Designation Deadline” shall have the meaning set forth in Section 2.8. 

“DIP Facility” shall have the meaning set forth in the Recitals.  

“Disclosure Letter” shall have the meaning set forth in Section 4.1. 

“Employee” shall have the meaning set forth in Section 5.9(a).  

“Encumbrances” shall mean all mortgages, pledges, charges, liens, debentures, trust 
deeds, claims, assignments by way of security or otherwise, security interests, conditional sales 
contracts or other title retention agreements, rights of first refusal or similar interests or instruments 
charging, or creating a security interest in the Purchased Assets or any part thereof or interest 
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therein, and any agreements, leases, licenses, occupancy agreements, options, easements, rights of 
way, restrictions, executions or other encumbrances (including notices or other registrations in 
respect of any of the foregoing) affecting title to the Purchased Assets or any part thereof or interest 
therein. 

“Environmental Laws” shall mean all applicable Laws relating to pollution or protection 
of human health or the environment (including ambient air, water, surface water, groundwater, 
land surface, soil or subsurface strata, or natural resources), including applicable Laws relating to 
(i) Releases or threatened Releases of, or exposure to, Hazardous Materials, and (ii) the 
manufacture, processing, distribution, use, treatment, generation, storage, containment, transport 
or handling of Hazardous Materials. 

“Environmental Permits” shall mean all material Permits issued pursuant to 
Environmental Laws. 

“Equipment” shall mean all machinery, equipment, property, furniture, fixtures, 
furnishings, vehicles, spare parts, leasehold improvements, artwork, desks, chairs, tables, 
computer and computer-related hardware, software and firmware, files, documents, network and 
internet- and information technology systems-related equipment, copiers, telephone lines and 
numbers, facsimile machines and other telecommunication equipment, cubicles and miscellaneous 
office furnishings and supplies, maintenance equipment, tools, signs and signage, and other 
tangible and intangible property. 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended.  

“Escrow Accounts” shall mean any escrow, holdback or similar account or arrangement 
in which any Seller has any right or interest including, without limitation, the escrow account 
established in connection with the acquisition of Julep Beauty, Inc.  

“Excluded Agreements” shall mean, collectively, the Excluded Leases and the Contracts 
(other than the Assumed Contracts). 

“Excluded Assets” shall have the meaning set forth in Section 2.2(a). 

“Excluded Leases” shall mean Leases other than the Assumed Leases, including all 
options to renew, purchase, expand or lease (including rights of first refusal, first negotiation and 
first offer), all credit for the prepaid rent associated therewith, and all security deposits and other 
deposits made in connection with such Leases. 

“Excluded Liabilities” shall have the meaning set forth in Section 2.6(a). 

“Expense Reimbursement” shall mean a cash amount equal to the lesser of (a) up to 
$300,000 and (b) documented out-of-pocket professional costs, fees and expenses of Purchaser 
and its Affiliates incurred on or after December 3, 2018 (including reasonable and documented, 
out-of-pocket expenses of legal, financial advisory, accounting and other similar costs, fees and 
expenses and all filing fees under applicable Laws) incurred in connection with the Transactions 
(including those incurred in connection with the diligence, negotiation, documentation, bidding 
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and Auction) as reflected in reasonably detailed invoices delivered to Sellers in the event the 
Expense Reimbursement is payable in accordance with Section 8.2. 

“Final Measurement Date” shall have the meaning set forth in Section 2.4(a).  

“final, non-appealable” (including, with correlative meaning, the term “final and non-
appealable”) shall mean, with respect to any Order or other action of a Governmental Authority, 
an Order or other action (a) as to which no appeal, notice of appeal, motion to amend or make 
additional findings of fact, motion to alter or amend judgment, motion for rehearing or motion for 
new trial has been timely filed or, if any of the foregoing has been timely filed, it has been disposed 
of in a manner that upholds and affirms the subject order in all material respects without the 
possibility for further appeal or rehearing thereon; and (b) as to which the time for instituting or 
filing an appeal, motion for rehearing or motion for new trial shall have expired. 

“GAAP” shall mean generally accepted accounting principles of the United States of 
America consistently applied. 

“Governmental Authority” shall mean any domestic, foreign, federal, state, provincial or 
local authority, legislative body, court, government, regulatory agency, self-regulatory 
organization (including any securities exchange), commission, board, arbitral or other tribunal, or 
any political or other subdivision, department or branch of any of the foregoing. 

“Guaranteed Obligations” shall have the meaning set forth in Section 9.16(a).  

“Hazardous Materials” means any chemical, pollutant, contaminant, or material, waste 
or substance, whether hazardous, toxic, deleterious, radioactive, noxious, harmful, or otherwise, 
petroleum and petroleum products, by-products, derivatives or wastes, asbestos or asbestos-
containing materials or products, polychlorinated biphenyls (PCBs) or materials containing same, 
lead or lead-based paints or materials, or other substances that may have an adverse effect on 
human health or the environment. 

“Hearing” shall mean the hearing to be held by the Bankruptcy Court to consider the Sale 
Order and the approval of the Transaction. 

“Hired Employee” shall have the meaning set forth in Section 5.9(a). 

“HSR Act” shall have the meaning set forth in Section 4.1(c).  

“Indirect Owner” shall have the meaning set forth in the preamble. 

“Intellectual Property Rights” shall mean all of the following owned or used by any 
Sellers, in each case, to the extent material: (i) patents and patent applications, including 
continuations, divisional, continuations-in-part, renewals and reissues, (ii) trademarks (registered 
and unregistered), service marks, trade dress, logos, domain names and registrations and 
applications for registration thereof together with all of the goodwill associated therewith, (iii) 
copyrights (registered or unregistered) and registrations and applications for registration thereof, 
and copyrightable subject matter, including copyrights in software, and (iv) trade secrets. 
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“Interim Inventory and A/R” shall have the meaning set forth in Section 5.4(e).  

“IRC” or “Code” shall mean the Internal Revenue Code of 1986, as amended. 

“Knowledge” shall mean, with respect to the Sellers, as of any date, the actual knowledge 
of Nancy Bernardini and Nataliya Strugatskaya as of such date, after reasonable inquiry. 

“Laws” shall mean all statutes, laws (including common law), regulations, rules, 
ordinances, codes and other requirements of any Governmental Authority, including any Orders. 

“Leased Real Property” shall have the meaning set forth in Section 4.1(e).   

“Leases” shall mean any agreements to lease, leases, renewals of leases, subtenancy 
agreements and other rights (including licenses) granted by or on behalf of, or to, any Seller or any 
of their respective predecessors in title, or any of the foregoing under which any Seller has any 
rights or obligations, together with all security, guarantees and indemnities relating thereto. 

“Liability” shall mean any liability, indebtedness, obligation, deficiency, interest, Tax, 
penalty, fine, claim, demand, judgment, cause of action or other losses (including loss of benefit 
or relief), cost or expense of any kind or nature whatsoever, whether direct or indirect, known or 
unknown, asserted or unasserted, absolute, fixed, or contingent, accrued or unaccrued, liquidated 
or unliquidated, recorded or unrecorded, due or to become due or otherwise, and regardless of 
when asserted. 

“Material Adverse Effect” shall mean any change, effect, event, occurrence, state of facts 
or development that, individually or in the aggregate: (i) has been or would be reasonably likely 
to be material and adverse to the assets, liabilities, properties, business, financial condition or 
capitalization of the Purchased Assets, the Assumed Liabilities; provided, however, that none of 
the following shall be taken into account in determining whether there has been or would be, a 
Material Adverse Effect under this subclause (i): (A) changes in general economic or financial 
market conditions, (B) changes affecting the industry in which the Sellers operate (including, 
without limitation, changes in prices, costs of materials, labor or shipping, general market prices 
or regulatory changes in any such industry), (C) the outbreak or escalation of hostilities, the 
declaration of war, the occurrence of any calamity or natural disaster, or acts of terrorism, (D) 
changes in any Law or GAAP or interpretation thereof after the date hereof, (E) any failure by any 
Seller to meet any projections or estimates (including internal projections or estimates) of 
revenues, earnings or performance for any period, (F) any event as to which Purchaser has 
provided consent hereunder and/or had knowledge of prior to the date hereof, (G) any 
announcement of this Agreement and the Transaction, or (H) compliance by the Sellers with the 
terms of this Agreement, and each other agreement or document to be executed, filed or delivered 
in connection herewith and therewith including, without limitation, the filing of the Seller Chapter 
11 Cases; or (ii) has prevented, materially delayed or materially impaired, or would be reasonably 
likely to prevent, materially delay or materially impair, the ability of the Sellers to consummate 
the Transaction or to perform Sellers’ obligations hereunder, other than, with respect to clauses 
(A), (B), (C) and (D), to the extent (and only to that extent) any change, effect, event, occurrence, 
state of facts or development has a materially disproportionate impact on the business of the Sellers 
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as compared to other Persons or businesses that operate in the industry or markets that the Sellers 
operate. 

“Material Agreements” shall have the meaning set forth in Section 4.1(h)(xiii).  

“Material Customers” shall have the meaning set forth in Section 4.1(q)(i).   

“Material Suppliers” shall have the meaning set forth in Section 4.1(q)(ii). 

“Measurement Date” shall mean the applicable date set forth on Schedule 6.1(h) with 
respect to an applicable Target Inventory and A/R.  

 “Notice” shall mean any notice, request, consent, acceptance, waiver or other 
communication required or permitted to be given pursuant to this Agreement. 

“Order” shall mean any order, writ, judgment, injunction, decree, stipulation, 
determination, decision, verdict, ruling, subpoena, or award entered by or with any Governmental 
Authority (whether temporary, preliminary or permanent). 

“Outside Date” shall mean February 28, 2019.  

“Party” or “Parties” shall have the meaning set forth in the preamble. 

“Permits” shall mean any and all Consents of Governmental Authorities relating to the 
Purchased Assets, the Assumed Liabilities, or the business of the Sellers. 

“Permitted Encumbrances” shall mean (i) statutory liens for current Property Taxes and 
assessments not yet due and payable, including, without limitation, liens for ad valorem Taxes and 
statutory liens not yet due and payable arising other than by reason of any default by the Sellers, 
or that the Sellers are contesting in good faith in proper proceedings, (ii) easements, covenants, 
conditions, claims, restrictions or other similar matters of record on real property or leasehold 
estates that would not be reasonably likely to have a Material Adverse Effect on the use, title or 
possession of the property subject thereto, (iii) Encumbrances that constitute Assumed Liabilities 
(including Encumbrances arising under the Assumed Contracts and the Assumed Leases), (iv) 
carriers’, warehousemen’s, mechanics’, suppliers’, materialmen’s, repairmen’s liens or other like 
Encumbrances arising in the ordinary course of business consistent with past practices that are not 
material to the business of the Sellers or that are being contested in good faith with respect to 
amounts not yet overdue, (v) landlords’ liens or other like Encumbrances arising in the ordinary 
course of business consistent with past practices that are not material to the business of the Sellers 
or that are being contested in good faith with respect to amounts not yet overdue, (vi) deposits 
under worker’s compensation, unemployment insurance and social security laws to the extent 
required by law and to the extent not related to any Excluded Liability, (vii) local, county, state 
and federal laws, ordinances or governmental regulations now or hereafter in effect which would 
not be reasonably likely to have a Material Adverse Effect on the use, title or possession of the 
property subject thereto, and (viii) Encumbrances that will be released on or prior to the Closing 
whether pursuant to the Sale Order or otherwise. 
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“Person” shall mean an individual, partnership, limited liability company, corporation, 
trust, joint venture, association, joint stock company, unincorporated organization, Governmental 
Authority or other entity, and the successors and assigns thereof or the heirs, executors, 
administrators or other legal representatives of an individual. 

“Petition Date” shall have the meaning set forth in the Recitals. 

“Pre-Closing Tax Period” shall have the meaning set forth in Section 7.4(c).  

“Privileged Information” shall have the meaning set forth in Section 2.4(a).  

“Property Taxes” shall mean all prepaid real, personal and intangible property Taxes. 

“Purchase Price” shall be $16,218,000. 

“Purchase Price Deposit” shall have the meaning set forth in Section 2.9.  

“Purchased Assets” shall mean, collectively, the assets, properties and rights to be 
purchased by the Purchaser pursuant to this Agreement and set forth in Section 2.1, excluding, for 
the avoidance of doubt, the Excluded Assets.  

“Purchased Intellectual Property” shall have the meaning set forth in Section 2.1(h). 

“Purchaser” shall have the meaning set forth in the preamble. 

“Purchaser Broker Fee” shall have the meaning set forth in Section 4.2(d). 

“Purchaser Plans” shall have the meaning set forth in Section 5.9(c).  

“Purchaser Schedule” shall mean the schedule first delivered by Purchaser to Sellers on 
the date of this Agreement and updated after the date of this Agreement in accordance with Section 
2.9 hereof. 

“Release” means any actual or threatened release, spill, emission, discharge, leaking, 
pumping, injection, deposit, disposal, dispersal, leaching or migration into the environment 
(including, without limitation, ambient air, vapor, surface water, groundwater and surface or 
subsurface strata) or into or out of any property, including the movement of Hazardous Materials 
through or in the air, soil, surface water, groundwater or property. 

 “Representative” shall mean, with respect to a particular Person, any director, officer, 
manager, partner, member, employee, agent, consultant, advisor or other representative of such 
Person, including legal counsel, accountants, and financial advisors. 

“Retained Books and Records” shall mean (A) any documents (including books and 
records) that the Sellers are required (or reasonably believe to be required) by applicable Law to 
retain, (B) corporate seals, minute books, charter documents, corporate stock record books, 
original tax and financial records and such other books and records as pertain to the organization, 
existence, actions or share capitalization of any of the Sellers, (C) any books and records or 
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information related primarily to any of the Excluded Assets, or Excluded Liabilities, (D) any 
documents, books and records related to a potential sale of the Sellers or the Purchased Assets 
(including under the Bankruptcy Code) that are covered by attorney-client privilege or similar 
privilege, and (E) any documents, books and records prepared in contemplation of the potential 
sale of the Sellers or the Purchased Assets (including under the Bankruptcy Code) or relating to 
proposals to acquire the Sellers or the Purchased Assets (other than the Purchaser), including, 
without limitation, presentations to the board of directors of the Sellers. 

“Sale Order” shall mean a final, non-appealable order of the Bankruptcy Court, 
substantially in the form attached hereto as Exhibit D that is not stayed as of the relevant date, 
vacated or stayed pending appeal as of the relevant date, authorizing, in addition to the matters 
referred to in Section 3.3, the sale of the Purchased Assets to the Purchaser upon the terms and 
subject to the conditions contained in this Agreement and the consummation of the Transaction. 

“Sale Procedures Motion” shall have the meaning set forth in Section 3.2(a). 

“Sale Procedures Order” shall mean a final, non-appealable order of the Bankruptcy 
Court that has not been stayed, vacated or stayed pending appeal, substantially in the form set forth 
in Exhibit E. 

“Schedule Supplement” shall have the meaning set forth in Section 5.3. 

“Seller” shall mean each Seller. 

“Seller Broker Fee” shall have the meaning set forth in Section 4.1(i). 

“Seller Chapter 11 Cases” shall have the meaning set forth in the recitals. 

“Sellers” shall have the meaning set forth in the preamble. 

“Sellers’ Confidential Information” shall mean all information that is non-public, 
confidential and proprietary and relates to the Purchased Assets, the Assumed Liabilities, the 
business of the Sellers, or the Transaction that has been furnished by the Sellers or their 
Representatives to Purchaser or any of its Affiliates or Representatives in connection with the 
evaluation, negotiation or consummation of the Transaction, other than information that (x) was 
or becomes available to the public other than as a result of a breach by Purchaser or any of its 
Affiliates or Representatives of the Confidentiality Agreement or Section 5.4(b), (y) was or 
becomes available to Purchaser or any of its Affiliates or Representatives on a non-confidential 
basis from a source other than the Sellers or their Representatives, provided that such source is not 
known by Purchaser to be bound by a legal, fiduciary or contractual obligation of confidentiality 
to a Seller or (z) was within the possession of Purchaser or any of its Affiliates or Representatives 
prior to its being furnished by the Sellers or their Representatives to Purchaser or any of its 
Affiliates or Representatives. 

“Separated Employee” shall have the meaning set forth in Section 5.9(a).  

“Straddle Period” shall have the meaning set forth in Section 7.4(c). 
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“Target Inventory and A/R” shall mean, with respect to each Measurement Date, the 
amount set forth across from such Measurement Date as set forth on Schedule 6.1(h) of the 
Disclosure Letter. 

 “Tax” or “Taxes” shall mean any federal, state, local or foreign net income, gross income, 
gross receipts, windfall profit, severance, property, production, sales, use, license, excise, 
franchise, employment, unemployment, payroll, withholding, alternative or add on minimum, ad 
valorem, value added, transfer, stamp, or environmental tax, escheat payments or any other tax, 
custom, duty, impost, levy, governmental fee or other like assessment or charge (together with any 
and all interest, penalties, additions to tax and additional amounts imposed with respect thereto).  

“Tax Return” or “Tax Returns” shall mean all returns, declarations of estimated tax 
payments, reports, estimates, information returns and statements, including any related or 
supporting information with respect to any of the foregoing, filed or required to be filed with any 
taxing authority. 

“Termination Period” shall have the meaning set forth in Section 5.9(a).  

“Transaction” shall mean the transactions contemplated herein to be consummated at the 
Closing, including the purchase and sale of the Purchased Assets and the delegation and 
assumption of the Assumed Liabilities provided for in this Agreement. 

“Transfer Costs” shall have the meaning set forth in Section 7.4(a). 

“Transfer Taxes” shall mean any transfer, documentary, sales, use, stamp, registration and 
other such taxes, any conveyance fees, any recording charges and any other similar fees and 
charges (including penalties and interest in respect thereof). 

“WARN” shall mean the Worker Adjustment and Retraining Notification Act and all 
similar state and local plant closing or mass layoff laws. 

Section 1.3. Other Terms.  As used in this Agreement, any reference to any federal, 
state, local, or foreign law, including any applicable Law, will be deemed also to refer to all rules 
and regulations promulgated thereunder, unless the context requires otherwise.  The words 
“include,” “includes,” and “including” will be deemed to be followed by “without limitation.”  
Pronouns in masculine, feminine, or neuter genders will be construed to include any other gender, 
and words in the singular form will be construed to include the plural and vice versa, unless the 
context otherwise requires.  References to “this Agreement” shall include all Exhibits, Schedules 
and other agreements, instruments or other documents attached hereto.  The words “herein,” 
“hereof,” “hereby,” “hereunder,” and words of similar import refer to this Agreement as a whole 
and not to any particular subdivision unless expressly so limited.  References in this Agreement to 
Articles, sections, Schedules or Exhibits are to Articles or sections of, Schedules or Exhibits to, 
this Agreement, except to the extent otherwise specified herein.  References to the consent or 
approval of any Party shall mean the written consent or approval of such Party, which may be 
withheld, conditioned or delayed in such Party’s sole and absolute discretion, except to the extent 
otherwise specified herein.  All terms defined in this Agreement shall have the defined meanings 
when used in any certificate or other document made or delivered pursuant hereto unless otherwise 
defined therein.  Any agreement, instrument or statute defined or referred to herein shall mean 
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such agreement, instrument or statute as from time to time amended, modified or supplemented, 
including (in the case of agreements or instruments) by waiver or consent and (in the case of 
statutes) by succession of comparable successor statutes and references to all attachments thereto 
and instruments incorporated therein.  The headings of the sections, paragraphs and subsections of 
this Agreement are inserted for convenience only and are not part of this Agreement and do not in 
any way limit or modify the provisions of this Agreement and shall not affect the interpretation 
hereof.  Unless otherwise specified herein, payments that are required to be made under this 
Agreement shall be paid by wire transfer of immediately available funds to an account designated 
in advance by the Party entitled to receive such payment. Any documents or item will be deemed 
“delivered,” “provided,” or “made available” by a party to the other party within the meaning of 
this Agreement if such document or item is physically or electronically delivered to the relevant 
parties or their respective representatives, including in the case of the Purchaser, material posted 
in the electronic dataroom for Galaxy VDR 2018 at least one (1) day prior to the date of this 
Agreement.  

Section 1.4. Interpretation.  The Parties have participated jointly in the negotiation and 
drafting of this Agreement.  If an ambiguity or question of intent or interpretation arises, this 
Agreement will be construed as if drafted jointly by the Parties hereto and no presumption or 
burden of proof will arise favoring or disfavoring any Party hereto because of the authorship of 
any provision of this Agreement. 

Section 1.5. Time.  Except as expressly set out in this Agreement, the computation of 
any period of time referred to in this Agreement shall exclude the first day and include the last day 
of such period.  If the time limited for the performance or completion of any matter under this 
Agreement expires or falls on a day that is not a Business Day, the time so limited shall extend to 
the next following Business Day.  The time limited for performing or completing any matter under 
this Agreement may be extended or abridged by an agreement in writing by the Parties.  All 
references herein to time are references to New York City time, unless otherwise specified herein. 

ARTICLE II. 
AGREEMENT OF PURCHASE AND SALE 

Section 2.1. Purchase and Sale of Assets.  The Sellers hereby agree to sell, transfer, 
assign, convey and deliver to Purchaser at the Closing, and Purchaser hereby agrees to purchase, 
acquire and assume from the Sellers at the Closing, upon the terms and subject to the conditions 
of this Agreement, all right, title and interest of the Sellers of any nature whatsoever in the 
following Purchased Assets, free and clear of any and all Encumbrances of any and every kind, at 
law or equity, including those arising under statutory or case law premised on the doctrines of 
successor, transferee, assignee, derivative, vicarious, de facto merger or continuity liability, or any 
other legal or equitable principle that would impose liability on the Purchaser, based on, in respect 
of, as result of, or arising from, in any way, an act, omission, or liability of the Seller, the Seller’s 
operation of its business, the Seller’s ownership, control, or use of the Purchased Assets, the sale, 
or the Purchaser’s acquisition of the Purchased Assets, whether asserted or unasserted, known or 
unknown, fixed or contingent, liquidated or unliquidated nature and description, other than 
Permitted Encumbrances and Assumed Liabilities: (a) the Assumed Contracts and all rights thereunder; 
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(b) the Assumed Leases and all rights thereunder, including all options to 
renew, purchase, expand or lease (including rights of first refusal, first negotiation and first offer), 
all credit for the prepaid rent associated therewith (other than Excluded Leases); (c) all Accounts Receivable of the Sellers;  (d) all Equipment used or held for use in the business of the Sellers; (e) all hardware and software used in connection with and necessary to continue 
to the operation of the business of the Sellers in its ordinary course. (f) all advertising, marketing and promotional materials and all other printed 
or written materials used in connection with the business of the Sellers;  (g) all Books and Records; (h) all Intellectual Property Rights owned by the Sellers or which the Sellers 
have the right to transfer or assign (the “Purchased Intellectual Property”); (i) all goodwill associated with the business of the Sellers;  (j) any and all insurance proceeds, condemnation awards or other 
compensation in respect of loss or damage to any Purchased Asset to the extent occurring after the 
date hereof but prior to the Closing, and all right and claim of the Sellers to any such insurance 
proceeds, condemnation awards or other compensation not paid by the Closing; (k) all other assets, inventory, properties, and rights used or held for use by the 
Sellers in connection with the business of the Sellers; and (l) all rights, claims, actions, refunds, causes of action, choses in action, 
actions, suits or proceedings, rights of recovery, rights of set off, rights of recoupment, rights of 
indemnity or contribution and other similar rights (known and unknown, matured and unmatured, 
accrued or contingent, regardless of whether such rights are currently exercisable) against any 
Person, including all warranties, representations, guarantees, indemnities and other contractual 
claims (express, implied or otherwise) to the extent directly related to the Purchased Assets or the 
Assumed Liabilities.   

Section 2.2. Excluded Assets.   (a) Nothing herein contained shall be deemed to sell, transfer, assign, convey 
or deliver the Excluded Assets to the Purchaser or any Affiliate of the Purchaser, and the Sellers 
shall retain all right, title and interest to, in and under the Excluded Assets and neither the Purchaser 
nor any Affiliate of the Purchaser shall have any Liability therefor.  “Excluded Assets” shall mean 
the following assets, properties and rights of the Sellers: (i) any and all rights of the Sellers under this Agreement;  
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(ii) all avoidance claims or causes of action available to Sellers under chapter 5 
of title 11 of the Bankruptcy Code, including any such claims and actions arising under 
Sections 544, 545, 547, 548, 549, 550 and 553 of the Bankruptcy Code; (iii) the Excluded Agreements and any and all rights thereunder and prepaid 
assets related thereto;  (iv) any prepaid Property Tax attributable to Pre-Closing Tax Periods, and any 
refund of Taxes that are not Assumed Liabilities; (v) all rights of Sellers in and to the Escrow Accounts; (vi) any claim, deposit, prepayment, refund, suit, cause of action, chose in 
action, right of recovery, right of set off and right of recoupment or similar right of a Seller 
(A) against, or receivable from, any Seller, or any Affiliate of the foregoing (including 
against any director, officer, employee or agent of a Seller), (B) against, or receivable from, 
any insurance policy by or for the benefit of a Seller, or any Affiliate of the foregoing (or 
any director, officer, employee or agent of a Seller), (C) arising outside of the ordinary 
course of the business of the Sellers, in each case, for conduct, events or circumstances 
occurring prior to the Closing or (D) that relates solely to the Excluded Assets or Excluded 
Liabilities; (vii) Retained Books and Records; (viii) any cash or cash equivalents and all bank accounts of the Sellers (including, 
for this purpose, all collected funds (including checks)), at or prior to 12:01 a.m., New 
York City time on the Closing Date received by the Sellers (including in a lockbox of any 
Seller); (ix) any capital stock, securities, or other interest of any Seller held in any other 
Seller or any other Person; (x) all security, vendor, utility, and other similar deposits, prepaid expenses, 
advances, advance payments, prepayments, deferred charges or rebates in favor of the 
Sellers, including Leases of the Sellers and workers’ compensation collateral;  (xi) any asset of any Seller that would constitute Purchased Assets (if owned by 
such Seller on the Closing Date) that is conveyed or otherwise disposed of during the period 
from the date of this Agreement until the Closing Date (1) in the ordinary course of business 
consistent with past practices and not in violation of the terms of this Agreement or (2) as 
otherwise permitted by the terms of this Agreement; (xii) all assets of the Sellers related to or under the Benefit Plans; and (xiii) any insurance policies (other than the Laura Geller Term Life Insurance 
Policy from Metropolitan Life Insurance Company to the extent assumed by the Purchaser 
as an Assumed Contract) for the benefit of the Sellers and any rights, claims or interests in 
respect thereof except as set forth in Section 2.1(i) of this Agreement.  
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(b) Notwithstanding anything in this Agreement to the contrary, Purchaser 
may, in its sole and absolute discretion, at any time on or prior to the date that is one Business Day 
before the Closing Date, elect not to acquire any of the assets, properties and rights of the Seller, 
and any asset so designated by Purchaser shall be an Excluded Asset for all purposes hereunder; 
provided, however with respect to Contracts, such designation shall be made in accordance with 
Section 2.8. 

Section 2.3. Condition of Conveyance.  Without limiting the provisions of this 
Agreement relating to the Assignment and Assumption Agreement or any other provisions of this 
Agreement relating to sale, transfer, assignment, conveyance or delivery, the Purchased Assets, 
the Assumed Liabilities shall be sold, transferred, assigned, conveyed and delivered by the Sellers 
to the Purchaser by appropriate instruments of transfer, bills of sale, endorsements, assignments 
and deeds, in recordable form as appropriate, and free and clear of any and all Encumbrances of 
any and every kind, nature and description other than Permitted Encumbrances. 

Section 2.4. Consideration.   (a) Three (3) Business Days prior to the Closing Date (the “Delivery Date”), 
Sellers shall deliver to Purchaser a statement (the “Closing Statement”) setting forth Sellers’ 
reasonable determination as of the most recent Measurement Date prior to the Delivery Date (the 
“Final Measurement Date”), of the sum of Acquired Inventory and Accounts Receivable of the 
Sellers, taken as a whole (such aggregate amount, the “Acquired Inventory and A/R”) calculated 
in accordance with GAAP.  It being understood that Acquired Inventory and Accounts Receivable 
will be calculated based on gross book value and not include any estimate for the reserve for excess 
and obsolete inventory, any offset against accounts receivable for Chargebacks and aged items, 
and other accounting adjustments made by Sellers as part of regular month-end and year-end 
accounting close.  To the extent reasonably requested by Purchaser, the Sellers shall promptly 
make available to Purchaser the employees and Representatives of the Sellers relevant to the 
preparation of the Closing Statement and all records and supporting detail used in preparation of 
the Closing Statement that are not subject to attorney-client privilege, work product doctrine or 
other similar privilege (collectively, “Privileged Information”), provided, that to the extent that by 
reason of not providing Privileged Information to Purchaser, the information in the Closing 
Statement would be misleading in any material respect, then the Sellers shall provide such other 
information to the Purchaser in order to make the information in the Closing Statement not 
misleading in any material respect.  From the date of delivery to Purchaser of the Closing 
Statement until the Closing, Sellers and Purchaser shall work in good faith to resolve any disputes 
with respect to the Closing Statement.   (b) Subject to the terms and conditions hereof and the entry and effectiveness 
of the Sale Order, the Purchase Price shall be paid to the Sellers in cash at Closing.  

Section 2.5. Assumption of Liabilities.  Pursuant to the Sale Order and to the extent 
permitted by applicable Law, on the Closing Date, Purchaser shall assume and agree to pay, 
perform and discharge when due, the Assumed Liabilities.  For purposes of this Agreement, 
“Assumed Liabilities” shall mean only the following Liabilities (to the extent not paid at or prior 
to the Closing): 
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(i) the Cure Costs in respect of Assumed Leases and Assumed Contracts; (ii) Transfer Costs; (iii) the Assumed PTO Liabilities and all other Liabilities assumed by Purchaser 
pursuant to Section 5.9 of this Agreement, including any Liability under WARN with 
respect to the Hired Employees and as a result of any terminations made within the 
Termination Period after Closing; (iv) Taxes imposed with respect to the Purchased Assets or the Assumed 
Liabilities for a taxable period arising after, but assessed prior to, the Closing Date; (v) the Liabilities of the Sellers arising under the Purchased Assets, but only to 
the extent such Liabilities arise from and after the Closing, and excluding, for the avoidance 
of doubt, the Excluded Liabilities. 

Section 2.6. Excluded Liabilities.   (a) Notwithstanding anything in this Agreement to the contrary, neither the 
Purchaser nor any Affiliate of the Purchaser shall assume, and shall not be deemed to have 
assumed, any Liabilities of the Sellers other than the Assumed Liabilities (all such other Liabilities, 
the “Excluded Liabilities”).  For avoidance of doubt the Purchaser is not assuming any Liability 
under WARN (other than with respect to the Hired Employees and as a result of any terminations 
made within the Termination Period after Closing) or bulk-transfer Laws. (b) The Parties intend that, except for the Assumed Liabilities, upon the Closing 
Purchaser will not, and will not be deemed to, (a) be the successor of, or successor to, any Seller; 
(b) be a successor employer (including as described under COBRA and applicable regulations 
thereunder) to any Seller, including with respect to any employee benefit plan; (c) have, de facto 
or otherwise, merged with or into any Seller; (d) be a mere continuation or substantial continuation 
of any Seller or the enterprise(s) of any Seller; or (e) be liable for any acts or omissions of any 
Seller in the conduct of the Sellers’ businesses or arising under or related to the Purchased Assets 
other than as set forth in this Agreement. 

Section 2.7. Procedures for Assumption of Agreements; Delayed Transfer of Assets. (a) (i) On or prior to the date hereof, Sellers have delivered Schedule 2.7(a) to 
Purchaser, which Schedule contains with respect to each Contract of any Seller, Sellers’ 
good faith estimate of the amount required to be paid with respect to each Contract and 
Lease to cure all defaults under such Contract or Lease to the extent required by Section 
365(b) and otherwise satisfy all requirements imposed by Section 365(d) of the Bankruptcy 
Code (such amount, the “Cure Costs”).  Prior to the Hearing, Sellers shall commence 
appropriate proceedings before the Bankruptcy Court and otherwise take all reasonably 
necessary actions in order to determine Cure Costs with respect to any Assumed Contract 
or Assumed Lease entered into prior to the Petition Date.  Notwithstanding the foregoing, 
prior to the Closing, Purchaser may identify any Assumed Contract or Assumed Lease as 
one that Purchaser no longer desire to have assigned to them in accordance with Section 
2.8. 
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(ii) At the Closing, the Sellers shall assume and assign to Purchaser the 
Assumed Contracts and Assumed Leases, in each case pursuant to Section 365 of the 
Bankruptcy Code and the Sale Order, subject to provision of adequate assurance as may be 
required under Section 365 of the Bankruptcy Code and payment of the Cure Costs in 
respect of Assumed Lease and Assumed Contracts.  The Cure Costs in respect of all of the 
Assumed Leases and Assumed Contracts shall be paid by the Purchaser on or before 
Closing or as soon as practicable after the Cure Cost for an Assumed Lease or Assumed 
Contract has been determined by the Bankruptcy Court. (b) Nothing herein shall be deemed to require the transfer, assignment, 

conveyance or delivery of any Purchased Asset that by operation of applicable Law cannot be 
transferred, assigned, conveyed, delivered or assumed, including any Purchased Asset that cannot 
be transferred, assigned, conveyed, delivered or assumed without a Consent that has not been 
obtained (after giving effect to the Sale Order and the Bankruptcy Code).  Notwithstanding 
anything in this Agreement to the contrary, to the extent that the sale, transfer, assignment, 
conveyance or delivery or attempted sale, transfer, assignment, conveyance or delivery to 
Purchaser of any asset that would be a Purchased Asset or any claim or right or any benefit arising 
thereunder or resulting therefrom is prohibited by any applicable Law or would require any 
Consent from any Governmental Authority or any other third party (after giving effect to the Sale 
Order and the Bankruptcy Code) and such Consents shall not have been obtained prior to the 
Closing, the Closing shall proceed without the sale, transfer, assignment, conveyance or delivery 
of such asset unless there is a failure of one or more of the conditions set forth in Article VI, in 
which event the Closing shall proceed only if each failed condition is waived by the Party entitled 
to the benefit thereof.  In the event that any failed condition is waived and the Closing proceeds 
without the transfer or assignment of any such asset, then following the Closing, the Purchaser and 
the Sellers shall use their respective commercially reasonable efforts, and cooperate with each 
other, to obtain promptly such Consent.  Pending such Consent, the Parties shall reasonably 
cooperate with each other in any mutually agreeable arrangement designed to provide Purchaser 
with all of the benefits of use of such asset, at the sole cost and expense of Purchaser.  Once 
Consent for the sale, transfer, assignment, conveyance or delivery of any such asset not sold, 
transferred, assigned, conveyed or delivered at the Closing is obtained, the Sellers shall promptly 
transfer, assign, convey and deliver such asset to Purchaser at no additional cost.  To the extent 
that any such asset cannot be transferred or the full benefits or use of any such asset cannot be 
provided to Purchaser following the Closing pursuant to this Section 2.7(b), then, to the extent 
permitted by applicable Law, the Purchaser and the Sellers shall enter into such arrangements 
(including subleasing, sublicensing or subcontracting) to provide to the Parties hereto the 
economic (taking into account Tax costs and benefits) and operational equivalent, to the extent 
permitted, of obtaining such Consent.  The Sellers shall hold in trust for, and pay to Purchaser 
promptly upon receipt thereof, all income, proceeds and other monies received by the Sellers 
derived from its use of any asset that would be a Purchased Asset in connection with the 
arrangements under this Section 2.7(b). (c) If following the Closing, any Seller receives or becomes aware that it holds 
any asset, property or right which constitutes a Purchased Asset, then Sellers shall transfer such 
asset, property or right to the Purchaser as promptly as practicable for no additional consideration. 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 58 of 185



 

18 

(d) If following the Closing, the Purchaser receives or becomes aware that it 
holds any asset, property or right which constitutes an Excluded Asset, then the Purchaser shall 
transfer such asset, property or right to the Sellers as promptly as practicable for no additional 
consideration. 

Section 2.8. Additional and Eliminated Assumed Contracts.  Notwithstanding 
anything in this Agreement to the contrary, the Purchaser may, in its sole and absolute discretion, 
amend or revise Schedule 1.2(a) and 1.2(b) of the Purchaser Schedule setting forth the Assumed 
Contracts and the Assumed Leases, respectively, in order to add or eliminate any Contract or Lease 
to such Purchaser Schedule up to five (5) days prior to the date of the Hearing (the “Designation 
Deadline”); provided, however, that after the Designation Deadline to the extent any Contract has 
not been designated an Assumed Contract or Assumed Leases, the Sellers may terminate or reject 
any Contract.  Automatically upon the addition of any Contract to Schedule 1.2(a) of the Purchaser 
Schedule or Lease to Schedule 1.2(b) of the Purchaser Schedule, it shall be an Assumed Contract 
or Assumed Lease, as applicable, for all purposes of this Agreement, and all Cure Costs and 
Liabilities arising at and after the Closing Date under such Contract shall be an Assumed Liability 
for all purposes of this Agreement to the extent so provided herein.  Automatically upon the 
deletion of any Contract from Schedule 1.2(a) of the Purchaser Schedule or deletion of any Lease 
from Schedule 1.2(b) of the Purchaser Schedule, it shall be an Excluded Agreement for all 
purposes of this Agreement.  If the Purchaser indicates in writing to Sellers after the Closing Date 
that it wishes to acquire a Contract or Lease of any Seller that was not an Assumed Contract or 
Assumed Lease on the Closing Date, the Sellers will use their commercially reasonable efforts to 
assign such Contract or Lease to Purchaser; provided, that Purchaser assumes any Liabilities 
arising from and after the Closing under, and the Cure Costs in respect of, such Contract or Lease; 
provided, however, nothing herein shall be deemed or construed to obligate the Sellers to retain, 
or refrain from rejecting or terminating any Contract after the Designation Deadline that does not 
constitute an Assumed Contract or Assumed Lease.  With respect to each Assumed Contract, 
Purchaser shall provide adequate assurance of the future performance of such Assumed Contract 
by Purchaser. 

Section 2.9. Purchase Price Deposit.  Prior to or concurrently with the execution of this 
Agreement, Purchaser shall pay to Sellers an earnest money deposit (the “Purchase Price Deposit”) 
to a segregated account of the Sellers in the amount of $1,621,800 by certified check or wire 
transfer of immediately available funds as security for the performance of the Purchaser’s 
obligations under this Agreement.  The Purchase Price Deposit shall be applied against payment 
of the Purchase Price on the Closing Date.  Except as set forth below, if this Agreement shall be 
terminated pursuant to Section 8.1, then Sellers shall return the Purchase Price Deposit to 
Purchaser, without interest, no later than ten (10) Business Days after Sellers’ receipt of 
Purchaser’s written request therefor.  If this Agreement shall be terminated by Sellers pursuant to 
(x) Section 8.1(b) as a result of Purchaser’s failure to satisfy the conditions within its control and 
set forth in Section 6.2 on or prior to the Closing Date, provided that the Sellers are not then in 
material breach of this Agreement or (y) Section 8.1(d), then Sellers may retain the Purchase Price 
Deposit and any interest earned thereon.  The retention or return of the Purchase Price Deposit 
shall not in any way affect the rights of the Parties hereunder or under applicable Law.   
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ARTICLE III. 
COURT APPROVAL 

Section 3.1. Bid Protections.  The Purchaser and the Sellers acknowledge that the 
Sellers must take reasonable steps to demonstrate that they have sought to obtain the highest or 
best price for the Purchased Assets, including giving notice thereof to the creditors of the Sellers 
and other interested parties, providing information about the Purchased Assets to prospective 
bidders (subject to confidentiality agreements no less restrictive than the confidentiality agreement 
signed by Purchaser in favor of Glansaol LLC), entertaining higher or better qualified offers from 
such prospective bidders, and, in the event that additional qualified prospective bidders desire to 
bid for the Purchased Assets, conducting an auction (the “Auction”).  The Sellers agree that they 
will provide Purchaser and all qualified bidders with the highest or otherwise best offer received 
for the Purchased Assets prior to the Auction, and after each round of bidding the Sellers shall 
announce the bid that they believe to be the highest or otherwise best offer for the Purchased 
Assets. 

Section 3.2. The Sale Procedures Motion and Order.   (a) Within two (2) Business Days following the execution of this Agreement, 
the Sellers shall file a motion with the Bankruptcy Court (the “Sale Procedures Motion”) in form 
and substance reasonably acceptable to Purchaser, seeking approval of the Transactions and the 
procedures for bidding at any Auction and the entry of the Sale Procedures Order.    (b) Sellers shall deliver or cause to be delivered to Purchaser for review and 
comment all documents to be filed by Seller with the Bankruptcy Court that relate to the 
Transactions, as far in advance of filing as commercially reasonable and no less than one (1) 
Business Day prior to filing to the extent practicable, including all motions, proposed orders, 
applications, and supporting papers prepared by Seller prior to filing such documents, All motions, 
proposed orders, applications and supporting papers prepared by Sellers and relating to the 
transactions contemplated by this Agreement to be filed by Sellers following execution of this 
Agreement must be in form and substance reasonably acceptable to both Purchaser and Sellers. (c) The Sellers will use commercially reasonable efforts to cause the 
Bankruptcy Court to enter the Sale Procedures Order as soon as practicable after the filing of the 
Sale Procedures Motion.  Seller shall use commercially reasonably efforts to gain approval by the 
Bankruptcy Court of the purchase and sale of the Purchased Assets, the assumption and assignment 
of all Assumed Contracts and Assumed Liabilities contemplated hereby to the fullest extent 
permitted by Sections 363 and 365 and all other applicable provisions of the Bankruptcy Code 
within the terms of the Sale Procedures Order and Sale Order and the Bid Procedures. The Sale 
Procedures Order shall only be amended with the approval of Purchaser, which approval may be 
granted or withheld in Purchaser’s reasonable discretion. Seller shall file a cure schedule (“Cure 
Schedule”) with the Bankruptcy Court and Seller shall serve on all non-Seller counterparties to all 
of the Contracts listed thereon a notice specifically stating that Seller may be seeking the 
assumption and assignment of such Contracts and notifying such non-Seller counterparties of the 
deadline for objecting to the Cure Costs stated on the Cure Schedule, if any, which deadline shall 
not be less than ten (10) days prior to the Hearing.  In the event Purchaser designates any Contract 
to be added to Schedule 1.2(a) in accordance with Section 2.8 that is not listed on the Cure 
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Schedule, Seller shall promptly file a revised Cure Schedule, and non-Seller counterparties to such 
designated Contracts added to the Cure Schedule shall have at least three (3) days to object to their 
associated Cure Costs (if any). (d) The Sale Procedures Order shall provide that qualified bids must exceed the 
Purchase Price by at least $250,000 plus the amount of the Bid Protections.  In the event an Auction 
occurs, bidding will proceed with minimum bid increments of $250,000 subject to the terms and 
conditions of the sale procedures order as entered by the Bankruptcy Court.   

Section 3.3. The Hearing and the Sale Order.  The Sellers shall request that the 
Hearing be scheduled as soon as reasonably practicable after the Auction.  At the Hearing, if the 
Purchaser is the successful bidder in the Auction, the Sellers shall seek the entry of the Sale Order.  
The Sale Order shall, among other matters: (a) approve this Agreement and the consummation of the Transaction upon the 
terms and subject to the conditions of this Agreement, including the sale of the Purchased Assets 
by Seller to Purchaser, which shall vest in Purchaser all right, title, and interest of Seller to the 
Purchased Assets free and clear of all Encumbrances (other than Permitted Encumbrances), 
Excluded Liabilities, in each case pursuant to Section 363(f) of the Bankruptcy Code; (b) find that, as of the Closing Date, the transactions contemplated by this 
Agreement effect a legal, valid, enforceable and effective sale and transfer of the Purchased Assets 
to the Purchaser and shall vest the Purchaser with title to the Purchased Assets free and clear of all 
Encumbrances other than Permitted Encumbrances; (c) find that the consideration provided by the Purchaser pursuant to this 
Agreement constitutes reasonably equivalent value and fair consideration for the Purchased 
Assets; (d) (A) authorize the Sellers to assume and assign to the Purchaser each of the 
Assumed Contracts and Assumed Leases and (B) find that, as of the Closing Date, the Contracts 
and Leases to be assumed by the Sellers and assigned to the Purchaser pursuant to this Agreement 
will have been duly assigned to the Purchaser in accordance with Section 365 of the Bankruptcy 
Code; (e) find that the Purchaser has acted in good faith within the meaning of Section 
363(m) of the Bankruptcy Code, the Transactions have been undertaken by Seller and Purchaser 
at arm’s length and without collusion, and Purchaser is entitled to the protections of Section 363(m) 
of the Bankruptcy Code; (f) find that neither the Purchaser nor any Affiliate of the Purchaser engaged in 
any conduct that would cause or permit this Agreement or the consummation of the Transaction 
to be avoided, or costs or damages to be imposed, under Section 363(n) of the Bankruptcy Code; (g) order that the Assumed Contracts and Assumed Leases will be transferred 
to, and remain in full force and effect for the benefit of the Purchaser, notwithstanding any 
provision in any such Contract or Lease or any requirement of applicable Law (including those 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 61 of 185



 

21 

described in Sections 365(b)(2) and (f) of the Bankruptcy Code) that prohibits, conditions, restricts 
or limits in any way such assignment or transfer; (h) approve any other agreement to the extent provided by this Agreement; (i) find that the Sellers gave due and proper notice of the Sale Procedures 
Motion, Sale Procedures Order, the Sale Order, this Agreement and the Transaction to each party 
entitled thereto;  (j) find that the Purchaser has satisfied all requirements under Sections 
365(b)(1) and 365(f)(2) of the Bankruptcy Code to provide adequate assurance of future 
performance of the Assumed Contracts and Assumed Leases and that the Purchaser has guaranteed 
the obligations of any assignee which has assumed any Assumed Contract or Assumed Lease; (k) enjoin and forever bar the non-debtor party or parties to each Assumed 
Contract or Assumed Lease from asserting against the Purchaser or any Affiliate of Purchaser or 
any of the Purchased Assets:  (i) any default, claim, Liability or other cause of action existing as 
of the Closing Date whether asserted or not, that constitutes an Excluded Liability, and (ii) any 
objection to the assumption and assignment of such non-debtor party’s Assumed Contract or 
Assumed Lease that was not properly and timely submitted in accordance with the applicable 
orders of the Bankruptcy Code;  (l) find that there shall be sufficient cause to lift the stay contemplated by 
Rules 6004(h) and 6006(d) of the Federal Rules of Bankruptcy Procedure with regards to the 
transactions contemplated by this Agreement;  (m) find that the Bankruptcy Court retains exclusive jurisdiction to interpret and 
enforce the provisions of this Agreement and the Sale Order in all respects; and (n) find that, except on account of Assumed Liabilities, neither the Purchaser 
nor any Affiliate of Purchaser shall have any Liability on account of the purchase or sale of the 
Purchased Assets, except on account of Assumed Liabilities or failure to comply with the terms of 
this Agreement, including, but not limited to, as a successor to any Sellers or the bankruptcy estate 
by reason of any theory of law or equity, and neither the Purchaser nor any Affiliate of Purchaser 
shall assume or in any way be responsible for any Liability of any Seller and/or the bankruptcy 
estate, except as otherwise expressly provided in this Agreement.  

Section 3.4. Back-Up Bidder.  Sellers and Purchaser agree that, in the event that 
Purchaser is not the winning bidder at the Auction undertaken pursuant to the Sale Procedures 
Order, Purchaser shall act as the Back-Up Bidder as set forth, and defined, in the Sale Procedures 
Order, if so named at the Auction for a period of five (5) Business Days following the 
determination of the winning bidder at the Auction. 

ARTICLE IV. 
REPRESENTATIONS AND WARRANTIES 

Section 4.1. Representations and Warranties of the Sellers.  Except as set forth in the 
Disclosure Letter delivered as of the date hereof by the Sellers to Purchaser (the “Disclosure 
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Letter”) (it being understood that any matter disclosed in any Schedule of the Disclosure Letter 
will be deemed to be disclosed in any other Schedule of the Disclosure Letter to the extent that it 
is readily apparent on the face of such disclosure that such disclosure is applicable to such other 
Schedule), the Sellers hereby represent and warrant to the Purchaser, as follows:   (a) Organization.  As of the date of this Agreement, each Seller is duly 
organized, validly existing and in good standing under the laws of its jurisdiction of organization 
and has all requisite power and authority to own, lease, develop and operate the Purchased Assets 
and to carry on its business as now being conducted (subject to the provisions of the Bankruptcy 
Code).  Except as would not individually or in the aggregate, constitute, or be reasonably likely to 
result in, a Material Adverse Effect, each Seller is duly licensed or qualified to do business in each 
jurisdiction in which the properties owned or leased by it or the operation of its business makes 
such licensing or qualification necessary.  Glansaol Holdings, Inc. owns all of the capital stock 
and ownership interests of Glansaol Management LLC. Glansaol Management LLC owns all of 
the capital stock and ownership interests of Clark’s Botanicals, Inc., Julep Beauty, Inc. and Laura 
Geller Holdings, LLC; Laura Geller Holdings, LLC owns directly all of the ownership interests of 
Laura Geller Beauty, LLC and Laura Geller Brands, LLC. Other than as described in the preceding 
sentence, no Seller (i) owns, directly or indirectly, any capital stock or other ownership interest in 
any Person, or any securities convertible into or exchangeable or exercisable for any capital stock 
or other ownership interests in any Person, (ii) has any obligation to acquire any capital stock or 
other ownership interests in any Person, or any securities convertible into or exchangeable or 
exercisable for any capital stock or other ownership interests of any Person, or to make any 
investment in any Person, or (iii) is a party to any partnership, limited liability company, joint 
venture or similar agreement. (b) Authority.  Each Seller has all requisite corporate or limited liability 
company power and authority to execute and deliver this Agreement and to perform its obligations 
hereunder (subject, in the case of the obligation to carry out the Transaction, to the entry of the 
Sale Order).  Subject to the entry of the Sale Order, the execution, delivery and performance by 
each Seller of this Agreement and the consummation of the Transaction have been duly and validly 
authorized by all requisite corporate or limited liability company action on the part of each Seller 
and no other proceeding on the part of any Seller is necessary to authorize this Agreement and to 
consummate the Transaction.  This Agreement has been (or will be) duly and validly executed and 
delivered by each Seller and (assuming the due authorization, execution and delivery by all parties 
hereto and thereto, other than the Sellers) constitute (or will constitute) valid and binding 
obligations of each Seller enforceable against each Seller in accordance with its terms (subject, in 
the case of the obligation to carry out the Transaction, to the entry of the Sale Order). (c) No Violations; Consents.  The execution, delivery and performance by each 
Seller of this Agreement does not, and the consummation by each Seller of the Transaction, upon 
entry of the Sale Order will not, (i) conflict with or result in the breach of any provision of the 
organizational documents of any Seller, (ii) conflict with, violate or result in the breach by any 
Seller of any applicable Law, (iii) require any Seller to make any filing with or give notice to, or 
obtain any Consent from, any Governmental Authority, other than the Sale Order and, if required, 
any clearance under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the 
“HSR Act”) or (iv) require the consent of another party to a Contract that is an Assumed Contract 
hereunder and to which any Seller is a party, after giving effect to the Sale Order and any applicable 
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order of the Bankruptcy Court authorizing the assignment and assumption of any such Contract, 
and except for the failure to obtain any consent as would not, individually or in the aggregate 
reasonably be expected to, have a Material Adverse Effect. Other than (i) the Purchaser, (ii) 
pursuant to any bids made by any Person in connection with the Auction or (iii) as otherwise 
provided in the Leases, no Person has any written or oral agreement or option, right of first refusal, 
right of first offer, right of first negotiation or similar right for the purchase, sale or other 
disposition of all or any of the Purchased Assets. (d) Litigation.  As of the date of this Agreement, there is not pending or, to the 
Knowledge of the Sellers, threatened in writing, an Action against a Seller which individually or 
in the aggregate would constitute, or be reasonably likely to result in, a Material Adverse Effect.   (e) Real Property Leases.  Schedule 4.1(e) of the Disclosure Letter sets forth a 
complete and accurate list of all leases, subleases and other similar occupancy contracts, including 
all amendments, of real property to which any Seller is a tenant, subtenant or pursuant to which 
Seller otherwise occupies real property (collectively, the “Leased Real Property”).  No Seller owns 
any real property or occupies any real property other than the Leased Real Property, and no third 
party subleases, licenses or otherwise occupies the Leased Real Property.  A Seller has (x) a valid 
leasehold interest in the Leased Real Property and (y) good and marketable fee simple title to, or 
a valid leasehold interest in, the tangible personal property constituting Purchased Assets in each 
case free and clear of Encumbrances other than Permitted Encumbrances.   (f) Permits.  To the Knowledge of the Sellers, as of the date of this Agreement, 
each material Permit is in full force and effect, the Sellers are in material compliance with their 
terms and conditions, all required material renewal applications have been timely filed and no 
proceeding is pending or threatened in writing to revoke or limit any material Permit.   (g) Compliance with Laws.  To the Knowledge of the Sellers, as of the date of 
this Agreement, the Sellers are in material compliance with all applicable Laws.  To the 
Knowledge of the Sellers, as of the date of this Agreement, no Seller has received a notice of any 
investigation or review by any Governmental Authority with respect to the Leased Real Property 
that is pending, or, to the Knowledge of the Sellers, threatened in writing.   (h) Material Agreements.  Schedule 4.1(h) of the Disclosure Letter sets forth a 
complete and accurate list of each of the following Contracts to which a Seller is a party as of the 
date of this Agreement: (i) providing for the employment of any Person at annual compensation in 

excess of $50,000 and which is not terminable without penalty by any Seller; (ii) containing covenants limiting in any material respect the freedom of any 
Seller to compete in any line of business or with any Person or in any geographic area or 
market that is with a Material Customer or a top 20 Material Supplier (based on the amount 
of purchased goods or services for the twelve month period ending September 30 2018, 
excluding any business professionals);  

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 64 of 185



 

24 

(iii) concerning the use of, or restricting the use of, any material Intellectual 
Property Rights owned by a third party (other than commercially available off the shelf 
software);  (iv) that constitutes a Contract with an equity holder (other than any other Seller) 
or current officer or director of Seller;  (v) that constitutes a Contract with a Material Customer and a top 20 Material 
Supplier (based on the amount of purchased goods or services for the twelve month period 
ending September 30 2018, excluding any business professionals); (vi) pertaining to the lease of any material equipment or other material personal 
property owned by any other Person, for which the annual rental exceeds $50,000 
(excluding the Leased Real Property);  (vii) providing for any offset, countertrade or barter arrangement;  (viii) containing a “most favored nation” pricing agreement or special warranties 
outside of the ordinary course of business;  (ix) involving a material distributor, sales representative, broker or advertising 
arrangement that required annual payment in excess of $100,000 during the trailing twelve 
months ended September 31, 2018 and which by its express terms is not terminable by a 
Seller at will or by giving notice of 60 days or less, without liability;  (x) involving a joint venture or partnership by any Seller with any other Person;  (xi) involving management services, consulting services (other than any 
independent contractor), support services or any other similar services that requires annual 
payment in excess of $100,000 and which by its express terms is not terminable by a Seller 
at will or by giving notice of 60 days or less, without liability; (xii) involving the acquisition of any business enterprise whether via stock or 
asset purchase or otherwise entered into after January 1, 2017; or  (xiii) any other Contract not set forth above with annual payment obligations in 
excess of $250,000 during the trailing twelve months ended September 31, 2018 that is 
material to the business of the Sellers taken as a whole (other than any Benefit Plan) (the 
Contracts described in clauses (i)-(xiii) are each, a “Material Agreement”). 

Except as set forth on Schedule 4.1(h) of the Disclosure Letter, since January 1, 2017 through the 
date of this Agreement, to the Knowledge of Sellers, there has not been any claim or allegation by 
any Person that any Seller is in material breach or default under any Material Agreement or that 
there exists an event or condition which (with or without notice or lapse of time or both) would 
result in a material breach or default by any Seller under any Material Agreement.  As of the date 
of this Agreement, no party to a Material Agreement has provided any Seller with written notice 
of any default or event that with notice or lapse of time or both would constitute a default by a 
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Seller or any subsidiary of a Seller or that it intends to cancel, terminate, fail to renew or reduce 
business conducted under any Material Agreement. (i) Brokers.  Upon consummation of the Transaction, the Sellers have incurred 
no Liability for brokerage or finders’ fees or agents’ commissions or other similar payment in 
connection with the Transaction (a “Seller Broker Fee”).  None of the Purchaser or any Affiliate 
of Purchaser will have any Liability in connection with any Seller Broker Fee.  (j) Environmental Matters.  The Sellers and their operations are in compliance 
with all Environmental Laws, including any Environmental Permits, except for such non-
compliance that individually or in the aggregate would not constitute, or be reasonably likely to 
result in, a Material Adverse Effect.  To the Knowledge of the Sellers, the Leased Real Property 
is in compliance with Environmental Laws, including any Environmental Permits, except for such 
non-compliance that individually or in the aggregate would not constitute, or be reasonably likely 
to result in, a Material Adverse Effect. (k) Intellectual Property.  The Sellers have good, valid and marketable title to, 
or the right to use in connection with their business as presently conducted, all of the material 
Purchased Intellectual Property.  Since January 1, 2017, to the Knowledge of Sellers, all current 
and former employees of the Sellers have assigned to the Sellers all material Purchased Intellectual 
Property that such employees have created while in the scope of their employment, including 
copyrights in works made for hire and patents.  Schedule 4.1(k) of the Disclosure Letter lists each 
registered Purchased Intellectual Property.  Except as disclosed on Schedule 4.1(d) of the 
Disclosure Letter, no Seller has received during the two-year period preceding the date of this 
Agreement, any material written claim of infringement with respect to any Purchased Intellectual 
Property. (l) Insurance.  Schedule 4.1(l)(i) of the Disclosure Letter sets forth a true and 
complete list of all policies of, and binders evidencing, life, fire, workmen’s compensation, product 
liability, general liability and other forms of insurance, including title insurance, owned or 
maintained by each Seller (if applicable).  As of the date of this Agreement, (i) such policies are 
in full force and effect and (ii) no Seller is in material default with respect to its obligations under 
any of such insurance policies.  As of the date of this Agreement, no notice of cancellation or 
termination or non-renewal has been received by Sellers and remain outstanding with respect to 
any such policy.  Since January 1, 2017 through the date of this Agreement, no Seller has been 
refused any insurance with respect to its business or its assets (including the Purchased Assets), 
nor has coverage been limited by any insurance carrier to which any Seller has applied for 
insurance or with which any Seller has carried insurance.  To Seller’s Knowledge, no event relating 
to any Seller has occurred prior to the date of this Agreement that would reasonably be expected 
to result in a retroactive upward adjustment in premiums under any of the insurance policies set 
forth on Schedule 4.1(l)(ii) of the Disclosure Letter.  To Seller’s Knowledge, as of the date of this 
Agreement, no insurance carrier providing insurance to any Seller is in receivership, 
conservatorship, liquidation or similar proceedings, and no such proceeding with respect to any 
such carrier is imminent. (m) Tax Matters. To the Knowledge of the Sellers, (i) all material Tax Returns 
required to be filed by each Seller with respect to the Purchased Assets, or the Assumed Liabilities 
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have been timely filed (taking into account extensions), and (ii) all Taxes shown as due on such 
Tax Returns have been paid.  Since January 1, 2018 through the date of this Agreement, no material 
written claim has been made by any taxing authority in a jurisdiction where a Seller does not file 
Tax Returns that such Seller is or may be subject to taxation by that jurisdiction with respect to the 
Purchased Assets or the Assumed Liabilities.  As of the date of this Agreement, no audit, 
administrative proceeding or judicial proceeding, that involves a material amount of Tax and 
relates to the Purchased Assets or the Assumed Liabilities, is pending or, to the Knowledge of the 
Sellers, threatened in writing. (n) Employee Matters; Labor.  (i) Except as prohibited by applicable Law, the Sellers have made available to 

the Purchaser a list of all employees employed in the conduct of the business of the Sellers, 
including the following information for each such employee: (1) part-time or full-time 
status; (2) title; (3) employment commencement date; (4) annual base salary or estimated 
annual aggregate hourly wage; (5) available guaranteed bonus or other contingent 
compensation; and (6) accrued and unused paid-time off. (ii) Since January 1, 2017, with respect to the Employees, there has not been, 
there is not presently pending or existing, and, to the Knowledge of the Sellers, there is not 
threatened in writing any material charge, grievance proceeding or other material claim 
against any Seller (or any director, officer, manager or employee thereof) relating to the 
actual or alleged violation of any applicable Law pertaining to labor relations or 
employment matters. (iii) No Seller has been, nor is any now, a party to any collective bargaining 
agreement or other labor contract.  Since January 1, 2017, there has not been, there is not 
presently pending or existing, and to the Knowledge of the Sellers, there is not threatened 
in writing, any strike, slowdown, picketing, or work stoppage involving any Seller.  There 
is not currently in effect any lock-out, relating to a labor dispute, by any Seller of any 
employee (or group thereof), and no such action is contemplated by any Seller.  (iv) Schedule 4.1(n)(v) of the Disclosure Letter sets forth each of the Benefit 
Plans. (v) The Sellers have made available to Purchaser a copy of each of the Benefit 
Plans and related documentation to the extent requested by Purchaser.  (o) Accounts Receivable.  As of the date of this Agreement, all Accounts 

Receivable represent valid billings arising from sales actually made or services performed in the 
ordinary course of business.  As of the date of the Final Measurement Date, if the condition set 
forth in Section 6.1(h) is applicable, the Accounts Receivable set forth in the Closing Statement 
represent valid billings arising from sales actually made or services performed in the ordinary 
course of business.  Except as set forth on Schedule 4.1(o) of the Disclosure Letter, as of the date 
of this Agreement, to the Knowledge of Sellers, there are no material disputes with respect to any 
of the Accounts Receivable.  As of the date of this Agreement, no counter claims, defenses or 
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offsetting claims with respect to the Accounts Receivable of any Seller are pending or, to Seller’s 
Knowledge, have been threatened in writing.   (p) Title to Purchased Assets.  Except as set forth in Schedule 4.1(p) of the 
Disclosure Letter, Sellers own and have good title to each of the Purchased Assets. (q) Customers and Suppliers. (i) Schedule 4.1(q)(i) of the Disclosure Letter sets forth the top five (5) 

customers of the Sellers, taken as a whole (based on the dollar amount of gross sales to 
such customers) for the year ended December 31, 2017 and the nine month period ended 
September 30, 2018 (the “Material Customers”).  Except as set forth on Schedule 4.1(q)(i) 
of the Disclosure Letter, as of the date of this Agreement: (w) all Material Customers 
continue to be customers of the Sellers, and, to Sellers’ Knowledge, none of Sellers has 
received notice that any Material Customer intends to materially reduce its business with 
the Sellers; (x) to Sellers’ Knowledge no Material Customer has provided notice that it has 
terminated its relationship with any Seller, nor has any Seller received notice that any 
Material Customer intends to do so; (y) no Seller is involved in any material claim, dispute 
or controversy with any Material Customer, other than in the ordinary course of business, 
and (z) no Seller is involved in any material claim, dispute or controversy with any of its 
other customers that, individually or in the aggregate, would reasonably be expected to 
have a Material Adverse Effect.     (ii) Schedule 4.1(q)(ii) of the Disclosure Letter sets forth all of the suppliers 
from which the Sellers, taken as a whole, have purchased goods or services of greater than 
$200,000 for the twelve-month period ended September 30, 2018 (the “Material 
Suppliers”).  Except as set forth on Schedule 4.1(q)(ii) of the Disclosure Letter and except 
for changes in the ordinary course of business, consistent with past practices, as of the date 
of this Agreement: (w) to Sellers’ Knowledge, none of the Sellers has received notice that 
any Material Supplier intends to materially reduce its business with the Sellers, provided 
that the Sellers will be current on their payment to such material supplier; (x) to Sellers’ 
Knowledge no Material Supplier has provided written notice that it has terminated its 
relationship with any Seller, nor has any Seller received notice that any Material Supplier 
intends to do so; (y) no Seller is involved in any material claim, dispute or controversy with 
any Material Supplier where the amount in dispute exceeds $200,000; and (z) no Seller is 
involved in any material claim, dispute or controversy with any of its other suppliers that, 
individually or in the aggregate, would reasonably be expected to have a Material Adverse 
Effect.   (r) Inventory.  As of the date of this Agreement, all of the Purchased Assets 

constituting inventory (the “Acquired Inventory”) consists of a quality and quantity usable and/or 
saleable in the ordinary course of the business consistent with past practices, subject to the reserve 
for excess or obsolete inventory.  As of the date of the Final Measurement Date, if the condition 
set forth in Section 6.1(h) is applicable, the Acquired Inventory set forth in the Closing Statement 
consists of a quality and quantity usable and/or saleable in the ordinary course of the business 
consistent with past practices, subject to the reserve for excess or obsolete inventory.  The 
Acquired Inventory was acquired in the ordinary course of business consistent with past practices.  
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All licensed products of the business of Sellers have been produced in all material respects in 
accordance with all license agreements and in compliance with all “codes of conduct” of its 
licensors and customers, including any provisions thereof relating to labor practices of Seller, its 
vendors or its contract manufacturers.      (s) No Other Representations and Warranties.  Except for the representations 
and warranties contained in this Section 4.1 (including the related portions of the Disclosure 
Letter), none of the Sellers nor any other Person has made or makes any other express or implied 
representation or warranty, either written or oral, on behalf of Sellers, including any representation 
or warranty as to the accuracy or completeness of any information regarding the business of the 
Sellers and the Purchased Assets, or as to the future revenue, profitability or success of the 
business, or any representation or warranty arising from statute or otherwise in law.  Without 
limiting the foregoing, except as otherwise provided in the representations and warranties 
contained in this Section 4.1 (including the related portions of the Disclosure Letter), the Purchased 
Assets are conveyed “as is,” “where is” and “with all faults” and all warranties of merchantability 
or fitness for a particular purpose are expressly disclaimed. 

Section 4.2. Representations and Warranties of the Purchaser.  The Purchaser 
represents and warrants to the Sellers as follows: (a) Organization.  Purchaser is duly organized, validly existing and in good 
standing under the laws of its jurisdiction of organization and has all requisite power and authority 
to own, lease and operate its properties and to carry on its business as now being conducted.    (b) Authority.  Purchaser has all requisite power and authority to execute and 
deliver this Agreement and to perform its obligations hereunder (subject, in the case of the 
obligation to carry out the Transaction, to the entry of the Sale Order).  The execution, delivery 
and performance by Purchaser of this Agreement and the consummation of the Transaction have 
been duly and validly authorized by all requisite corporate action on the part of Purchaser, and no 
other corporate proceeding on the part of Purchaser is necessary to authorize this Agreement and 
to consummate the Transaction.  This Agreement has been duly and validly executed and delivered 
by Purchaser and (assuming the due authorization, execution and delivery by all parties hereto and 
thereto other than the Purchaser) constitutes (or will constitute) valid and binding obligations of 
Purchaser, enforceable against Purchaser in accordance with its terms (subject, in the case of the 
obligation to carry out the Transaction, to the entry of the Sale Order). (c) Consents.  The execution, delivery and performance by Purchaser of this 
Agreement does not, and the consummation by Purchaser of the Transaction will not require 
Purchaser to make any filing with or give notice to, or obtain any Consent from, any Governmental 
Authority, other than the Sale Order and, if required, any clearance under the HSR Act. (d) Brokers.  Purchaser has not incurred any Liability for brokerage or finders’ 
fees or agents’ commissions or other similar payment in connection with the Transaction that 
would be payable by any Seller (a “Purchaser Broker Fee”).    (e) Sufficiency of Funds.  The Purchaser has, and at the Closing will have, the 
resources and capabilities (financial or otherwise) to perform its obligations hereunder, including, 
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without limitation, sufficient funds available to pay the Purchase Price at Closing.  The Purchaser 
has not incurred any obligation, commitment, restriction or liability of any kind that would 
materially impair the Purchaser’s ability to use such funds to satisfy its payment and funding 
obligations under this Agreement. (f) Solvency.  Immediately after giving effect to the transactions contemplated 
by this Agreement, Purchaser and each of its subsidiaries shall be able to pay their respective debts 
as they become due and shall own property which has a fair saleable value greater than the amounts 
required to pay their respective debts (including a reasonable estimate of the amount of all 
contingent liabilities).  Immediately after giving effect to the transactions contemplated by this 
Agreement, the Purchaser and each of its subsidiaries shall have adequate capital to carry on their 
respective businesses.  No transfer of property is being made and no obligation is being incurred 
in connection with the transactions contemplated by this Agreement with the intent to hinder, delay 
or defraud either present or future creditors of any Purchaser or any of its subsidiaries. (g) Acknowledgement.  Purchaser acknowledges and affirms that it has 
completed its own independent investigation, analysis and evaluation of the Purchased Assets, that 
it has made all such reviews and inspections of the Purchased Assets as it deems necessary and 
appropriate, and that in making its decision to enter into this Agreement and consummate the 
Transaction, it has relied solely on its own investigation, analysis, and evaluation with respect to 
all matters without reliance upon any express or implied representations or warranties except as 
expressly set forth in this Agreement, and has not relied on and will not rely on any other statement, 
assertion, omission, representation or warranty.  Purchaser acknowledges that, other than as 
expressly set forth in this Agreement, none of the Sellers, or any of their respective directors, 
officers, employees, Affiliates, stockholders, agents or representatives makes or has made any 
representation or warranty, either express or implied, including as to the accuracy or completeness 
of any of the information regarding Sellers or the business, results of operations, prospects, 
condition (financial or otherwise), assets or liabilities of the Sellers provided or made available to 
Purchaser and its agents or Representatives prior to the Closing, (including, without limitation, 
any information, documents or material made available to Purchaser or any of its agents or 
Representatives in the electronic data room, management presentations or in any other form in 
expectation of the transactions contemplated by this Agreement), or as to the future revenue, 
profitability, expenses, expenditures, results of operations, cash flows, financial condition, 
business, operations, or affairs of the Purchased Assets, or any representation or warranty arising 
from any Law. 

ARTICLE V. 
COVENANTS 

Section 5.1. Interim Covenants of the Sellers.  From the date hereof until the Closing, 
except as otherwise provided in this Agreement or consented to in writing by Purchaser (which 
consent shall not be unreasonably withheld or delayed), Sellers shall (a) conduct their business in 
the ordinary course of business; and (b) use commercially reasonably efforts to maintain and 
preserve intact its current business organization, operations and franchise and to preserve the 
rights, franchises, goodwill and relationships of its Employees, customers, lenders, suppliers, 
regulators, and others having relationships with the business.   
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Section 5.2. Closing Documents.  The Parties shall proceed diligently and in good faith 
to attempt to settle, on or before the Closing Date or such earlier date as may be expressly set forth 
herein, the contents of all Closing Documents to be executed and delivered by the Sellers and the 
Purchaser. 

Section 5.3. Supplement to Disclosure Schedules.  From time to time prior to the 
Closing, Sellers shall have the right (but not the obligation) to supplement or amend the Disclosure 
Letter with respect to any matter hereafter arising or of which it becomes aware after the date 
hereof (each a “Schedule Supplement”).  Any disclosure in any such Schedule Supplement shall 
not be deemed to have cured any inaccuracy in or breach of any representation or warranty 
contained in this Agreement, including for purposes of termination rights contained in this 
Agreement or of determining whether or not the conditions set forth in Section 6.1 have been 
satisfied; provided, however, that if Purchaser has the right to, but does not elect to, terminate this 
Agreement within five (5) Business Days of its receipt of such Schedule Supplement, then 
Purchaser shall be deemed to have irrevocably waived any right to terminate this Agreement with 
respect to such matter. 

Section 5.4. Updates and Access to Information/Confidentiality/Preservation of 
Books and Records.   (a) From the date hereof until the earlier of (i) termination of this Agreement 
and (ii) the Closing, (x) Seller shall provide (A) weekly updates of the Target Inventory and A/R, 
(B) reasonable status updates and such other reasonable information to Purchaser, in each case of 
clauses (A) and (B) as reasonably requested (but no more frequently than once per week) to keep 
Purchaser reasonably apprised as to the day-to-day operations of the Sellers’ businesses and any 
material events, changes or issues that arise, and (y) the Purchaser shall be entitled, through its 
Representatives (including their legal advisors and accountants), to make such reasonable 
investigation of the Sellers, the Purchased Assets and the Assumed Liabilities and such 
examination of the Books and Records as they reasonably request and to make extracts and copies 
of such Books and Records.  Any such investigation and examination shall be conducted during 
regular business hours upon reasonable advance notice in a manner that minimizes disruption to 
the business, operations and activities of the Sellers.  In connection with the Purchasers’ access to 
the Books and Records, the Purchaser shall be accompanied at all times by a Representative of the 
Sellers unless the Sellers otherwise agree, shall not materially interfere with the use and operation 
of the offices and other facilities of the Sellers, and shall comply with all reasonable safety and 
security rules and regulations for such offices and other facilities.  The Sellers shall use their 
commercially reasonable efforts to cause their Representatives to cooperate with Purchaser and its 
Representatives in connection with such investigation and examination.  Notwithstanding anything 
to the contrary contained herein, the Sellers shall be entitled to withhold access to, or examination 
of, any information which they determine (1) includes trade secrets or other proprietary 
information, (2) is protected by attorney-client privilege, work-product privilege, or any other 
similar privilege or doctrine, (3) the disclosure of which is prohibited pursuant to any Contract or 
applicable Law, or (4) includes customer names and pricing.   (b) The Purchaser shall, and shall cause its Affiliates and Representatives to, 
until the Closing: (i) treat and hold as confidential all (and not disclose or provide any third party 
access to any) Sellers’ Confidential Information, (ii) if Purchaser or any of its Representatives is 
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requested or required pursuant to or in connection with any applicable law, rule, regulation or 
procedure of, under or before any governmental authority or self-regulatory agency (including any 
deposition, interrogatory, oral questioning, information or document request, subpoena, court 
order, regulatory filing, civil investigative demand or other similar process) to disclose all or any 
part of the Sellers’ Confidential Information, then such information may be disclosed without 
violation of this Section 5.4(b); provided that Purchaser agrees to promptly notify the Sellers, to 
the extent reasonably practicable and legally permitted under the circumstances, prior to any such 
disclosure so that the Sellers may, if the Sellers so choose, seek a protective order or other 
appropriate remedy protecting the confidentiality of the Sellers’ Confidential Information and/or 
waive compliance with the provisions of this Section 5.4(b).  If, in the absence of a protective 
order or other remedy or the receipt of a waiver by the Sellers, Purchaser is nonetheless, in the 
advice of outside counsel, compelled to disclose the Sellers’ Confidential Information or else stand 
liable for contempt or face other censure or penalty as a result of nondisclosure thereof, Purchaser 
may, without liability hereunder, disclose only that portion of the Sellers’ Confidential Information 
which such counsel advises Purchaser that Purchaser is so compelled to disclose, provided that 
recipient exercises its reasonable efforts at the Sellers’ request and expense to preserve the 
confidentiality of the Sellers’ Confidential Information, including by reasonably cooperating with 
the Sellers to obtain an appropriate protective order, other appropriate remedy or other reliable 
assurance that confidential treatment will be granted with respect to such Sellers’ Confidential 
Information; it being understood that any such person to whom Sellers’ Confidential Information 
is disclosed shall be deemed a “Representative” for purposes of this Section 5.4(b). (c) From and after the Closing until the date that is 24 months after the Closing 
Date, the Purchaser agrees to provide the Sellers with reasonable access to Books and Records 
(and allow the Sellers to make extracts and copies of such Books and Records during such access) 
in connection with the Seller Chapter 11 Cases or any other proceeding or action relating thereto 
at the Sellers’ sole cost and expense.  Any such access shall be during regular business hours upon 
reasonable advance notice and in a manner that minimizes disruption to the business, operations 
and activities of the Purchaser.  In connection with the Sellers’ access to the Books and Records, 
the Sellers shall be accompanied at all times by a Representative of the Purchaser unless the 
Purchaser otherwise agrees, shall not materially interfere with the use and operation of the offices 
and other facilities of the Purchaser, and shall comply with all reasonable safety and security rules 
and regulations for such offices and other facilities.  (d) The Purchaser shall preserve and retain the Books and Records in place as 
of the Closing for a period of six (6) years following the Closing Date.  (e) No less than three (3) Business Days prior to the Auction, Purchaser shall 
have the right, at its sole cost and expense, to conduct one independent review of the Acquired 
Inventory and Accounts Receivable as of any time in respect of any Measurement Date prior 
thereto in each case calculated based on gross book value and not including any estimate for the 
reserve for excess and obsolete inventory, any offset against accounts receivable for Chargebacks 
and aged items, or other accounting adjustments made by Sellers as part of the regular month-end 
and year-end accounting close (the “Interim Inventory and A/R”).  Such review shall be conducted 
during regular business hours upon reasonable advance notice in a manner that minimizes 
disruption to the business, operations and activities of the Sellers. In connection with the 
Purchasers’ review, the Purchaser shall be accompanied at all times by a Representative of the 
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Sellers unless the Sellers otherwise agree, shall not materially interfere with the use and operation 
of the offices and other facilities of the Sellers, and shall comply with all reasonable safety and 
security rules and regulations for such offices and other facilities.  Purchaser shall as promptly as 
practicable but no more than one (1) Business Day after the completion of such review, provide 
Sellers with the results of such review, including the amount of the Interim Inventory and A/R 
proposed by Purchaser.  In the event that (i) Purchaser does not undertake an independent review 
of the Interim Inventory and A/R prior to three (3) Business Days prior to the Auction or (ii) the 
Interim Inventory and A/R proposed by Purchaser or agreed between the Parties exceeds the Target 
Inventory and A/R as of the applicable Measurement Date, the condition to closing set forth in 
Section 6.1(h) shall automatically terminate and be of no further force or effect.  For the avoidance 
of doubt, in no event shall Purchaser be permitted to conduct more than one independent review 
of Acquired Inventory and Accounts Receivable.  (f) From and after the Closing with respect to the Purchased Assets, Purchaser 
shall use commercially reasonable efforts to comply in all material respects with the privacy 
policies of the Sellers or to put in place privacy policies of the Purchaser that are substantially 
similar to the privacy policies of the Sellers. 

Section 5.5. Intellectual Property.  Notwithstanding any other provision in this 
Agreement, the Purchaser consents to the use by the Sellers and Glansaol LLC of the name 
“Glansaol” or any other name or designation of a Seller for a period of twelve (12) months 
following the consummation of the Transaction for the use in connection with the Seller Chapter 
11 Cases, the Seller’s business, and the winding down of the affairs of the Sellers. 

Section 5.6. Disclaimer of Warranties.  Notwithstanding anything contained in this 
Agreement, it is the explicit intent of each Party that the Sellers are not making any representation 
or warranty, express or implied, beyond those expressly given in Section 4.1 of this Agreement, 
and it is understood that, except for such representations and warranties, the Purchaser takes the 
Purchased Assets “as is”, “where is” and “with all faults.”  Without limiting the generality of the 
immediately foregoing, except for the representations and warranties specifically contained in 
Section 4.1, the Sellers hereby expressly disclaim and negate any representation or warranty, 
express or implied, at common law, by statute, or otherwise, relating to the condition of the assets 
of the Sellers; it being the intention of the Parties that the Purchased Assets are to be accepted by 
the Purchaser in their present condition and state of repair.  

Section 5.7. Required Approvals.   (a) Prior to the Closing, upon the terms and subject to the conditions of this 
Agreement, the Parties shall use their reasonable best efforts to cooperate and take, or cause to be 
taken, all actions, and to do, or cause to be done all things necessary, proper or advisable (subject 
to any applicable Laws) to consummate the Closing and the Transaction as promptly as practicable 
including, but not limited to the preparation and filing of all forms, registrations and notices 
required pursuant to applicable Law to be filed to consummate the Closing and the Transaction 
and the taking of such actions as are necessary to obtain any requisite approvals, authorizations, 
Consents, releases, orders, licenses, Permits, qualifications, exemptions or waivers by any third 
party or Governmental Authority.  In furtherance of the foregoing, the Parties agree that as 
promptly as reasonably practicable following the execution of this Agreement the Parties shall 
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make, all premerger notification filings required under (i) the HSR Act (which shall in no event be 
made more than fifteen (15) Business Days after the execution of this Agreement), and (ii) the pre-
merger notification rules in any other jurisdiction in which the parties agree applicable Law 
requires a premerger notification filing (which filing shall be made promptly following such 
determination).  The Purchaser shall be responsible for and shall pay all fees and other costs in 
respect of any required premerger notification filings.   (b) The Parties shall use their reasonable best efforts to take all reasonable steps 
as may be necessary to obtain an approval from, or to resolve an action or proceeding by, any 
Governmental Authority, whether by judicial or administrative action, challenging this Agreement 
or the consummation of the Transaction or the performance of obligations hereunder under any 
antitrust law.  Notwithstanding the foregoing, the Purchaser will, and will cause its Affiliates to, 
commit to and effect, by consent decree, hold separate orders, trust, and otherwise, the divestiture 
of any assets or business of the Purchaser (or its Affiliates) or any Purchased Assets, and permit 
and suffer to be imposed on it any other restrictions on any of its activities, assets, business or the 
Purchased Assets as may be necessary to avoid the entry of, or to effect the dissolution of or vacate 
or lift, any Order relating to any antitrust challenge by any Governmental Authority that would 
otherwise have the effect of preventing or materially delaying the consummation of the 
Transaction. 

Section 5.8. Publicity.  Except as required by applicable Law or in connection with any 
filings by the Sellers with the Bankruptcy Court or in connection with the Auction, the Sellers shall 
not (and shall cause their Representatives not to) issue any press release or make any public 
announcement concerning this Agreement or the Transaction without having provided the 
Purchaser at least one (1) Business Day to review and comment on such release or announcement 
(which comments shall be reasonably considered by Sellers).     

Section 5.9. Certain Matters Relating to Employees.  (a) On or prior to the Petition Date, Sellers shall have delivered a written notice 
in accordance with WARN to the number of employees at each location set forth on Schedule 
5.9(a) (each a “Separated Employee”).  At least seven (7) days prior to the Closing Date, Sellers 
shall deliver to Purchaser a list of the Separated Employees.  At least five (5) days prior to the 
Closing Date, the Purchaser will offer employment to the Sellers’ current employees that are not 
Separated Employees (each an “Employee”), which offers shall be effective as of the Closing Date.  
All such offers of employment shall be contingent on such Employee’s waiver of any claims to 
termination payments against the Sellers’ bankruptcy estate.  Each such Employee who accepts an 
offer of employment from Purchaser is referred to herein as a “Hired Employee.”  Purchaser shall 
not terminate any Hired Employee during the ninety-one (91) day period following the Closing 
Date (the “Termination Period”) so as to give rise to any Seller obligation or Liability under 
WARN. In the event that the Purchaser does not comply with this Section 5.9(a), the Purchaser 
shall indemnify and hold Sellers harmless from all Liabilities under WARN arising against Sellers 
and any termination payments that may become due to a Hired Employee. (b) The Purchaser agrees to assume all Liability for unused vacation time and 
paid time off accrued by the Hired Employees prior to the Closing Date as provided under the 
Seller’s applicable vacation and paid time off policies (such unused time being referred to 
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collectively as, the “Assumed PTO Liabilities”), and the Purchaser or its Affiliates shall honor and 
satisfy any and all such Assumed PTO Liabilities. (c) For purposes of vacation entitlement under Purchaser’s and its Affiliates 
vacation plans and policies, and subject to the terms of such vacation plans and policies, each Hired 
Employee shall be credited with his or her years of service with the Sellers before the Closing 
Date, to the same extent as such Hired Employee was entitled, before the Closing Date, to such 
service credit.  In addition, the Purchaser shall grant all Hired Employees full credit after the 
Closing Date for all service with any of the Sellers for purposes of eligibility, vesting and benefit 
accrual purposes under any employee benefit or compensation plans, programs, agreements or 
arrangements maintained by the Purchaser or any of its Affiliates for the benefit of such Hired 
Employees (the “Purchaser Plans”).  With respect to any such Purchaser Plan that is a group health 
or welfare plan in which the Hired Employees become eligible to participate after the Closing 
Date, the Purchaser shall, and shall cause its Affiliates to, (i) cause to be waived all pre-existing 
condition exclusions and actively at work requirements and similar limitations, eligibility waiting 
periods and evidence of insurability requirements under any Purchaser Plans during the plan year 
in which Hired Employees commence participation in such Purchaser Plans and (ii) cause any 
deductible, co-insurance and covered out-of-pocket expenses paid by the Hired Employees to be 
taken into account during the plan year in which Hired Employees commence participation in such 
Purchaser Plans. (d) From and after the Closing, the Purchaser shall be solely responsible for the 
provision of continuation coverage under COBRA to each “M&A qualified beneficiary”, 
regardless of when such M&A qualified beneficiary’s “qualifying event” (as defined in Section 
4980B of the Code) has occurred or occurs.  (e) The Purchaser and its Affiliates shall be solely responsible for providing all 
notices required under WARN and for taking all remedial measures, including the payment of all 
amounts, penalties, liabilities, costs and expenses if such notices are not provided, with respect to 
any obligations under WARN arising out of or resulting from any termination of employment of 
any Hired Employees on or after the Closing Date. 

Section 5.10. Non-Solicitation.  Prior to the Closing, Purchaser shall not (i) directly or 
indirectly solicit, encourage or attempt to solicit or encourage any of the employees, agents, 
independent contractors, consultants or representatives of any Seller to terminate his, her or its 
relationship with such Seller prior to the Closing Date; (ii) directly or indirectly solicit, encourage 
or attempt to solicit or encourage any of the employees, agents, independent contractors, 
consultants or representatives of a Seller to become employees, agents, representatives, consultants 
or independent contractors of any other Person; (iii) directly or indirectly solicit or attempt to 
solicit any customer, vendor or distributor of a Seller with respect to any product or service being 
furnished, made, sold or leased by such Seller; or (iv) persuade or seek to persuade any customer 
of a Seller to cease to do business or to reduce the amount of business that such customer has 
customarily done with the Sellers, or contemplates doing with Sellers. 

Section 5.11. Bulk Transfer Laws.  The Parties hereby waive compliance with the 
requirements and provisions of any bulk sales, bulk transfer or similar Laws of any jurisdiction 
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that may otherwise be applicable with respect to the sale of any or all of the Purchased Assets to 
Purchaser and any other transactions contemplated by this Agreement.  

Section 5.12. Competing Transaction.  The obligations of the Sellers under this 
Agreement are subject to approval by the Bankruptcy Court and the consideration by Sellers of 
higher or better competing bids in respect of all or part of the Purchased Assets (whether in 
combination with other assets of Sellers or otherwise).  From the date hereof (and any prior time) 
and until the Closing Date, Sellers are permitted to cause their Representatives and Affiliates to 
initiate contact with, solicit or encourage submission of any inquiries, proposals or offers by, any 
Person (in addition to Purchaser and its Affiliates, agents and representatives) in connection with 
any sale or other disposition of the Purchased Assets.  In addition, Sellers shall be permitted to 
respond to any inquiries or offers to purchase all or any part of the Purchased Assets and perform 
any and all other acts related thereto which are required under the Bankruptcy Code, or other 
applicable Law, including supplying information relating to the business of the Sellers and the 
assets of Sellers to prospective purchasers.  

Section 5.13. Expense Reimbursement and Breakup Fee.  Notwithstanding anything 
in this Agreement to the contrary, Sellers agree, on a joint and several basis, to pay Purchaser the 
Breakup Fee and the Expense Reimbursement in accordance with Section 8.2. The Bid Protections 
for the Purchaser shall be allowed super-priority administrative expense claims of Sellers, subject 
to any carve-out in any order approving post-petition financing and junior to any super-
priority claim of the DIP Lender and/or adequate protection claims of the prepetition secured 
lenders, with priority over any and all other administrative expenses, including those specified 
in Section 503(b) or 507(b) of the Bankruptcy Code and, if triggered, shall be payable in 
accordance with the terms of the this Agreement, free and clear of all liens, including the DIP 
Lender’s liens under the DIP Facility, without further order of the Bankruptcy Court.  The Parties 
acknowledge and agree that the terms and conditions set forth in this Section 5.13 with respect to 
the payment of the Expense Reimbursement and Breakup Fee will become operative upon entry 
by the Bankruptcy Court of the Sale Procedures Order.   

ARTICLE VI. 
CONDITIONS TO CLOSING 

Section 6.1. Conditions for the Purchaser.  The obligation of the Purchaser to 
consummate the Closing is subject to the satisfaction or waiver in writing by the Purchaser, at or 
before the Closing, of each of the following conditions: (a) All of the covenants and agreements in this Agreement to be complied with 
or performed by the Sellers on or before the Closing Date shall have been complied with and 
performed in all material respects.   (b) The representations and warranties of the Sellers shall be true and correct 
except as would not individually or in the aggregate constitute, or be reasonably likely to result in, 
a Material Adverse Effect (without giving effect to any limitation as to materiality set forth therein) 
as of the date of this Agreement and as of the Closing Date as if made on the Closing Date (except 
for any representation or warranty made as of a specified date, which shall be true and correct in 
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all material respects (without giving effect to any limitation as to materiality set forth therein) as 
of such specified date). (c) No Governmental Authority of competent jurisdiction shall have enacted, 
issued, promulgated, enforced or entered any applicable Law (including any Order) which is in 
effect and has the effect of making the Transaction illegal or otherwise restraining or prohibiting 
consummation of the Transaction and which is not satisfied or resolved or preempted by the Sale 
Order. (d) All requisite clearances or approvals under any the HSR Act shall have been 
obtained. (e) The Bankruptcy Court shall have entered the Sale Order, after notice and a 
hearing as defined in Section 102(1) of the Bankruptcy Code, approving the terms and conditions 
of this Agreement and authorizing the Sellers to perform all acts necessary to consummate the 
Transaction, and such Sale Order shall not have been stayed, vacated or stayed pending appeal; 
provided that Purchaser may in its sole discretion waive the requirement that such sale order be 
final and non-applicable. (f) The Sellers shall have assumed and assigned to Purchaser the Assumed 
Contracts and Assumed Leases, in each case pursuant to Section 365 of the Bankruptcy Code and 
the Sale Order, subject to Purchaser’s provision of adequate assurance as may be required under 
Section 365 of the Bankruptcy Code and Purchaser’s assumption of the Cure Costs in respect of 
Assumed Leases or Assumed Contracts.   (g) The deliveries described in Section 7.2 shall have been made. (h) The Acquired Inventory and A/R set forth on the Closing Statement is not 
less than the Target Inventory and A/R as of the Final Measurement Date; provided that the 
applicability of this condition is subject to Section 5.4(e). 

Section 6.2. Conditions for the Sellers.  The obligations of the Sellers to consummate 
the Closing are subject to the satisfaction or waiver in writing by the Sellers, at or before the 
Closing, of each of the following conditions: (a) All of the covenants and agreements in this Agreement to be complied with 
or performed by the Purchaser on or before the Closing Date shall have been complied with and 
performed in all material respects. (b) The representations and warranties of the Purchaser set forth in Section 
4.2(e) (resources) hereof shall be true and correct in all respects and the representations and 
warranties of the Purchaser set forth in Section 4.2 (other than Section 4.2(e)) shall be true and 
correct in all material respects (without giving effect to any limitation as to materiality set forth 
therein), in each case, as of the date of this Agreement and as of the Closing Date as if made on 
the Closing Date (except for any representation or warranty made as of a specified date, which 
shall be true and correct in all material respects (without giving effect to any limitation as to 
materiality set forth therein) as of such specified date).   
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(c) No Governmental Authority of competent jurisdiction shall have enacted, 
issued, promulgated, enforced or entered any applicable Law (including any Order) which is in 
effect and has the effect of making the Transaction illegal or otherwise restraining or prohibiting 
consummation of the Transaction and which is not satisfied or resolved or preempted by the Sale 
Order. (d) After notice and a hearing as defined in Section 102(1) of the Bankruptcy 
Code, the Bankruptcy Court shall have entered the Sale Order, and such Sale Order (i) shall have 
become final and non-appealable, (ii) shall not have been stayed, stayed pending appeal or vacated 
and (iii) shall not have been amended, supplemented or otherwise modified in a manner that results 
in such Sale Order no longer being an order of the Bankruptcy Court, in form and substance 
reasonably satisfactory to the Sellers, authorizing the matters referred to in Section 3.3. (e) All requisite clearances or approvals under any antitrust or trade regulation 
laws shall have been obtained. (f) The deliveries described in Section 7.3 shall have been made. 

ARTICLE VII. 
CLOSING 

Section 7.1. Closing Arrangements.  The consummation of the Transaction (the 
“Closing”) shall take place at 10:00 a.m. on the third Business Day following the date on which 
all of the conditions set forth in Article VI have been satisfied or waived (other than any conditions 
that can only be satisfied as of the Closing, but subject to the satisfaction or waiver of such 
conditions) (the “Closing Date”), at the offices of Willkie Farr & Gallagher, LLP, 787 Seventh 
Avenue, New York, NY 10019, or at such other time or place as may be mutually agreed to by the 
Parties.  

Section 7.2. Sellers’ Deliveries.  On or before the Closing Date, the Sellers shall deliver 
or cause to be delivered the following items and documents to the Purchaser, with each such 
document to be effective as of the Closing: (a) a certificate executed on behalf of the Sellers representing and certifying 
that the conditions set forth in Section 6.1 have been fulfilled; (b) the Bill of Sale, duly executed by the Sellers; (c) the Assignment of Intellectual Property, duly executed by the Sellers; (d) the Assignment and Assumption Agreement, duly executed by the Sellers; (e) a certificate of non-foreign status, substantially in the form of the sample 
certification contained in Treasury Regulations Section 1.1445-2(b)(2)(iv), duly executed by the 
Sellers (or if a Seller is a “disregarded entity” for U.S. federal income tax purposes, by the Person 
that is treated as the owner of such Seller for U.S. federal income tax purposes); and 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 78 of 185



 

38 

Section 7.3. Purchaser’s Deliveries.  On or before the Closing Date, the Purchaser shall 
deliver or cause to be delivered the Purchase Price and the following items and documents to the 
Sellers, with each such document to be effective as of the Closing:   (a) a certificate executed on behalf of the Purchaser representing and certifying 
that the conditions set forth in Section 6.2 have been fulfilled; (b) the Assignment and Assumption Agreement, duly executed by the 
Purchaser; and (c) the Assignment of Intellectual Property duly executed by the Purchaser. 

Section 7.4. Tax Matters. (a) Solely to the extent not exempt in accordance with Section 1146 of the 
Bankruptcy Code, Purchaser shall pay and shall be responsible for all state and local Transfer 
Taxes, if any, occasioned by the conveyance of the Leased Real Property and the Purchased Assets 
from the Sellers to the Purchaser, including any notarial fees incurred in connection therewith; 
provided, however, that the Parties shall reasonably cooperate in availing themselves of any 
available exemptions from any such Transfer Taxes (the Transfer Taxes, notarial fees and other 
costs, fees and expenses described in this sentence, “Transfer Costs”).  The Purchaser shall be 
responsible for the preparation and filing of all Tax Returns relating to Transfer Taxes. (b) No later than 90 days following the Closing Date, the Purchaser shall 
provide the Sellers with a proposed allocation of the Purchase Price and the Assumed Liabilities 
among the Purchased Assets.  If the Sellers do not deliver a written notice disagreeing with 
Purchaser’s proposed allocation within 30 days following Sellers’ receipt thereof, the proposed 
allocation shall be final.  If the Sellers deliver a written notice disagreeing with the Purchaser’s 
proposed allocation within 30 days following Sellers’ receipt thereof, the Parties shall use 
commercially reasonable efforts to resolve such dispute within thirty days following the date of 
the dispute notice.  If Sellers and Purchaser are unable to resolve such dispute within such 30-day 
period, they shall refer such dispute to an independent accounting firm or appraisal firm jointly 
selected by the Parties, whose determination shall be consistent with Section 2.4 hereof and shall 
be final and binding on Sellers and Purchaser for all purposes of this Agreement.  The final 
allocation of the Purchase Price and the Assumed Liabilities among the Purchased Assets, 
determined in accordance with this Section 7.4(b), shall be set forth on a written schedule (the 
“Allocation Schedule”).  The Sellers and the Purchaser agree to timely file, or to cause to be timely 
filed, Internal Revenue Service Form 8594 (or any comparable form under state, local, or foreign 
Tax law) and any required attachments thereto in accordance with the Allocation Schedule.  Except 
to the extent otherwise required pursuant to a “determination” within the meaning of IRC Section 
1313(a) (or any comparable provision of state, local or foreign law), neither the Sellers nor the 
Purchaser shall take, or shall permit any of its Affiliates to take, a Tax position (whether on a Tax 
Return or otherwise) that is inconsistent with the allocation reflected in the Allocation Schedule. (c) The Sellers shall be responsible for any Property Taxes (including any 
special or supplemental assessments) with respect to any Purchased Asset allocable to any taxable 
period or portion thereof ending prior to or on the Closing Date (the “Pre-Closing Tax Period”) 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 79 of 185



 

39 

(without regard to when such Taxes are assessed or payable).  The Purchaser shall be responsible 
for any Liability for Property Taxes (including any special or supplemental assessments) with 
respect to any Purchased Asset for Tax periods other than the Pre-Closing Tax Period (without 
regard to when such Taxes are assessed or payable).  In either case, the amount of Property Tax 
allocable to a Pre-Closing Tax Period of a taxable period that commences prior to and includes 
(but does not end on) the Closing Date (a “Straddle Period”) shall be deemed to be the amount of 
such Tax for the entire Straddle Period multiplied by a fraction, the numerator of which is the 
number of days in the Pre-Closing Tax Period and the denominator of which is the number of days 
in the Straddle Period.  If, following the Closing, one Party remits to the appropriate Governmental 
Authority payment for Property Taxes which are subject to this Section 7.4(c) and such payment 
includes the other Party’s share of such Property Taxes, such other Party shall promptly reimburse 
the remitting Party for its share of such Property Taxes upon written notice from such paying Party; 
provided, that Purchaser shall not be required to make any payment with respect to prepaid 
Property Taxes.  Any refund of Property Taxes which are subject to this Section 7.4(c) shall be 
allocated between the Sellers and the Purchaser in a manner consistent with the foregoing. (d) The Purchaser and the Sellers shall furnish or cause to be furnished to each 
other, as promptly as reasonably practicable, such information in their possession and assistance 
relating to the Purchased Assets and the Assumed Liabilities as is reasonably necessary for the 
preparation and filing of any Tax Return, claim for refund or other filings relating to Tax matters, 
or in connection with any Tax audit or other Tax proceeding.   

ARTICLE VIII. 
TERMINATION OF AGREEMENT 

Section 8.1. Termination.  This Agreement may be terminated at any time prior to the 
Closing: (a) by mutual written consent of the Sellers and the Purchaser; (b) by either the Sellers or the Purchaser, if Purchaser is the Successful Bidder 
and the Closing has not occurred on or prior to the Outside Date, provided that the failure of the 
Closing to occur on or prior to the Outside Date is not a result of such Party’s failure to satisfy the 
conditions to the Closing contained in this Agreement;  (c) by the Purchaser, in the event of any inaccuracy in any of the Sellers’ 
representations or warranties contained in this Agreement or any breach of any of the Sellers’ 
covenants or agreements contained in this Agreement which, individually or in the aggregate with 
all other such inaccuracies and breaches, (i) would result in a failure of a condition set forth in 
Section 6.1, and (ii) is either incapable of being cured or, if capable of being cured, is not cured in 
all material respects within the earlier of (x) thirty (30) calendar days after written notice thereof 
and (y) the Outside Date; provided, that Purchaser shall not have the right to terminate this 
Agreement under this Section 8.1(c) at a time when the Sellers have (or would have after the 
passage of time) the right to terminate this Agreement under Section 8.1(d);  (d) by the Sellers, in the event of any inaccuracy in any of the Purchaser’s 
representations or warranties contained in this Agreement or any breach of any of the Purchaser’s 
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covenants or agreements contained in this Agreement which, individually or in the aggregate with 
all other such inaccuracies and breaches, (i) would result in a failure of a condition set forth in 
Section 6.2, and (ii) is either incapable of being cured or, if capable of being cured, is not cured in 
all material respects within the earlier of (x) thirty (30) calendar days after written notice thereof 
and (y) the Outside Date; provided, that the Sellers shall not have the right to terminate this 
Agreement under this Section 8.1(d) at a time when the Purchaser has (or would have after the 
passage of time) the right to terminate this Agreement under Section 8.1(c);  (e) by Sellers if, at any time prior to the earlier of the selection of Purchaser as 
the Successful Bidder at the Auction or the entry of the Sale Order, Sellers receives a proposal or 
indication of interest with respect to an Alternative Transaction and (a) Sellers have provided 
written notice to Purchaser that it is prepared to terminate this Agreement to enter into a Contract 
with respect to such Alternative Transaction, which notice shall include the material terms and 
conditions of the transaction that constitutes such Alternative Transaction (but shall not be required 
to include the identity of the Person making such proposal) and (b) Purchaser has not made, within 
five (5) Business Days following receipt of such notice, a binding and irrevocable written and 
complete proposal that the Sellers determine in good faith, after consultation with their financial 
and legal advisors is in the best interests of Sellers’ bankruptcy estate such that Sellers confirms 
in writing that it will not pursue such Alternative Transaction;  (f) by either the Sellers or Purchaser if the Bankruptcy Court shall have stated 
unconditionally that it will not enter the Sale Order confirming the sale to the Purchaser;  (g) by either the Sellers or the Purchaser, if a Governmental Authority of 
competent jurisdiction shall have issued a final Order or taken any other non-appealable final 
action, in each case, having the effect of permanently making the Transaction illegal or otherwise 
permanently restraining or prohibiting consummation of the Transaction; (h) by either the Sellers or Purchaser, if the Auction has occurred and the 
Purchaser does not become either the Successful Bidder or the Back-Up Bidder (each as defined 
in the Sale Procedures Order); (i) by either the Sellers or Purchaser if Purchaser is the Back Up Bidder, upon 
the earlier of Closing of the sale to the Successful Bidder or the date that is five (5) Business Days 
following the determination of the winning bidder in the Auction.   

Section 8.2. Effect of Termination.   (a) Except in the case of a termination pursuant to (i) Section 8.1(b) as a result 
of Purchaser’s failure to satisfy the conditions within its control and set forth in Section 6.2 on or 
prior to the Closing Date, provided that the Sellers are not then in material breach of this 
Agreement or (ii) Section 8.1(d), in the event of any termination of this Agreement, Sellers shall 
immediately return the Purchase Price Deposit to Purchaser, and there shall be no liability or 
obligation thereafter on the part of any Party to the other except for fraud or an intentional breach.  
Notwithstanding anything to the contrary in this Agreement, the termination of this Agreement 
shall not affect the rights or obligations of the Parties set forth in this Section 8.2, Section 5.13, 
Article IX and Section 2.9.    
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(b) Notwithstanding anything to the contrary in this Agreement, in addition to 
Sellers’ obligations to cause the release of the Purchase Price Deposit to Purchaser in accordance 
with this Agreement:  (i) Sellers shall within three (3) Business Days after a termination of this 

Agreement, pay to Purchaser by wire transfer of immediately available funds the 
Expense Reimbursement unless this Agreement has been terminated as provided in 
Section 8.1(a) or Section 8.1(d), and provided, that the Purchaser is not then in breach 
of this Agreement; and (ii)  Sellers shall within three (3) Business Days after the closing of an 
Alternative Transaction, pay to Purchaser by wire transfer of immediately available 
funds the Breakup Fee if Purchaser is not the Successful Bidder, unless this Agreement 
has been terminated as provided in Section 8.1(a), 8.1(b), 8.1(d), 8.1(f), or 8.1(g), and 
provided, that the Purchaser is not then in breach of this Agreement. (c) Purchaser acknowledges and agree that, subject to such payments being 

paid, the payments described in Section 8.2(b) shall be the sole and exclusive remedy of Purchaser 
of this Agreement (other than (i) prior to the termination of this Agreement, specific performance 
but only as expressly permitted under Section 9.8 and (ii) with respect to any covenant or 
agreement required by this Agreement to be performed by Sellers after the Closing), and Purchaser 
shall irrevocably waive and release Sellers, as a condition to receipt of such payments (but subject 
to the payment thereof), from any and all statutory, equitable, legal or common law claims or 
remedies that Purchaser may have against any Seller or its Affiliates or Representatives in respect 
of any breach of or default under this Agreement, except for fraud or an intentional breach.  The 
Parties acknowledge that in no event shall the Breakup Fee or the Expense Reimbursement be paid 
to the Purchaser more than once.  (d) The Parties acknowledge and agree that (A) the agreements contained in 
this Section 8.2 are an integral part of this Agreement and the Transaction and are a material and 
necessary inducement to Purchaser to enter into this Agreement and to consummate the 
Transactions and (B) in light of the difficulty of accurately determining actual damages with 
respect to the foregoing, the right to any such payment of the Bid Protections constitutes a 
reasonable estimate of the damages that will compensate Purchaser in the circumstances in which 
such fees are payable for the efforts and resources expended and the opportunities foregone while 
negotiating this Agreement and in reliance on this Agreement and on the expectation of the 
consummation of the Transactions.  Sellers acknowledge and agree that the entry into this 
Agreement provides value to Sellers’ Chapter 11 estates by, among other things, inducing other 
Persons to submit higher or better offers for the Purchased Assets.  For the avoidance of doubt, 
notwithstanding anything to the contrary in this Agreement, nothing in this Section 8.2 will in any 
way limit the Parties’ obligations pursuant to Section 2.9.  The parties acknowledge and agree that, 
in the event that the payment of any amount of Bid Protections described in Section 8.2 becomes 
due and payable, and all such amounts are actually paid to Purchaser, such amounts will constitute 
liquidated damages (and not a penalty).  
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(e) Notwithstanding anything contained herein to the contrary, the termination 
of this Agreement shall not affect the rights or obligations of the Parties under the Confidentiality 
Agreement.  (f) SUBJECT TO SECTION 8.2(B), NOTHING IN THIS SECTION 8.2 
WILL RELIEVE PURCHASER OR SELLERS OF ANY LIABILITY FOR A BREACH OF 
THIS AGREEMENT PRIOR TO THE VALID TERMINATION OF THIS AGREEMENT. 

ARTICLE IX. 
MISCELLANEOUS 

Section 9.1. Survival.  The representations and warranties of the Parties in this 
Agreement shall not survive the Closing.  No covenants in this Agreement shall survive the 
Closing except to the extent the terms thereof expressly contemplate performance following 
Closing.   

Section 9.2. Relationship of the Parties.  Nothing in this Agreement shall be construed 
so as to make Purchaser or any Affiliate of Purchaser a partner of any Seller. 

Section 9.3. Amendment of Agreement.  This Agreement may not be supplemented, 
modified or amended except by a written agreement executed by each Party.   

Section 9.4. Notices.  All notices, demands and other communications to be given or 
delivered under or by reason of the provisions of this Agreement shall be in writing and shall be 
deemed to have been given (a) when personally delivered, (b) when transmitted (except if not a 
Business Day then the next Business Day) via electronic mail to the number set out below if the 
sender on the same day sends a confirming copy of such notice by a recognized overnight delivery 
service (charges prepaid), (c) the day following the day (except if not a Business Day then the next 
Business Day) on which the same has been delivered prepaid to a reputable national overnight air 
courier service or (d) the third Business Day following the day on which the same is sent by 
certified or registered mail, postage prepaid.  Notices, demands and communications, in each case 
to the respective Parties, shall be sent to the applicable address set forth below, unless another 
address has been previously specified in writing by such Party: 

(a) If to the Purchaser, to: 

AS Beauty LLC 
10 West 33rd Street 
New York, NY 10001 
Attention:    Alan Shamah 
                    Victor Azrak 
 
with a copy (which shall not constitute notice) given in like manner to: 

Sills Cummis & Gross P.C. 
101 Park Avenue 
New York, NY 10178 
Attention:    Michael B. Goldsmith 
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(b) If to the Sellers, to: 

Glansaol LLC  
c/o Warburg Pincus LLC 
450 Lexington Avenue 
New York, NY 10017  
Attention:  General Counsel  
 
with a copy (which shall not constitute notice) given in like manner to: 

Willkie Farr & Gallagher LLP 
787 Seventh Avenue 
New York, NY 10019 
Attention:   Mark A. Cognetti, Esq. 
 Brian Lennon, Esq. 
   

Section 9.5. Fees and Expenses.  The Parties agree that, except as otherwise expressly 
provided in this Agreement (including in Section 5.7), each Party shall bear and pay all costs, fees 
and expenses that it incurs, or which may be incurred on its behalf, in connection with this 
Agreement and the Transaction. 

Section 9.6. Governing Law; Jurisdiction; Service of Process.  This Agreement shall 
be governed by and construed in accordance with federal bankruptcy law, to the extent applicable, 
and, where state law is implicated, the internal laws of the State of New York, without giving 
effect to any principles of conflicts of law.  Without limiting any party’s right to appeal any order 
of the Bankruptcy Court, the parties agree that if any dispute arises out of or in connection with 
this agreement or any of the documents executed hereunder or in connection herewith, the 
Bankruptcy Court shall have exclusive personal and subject matter jurisdiction and shall be the 
exclusive venue to resolve any and all disputes relating to the Transaction.  Such court shall have 
sole jurisdiction over such matters and the parties affected thereby and Purchaser and the Sellers 
each hereby consent and submit to such jurisdiction; provided, however, that if the bankruptcy 
proceedings have closed and cannot be reopened, the Parties agree to unconditionally and 
irrevocably submit to the exclusive jurisdiction of the United States District Court for the Southern 
District of New York and any appellate court thereof, for the resolution of any such claim or 
dispute.  The Parties hereby irrevocably waive, to the fullest extent permitted by applicable law, 
any objection which they may now or hereafter have to the laying of venue of any such dispute 
brought in such court or any defense of inconvenient forum for the maintenance of such dispute.  
Each of the Parties hereto agrees that a judgment in any such dispute may be enforced in other 
jurisdictions by suit on the judgment or in any other manner provided by law.  In the event any 
such action, suit or proceeding is commenced, the Parties hereby agree and consent that service of 
process may be made, and personal jurisdiction over any Party hereto in any such action, suit or 
proceeding may be obtained, by service of a copy of the summons, complaint and other pleadings 
required to commence such action, suit or proceeding upon the Party at the address of such Party 
set forth in Section 9.4 hereof, unless another address has been designated by such Party in a notice 
given to the other Parties in accordance with the provisions of Section 9.4 hereof. 
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Section 9.7. Further Assurances.  Subject to the other provisions of this Agreement, 
each of the Parties hereto agrees to execute, acknowledge, deliver, file and record such further 
certificates, amendments, instruments and documents, and to do all such other acts and things, as 
may be reasonably requested by any other Party in order to carry out the intent and purpose of this 
Agreement at the expense of the requesting Party, provided that this Section 9.7 shall not require 
any Party to take any action that is commercially unreasonable or that would result in any Liability 
of such Party or any of its Affiliates.   

Section 9.8. Specific Performance.  Purchaser acknowledges that Sellers would be 
damaged irreparably in the event that this Agreement is not performed by Purchaser in accordance 
with its specific terms or is otherwise breached by Purchaser or Purchaser fails to consummate the 
Closing as required hereunder and that, in addition to any other remedy that Sellers may have 
under law or equity, Sellers shall be entitled to injunctive relief to prevent breaches of the terms of 
this Agreement and to enforce specifically the terms and provisions hereof that are required to be 
performed by Purchaser. 

Section 9.9. Entire Agreement.  Except as set forth herein, this Agreement and the 
Confidentiality Agreement constitute the full and entire agreement between the Parties hereto 
pertaining to the Transaction and supersedes all prior agreements, understandings, negotiations 
and discussions, whether oral or written, with respect thereto made by any Party.  Purchaser 
acknowledges that it is a Representative (as defined in the Confidentiality Agreement) of Supply 
Beauty and Purchaser is bound by the terms of the Confidentiality Agreement as if it were an 
original party thereto. 

Section 9.10. Waiver.  No waiver of any of the provisions of this Agreement shall be 
deemed or shall constitute a waiver of any other provision (whether or not similar) nor shall any 
waiver constitute a continuing waiver unless otherwise expressed or provided.  All waivers 
hereunder must be in writing to be effective. 

Section 9.11. Assignment.  Neither the Sellers nor the Purchaser may assign or otherwise 
transfer their respective rights and/or obligations hereunder (or agree to do so) without the prior 
written consent of the other Parties.  Any assignment or other transfer not permitted under this 
Section 9.11 shall be null and void ab initio.   

Section 9.12. Successors and Assigns.  This Agreement shall bind and inure to the 
benefit of the Parties hereto and their respective successors and permitted assigns.   

Section 9.13. No Third Party Beneficiaries.  Nothing in this Agreement is intended to, 
or shall, confer any third party beneficiary or other rights or remedies upon any Person other than 
the Parties hereto.   

Section 9.14. Severability of Provisions.  Any provision of this Agreement which is 
determined by a court of competent jurisdiction to be invalid or unenforceable in any jurisdiction 
shall, as to that jurisdiction, be ineffective to the extent of such invalidity or unenforceability 
without rendering invalid or unenforceable the remaining provisions of this Agreement or affecting 
the validity or enforceability of any of the provisions of this Agreement in any other jurisdiction, 
and if any provision of this Agreement is determined to be so broad as to be unenforceable, such 
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provision shall be interpreted to be only so broad as is enforceable, provided in all cases that neither 
the economic nor legal substance of this Agreement is affected by the operation of this sentence 
in any manner materially adverse to any party.  Upon any such determination that any provision 
of this Agreement is invalid or unenforceable, the Parties shall negotiate in good faith in an effort 
to agree upon a suitable and equitable substitute provision to effect the original intent of the Parties. 

Section 9.15. Counterparts.  This Agreement may be executed in multiple counterparts, 
each of which shall be deemed an original hereof, and all of which shall constitute a single 
agreement effective as of the date hereof.  Any delivery of an executed counterpart of this 
Agreement by facsimile or electronic mail shall be as effective as delivery of a manually executed 
counterpart of this Agreement.   

Section 9.16. Guarantee.   (a) As an inducement of Sellers to enter into this Agreement, each Indirect
Owner, as a guarantor hereunder, hereby fully and irrevocably and unconditionally guarantees to 
Sellers the full, punctual and complete performance by Purchaser of such all payment obligations 
of Purchaser (including any payment obligations of Purchaser arising as a result of a breach by 
Purchaser of this Agreement, collectively, the “Guaranteed Obligations”) when and as the same 
shall become due and payable.  Each such guarantee is absolute and shall be as principal and not 
merely as surety.  (b) Each Indirect Owner undertakes to each Seller that, if and whenever
Purchaser is in default of such Guaranteed Obligations, the Indirect Owner(s) will, as a joint and 
several co-obligor with Purchaser and without any necessity of Sellers pursuing its remedies 
against Purchaser, upon written demand duly and promptly perform or procure the performance of 
the obligations of Purchaser to pay such Guaranteed Obligations in accordance with the terms and 
provisions hereof, and subject to the conditions hereof.  (c) This guarantee shall be construed as a continuing absolute and
unconditional guarantee of payment without regard to (i) the validity or enforceability of this 
Section 9.16, (ii) any defense, set-off or counterclaim (other than a defense of payment or 
performance) that may at any time be available to or be asserted by Purchaser or the Indirect 
Owners against Sellers as a result of or arising out of the Agreement or any other transaction, or 
(iii) any other circumstances whatsoever (with or without notice to or knowledge of Purchaser or
the Indirect Owners) that constitutes, or might be construed to constitute, an equitable or legal
discharge of any of Sellers for the obligations under this Agreement, or to the Indirect Owners,
under this guarantee, in bankruptcy or in any other instance; provided, that with respect to the
failure of the Purchaser to consummate the Closing when required to do so under the terms of this
Agreement, this guarantee shall only be applicable to the extent the Purchaser is then otherwise
required to consummate the Closing pursuant to the terms of this Agreement. The Indirect Owners,
as applicable, hereby waive diligence, presentment, demand of payment, filing of claims with a
court in the event of merger, insolvency or bankruptcy of such Seller, any right to require a
proceeding first against Purchaser, protest or notice with respect to any such Guaranteed
Obligations and all demands whatsoever, and covenants that the obligations under this Section
9.16 will not be discharged except by payment in full of any Guaranteed Obligations.
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(d) Each Indirect Owner hereby represents and warrants that: (a) the execution, 
delivery and performance of this Agreement have been duly authorized by all necessary action, 
(b) this Section 9.16 constitutes a legal, valid and binding obligation of such Indirect Owner 
enforceable against such Indirect Owner in accordance with its terms, except to the extent that its 
enforceability may be subject to applicable bankruptcy, insolvency, reorganization, moratorium or 
other similar Laws affecting the enforcement of creditors’ rights generally and by general equitable 
principles, and (c) such Indirect Owner has or will have as of the Closing, the financial capacity to 
pay and perform its obligations under this Section 9.16. 

 [Signature Pages Follow]
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Exhibit A 

Assignment and Assumption Agreement 

(see attached) 
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EXHIBIT A 
FINAL FORM 

ASSIGNMENT AND ASSUMPTION AGREEMENT 

ASSIGNMENT AND ASSUMPTION AGREEMENT, made and entered into as 
of [•], 2019 (this “Assignment and Assumption Agreement”), by and among Glansaol Holdings 
Inc., a Delaware corporation, Glansaol Management LLC, a Delaware limited liability company, 
Julep Beauty, Inc., a Washington corporation, Laura Geller Holdings, LLC, a Delaware limited 
liability company, Laura Geller Beauty, LLC, a Delaware limited liability company, Laura 
Geller Brands, LLC, a Delaware limited liability company, Clark’s Botanicals, Inc., a New York 
corporation  (collectively, the “Sellers”), and AS Beauty LLC, a Delaware limited liability 
company (“Purchaser”).  Capitalized terms used herein and not otherwise defined shall have the 
meanings ascribed to them in the Purchase Agreement (as defined below). 

WHEREAS, the Sellers and Purchaser have entered into an Asset Purchase 
Agreement, dated as of December 19, 2018 (the “Purchase Agreement”), providing for, among 
other things, the sale, transfer, assignment, conveyance and delivery by the Sellers to Purchaser 
of the Purchased Assets, including the Assumed Contracts and Assumed Leases;  

WHEREAS, pursuant and subject to the Purchase Agreement, Purchaser has agreed to 
assume, honor, pay and discharge when due, any and all of the Assumed Liabilities; and 

WHEREAS, the execution and delivery of this Assignment and Assumption 
Agreement is a condition to the obligations of each of the parties to the Purchase Agreement to 
consummate the transactions contemplated by the Purchase Agreement. 

NOW, THEREFORE, in consideration of the premises and mutual covenants and 
agreements contained herein and in the Purchase Agreement and for other good and valuable 
consideration, the receipt, adequacy and legal sufficiency of which are hereby acknowledged, the 
Sellers and Purchaser do hereby agree as follows: 

1. Assignment and Assumption of Liabilities.

(a) Effective as of the Closing, each Seller hereby sells, transfers, assigns,
conveys and delivers to Purchaser all right, title and interest of such Seller of any nature 
whatsoever in and to the Purchased Assets, (collectively, the “Assignment”), free and clear of 
any and all Encumbrances of any and every kind, at law or equity, including those arising under 
statutory or case law premised on the doctrines of successor, transferee, assignee, derivative, 
vicarious, de facto merger or continuity liability, or any other legal or equitable principle that 
would impose liability on the Purchaser, based on, in respect of, as result of, or arising from, in 
any way, an act, omission, or liability of such Seller, such Seller’s operation of its business, such 
Seller’s ownership, control, or use of the Purchased Assets, the sale, or the Purchaser’s 
acquisition of the Purchased Assets, whether asserted or unasserted, known or unknown, fixed or 
contingent, liquidated or unliquidated nature and description, other than Permitted Encumbrances 
and Assumed Liabilities, and Purchaser hereby accepts the Assignment and assumes from each 
such Seller and agrees to pay, perform and discharge, when due, all of the Assumed Liabilities, 
pursuant and subject to the Purchase Agreement and the Sale Order. 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 93 of 185



2 

(b) Notwithstanding the foregoing, nothing contained herein shall be 
construed to include a sale, transfer, assignment, conveyance or delivery of any of the Excluded 
Assets or Excluded Liabilities.  It is expressly agreed that all such Excluded Assets and Excluded 
Liabilities shall remain the sole responsibility of the Sellers. 

2. Further Assurances.  Subject to the provisions of this Assignment and 
Assumption Agreement and the Purchase Agreement, each of the parties hereto agrees to 
execute, acknowledge, deliver, file and record such further certificates, amendments, instruments 
and documents, and to do all such other acts and things, as may be reasonably requested by any 
other party in order to carry out the intent and purpose of this Assignment and Assumption 
Agreement. 

3. Assignability; Beneficiaries.  This Assignment and Assumption Agreement 
shall be binding upon and inure to the benefit of the parties hereto and their respective successors 
and assigns.  Except as provided in the preceding sentence, nothing in this Assignment and 
Assumption Agreement is intended to, or shall, confer any third party beneficiary or other rights 
or remedies upon any Person other than the parties hereto. This Assignment and Assumption 
Agreement and any rights hereunder may not be assigned (including by operation of law), except 
as provided in the Purchase Agreement.   

4. Amendment, Waiver and Termination.  This Assignment and Assumption 
Agreement may not be amended or modified and no provision hereof may be waived, except by 
a writing signed by each of the parties hereto.  No course of dealing between or among any 
Persons having any interest herein will be deemed effective to modify, amend or discharge any 
part hereof or any rights or obligations of any Person under or by reason of this Assignment and 
Assumption Agreement.  No waiver of any of the provisions of this Assignment and Assumption 
Agreement shall be deemed or shall constitute, a waiver of any other provisions, whether or not 
similar, nor shall any waiver constitute a continuing waiver. 

5. Subject to Purchase Agreement.  In the event of any conflict or other 
difference between the Purchase Agreement and this Assignment and Assumption Agreement, 
the provisions of the Purchase Agreement shall govern and control. 

6. Severability.  If any term or provision contained in this Assignment and 
Assumption Agreement is held by a court of competent jurisdiction or other authority to be 
invalid, void, unenforceable or against its regulatory policy, the remainder of the terms and 
provisions contained in this Assignment and Assumption Agreement shall remain in full force 
and effect and shall in no way be affected, impaired or invalidated, and this Assignment and 
Assumption Agreement shall be reformed, construed and enforced in such jurisdiction as if such 
invalid, illegal or unenforceable term or provision  or any portion thereof had been replaced by 
an enforceable term, provision, covenant or restriction most nearly reflecting the intent of the 
parties. 

7. Counterparts.  This Assignment and Assumption Agreement may be executed 
in several counterparts, each of which shall be deemed to be an original, and all of which 
together shall be deemed to be one and the same instrument.  Signed counterparts of this 
Assignment and Assumption Agreement may be delivered by facsimile and by scanned portable 
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document format image and shall be as effective as delivery of a manually executed counterpart 
hereof and shall be considered to have the same binding legal effect as if it were the original 
signed version hereof delivered in person. 

8. Governing Law.  This Assignment and Assumption Agreement shall be 
governed by and construed in accordance with federal bankruptcy law, to the extent applicable, 
and, where state law is implicated, the internal laws of the State of New York, without giving 
effect to any principles of conflicts of law.  Without limiting any party’s right to appeal any order 
of the Bankruptcy Court, the parties agree that if any dispute arises out of or in connection with 
this agreement or any of the documents executed hereunder or in connection herewith, the 
Bankruptcy Court shall have exclusive personal and subject matter jurisdiction and shall be the 
exclusive venue to resolve any and all disputes relating to the Transaction.  Such court shall have 
sole jurisdiction over such matters and the parties affected thereby and Purchaser and the Sellers 
each hereby consent and submit to such jurisdiction; provided, however, that if the bankruptcy 
proceedings have closed and cannot be reopened, the Parties agree to unconditionally and 
irrevocably submit to the exclusive jurisdiction of the United States District Court for the 
Southern District of New York and any appellate court thereof, for the resolution of any such 
claim or dispute.  The Parties hereby irrevocably waive, to the fullest extent permitted by 
applicable law, any objection which they may now or hereafter have to the laying of venue of 
any such dispute brought in such court or any defense of inconvenient forum for the maintenance 
of such dispute.  Each of the Parties hereto agrees that a judgment in any such dispute may be 
enforced in other jurisdictions by suit on the judgment or in any other manner provided by law.  
In the event any such action, suit or proceeding is commenced, the Parties hereby agree and 
consent that service of process may be made, and personal jurisdiction over any Party hereto in 
any such action, suit or proceeding may be obtained, by service of a copy of the summons, 
complaint and other pleadings required to commence such action, suit or proceeding upon the 
Party at the address of such Party set forth in Section 9.4 of the Purchase Agreement, unless 
another address has been designated by such Party in a notice given to the other Parties in 
accordance with the provisions of Section 9.4 thereto. 

[signature page follows] 
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[Signature Page to Assignment and Assumption Agreement] 

IN WITNESS WHEREOF, this Assignment and Assumption Agreement has been 
executed by the parties as of the date first above written. 

SELLERS: 

GLANSAOL HOLDINGS INC. 

By: _________________________________ 
Name:  
Title:  

GLANSAOL MANAGEMENT LLC 

By: _________________________________ 
Name:  
Title:  

JULEP BEAUTY, INC. 

By: _________________________________ 
Name:  
Title:  

CLARK’S BOTANICALS, INC. 

By: _________________________________ 
Name:  
Title:  
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[Signature Page to Assignment and Assumption Agreement] 

LAURA GELLER HOLDINGS, LLC 

By: _________________________________ 
Name:  
Title:  

LAURA GELLER BEAUTY, LLC 

By: _________________________________ 
Name:  
Title:  

LAURA GELLER BRANDS, LLC 

By: _________________________________ 
Name:  
Title:  

PURCHASER: 

AS BEAUTY LLC 

By: _________________________________ 
Name:  
Title:  
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Exhibit B 

Assignment of Intellectual Property 

(see attached) 
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EXHIBIT B 
FINAL FORM 

Intellectual Property Assignment Agreement 

This Intellectual Property Assignment Agreement (this “Intellectual Property Assignment 
Agreement”) is made and entered into as of [•], 2019 (the “Effective Date”) by and between AS 
Beauty LLC, a Delaware limited liability company (the “Assignee”), and Glansaol Holdings Inc., 
a Delaware corporation, Glansaol Management LLC, a Delaware limited liability company, Julep 
Beauty, Inc., a Washington corporation, Laura Geller Holdings, LLC, a Delaware limited liability 
company, Laura Geller Beauty, LLC, a Delaware limited liability company, Laura Geller Brands, 
LLC, a Delaware limited liability company, Clark’s Botanicals, Inc., a New York corporation  , 
(each an, “Assignor” and collectively, the “Assignors”) (the Assignee and the Assignors are 
collectively referred to as the “Parties”). 

WHEREAS, each Assignor is the owner of all right, title, and interest in and to its 
respective Purchased Intellectual Property (as defined in that certain Asset Purchase Agreement, 
dated as of December 19, 2018  by and between the Assignee and the Assignor, among others (the 
“Purchase Agreement”)), including but not limited to the Intellectual Property set forth on 
Schedule A hereto (Purchased Intellectual Property, together with the Intellectual Property set 
forth on Schedule A, the “Assigned IP”); and 

WHEREAS, pursuant to the Purchase Agreement, among other things, each Assignor 
agreed to assign, sell, convey, and transfer, and desires to assign, sell, convey, and transfer all of 
such Assignor’s right, title, and interest in and to the Assigned IP to the Assignee, whether such 
Assignor shall hold such right, title, and interest as of the Closing Date or in the future, and the 
Assignee desires to receive all right, title, and interest in and to the Assigned IP. 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth 
herein and in the Purchase Agreement and for other good and valuable consideration, the receipt 
and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 

1. Definitions.  Capitalized terms used in this Intellectual Property Assignment
Agreement that are not defined in the body of this Intellectual Property Assignment Agreement 
have the meanings given to them in the Purchase Agreement. 

2. Assignment.  Each Assignor agrees to sell, convey, transfer, assign, and deliver and
hereby does irrevocably sell, convey, transfer, assign, and deliver to Assignee, its successors and 
assigns, and the Assignee purchases and accepts from each Assignor, all of such Assignor’s right, 
title, and interest, whether existing as of the Closing Date or in the future, in and to (a) the Assigned 
IP, (b) any and all royalties, fees, income, payments, and other proceeds now or hereafter due or 
payable with respect to any and all of the foregoing, and (c) any and all claims and causes of action 
with respect to any of the foregoing, whether accruing before, on, or after the date hereof, including 
all rights to and claims for damages, restitution, and injunctive and other legal and equitable relief 
for past, present, and future infringement, dilution, misappropriation, violation, misuse, breach, or 
default, with the right but no obligation to sue for such legal and equitable relief and to collect, or 
otherwise recover, any such damages. 

3. Further Assurances.  Each Assignor agrees to execute, at any time and from time
to time upon the request and expense of the Assignee, such additional documents as the Assignee 
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reasonably requests to register and otherwise give full effect to the rights of the Assignee under 
this Intellectual Property Assignment Agreement in and to the Assigned IP, including all 
documents necessary to record in the name of the Assignee the assignment of the Assigned IP with 
the United States Patent and Trademark Office, United States Copyright Office, or similar foreign 
offices. 

4. Assignability; Beneficiaries.  Nothing in this Intellectual Property Assignment 
Agreement is intended to, or shall, confer any third party beneficiary or other rights or remedies 
upon any Person other than the parties hereto. This Intellectual Property Assignment Agreement 
and any rights hereunder may not be assigned (including by operation of law), except as provided 
in the Purchase Agreement. 

5. Amendment, Waiver and Termination.  This Intellectual Property Assignment 
Agreement may not be amended or modified and no provision hereof may be waived, except by 
a writing signed by each of the parties hereto.  No course of dealing between or among any 
Persons having any interest herein will be deemed effective to modify, amend or discharge any 
part hereof or any rights or obligations of any Person under or by reason of this Intellectual 
Property Assignment Agreement.  No waiver of any of the provisions of this Intellectual 
Property Assignment Agreement shall be deemed or shall constitute, a waiver of any other 
provisions, whether or not similar, nor shall any waiver constitute a continuing waiver. 

6. Subject to Purchase Agreement.  In the event of any conflict or other difference 
between the Purchase Agreement and this Intellectual Property Assignment Agreement, the 
provisions of the Purchase Agreement shall govern and control. 

7. No Modifications.  This Intellectual Property Assignment Agreement may not be 
supplemented, altered or modified in any manner except by a writing signed by both parties hereto. 

8. Severability.  If any term or provision contained in this Intellectual Property 
Assignment Agreement is held by a court of competent jurisdiction or other authority to be 
invalid, void, unenforceable or against its regulatory policy, the remainder of the terms and 
provisions contained in this Intellectual Property Assignment Agreement shall remain in full 
force and effect and shall in no way be affected, impaired or invalidated, and this Intellectual 
Property Assignment Agreement shall be reformed, construed and enforced in such jurisdiction 
as if such invalid, illegal or unenforceable term or provision  or any portion thereof had been 
replaced by an enforceable term, provision, covenant or restriction most nearly reflecting the 
intent of the parties. 

9. Counterparts.  This Intellectual Property Assignment Agreement may be executed 
in one or more counterparts, each of which shall be deemed to be an original, and all of which 
together shall be deemed to be one and the same instrument.  Signed counterparts of this 
Intellectual Property Assignment Agreement may be delivered by facsimile and by scanned 
portable document format image and shall be as effective as delivery of a manually executed 
counterpart hereof and shall be considered to have the same binding legal effect as if it were the 
original signed version hereof delivered in person. 
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10. Governing Law.  This Intellectual Property Assignment Agreement shall be 
governed by and construed in accordance with federal bankruptcy law, to the extent applicable, 
and, where state law is implicated, the internal laws of the State of New York, without giving 
effect to any principles of conflicts of law.  Without limiting any party’s right to appeal any order 
of the Bankruptcy Court, the parties agree that if any dispute arises out of or in connection with 
this agreement or any of the documents executed hereunder or in connection herewith, the 
Bankruptcy Court shall have exclusive personal and subject matter jurisdiction and shall be the 
exclusive venue to resolve any and all disputes relating to the Transaction.  Such court shall have 
sole jurisdiction over such matters and the parties affected thereby and Purchaser and the Sellers 
each hereby consent and submit to such jurisdiction; provided, however, that if the bankruptcy 
proceedings have closed and cannot be reopened, the Parties agree to unconditionally and 
irrevocably submit to the exclusive jurisdiction of the United States District Court for the Southern 
District of New York and any appellate court thereof, for the resolution of any such claim or 
dispute.  The Parties hereby irrevocably waive, to the fullest extent permitted by applicable law, 
any objection which they may now or hereafter have to the laying of venue of any such dispute 
brought in such court or any defense of inconvenient forum for the maintenance of such dispute. 
Each of the Parties hereto agrees that a judgment in any such dispute may be enforced in other 
jurisdictions by suit on the judgment or in any other manner provided by law.  In the event any 
such action, suit or proceeding is commenced, the Parties hereby agree and consent that service of 
process may be made, and personal jurisdiction over any Party hereto in any such action, suit or 
proceeding may be obtained, by service of a copy of the summons, complaint and other pleadings 
required to commence such action, suit or proceeding upon the Party at the address of such Party 
set forth in Section 9.4 of the Purchase Agreement, unless another address has been designated by 
such Party in a notice given to the other Parties in accordance with the provisions of Section 9.4 
thereto. 

[Remainder of this page is intentionally left blank.] 
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IN WITNESS WHEREOF, the undersigned have duly executed this Intellectual Property 
Assignment Agreement as of the date first written above. 

ASSIGNEE: 

AS BEAUTY LLC 

By: _________________________________ 
Name:  
Title:  

ASSIGNORS: 

GLANSAOL HOLDINGS INC. 

By: _________________________________ 
Name:  
Title:  

GLANSAOL MANAGEMENT LLC 

By: _________________________________ 
Name:  
Title:  

JULEP BEAUTY, INC. 

By: _________________________________ 
Name:  
Title:  
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CLARK’S BOTANICALS, INC. 

By: _________________________________ 
Name:  
Title:  

LAURA GELLER HOLDINGS, LLC 

By: _________________________________ 
Name:  
Title:  

LAURA GELLER BEAUTY, LLC 

By: _________________________________ 
Name:  
Title:  

LAURA GELLER BRANDS, LLC 

By: _________________________________ 
Name:  
Title:  
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SCHEDULE A 
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Exhibit C 

Bill of Sale  

(see attached) 
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EXHIBIT C
FINAL FORM 

BILL OF SALE 

BILL OF SALE, made and entered into as of [•], 2019 (this “Bill of Sale”) from 
Glansaol Holdings Inc., a Delaware corporation, Glansaol Management LLC, a Delaware limited 
liability company, Julep Beauty, Inc., a Washington corporation, Laura Geller Holdings, LLC, a 
Delaware limited liability company, Laura Geller Beauty, LLC, a Delaware limited liability 
company, Laura Geller Brands, LLC, a Delaware limited liability company, Clark’s Botanicals, 
Inc., a New York corporation (collectively, the “Sellers”), AS Beauty LLC, a Delaware limited 
liability company (“Purchaser”).  Capitalized terms used herein and not otherwise defined shall 
have the meanings ascribed to them in the Purchase Agreement (as defined below). 

WHEREAS, the Sellers and Purchaser have entered into an Asset Purchase 
Agreement, dated as of December 19, 2018 (the “Purchase Agreement”), providing for, among 
other things, the sale, transfer, assignment, conveyance and delivery by the Sellers to Purchaser 
of substantially all of the Purchased Assets; and 

WHEREAS, the execution and delivery of this Bill of Sale is a condition to the 
obligations of each of the parties to the Purchase Agreement to consummate the transactions 
contemplated by the Purchase Agreement. 

NOW, THEREFORE, in consideration of the premises and mutual covenants and 
agreements contained herein and in the Purchase Agreement and for other good and valuable 
consideration, the receipt, adequacy and legal sufficiency of which are hereby acknowledged, the 
Sellers and Purchaser do hereby agree as follows: 

1. Sale and Assignment of the Purchased Assets.  Effective as of the Closing, 
each Seller hereby sells, transfers, assigns, conveys and delivers to Purchaser all right, title and 
interest of such Seller of any nature whatsoever in and to all of the Purchased Assets, free and 
clear of any and all Encumbrances of any and every kind, at law or equity, including those 
arising under statutory or case law premised on the doctrines of successor, transferee, assignee, 
derivative, vicarious, de facto merger or continuity liability, or any other legal or equitable 
principle that would impose liability on the Purchaser, based on, in respect of, as result of, or 
arising from, in any way, an act, omission, or liability of such Seller, such Seller’s operation of 
its business, such Seller’s ownership, control, or use of the Purchased Assets, the sale, or the 
Purchaser’s acquisition of the Purchased Assets, whether asserted or unasserted, known or 
unknown, fixed or contingent, liquidated or unliquidated nature and description, other than 
Permitted Encumbrances and Assumed Liabilities.  It is expressly agreed that Purchaser shall not 
assume the Excluded Assets or the Excluded Liabilities.  

2. Further Assurances.  Subject to the provisions of this Bill of Sale and the 
Purchase Agreement, each of the parties hereto agrees to execute, acknowledge, deliver, file and 
record such further certificates, amendments, instruments and documents, and to do all such 
other acts and things, as may be reasonably requested by any other party in order to carry out the 
intent and purpose of this Bill of Sale. 

3. Assignability; No Third-Party Beneficiaries.  This Bill of Sale shall inure to
the benefit of and be binding upon the parties thereto and their respective successors and 
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assigns.  Except as provided in the preceding sentence, nothing in this Bill of Sale is intended to, 
or shall, confer any third party beneficiary or other rights or remedies upon any Person other than 
the parties hereto.    

4. Amendment, Waiver and Termination.  This Bill of Sale may not be amended 
or terminated, and no provision hereof may be waived, except by a writing signed by each of the 
parties hereto.  No course of dealing between or among any Persons having any interest herein 
will be deemed effective to modify, amend or discharge any part hereof or any rights or 
obligations of any Person under or by reason of this Bill of Sale Agreement.  No waiver of any of 
the provisions of this Bill of Sale shall be deemed or shall constitute, a waiver of any other 
provisions, whether or not similar, nor shall any waiver constitute a continuing waiver. 

5. Subject to the Purchase Agreement.  In the event of any conflict or other 
difference between the Purchase Agreement and this Bill of Sale, the provisions of the Purchase 
Agreement shall govern and control. 

6. Severability.  If any term or provision contained in this Bill of Sale is held by 
a court of competent jurisdiction or other authority to be invalid, void, unenforceable or against 
its regulatory policy, the remainder of the terms and provisions contained in this Bill of Sale 
shall remain in full force and effect and shall in no way be affected, impaired or invalidated, and 
this Bill of Sale shall be reformed, construed and enforced in such jurisdiction as if such invalid, 
illegal or unenforceable term, provision, covenant or restriction or any portion thereof had been 
replaced by an enforceable term or provision most nearly reflecting the intent of the parties. 

7. Counterparts.  This Bill of Sale may be executed in several counterparts, each 
of which shall be deemed to be an original, and all of which together shall be deemed to be one 
and the same instrument.  Signed counterparts of this Bill of Sale may be delivered by facsimile 
and by scanned portable document format image and shall be as effective as delivery of a 
manually executed counterpart hereof and shall be considered to have the same binding legal 
effect as if it were the original signed version hereof delivered in person. 

8. Governing Law.  This Bill of Sale shall be governed by and construed in 
accordance with federal bankruptcy law, to the extent applicable, and, where state law is 
implicated, the internal laws of the State of New York, without giving effect to any principles of 
conflicts of law.  Without limiting any party’s right to appeal any order of the Bankruptcy Court, 
the parties agree that if any dispute arises out of or in connection with this agreement or any of 
the documents executed hereunder or in connection herewith, the Bankruptcy Court shall have 
exclusive personal and subject matter jurisdiction and shall be the exclusive venue to resolve any 
and all disputes relating to the Transaction.  Such court shall have sole jurisdiction over such 
matters and the parties affected thereby and Purchaser and the Sellers each hereby consent and 
submit to such jurisdiction; provided, however, that if the bankruptcy proceedings have closed 
and cannot be reopened, the Parties agree to unconditionally and irrevocably submit to the 
exclusive jurisdiction of the United States District Court for the Southern District of New York 
and any appellate court thereof, for the resolution of any such claim or dispute.  The Parties 
hereby irrevocably waive, to the fullest extent permitted by applicable law, any objection which 
they may now or hereafter have to the laying of venue of any such dispute brought in such court 
or any defense of inconvenient forum for the maintenance of such dispute.  Each of the Parties 
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hereto agrees that a judgment in any such dispute may be enforced in other jurisdictions by suit 
on the judgment or in any other manner provided by law.  In the event any such action, suit or 
proceeding is commenced, the Parties hereby agree and consent that service of process may be 
made, and personal jurisdiction over any Party hereto in any such action, suit or proceeding may 
be obtained, by service of a copy of the summons, complaint and other pleadings required to 
commence such action, suit or proceeding upon the Party at the address of such Party set forth in 
Section 9.4 of the Purchase Agreement, unless another address has been designated by such 
Party in a notice given to the other Parties in accordance with the provisions of Section 9.4 
thereto.   

[signature page follows] 
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[Signature Page to Bill of Sale] 

IN WITNESS WHEREOF, this Bill of Sale has been executed by the parties as of 
the date first above written. 

SELLERS: 

GLANSAOL HOLDINGS INC. 

By: _________________________________ 
Name:  
Title:  

GLANSAOL MANAGEMENT LLC 

By: _________________________________ 
Name:  
Title:  

JULEP BEAUTY, INC. 

By: _________________________________ 
Name:  
Title:  

CLARK’S BOTANICALS, INC. 

By: _________________________________ 
Name:  
Title:  
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[Signature Page to Bill of Sale] 

LAURA GELLER HOLDINGS, LLC 

By: _________________________________ 
Name:  
Title:  

LAURA GELLER BEAUTY, LLC 

By: _________________________________ 
Name:  
Title:  

LAURA GELLER BRANDS, LLC 

By: _________________________________ 
Name:  
Title:  

PURCHASER: 

AS BEAUTY LLC 

By: _________________________________ 
Name:  
Title:  
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Exhibit D 

Sale Order 

(see attached) 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

----------------------------------------------------------x 
In re:  :  Chapter 11  
  :   
Glansaol Holdings Inc., et al.,1  :  Case No. 18-__________ (        ) 
  :  
 Debtors. :  (Jointly Administered) 
----------------------------------------------------------x 
 

ORDER (A) AUTHORIZING AND APPROVING SALES OF SUBSTANTIALLY ALL 
OF THE DEBTORS’ ASSETS FREE AND CLEAR OF LIENS, CLAIMS, 

ENCUMBRANCES AND OTHER INTERESTS, (B) AUTHORIZING AND APPROVING 
ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND 
UNEXPIRED EXECUTORY CONTRACTS; AND (C) GRANTING RELATED RELIEF 

 
Upon the motion (the “Motion”) of the debtors and debtors-in-possession in the 

above-captioned cases (collectively, the “Debtors”) for the entry of an order (this “Order”), 

pursuant to sections 105(a), 363, and 365 of title 11 of the United States Code (the “Bankruptcy 

Code”), Rules 2002, 6004, and 6006 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), and Rules 6004-1 and 6006-1 of the Local Bankruptcy Rules for the 

Southern District of New York (the “Local Rules”): 

(i) approving the sale (the “Sale”) of substantially all of the Debtors’ Assets (as set 
forth in Section [2.1] of the Selected APA (as defined below), the “Purchased 
Assets”) of Glansaol Holdings Inc., Glansaol Management LLC, Julep Beauty, 
Inc., Laura Geller Holdings, LLC, Laura Geller Beauty, LLC, Laura Geller Brands, 
LLC and Clark’s Botanicals, Inc. (the “Sellers”) to [_] (and any designee thereof, 
the “Successful Bidder”), pursuant to that certain Asset Purchase Agreement dated 
as of [_______], 2018 (as attached hereto as Exhibit 1, and as amended from time 
to time, including all schedules, exhibits, and ancillary documents, the “Selected 
APA”)2 free and clear of all liens, claims, liabilities, rights, interests, setoff rights 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s federal taxpayer identification 

number, if applicable, are as follows:  Clark’s Botanicals, Inc. (0754); Glansaol Holdings Inc. (9485); Glansaol 
LLC (2012); Glansaol Management LLC (6879); Julep Beauty, Inc. (7984); Laura Geller Beauty, LLC (1706); 
Laura Geller Brands, LLC (N/A); and Laura Geller Holdings, LLC (6879).  The Debtors’ executive 
headquarters are located at 575 Lexington Avenue, New York, NY 10022.   

 
2  Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion, 

the Selected APA, or the Bankruptcy Code as applicable.  The definitions of words in the singular in this Order 
shall apply to such words when used in the plural where the context so permits and vice versa. 
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and encumbrances except where the Sellers have agreed to transfer, and the 
Successful Bidder has expressly agreed to permit or assume, certain encumbrances 
and certain liabilities of the Sellers (as set forth and defined in the Selected APA, 
the “Permitted Encumbrances” and the “Assumed Liabilities”); 

(ii) authorizing the assumption and assignment to the Successful Bidder of the 
Assumed Contracts and Assumed Leases, as set forth in Schedules [1.2(a) and 
1.2(b)] of the Selected APA (collectively, the “Purchased Contracts”); and 

(iii) granting certain related relief; 

and the Court having entered an order approving bidding procedures and granting certain related 

relief [D.I. []] (the “Bid Procedures Order”) following a hearing on [], 2018 (the “Bid 

Procedures Hearing”); [and an auction having been conducted in accordance with the Bid 

Procedures Order on [January 29], 2019 (the “Auction”)]; and the Court having held a hearing to 

approve the Sale on [], 2019, at which time all interested parties were offered an opportunity to 

be heard with respect to the Motion (the “Sale Hearing”); and the Court having reviewed and 

considered the Motion, the declarations filed in support of the Motion, any objections to the 

Motion, and all replies in further support of the Motion; and upon the record of the Sale Hearing; 

and this Court having jurisdiction to consider the Motion and the relief requested therein 

pursuant to 28 U.S.C. §§ 157 and 1334; and this being a core proceeding pursuant to 28 U.S.C. 

§ 157(b); and venue of these cases and the Motion in this district being proper pursuant to 28 

U.S.C. §§ 1408 and 1409; and due and sufficient notice having been given; and it appearing that 

no other or further notice need be provided; and it appearing that the relief requested by the 

Motion is in the best interests of the Debtors, their estates, their creditors and other parties in 

interest; and after due deliberation and sufficient cause appearing therefor; it is hereby 

FOUND AND DETERMINED THAT: 

A. Statutory Predicates.  The statutory predicates for the relief sought in the Motion 

are sections 105, 363 and 365 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 6006, 
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and Local Rules 6004-1 and 6006-1.  The consummation of the transactions contemplated by the 

Motion, this Order, and the Selected APA is legal, valid and properly authorized under all such 

provisions of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules. 

B. Notice.  As evidenced by the affidavits of service and publication filed with the 

Court, proper, timely, adequate, and sufficient notice of the Motion, the Sale, the Selected APA, 

[the Auction,] the Sale Hearing, the potential assumption and assignment of the Purchased 

Contracts, the cure payments proposed in respect of each Purchased Contract (each, a “Cure 

Amount”), all transactions contemplated therein or in connection therewith, and all deadlines 

related thereto, have been provided to all interested persons and entities and in accordance with 

the Bid Procedures Order, the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules.  

The aforementioned notices are good, sufficient and appropriate under the circumstances, and no 

other or further notice of any of the foregoing is required for entry of this Order.  Parties 

interested in bidding on the Purchased Assets were provided, upon request, sufficient 

information to make an informed judgment on whether to bid on the Purchased Assets.  All 

interested persons and entities have been provided a reasonable opportunity to object or be heard 

regarding the relief requested in the Motion. 

C. Business Justification.  The Debtors have demonstrated compelling 

circumstances and a good, sufficient, and sound business purpose and justification for the Sale.  

In light of the circumstances of these cases, time is of the essence in (i) consummating the Sale 

and all related transactions and (ii) maximizing the value of the Purchased Assets. 

D. Adequate Marketing; Highest or Best Offer.  As demonstrated by the evidence 

proffered or adduced at the Sale Hearing and the representations of counsel made on the record 

at the Sale Hearing: (i) the Debtors have adequately marketed the Purchased Assets and 
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conducted the sale process in compliance with the Bid Procedures Order; [(ii) the Auction was 

duly noticed and conducted in a noncollusive, fair, and good faith manner;] (iii) a full, fair, and 

reasonable opportunity has been given to any interested party to make the highest and best offer 

for the Purchased Assets; (iv) the consideration provided by the Successful Bidder in the 

Selected APA constitutes the highest or best offer for the Purchased Assets; (v) the Sale will 

provide a greater recovery for the Debtors’ creditors than would be provided by any other 

practically available alternative, including liquidation under chapter 7 of the Bankruptcy Code; 

and (vi) the Debtors’ determination that the Selected APA constitutes the highest or best offer for 

the Purchased Assets constitutes a valid and sound exercise of the Debtors’ business judgment.  

The Selected APA and the transactions contemplated thereunder were proposed, negotiated and 

entered into by and between the Sellers, on the one hand, and the Successful Bidder, on the other 

hand, without collusion, in good faith and at arms’ length. 

E. Sale in Best Interests.  Approval of the Selected APA, the Sale and all related 

transactions at this time, and the actions to be taken by the Debtors and the Successful Bidder, 

are appropriate under the circumstances of these cases and are in the best interests of the 

Debtors, their estates, creditors and all other parties in interest. The Debtors have demonstrated 

good, sufficient and sound business reasons and justifications for the Sellers’ consummation of 

the Sale and the performance of its obligations under the Selected APA. 

F. Good Faith Purchaser.  The Sale and the transactions contemplated by the 

Selected APA are undertaken by the Successful Bidder without collusion and in good faith, 

within the meaning of section 363(m) of the Bankruptcy Code, and accordingly, the reversal or 

modification on appeal of the authorization provided herein to consummate the Sale shall not 

affect the validity of the Sale, unless such authorization and consummation of the Sale are duly 
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and properly stayed pending such appeal.  The Successful Bidder will be acting in good faith 

within the meaning of section 363(m) of the Bankruptcy Code in closing the transactions 

contemplated by the Selected APA and is a good faith purchaser for value within the meaning of 

section 363(m) of the Bankruptcy Code. As such, the Successful Bidder is entitled to all of the 

protections and immunities afforded under section 363(m) of the Bankruptcy Code. There has 

been no showing that the Debtors or the Successful Bidder engaged in any action or inaction that 

would cause or permit the transactions to be avoided, or costs or damages to be imposed, under 

section 363(n) of the Bankruptcy Code. 

G. Prompt Consummation.  The Sale and the transactions contemplated by the 

Selected APA must be approved and consummated as promptly as practicable in order to 

preserve the value of the Purchased Assets. 

H. Corporate Authority.  The Sellers (i) have full corporate power and authority to 

execute the Selected APA and all other documents contemplated thereby; (ii) have all of the 

corporate power and authority necessary to consummate the transactions contemplated by the 

Selected APA; (iii) have taken all corporate action necessary to authorize and approve the 

Selected APA and the consummation by the Sellers of the transactions contemplated thereby; 

and (iv) need no consents or approvals, other than those expressly provided for in the Selected 

APA, which may be waived in accordance with the terms therewith.  The Sale of the Purchased 

Assets has been duly and validly authorized by all necessary corporate action of each of the 

Sellers. 

I. Free and Clear Findings Required by the Successful Bidder.  The Successful 

Bidder would not have entered into the Selected APA and would not consummate the Sale if the 

sale of the Purchased Assets to the Successful Bidder was not, pursuant to section 363(f) of the 
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Bankruptcy Code, free and clear, except for Permitted Encumbrances and Assumed Liabilities, 

of (i) all liens (statutory or otherwise), mortgages, pledges, security interests, charges, rights of 

first refusal, hypothecations, encumbrances, restrictive covenants (collectively, the “Liens”), (ii) 

all claims as defined in section 101(5) of the Bankruptcy Code, including all rights or causes of 

action (whether in law or in equity), obligations, rights of setoff, demands, restrictions, 

indemnification claims or liabilities relating to any act or omission of the Debtors or any other 

person prior to the Closing Date (collectively the “Claims”), and (iii) all debts, liabilities, 

obligations, contractual rights and claims and labor, employment and pension claims, in each 

case, whether known or unknown, choate or inchoate, filed or unfiled, scheduled or unscheduled, 

noticed or unnoticed, recorded or unrecorded, perfected or unperfected, allowed or disallowed, 

contingent or non-contingent, liquidated or unliquidated, matured or un-matured, material or 

non-material, disputed or undisputed, whether arising prior to or subsequent to the 

commencement of these cases, and whether imposed by agreement, understanding, law, equity or 

otherwise (collectively the “Interests”).  

J. Satisfaction of 363(f) Standards.  The Sellers may sell the Purchased Assets free 

and clear of all Liens, Claims, and Interests of any kind or nature whatsoever, because, in each 

case, one or more of the standards set forth in section 363(f)(1)-(5) of the Bankruptcy Code has 

been satisfied.  Holders of Liens, Claims, or Interests, and non-Debtor parties to the Purchased 

Contracts who did not object, or who withdrew their objections, to the Motion are deemed to 

have consented pursuant to section 363(f)(2) of the Bankruptcy Code.  All other objections are 

overruled.  

K. Purchase Price is Fair and Reasonable.  The Selected APA was not entered into 

with the intent of hindering, delaying, or defrauding creditors under the Bankruptcy Code and 
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under the laws of the United States, any state, territory, possession or the District of Columbia or 

the laws of any foreign jurisdiction.  The consideration provided by the Successful Bidder for the 

Purchased Assets pursuant to the Selected APA (i) is fair and reasonable, (ii) is the highest or 

otherwise best offer for the Purchased Assets as demonstrated by the market, (iii) will provide a 

greater recovery for the Debtors’ creditors than would be provided by any other practical 

available alternative, and (iv) constitutes reasonably equivalent value and fair consideration for 

the Purchased Assets. 

L. Successful Bidder Not an Insider and No Successor Liability.  Immediately 

prior to the consummation of the Selected APA (the “Closing Date”), the Successful Bidder was 

not an “insider” or “affiliate” of the Debtors or their non-debtor affiliates, as those terms are 

defined in the Bankruptcy Code, and no common identity of incorporators, directors, or 

stockholders existed between the Successful Bidder and the Debtors and their non-debtor 

affiliates.  The transfer of the Purchased Assets to, and the assumption of the Assumed Liabilities 

by, the Successful Bidder, except as otherwise set forth in the Selected APA, does not, and will 

not, subject the Successful Bidder to any liability whatsoever with respect to the Purchased 

Assets or the operation of the Debtors’ businesses prior to the closing of the Sale or by reason of 

such transfer under the laws of the United States, any state, territory, or possession thereof, or the 

District of Columbia or the laws of any foreign jurisdiction, based, in whole or in part, directly or 

indirectly, upon any theory of law or equity including, without limitation, any laws affecting 

antitrust, successor, transferee or vicarious liability.  As set forth in the Selected APA, the 

Successful Bidder is not purchasing all of the Debtors’ assets in that the Successful Bidder is not 

purchasing any of the Excluded Assets, assuming any of the Excluded Liabilities, or otherwise 

acquiring any assets or liabilities of any Debtor other than the Sellers, and the Successful Bidder 
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is neither a continuation of the Debtors nor holding itself out to the public as a continuation of 

the Debtors.  The Sale does not amount to a consolidation, merger or de facto merger of the 

Successful Bidder and the Debtors and/or the Debtors’ estates.  There is no continuity between 

the Successful Bidder and the Debtors, and the Successful Bidder does not constitute a successor 

to the Debtors. 

M. Binding and Valid Transfer.  The transfer of the Purchased Assets to the 

Successful Bidder is a valid transfer and will vest the Successful Bidder with all right, title, and 

interest of the Sellers to the Purchased Assets free and clear of all Liens, Claims and Interests of 

any kind or nature whatsoever, other than Permitted Encumbrances and the Assumed Liabilities, 

each as set forth in the Selected APA.  Immediately prior to consummating the Sale, the 

Purchased Assets constitute property of the Sellers’ estates, good title is vested in the Sellers’ 

estates within the meaning of section 541(a) of the Bankruptcy Code, and the Sellers are the sole 

and rightful owner of the Purchased Assets.  Upon and following the consummation of the Sale, 

the Successful Bidder shall be vested with good and marketable title to the Purchased Assets and 

shall be the sole and rightful owner of the Purchased Assets. 

N. Personal Information.  As to customer lists or other personally identifiable 

information forming a part of or accompanying the Purchased Assets, the Successful Bidder has 

agreed to abide by the Sellers’ privacy policies in effect as of the date of the closing or adopt 

substantially similar policies.  Accordingly, no consumer privacy ombudsman need be appointed 

pursuant to sections 332 and 363(b)(1) of the Bankruptcy Code. 

O. Purchased Contracts.  The Debtors have demonstrated that it is an exercise of 

their sound business judgment for the Sellers to sell, assume, and assign the Purchased Contracts 

to the Successful Bidder in connection with the consummation of the Sale, and the assumption 
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and assignment of the Purchased Contracts is in the best interests of the Debtors, their estates and 

creditors, and all other parties in interest.  The Purchased Contracts assigned to the Successful 

Bidder are an integral part of the Purchased Assets, and, accordingly, the assumption and 

assignment of the Purchased Contracts and the liabilities associated therewith to the Successful 

Bidder is reasonable, enhances the value of the Debtors’ bankruptcy estates, and does not 

constitute unfair discrimination.  Neither the transfer of the Purchased Assets to the Successful 

Bidder nor the assignment to the Successful Bidder of the Purchased Contracts will subject the 

Successful Bidder to any liability whatsoever arising prior to the Closing Date under any laws of 

the United States, any state, territory, or possession thereof, or the District of Columbia, any laws 

of any foreign jurisdiction based, in whole or in part, directly or indirectly, on any theory of law 

or equity, including, without limitation, any theory of antitrust, successor or transferee liability. 

P. Cure and Adequate Assurance.  Subject to the terms of the Selected APA, the 

Debtors or the Successful Bidder, as the case may be, have cured or demonstrated the ability to 

cure any default with respect to any act or omission that occurred prior to the Closing Date under 

any of the Purchased Contracts.  Cure Amounts, or any other cure amount reached by agreement 

after receipt of an objection to a Cure Amount, are deemed to be the amounts necessary to “cure” 

within the meaning of section 365(b)(1) of the Bankruptcy Code all “defaults” within the 

meaning of section 365(b) of the Bankruptcy Code under the relevant Purchased Contracts.  The 

Successful Bidder’s promise to perform the obligations under the Purchased Contracts after the 

Closing Date shall constitute adequate assurance of its future performance of and under the 

Purchased Contracts, within the meaning of sections 365(b)(1) and 365(f)(2) of the Bankruptcy 

Code.  All counterparties to the Purchased Contracts who did not timely file an objection to a 

Cure Amount or an objection to the assumption and assignment of the Purchased Contracts prior 
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to the date required by the Bid Procedures Order are deemed to consent to the assumption by the 

Sellers of their respective Purchased Contracts and the assignment thereof to the Successful 

Bidder.  The objections of all counterparties to the Purchased Contracts that filed an objection to 

the assumption and assignment of such parties’ respective Purchased Contract or Cure Amount 

relating thereto, to the extent not withdrawn, were heard at the Sale Hearing, were considered by 

the Court, and are overruled on the merits with prejudice.  The Court finds that, with respect to 

all such Purchased Contracts, the payment of Cure Amounts is appropriate and is deemed to fully 

satisfy the Sellers’ obligations under section 365(b) of the Bankruptcy Code.  Accordingly, all of 

the requirements of sections 365(b) of the Bankruptcy Code have been satisfied for the 

assumption and the assignment by the Sellers to the Successful Bidder of each of the Purchased 

Contracts.  To the extent any Purchased Contract is not an executory contract or unexpired lease 

within the meaning of section 365 of the Bankruptcy Code, it shall be transferred to the 

Successful Bidder in accordance with the terms of this Order that are applicable to the Purchased 

Assets. 

Q. Financing Order.  On January __, 2019, the Court entered a Final Order 

Granting Debtors’ Motion to (I) Authorize Debtors-in-Possession to Obtain Post-Petition 

Financing Pursuant to 11 U.S.C. §§ 105, 362, 363, and 364; (II) Grant Liens and Superpriority 

Claims to Post-Petition Lenders Pursuant to 11 U.S.C. §§ 364 and 507; (III) Provide Adequate 

Protection to Pre-Petition Credit Parties; (IV) Modify Automatic Stay Pursuant to 11 U.S.C. §§ 

361, 362, 363, 364, and 507; and (V) Grant Related Relief [Docket No. ____] (the “Financing 

Order”).  Pursuant to the Financing Order and the Senior Secured Superpriority Debtor-in 

Possession Credit Agreement  dated December as of December ___, 2018 (as at any time 

amended, modified or supplemented, the “DIP Credit Agreement”), the DIP Agent and the 
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lenders party to the DIP Credit Agreement (collectively, the “DIP Lenders”) have made loans 

and extended credit to the Debtors from time to time. 

R. Financing Obligations.  The cash proceeds of the Sale approved hereunder  

exceed the sum of the Pre-Petition Debt (as defined in the Financing Order) and the DIP 

Obligations (as defined in the Financing Order; the aggregate unpaid Pre-Petition Debt and DIP 

Obligations at any time are referred to herein as the "Financing Obligations").  Therefore, the 

Pre-Petition Credit Parties and the DIP Credit Parties are entitled to Payment in Full (as defined 

in the Financing Order) of all Financing Obligations at Closing. 

S. Final Order.  This Order constitutes a final and appealable order within the 

meaning of 28 U.S.C. § 158(a).  Notwithstanding Bankruptcy Rules 6004(h), 6006(d), and 7062, 

and to the extent necessary under Bankruptcy Rule 9014 and Rule 54(b) of the Federal Rules of 

Civil Procedure, as made applicable by Bankruptcy Rule 7054, the Court expressly finds that 

there is no just reason for delay in the implementation of this Order and expressly directs entry of 

judgment as set forth herein. 

T. Legal and Factual Bases.  The legal and factual bases set forth in the Motion and 

at the Sale Hearing establish just cause for the relief granted herein, and entry of this Order is in 

the best interests of the Debtors, their estates and creditors, and all other parties in interest. 

NOW THEREFORE, IT IS HEREBY ORDERED: 

1. Motion is Granted.  The Motion is granted as set forth herein, and the relief 

requested therein is granted and approved in its entirety. 

2. Objections Overruled.  Any objections to the entry of this Order or to the relief 

granted herein or the relief requested in the Motion (as may be modified herein), including any 

objections to Cure Amounts or the assumption and assignment of any of the Purchased 
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Contracts, that have not been withdrawn, waived, or settled, or not otherwise resolved, if any, are 

hereby denied and overruled on the merits with prejudice. 

3. Approval.  The Selected APA, all the terms and conditions thereof, and any 

agreements ancillary thereto, are approved in their entirety, and the failure to specifically include 

any particular provisions of the Selected APA in this Order shall not diminish or impair the 

effectiveness of such provision.  Pursuant to sections 105, 363, and 365 of the Bankruptcy Code, 

the Sellers are authorized to execute, deliver, and perform their respective obligations under, and 

comply with the terms of, the Selected APA and consummate the Sale and the related 

transactions pursuant to, and in accordance with, the terms and conditions of the Selected APA 

and this Order. 

4. Reversal on Appeal Will Not Affect Sale.  The Sale contemplated by the 

Selected APA is undertaken by the Successful Bidder without collusion and in good faith, as that 

term is defined in section 363(m) of the Bankruptcy Code, and accordingly, the reversal or 

modification on appeal of the authorization provided herein to consummate the Sale shall not 

affect the validity of the Sale (including the assumption and assignment of the Assigned 

Contracts), unless such authorization and consummation of such Sale are duly and properly 

stayed pending such appeal. 

5. Binding Effect of Order.  This Order and the Selected APA shall be binding in 

all respects upon all known and unknown creditors of, and holders of equity security interests in, 

any Debtor (including any holders of Liens, Claims, or Interests), all counterparties to the 

Purchased Contracts, all successors and assigns of the Successful Bidder, each Debtor and their 

affiliates and subsidiaries, and any trustees appointed in the Debtors’ cases or upon a conversion 

to cases under chapter 7 of the Bankruptcy Code. This Order and the Selected APA shall not be 
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subject to rejection.  Subject to the terms and conditions of the Selected APA, the terms of this 

Order shall apply in the event the Sale under the Selected APA is consummated by and under 

any chapter 11 plan, and may be incorporated into any confirmation order.  Nothing contained in 

any chapter 11 plan confirmed in the Debtors’ cases or the order confirming any such chapter 11 

plan shall conflict with or derogate from the provisions of the Selected APA or this Order. 

6. Injunction.  All persons and entities are prohibited and enjoined from taking any 

action to adversely affect or interfere with the ability of the Sellers to transfer the Purchased 

Assets to the Successful Bidder in accordance with the Selected APA and this Order.  Following 

the Closing Date, except for persons entitled to enforce Assumed Liabilities, and Permitted 

Encumbrances, all Persons (including, but not limited to, the Debtors and/or their respective 

successors (including any trustee), creditors, investors, current and former employees and 

shareholders, administrative agencies, governmental units, secretaries of state, federal, state, and 

local officials, including those maintaining any authority relating to any environmental, health 

and safety laws, and the successors and assigns of each of the foregoing) holding Liens, Claims, 

or Interests in the Purchased Assets or against the Debtors in respect of the Purchased Assets of 

any kind or nature whatsoever shall be, and hereby are, forever barred, estopped, and 

permanently enjoined from asserting, prosecuting, or otherwise pursuing such Liens, Claims or 

Interests against the Successful Bidder or any affiliate of the Successful Bidder or any of their 

respective property, successors and assigns or the Purchased Assets, as an alleged successor or 

on any other grounds.  No Person shall assert, and the Successful Bidder and the Purchased 

Assets shall not be subject to, any defaults, breaches, counterclaims, offsets, defenses (whether 

contractual or otherwise, including, without limitation, any right of recoupment), liabilities or 

claims and interests of any kind or nature whatsoever to delay, defer or impair any right of the 
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Successful Bidder or the Debtors, or any obligation of any other party, under or with respect to 

any Purchased Assets, with respect to any act or omission that occurred prior to the Closing Date 

or with respect to any other agreement or any obligation of Debtors that is not an Assumed 

Liability or Permitted Encumbrance. 

7. Transfer Free and Clear.  Except for the Permitted Encumbrances and 

Assumed Liabilities, pursuant to sections 105(a) and 363(f) of the Bankruptcy Code, on the 

Closing Date the Purchased Assets shall be transferred to the Successful Bidder as required 

under the Selected APA, and such transfer shall be free and clear of all Liens, Claims or Interests 

of any Person, whether arising by agreement, statute or otherwise, and whether occurring or 

arising before, on, or after the Petition Date, whether known or unknown, occurring or arising 

prior to such transfer, with all such Liens, Claims or Interests to attach to the net proceeds of the 

Sale ultimately attributable to the property against or in which the holder of a Lien, Claim or 

Interest asserts or may assert a Lien, Claim or Interest, in the order of their priority, subject to 

any Orders of this Court, including the Bid Procedures Order, and any claims and defenses the 

Debtors may possess with respect thereto. 

8. Valid Transfer.  The transfer of the Purchased Assets to the Successful Bidder 

pursuant to the Selected APA constitutes a legal, valid and effective transfer of the Purchased 

Assets and shall vest the Successful Bidder with all right, title and interest of the Sellers in and to 

the Purchased Assets free and clear of all Liens, Claims or Interests of any kind or nature 

whatsoever (other than Permitted Encumbrances and Assumed Liabilities). 

9. Direction to Release Interests.  Upon the Closing Date, each of the Debtors’ 

creditors and any other holder of a Lien, Claim or Interest shall be deemed to have released its 

Lien, Claim or Interest in the Purchased Assets, if any, as such Lien, Claim or Interest may have 
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been recorded or may otherwise exist.  If any person or entity that has filed financing statements, 

mortgages, mechanics’ liens, lis pendens or other documents or agreements evidencing a Lien, 

Claim or Interest in the Purchased Assets shall not have delivered to the Debtors prior to the 

Closing Date, in proper form for filing and executed by the appropriate parties, termination 

statements, instruments of satisfaction, releases of liens and easements, and any other documents 

necessary for the purpose of documenting the release of all Liens, Claims or Interests that the 

person or entity has or may assert with respect to any of the Purchased Assets, (i) the Debtors 

and/or the Successful Bidder are authorized to execute and file such statements, instruments, 

releases and other documents on behalf of the person or entity with respect to the Debtors or the 

Purchased Assets, and (ii) the Successful Bidder is authorized to file, register or otherwise record 

a certified copy of this Order, which shall constitute conclusive evidence of the release of all 

Liens, Claims or Interests of any kind or nature whatsoever in the Purchased Assets.  Each and 

every federal, state and local governmental agency or department is hereby directed to accept 

any and all documents and instruments necessary and appropriate to consummate the 

transactions contemplated by the Selected APA, including, without limitation, recordation of this 

Order.  This Order shall be binding upon and shall govern the acts of all Persons including 

without limitation, all filing agents, filing officers, title agents, title companies, recorders of 

mortgages, recorders of deeds, registrars of deeds, administrative agencies, governmental 

departments (including all taxing authorities), secretaries of state, federal, state and local 

officials, and all other Persons who may be required by operation of law, the duties of their 

office or contract, to accept, file, register or otherwise record or release any documents or 

instruments, or who may be required to report or insure any title or state of title in or to any of 

such assets or other property interests. 
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10. Surrender of Possession.  All entities that are currently, or on the Closing Date 

may be, in possession of some or all of the Purchased Assets in which the Debtors hold an 

interest hereby are directed to surrender possession of the Purchased Assets to the Successful 

Bidder on the Closing Date, unless the Successful Bidder otherwise agrees. 

11. Post-Closing Date Actions and Transactions.  The Debtors and the Successful 

Bidder, and each of their respective officers, employees and agents, will be authorized and 

empowered to take all actions and execute and deliver any and all documents and instruments 

that either the Debtors or the Successful Bidder deem necessary or appropriate to implement and 

effectuate the terms of the Selected APA and this Order.  Further, effective as of the Closing 

Date, the Successful Bidder and its successors and assigns shall be designated and appointed the 

Sellers’ true and lawful attorney and attorneys, with full power of substitution, in the Sellers’ 

name and stead, and its successors and assigns, to demand and receive any and all of the 

Purchased Assets, and from time to time institute and prosecute in the name of the Successful 

Bidder, for the benefit of the Successful Bidder and its successors and assigns, any and all 

proceedings at law, in equity or otherwise, that the Successful Bidder and its successors or 

assigns may deem proper for the collection or reduction to possession of any of the Purchased 

Assets, and to do all acts and things with respect to the Purchased Assets that the Successful 

Bidder and its successors and assigns shall deem desirable.  All of the foregoing powers granted 

to the Successful Bidder and its successors and assigns are coupled with an interest and are 

irrevocable by the Debtors. 

12. Sale is Self-Executing.  The Sale is self-executing, and neither the Debtors nor 

the Successful Bidder shall be required to execute or file releases, termination statements, 
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assignments, consents or other instruments to effectuate, consummate and implement the 

provisions of this Order. 

13. Assumption and Assignment of Purchased Contracts.  Pursuant to sections 

105(a) and 365 of the Bankruptcy Code, and subject to and conditioned upon the closing of the 

Sale, the Sellers’ assumption and assignment to the Successful Bidder, and the Successful 

Bidder’s assumption on the terms set forth in the Selected APA, of the Purchased Contracts is 

hereby approved, and the requirements of section 365(b)(1) of the Bankruptcy Code with respect 

thereto are hereby deemed satisfied, or shall be satisfied. 

14. The Sellers are hereby authorized and empowered in accordance with sections 

105(a), 363, and 365 of the Bankruptcy Code to (a) assume and assign to the Successful Bidder, 

effective upon the Closing Date of the Sale, the Purchased Contracts free and clear of all Liens, 

Claims or Interests of any kind or nature whatsoever (except for Permitted Encumbrances and 

the Assumed Liabilities) and (b) execute and deliver to the Successful Bidder such documents or 

other instruments as may be necessary to assign and transfer the Purchased Contracts to the 

Successful Bidder. 

15. The Purchased Contracts shall be transferred to, and remain in full force and 

effect for the benefit of, the Successful Bidder in accordance with their respective terms, 

notwithstanding any provision in any such Purchased Contracts (including those of the type 

described in sections 365(b)(2) and (f) of the Bankruptcy Code) that prohibits, restricts or 

conditions such assignment or transfer, and, to the extent provided by section 365(k) of the 

Bankruptcy Code, the Sellers shall be relieved from any further liability with respect to the 

Purchased Contracts after such assignment to and assumption by the Successful Bidder, except 

as provided in the Selected APA. 
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16. Any provision in any Purchased Contract that purports to declare a breach, 

default or payment right as a result of an assignment or a change of control in respect of the 

Sellers is unenforceable, and all Purchased Contracts shall remain in full force and effect, subject 

only to payment of the appropriate Cure Amount, if any.  No sections or provisions of any 

Purchased Contract that purport to provide for additional payments, penalties, charges or other 

financial accommodations in favor of the non-Debtor party to the Purchased Contract shall have 

any force and effect with respect to the assignments authorized by this Order, and such 

provisions constitute unenforceable anti-assignment provisions under Bankruptcy Code section 

365(f) and/or are otherwise unenforceable under Bankruptcy Code section 365(e), and no 

assignment of any Purchased Contract to the Successful Bidder pursuant to the terms of the 

Selected APA and this Order shall in any respect constitute a default under any Purchased 

Contract or require the provision of adequate protection in favor of any non-Debtor counterparty 

to a Purchased Contract.  The non-Debtor counterparty to each Purchased Contract shall be 

deemed to have consented to such assignment under Bankruptcy Code section 365(c)(1)(B), and 

the Successful Bidder shall enjoy all of the Sellers’ rights and benefits under each such 

Purchased Contract as of the applicable date of assumption without the necessity of obtaining 

such non-Debtor counterparty’s written consent to the assumption or assignment thereof. 

17. The payment of  Cure Amounts under the Selected APA and this Order (a) cures 

all monetary defaults existing thereunder as of the assignment of the Purchased Contracts to the 

Successful Bidder in accordance with the terms of the Selected APA, (b) compensates the 

applicable non-Debtor counterparties for any actual pecuniary loss resulting from such default, 

and (c) together with the evidence proffered or adduced at the Sale Hearing and the assumption 
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of the Purchased Contracts by the Sellers and the assignment of the Purchased Contracts to the 

Successful Bidder constitutes adequate assurance of future performance thereof. 

18. Each non-Debtor counterparty to a Purchased Contract hereby is forever barred, 

estopped and permanently enjoined from raising or asserting against the Sellers or the Successful 

Bidder or its affiliates, or the property of any of them, any assignment fee, default, breach or 

claim of pecuniary loss, or condition to assignment, arising under or related to the Purchased 

Contracts, existing as of the Closing Date, or arising by reason of the consummation of 

transactions contemplated by the Selected APA, including, without limitation, the Sale and the 

assumption and assignment of the Purchased Contracts.  Any party that may have had the right to 

consent to the assignment of a Purchased Contract is deemed to have consented to such 

assignment for purposes of sections 365(c)(1) or 365(e)(2)(A)(ii) of the Bankruptcy Code and 

otherwise if such party failed to timely object to the assumption and assignment of such 

Purchased Contract. 

19. In the event or to the extent a non-Debtor counterparty to a Purchased Contract 

failed to timely object to a Cure Amount, such Cure Amount shall be deemed to be finally 

determined and any such counterparty shall be prohibited from challenging, objecting to or 

denying the validity and finality of the Cure Amount at any time, and the Cure Amount, when 

paid, shall completely revive, and cure any default under, any Purchased Contract to which it 

relates. 

20. Payment of Financing Obligations.  At Closing, the Debtors or the Successful 

Bidder(s) shall pay to SunTrust Bank, in its capacities as Pre-Petition Agent (as defined in the 

Financing Order) and DIP Agent (in both capacities, the “Agent”), by wire transfer of 

immediately available funds, the aggregate amount required to cause Payment in Full of all of 
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the Financing Obligations as listed in a payoff letter (a “Payoff Letter”) executed and delivered 

by the Agent to the Debtors.  Each Debtor is hereby authorized to execute and deliver the Payoff 

Letter, including, without limitation, releases of claims in favor of the Loan Parties (as defined 

below) and agreements relating to letters of credit, bank accounts, or ancillary obligations that 

are contingent or may remain outstanding after Closing by express agreement of the parties.   

Payment of the Financing  Obligations to the Pre-Petition Credit Parties and the DIP Credit 

Parties (collectively, the “Loan Parties”) shall not be subject to purchase price adjustments, 

reallocation, disgorgement, refund, rebate or return, and each of the Loan Parties is authorized to 

receive and apply, and shall be entitled to retain forever, all funds at any time paid by any Debtor 

or Successful Bidder to or for the benefit of any of them on account of any of the Financing  

Obligations. 

21. Claims of Loan Parties.  Notwithstanding any order entered by the Court 

establishing a bar date for filing proofs of claim against the Debtors, or any similar order, none 

of the Loan Parties shall be required to file any proof of claim or request for allowance of an 

administrative expense claim on account of any of the Financing Obligations.  In addition, at 

Closing, all of the obligations of the Loan Parties arising out of or relating to the Carve-Out (as 

defined in the Financing Order) shall be deemed to have been fully satisfied and released. 

22. No Bulk Sales Laws Apply.  The Selected APA and the Sale contemplated 

hereunder shall not be subject to any bulk sales laws or any similar law of any state or 

jurisdiction. 

23. No Successor Liability.  Except for Assumed Liabilities, neither the Successful 

Bidder, nor any of its successors or assigns, or any of their respective affiliates shall have any 

liability for any Lien, Claim or Interest that arose or occurred prior to the Closing Date, or 
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otherwise is assertable against the Debtors or is related to the Purchased Assets prior to the 

Closing Date.  Except for Assumed Liabilities, the Successful Bidder, any of its affiliates, 

members, officers, directors, shareholders, or any of their respective successors and assigns (each 

such entity individually and taken together, the “Successful Bidder Group”) shall not be deemed, 

as a result of any action taken in connection with the Selected APA, the consummation of the 

Sale contemplated by the Selected APA, or the transfer, operation, or use of the Purchased 

Assets to (a) be a legal successor, or otherwise be deemed a successor to the Debtors for any 

purpose whatsoever (other than, for the Successful Bidder, with respect to any obligations as an 

assignee under the Purchased Contracts as to matters arising after the Closing Date), (b) have, de 

facto or otherwise, merged with or into the Debtors, or (c) be an alter ego or a mere continuation 

or substantial continuation of the Debtors or the enterprise of the Debtors including, without 

limitation, within the meaning of any foreign, federal, state, or local revenue law, pension law, 

ERISA, tax law, labor law, products liability law, employment law, environmental law, or other 

law, rule, or regulation (including without limitation filing requirements under any such laws, 

rules or regulations), or under any products liability law or doctrine with respect to the Debtors’ 

liability under such law, rule, or regulation. 

24.   The Successful Bidder shall not have any responsibility for (a) 

any liability or other obligation of the Debtors or related to the Purchased Assets or (b) any 

claims against the Debtors or any of their predecessors or affiliates, in each case other than as 

expressly set forth in the Selected APA. Except as expressly provided in the Selected APA with 

respect to the Successful Bidder, the Successful Bidder Group shall have no liability whatsoever 

with respect to the Debtors’ (or their predecessors’ or affiliates’) respective businesses or 

operations or any of the Debtors’ (or their predecessors’ or affiliates’) obligations  based, in 
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whole or part, directly or indirectly, on any theory of successor or vicarious liability of any kind 

or character, or based upon any theory of antitrust, environmental, successor, or transferee 

liability, de facto merger or substantial continuity, labor and employment or products liability, 

whether known or unknown as of the Closing Date, now existing or hereafter arising, asserted or 

unasserted, fixed or contingent, liquidated or unliquidated, including liabilities on account of any 

taxes arising, accruing, or payable under, out of, in connection with, or in any way relating to the 

Purchased Assets prior to the Closing date (“Successor or Transferee Liability”). Except as 

expressly provided in the Selected APA with respect to the Successful Bidder, the Successful 

Bidder Group shall have no liability or obligation under (a) the WARN Act (29 U.S.C. §§ 2101 

et seq.), (b) the Comprehensive Environmental Response Compensation and Liability Act, (c) 

the Age Discrimination and Employment Act of 1967 (as amended), (d) the Federal 

Rehabilitation Act of 1973 (as amended), (e) the National Labor Relations Act, 29 U.S.C. § 151 

et seq. (the “NLRA”), or (f) any foreign, federal, state, or local labor, employment (including any 

rights under any pension, multiemployer plan (as such term is defined in Section 3(37), or 

Section 4001(a)(3) of the Employee Retirement Income Security Act of 1974, health or welfare, 

compensation or other employee benefit plans, agreements, practices, and programs, including, 

without limitation, any pension plans or any multiemployer plan to which the Debtors have at 

any time contributed to or had any liability or potential liability)) or environmental law, by virtue 

of the Successful Bidder’s purchase of the Purchased Assets or assumption of the Assumed 

Liabilities. The Successful Bidder Group shall have no liabilities on account of any taxes arising, 

accruing, or payable under, out of, in connection with, or in any way relating to the Purchased 

Assets prior to the Closing Date.  
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25.  Effective upon the Closing Date, all persons and entities are forever prohibited 

and enjoined from commencing or continuing in any matter any action or other proceeding, 

whether in law or equity, in any judicial, administrative, arbitral, or other proceeding against the 

Successful Bidder, or its assets (including the Purchased Assets), with respect to any Successor 

or Transferee Liability.  

26. Governmental Matters.  Nothing in this Order or the Selected APA releases, 

nullifies or enjoins the enforcement of any liability to a federal governmental unit of the United 

States under environmental statutes or under police and regulatory statutes or regulations that 

any entity would be subject to as the operator of property after the date of entry of this Order.  

Nothing in this Order or the Selected APA authorizes the transfer to the Successful Bidder of any 

licenses, permits, registrations or other governmental authorizations and approvals without the 

Successful Bidder’s compliance with all applicable legal requirements under non-bankruptcy law 

governing such transfers.  Notwithstanding this section, nothing in this Order shall (i) be 

interpreted to deem the Successful Bidder as the successor to the Debtors under any successor 

liability doctrine, including with respect to any liabilities under environmental statutes or 

regulations for penalties for days of violation by the Debtors prior to the Closing Date; (ii) create 

for any governmental unit any substantive right that does not already exist under law; or (iii) be 

deemed, or construed to be, an admission of liability by the Debtors.   

27. Automatic Stay.  To the extent applicable, the automatic stay of section 362 of 

the Bankruptcy Code is hereby lifted with respect to the Successful Bidder to the extent 

necessary, without further order of the Court, to allow the Successful Bidder to (a) give the 

Debtors any notice provided for in the Selected APA, and (b) take any and all actions permitted 

by the Selected APA. 
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28. No Stay of Order.  Notwithstanding the provisions of Bankruptcy Rules 6004(h) 

and 6006(d), this Order shall not be stayed for fourteen (14) days after its entry and shall be 

effective immediately upon entry, and the Debtors and the Successful Bidder are authorized to 

close the transactions immediately upon entry of this Order.  Time is of the essence in closing the 

transactions referenced herein, and the Debtors and the Successful Bidder intend to close the 

transactions as soon as practicable.  Any party objecting to this Order must exercise due 

diligence in filing an appeal and pursuing a stay, or risk its appeal being foreclosed as moot. 

29. Retention of Jurisdiction.  This Court shall retain exclusive jurisdiction to, 

among other things, interpret, implement, and enforce the terms and provisions of this Order and 

the Selected APA, all amendments thereto, any waivers and consents thereunder, and of each of 

the agreements executed in connection therewith in all respects, and to adjudicate, if necessary, 

any and all disputes concerning or relating in any way to the Sale. This Court retains jurisdiction 

to (a) compel delivery of the Purchased Assets, (b) compel the performance of other obligations 

owed by the Successful Bidder or the Sellers, (c) compel delivery of the purchase price or 

performance of other obligations owed to the Sellers, and (d) protect the Successful Bidder 

against (i) claims made related to any of the Excluded Liabilities, (ii) any claims of successor or 

vicarious liability related to the Purchased Assets, or (iii) any Liens, Claims and Interests 

asserted on or in the Sellers or the Purchased Assets, of any kind or nature whatsoever (other 

than Permitted Encumbrances and the Assumed Liabilities). 

30. Inconsistencies with Prior Orders, Pleadings or Agreements.  To the extent 

this Order is inconsistent with any prior order or pleading with respect to the Motion in these 

cases, the terms of this Order shall govern, and any prior orders shall be deemed amended or 

otherwise modified to the extent required to permit consummation of the Sale.  To the extent 
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there is any inconsistency between the terms of this Order and the terms of the Bid Procedures 

Order or the Selected APA, the terms of this Order shall govern and control. 

 

Dated:  _____________, 2019 
 New York, New York 

  
UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

----------------------------------------------------------x 
In re:  :  Chapter 11  
  :   
Glansaol Holdings Inc., et al.,1  : Case No. 18-__________ (        ) 
  :  
 Debtors. : (Jointly Administered) 
----------------------------------------------------------x 
 

ORDER:  (A) AUTHORIZING AND APPROVING  
BID PROCEDURES IN CONNECTION WITH SALE OF SUBSTANTIALLY ALL OF 

THE DEBTORS’ ASSETS, (B) AUTHORIZING AND APPROVING BID 
PROTECTIONS, (C) SCHEDULING RELATED AUCTION AND HEARING TO 

CONSIDER APPROVAL OF THE SALE, (D) APPROVING PROCEDURES RELATED 
TO ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES, (E) APPROVING FORM AND MANNER OF NOTICE 

THEREOF, AND (F), GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the debtors and debtors in possession in the above-

captioned cases (collectively, the “Debtors”) for the entry of an order (this “Order”), pursuant 

to sections 105(a), 363, 365, 503 and 507 of title 11 of the United States Code (the “Bankruptcy 

Code”), Rules 2002, 6004, 6006, 9007 and 9014 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), and Rule 6004-1 of the Local Bankruptcy Rules for the Southern 

District of New York (the “Local Rules”): (i) (a) authorizing and approving certain bid 

procedures (as attached hereto as Exhibit 1, the “Bid Procedures”) in connection with the sale 

(the “Sale”) of substantially all of the Debtors’ assets (the “Purchased Assets”) pursuant to that 

certain Asset Purchase Agreement, dated December [_], 2018 (together with the schedules and 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s federal taxpayer identification 

number, if applicable, are as follows:  Clark’s Botanicals, Inc. (0754); Glansaol Holdings Inc. (9485); Glansaol 
LLC (2012); Glansaol Management LLC (6879); Julep Beauty, Inc. (7984); Laura Geller Beauty, LLC (1706); 
Laura Geller Brands, LLC (N/A); and Laura Geller Holdings, LLC (6879).  The Debtors’ executive 
headquarters are located at 575 Lexington Avenue, New York, NY 10022.   

2 Capitalized terms used but not otherwise defined herein have the meanings given to them in the Bid Procedures 
(as defined below).  The definitions of words in the singular in this Order shall apply to such words when used 
in the plural where the context so permits and vice versa 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 138 of 185



2 
 

other documents related thereto, and as may be amended, supplemented or otherwise modified 

from time to time, the “Stalking Horse Agreement”), substantially in the form attached to the 

Motion as Exhibit B, by and between Sellers Glansaol Holdings Inc., Glansaol Management 

LLC, Julep Beauty, Inc., Laura Geller Holdings, LLC, Laura Geller Beauty, LLC, Laura Geller 

Brands, LLC and Clark’s Botanicals, Inc. (the “Sellers”) and [_] (the “Stalking Horse 

Purchaser”) subject to the outcome of an auction (the “Auction”) if the Sellers receive one or 

more timely and acceptable Qualified Bids; (b) authorizing and approving the Expense 

Reimbursement and Breakup Fee (collectively, the “Bid Protections”) for the Stalking Horse 

Purchaser; (c) scheduling the related Auction and hearing (the “Sale Hearing”) to consider 

approval of the Sale; (d) approving procedures related to the assumption and assignment of 

certain of the Sellers’ executory contracts and unexpired leases; (e) approving the form and 

manner of notice thereof; and (f) granting related relief (collectively, the “Bid Procedures 

Relief”); and (ii) (a) authorizing the Sale of such assets free and clear of liens, claims, 

encumbrances, and other interests, except as provided by the Stalking Horse Agreement or asset 

purchase agreement of the Successful Bidders; (b) approving the assumption and assignment of 

certain of the Sellers’ executory contracts (each, an “Executory Contract”) and unexpired 

leases (each, an “Unexpired Lease”) related thereto (any such Executory Contract or Unexpired 

Lease designated by the Successful Bidder to be assumed and assigned pursuant to the applicable 

asset purchase agreement, a “Purchased Contract” and collectively, the “Purchased 

Contracts”); and (c) granting related relief; and it appearing that this Court has jurisdiction to 

consider pursuant to 28 U.S.C §§ 157 and 1334; and it appearing that venue of the chapter 11 

cases and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it 

appearing that this matter is a core proceeding pursuant to 28 U.S.C. § 157(b); and it appearing 
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that proper and adequate notice of the Motion has been given and that no other or further notice 

is necessary; and a hearing having been held to consider the relief requested in the Motion; and 

upon consideration of the Declaration of Nancy Bernardini in Support of Chapter 11 Petitions, 

the declaration of John P. Madden in support of the Sale, and First Day Pleadings; and upon the 

record of the hearing; and the Court having found and determined that the relief sought in the 

Motion is in the best interests of the Debtors, their estates, their creditors and all other parties in 

interest; and the legal and factual bases set forth in the Motion having established just cause for 

the relief granted herein; and after due deliberation and sufficient cause appearing therefor, it is 

hereby  

FOUND AND DETERMINED that: 

A. The Debtors have demonstrated good and sufficient reasons for, and that the best 

interests of their estates, creditors and other parties in interest will be served by, this Court 

granting, to the extent provided herein, the relief requested in the Motion, including approval of: 

(1) the Bid Procedures; (2)  the selection of the Stalking Horse Bidder;  (3) the Debtors’ entry 

into the Stalking Horse APA; (4) the Bid Protections; (5) the procedures described below for the 

determination of the amounts necessary to cure defaults under the Purchased Contracts so as to 

permit the assumption and assignment under section 365 of the Bankruptcy Code of the 

Purchased Contracts that may be assumed and assigned to the Successful Bidder; and (6) the 

forms of the Sale Notice (as defined below) and Cure Notice (as defined below) attached to the 

Motion as Exhibit D and Exhibit E, respectively. 

B. The Debtors have demonstrated good and sufficient reasons for, and that the best 

interests of their estates will be served by, this Court scheduling a Sale Hearing to consider 

granting the other relief requested in the Motion, including approval of the Sale and the transfer 
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of the Purchased Assets to the Successful Bidder free and clear of all liens, claims, 

encumbrances and other interests pursuant to sections 363(f) and 365 of the Bankruptcy Code. 

C. The Bid Protections as set forth in Section [5.13] of the Stalking Horse 

Agreement to be paid under the circumstances described therein are: (1) an actual and necessary 

cost of preserving the Debtors’ estates within the meaning of sections 503(b) and 507(a) of the 

Bankruptcy Code; (2) commensurate to the real and substantial benefits conferred upon the 

Debtors’ estates by the Stalking Horse Purchaser; (3) reasonable and appropriate in light of the 

size and nature of the Sale and comparable transactions, the commitments and accommodations 

of the Stalking Horse Purchaser that have been made for the benefit of the Debtors’ estates, the 

condition of the Purchased Assets, and the efforts that have been and will be expended by the 

Stalking Horse Purchaser; and (4) a condition to and necessary to induce the Stalking Horse 

Purchaser to continue to pursue the Sale and to continue to be bound by the Stalking Horse 

Agreement. 

D. Moreover, such Bid Protections are an essential inducement and condition of the 

Stalking Horse Purchaser’s entry into, and continuing obligations under, the Stalking Horse 

Agreement.  Unless it is assured that the Bid Protections will be available, the Stalking Horse 

Purchaser is unwilling to remain obligated to consummate the Sale or otherwise be bound under 

the Stalking Horse Agreement (including the obligation to maintain its committed offer while 

such offer is subject to higher or otherwise better offers as contemplated by the Bid Procedures).  

The applicable Bid Protections induced the Stalking Horse Purchaser to submit a bid that will 

serve as a minimum, or floor, bid for the Purchased Assets on which the Debtors, their creditors 

and other bidders can rely, and which encourages and facilitates the Auction process.  The 

Stalking Horse Purchaser has thus provided a material benefit to the Debtors and their creditors 
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by increasing the likelihood that the best possible purchase price for the Purchased Assets will be 

realized.  Accordingly, the Bid Protections are reasonable and appropriate and represent the best 

method for maximizing value for the benefit of the Debtors’ estates. 

E. The Bid Procedures are fair, reasonable and appropriate and are designed to 

maximize the recovery from the Sale of the Purchased Assets. 

F. The process for submitting Qualified Bids is fair, reasonable and appropriate and 

is designed to maximize recoveries for the benefit of the Debtors’ estates, creditors and parties in 

interest. 

G. The Sale Notice, the Cure Notice and the Supplemental Cure Notice (each as 

defined below) are appropriate and reasonably calculated to provide all interested parties with 

timely and proper notice of this Order, the Bid Procedures, the Sale, the Sale Hearing and any 

and all objection deadlines related thereto, including with respect to cure amounts and the 

assumption and assignment of Executory Contracts and Unexpired Leases, and no other or 

further notice is required of the foregoing. 

H. The findings and conclusions set forth herein constitute the Court’s findings of 

fact and conclusions of law.  To the extent any of the findings of fact constitute conclusions of 

law, they are adopted as such.  To the extent any of the conclusions of law constitute findings of 

fact, they are adopted as such. 

IT IS HEREBY ORDERED THAT: 

1. The Bid Procedures Relief is GRANTED as set forth herein. 

2. All objections to the relief requested in the Motion that have not been withdrawn, 

waived or settled are overruled on the merits. 

18-14102    Doc 4    Filed 12/19/18    Entered 12/19/18 23:43:00    Main Document      Pg
 142 of 185



6 
 

I. Sales Timeline 

3. The Sellers are authorized to proceed with the Sale in accordance with the Bid 

Procedures and are authorized to take any and all actions necessary or appropriate to implement 

the Bid Procedures (subject to the terms thereof) in accordance with the following timeline: 

 

Sale Timeline 

Deadline to Serve Sale Notice and Cure Notice [January 14, 2019 at 5:00 p.m. prevailing E.T.]  

Cure Objection Deadline No later than seven (7) days after service of the 
Cure Notice provided that such date is ten (10) 
days prior to the Closing, or the date set forth on 
the Supplemental Cure Notice (defined below). 

Assignment Objection Deadline Seven (7) days after service of the Cure Notice, 
or the date otherwise specified in the Cure Notice 
(or, alternatively, the date set forth in the motion 
to assume such Purchased Contract if such 
contract is to be assumed and assigned after the 
Sale Hearing). 

Sale Objection Deadline  January [21,] 2019 at 4:00 p.m. prevailing E.T. 

Bid Deadline January 25, 2019 at 5:00 p.m. prevailing E.T. 

Deadline to Notify Qualified Bidders   January 28, 2019 at 12:00 p.m. prevailing E.T. 

Auction (if required)  January 29 at [_].m. prevailing E.T. 

Sale Reply Deadline  January 30, 2019 at 12:00 p.m. prevailing E.T. 

Notice of Successful Bidders January 30, 2019 at 12:00 p.m. prevailing E.T. 

Sale Hearing  January 31, 2019 at [_] prevailing E.T. 
 

 
II.  The Bid Procedures 

4. The Bid Procedures attached hereto as Exhibit 1 are approved and shall govern all 

bids and bid proceedings relating to the sale of the Purchased Assets. 
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5. If the Sellers do not receive a Qualified Bid other than the Stalking Horse Bid, the 

Sellers will not hold an Auction and the Stalking Horse Purchaser shall be deemed the 

Successful Bidder on the Bid Deadline.  Proposed Bids received after the Bid Deadline will not 

be considered Qualified Bids for purposes of the Auction.  If the Sellers receive one or more 

Qualified Bids in addition to the Stalking Horse Bid, the Sellers shall conduct the Auction 

regarding the applicable Purchased Assets.  Absent irregularities in the conduct of the Auction, 

or reasonable and material confusion during the bidding, the Court will not consider bids made 

after the Auction has been closed. 

6. In the event of a competing Qualified Bid, the Stalking Horse Purchaser shall be 

entitled, but not obligated, to submit Subsequent Bids and shall be entitled, but not obligated, in 

any and all such Subsequent Bids to credit bid the full amount of the Bid Protections in lieu of 

cash, and for purposes of evaluating any such Subsequent Bid, the full amount of the Bid 

Protection shall be treated as equal to cash in the same amount. 

III. Stalking Horse Purchaser, Bid Protections, and Stalking Horse Agreement 

7. The Sellers are authorized to enter into the Stalking Horse Agreement, subject to 

higher and better offers at the Auction regarding the Purchased Assets in accordance with the 

Bid Procedures. 

8. The Sellers are authorized to perform all obligations of the Sellers set forth in the 

Stalking Horse Agreement that are intended to be performed prior to the Sale Hearing and prior 

to the entry of the Sale Order, subject to the terms of the Bid Procedures.   

9. The Bid Protections for the Stalking Horse Purchaser are approved, shall survive 

any termination of the Stalking Horse Agreement, and shall be binding and enforceable against 

each Seller and its respective estates, any trustee, examiner or other representative of the Sellers’ 

estates and any successors thereto.  The Sellers are authorized and directed to pay any and all 
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amounts owing to the Stalking Horse Purchaser on account of the Bid Protections on the terms 

set forth in the Stalking Horse Agreement.  The Bid Protections for the Stalking Horse Purchaser 

will constitute super-priority administrative expense claims of Sellers, subject to any carve out in 

any order approving post-petition financing and junior to any super-priority claim of the DIP 

Lender and/or adequate protection claims of the prepetition secured lenders, with priority over 

any and all other administrative expenses, including those specified in section 503(b)(1) and 

507(b) of the Bankruptcy Code.  With respect to the allowance of the Bid Protections pursuant to 

this paragraph, this Order is intended to be, and is, a final order.  Nothing in this Order shall be 

construed as authorizing and directing the payment of the Bid Protections to the Stalking Horse 

Purchaser in the event that the Stalking Horse Purchaser is the Successful Bidder regarding the 

Purchased Assets. 

IV.  Sale Hearing 

10. The Sale Hearing shall be held on January 31, 2019 at [_], (prevailing E.T.) 

before this Court, the U.S. Bankruptcy Court for the Southern District of New York, One 

Bowling Green, 5th Floor, Courtroom 523, New York, New York 10004.  Any objections to the 

Sale (a “Sale Objection”) must (a) be in writing, (b) state the basis of such objection with 

specificity, (c) conform to the Federal Rules of Bankruptcy Procedure and the Local Rules and 

(d) be filed with the Bankruptcy Court and served in accordance with the rules of the Bankruptcy 

Court upon the Notice Parties (as subsequently defined) so as to be received not later than 4:00 

p.m. prevailing Eastern Time on January [21], 2019 (the “Objection Deadline”).  Any party 

failing to timely file a Sale Objection before the Objection Deadline shall be forever barred from 

objecting and shall be deemed to have consented to the Sale, including the transfer of the 

Debtors’ right, title and interest in, to, and under the Purchased Assets free and clear of any and 
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all liens, claims, interests and encumbrances in accordance with the Stalking Horse Agreement 

or other definitive agreement for the Sale. 

11. The Sale Hearing may be adjourned by the Debtors from time to time after 

consultation with the Stalking Horse Bidder without further notice to creditors or parties in 

interest other than by announcement of the adjournment in open court on the date scheduled for 

the Sale Hearing. 

V. Notice Procedures 

12. The following forms of notice are approved: (a) Notice of Sale 

Procedures, Auction, and Sale Hearing, in the form substantially similar to that attached to the 

Motion as Exhibit D (the “Sale Notice”) and (b) the Notice of Assumption and Assignment of 

Executory Contracts and Unexpired Leases in Connection with Proposed Sale of Substantially 

All Assets of the Debtors (the “Cure Notice”), in the form substantially similar to that attached 

to the Motion as Exhibit E. 

13. The Debtors shall, on or before January [14], 2019, serve a copy of the Sale 

Notice and this Order by first class mail, postage prepaid on:  (a) the United States Trustee for 

Region 2; (b) the Debtors’ five (5) largest secured creditors on a consolidated basis; (c) the 

Debtors’ thirty (30) largest unsecured creditors on a consolidated basis; (d) the United States 

Attorney’s Office for the Southern District of New York; (e) the Internal Revenue Service; (f) 

counsel to the DIP Lender; (g) all persons known by the Debtors to have expressed an interest to 

the Debtors in a transaction with respect to the Purchased Assets during the previous six months; 

(h) all entities known by the Debtors that may have a lien, claim, encumbrance, or other interest 

in the Purchased Assets (for which identifying information and addresses are available to the 

Debtors); (i) all non-Debtor counterparties to the Executory Contracts and Unexpired Leases; 

(j) all of the Debtors’ known creditors; (k) any governmental unit known to the Debtors to have a 
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claim in these cases; (l) the Office of the Attorney General in each state in which the Debtors 

operate; (m) all parties that have requested notice in these cases under Bankruptcy Rule 2002; 

and (n) all other persons as directed by the Court. 

VI.  Assumption and Assignment Procedures 

14. The Debtors shall, on or before January [14], 2019 serve the Cure Notice upon 

each non-Debtor counterparty to each Executory Contract and Unexpired Lease and their counsel 

(if known) that may be assumed and assigned to the Stalking Horse Purchaser.  The Cure Notice 

shall state the date, time and place of the Sale Hearing, whether such Executory Contract or 

Unexpired Lease is designated to be assumed and assigned to the Successful Bidder, as well as 

the date by which any objection to the assumption and assignment of such Executory Contract 

and Unexpired Lease must be filed and served.  The Cure Notice shall also identify the amounts, 

if any, that the Debtors believe are owed to each non-Debtor counterparty to an Executory 

Contract or Unexpired Lease to cure any defaults that exist under such contract or lease (the 

“Cure Amounts”) pursuant to section 365 of the Bankruptcy Code.  The Cure Notice does not 

constitute an admission that an Executory Contract or Unexpired Lease is in fact an executory 

contract or unexpired lease for the purposes of section 365 of the Bankruptcy Code, and the 

Debtors reserve any and all rights with respect to the Executory Contracts and Unexpired Leases.  

The inclusion of an Executory Contract or Unexpired Lease on the Cure Notice shall not obligate 

any of the Debtors to assume such Executory Contract or Unexpired Lease or a Successful 

Bidder to take assignment of such Executory Contract or Unexpired Lease.  Only those contracts 

that constitute (a) Purchased Contracts pursuant to the Stalking Horse Agreement or (b) if a 

Successful Bidder is not the Stalking Horse Purchaser, any Successful Bidder’s Proposed Asset 

Purchase Agreement, shall be assumed, assigned and sold to such Successful Bidder. 
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15. If any non-Debtor counterparty to an Executory Contract or Unexpired Lease 

objects for any reason to any Cure Amount set forth in the Cure Notice or any Supplemental 

Cure Notice (as defined below), such counterparty must file with this Court a written objection (a 

“Cure Amount Objection”) and serve such Cure Amount Objection so as to be received no 

later than seven (7) days after service of the Cure Notice or the date set forth on the 

Supplemental Cure Notice, provided that such date is no later than ten (10) days before the 

proposed effective date of the assignment (the “Cure Objection Deadline”), by: (i) counsel to 

the Debtors, Willkie Farr & Gallagher LLP, 787 Seventh Avenue, New York, New York 10019 

(Attn: Andrew S. Mordkoff, Esq. (amordkoff@willkie.com) and Derek M. Osei-Bonsu (dosei-

bonsu@willkie.com)); (ii) Emerald Capital Advisors Corp., 70 East 55th Street, 17th Floor New 

York, New York 10022 (Attn: John P. Madden (jpm@emeraldcapitaladvisors.com)); 

(iii) counsel to the Stalking Horse Purchaser, Sills Cummis & Gross P.C., 101 Park Avenue, 

New York, New York 10178 (Attn: Michael B. Goldsmith, Esq. 

(mgoldsmith@sillscummis.com)); (iv) counsel to the DIP Lender:  Parker Hudson Rainer & 

Dobbs LLP, 303 Peachtree St NE, Atlanta, Georgia 30308 (Attn: Rufus T. Dorsey, Esq. 

(rdorsey@phrd.com) and Eric W. Anderson, Esq. (eanderson@phrd.com)); and (iv) counsel to 

the United States Trustee for Region 2, 201 Varick Street, Room 1006, New York, New York 

10014 (Attn: [_], Esq.), with a copy to the Court’s chambers (collectively, the “Notice 

Parties”).] 

16. If, at any time after the entry of this Order, the Debtors or any Successful Bidder 

identify additional Executory Contracts or Unexpired Leases to be assumed and assigned as 

Purchased Contracts (whether before or after the closing of the sale), as applicable, the Debtors 

shall serve a supplemental Cure Notice (the “Supplemental Cure Notice”) by facsimile, 
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electronic transmission, hand delivery or overnight mail on the applicable non-Debtor 

counterparty and its counsel (if known) no later than five (5) days before the Closing, and any 

objections thereto shall be due by the date set forth on the Supplemental Cure Notice, which date 

shall be the later of (a) the Cure Objection Deadline and (b) three (3) days after service of such 

Supplemental Cure Notice on the applicable non-Debtor counterparty.  Each Supplemental Cure 

Notice shall: (a) state the date, time and place of the Sale Hearing (or later hearing, if 

applicable); (b) state the date by which any objection to the assumption and assignment of such 

Purchased Contract must be filed and served; and (c) identify the Cure Amount, if any. 

17. Unless the non-Debtor counterparty properly files and serves an objection to the 

Supplemental Cure Notice (the “Supplemental Cure Objection”) by the date set forth thereon 

(the “Supplemental Cure Objection Deadline”), the Debtors shall be authorized to assume and 

assign such Executory Contract or Unexpired Lease, subject to the occurrence of the closing of 

the Sale, without further notice or order of the Court. 

18. Each Cure Amount Objection and Supplemental Cure Objection must set forth 

with specificity each and every asserted default in any Executory Contract or Unexpired Lease 

and the monetary cure amount asserted by such counterparty to the extent it differs from the 

amount, if any, specified by the Debtors in the Cure Notice or Supplemental Cure Notice, as 

applicable. 

19. In the event that the Debtors and the nonDebtor counterparty cannot resolve the 

Cure Amount Objection or Supplemental Cure Objection, disputed Cure Amounts (“Disputed 

Cure Amounts”) shall not be paid until the resolution of any such disputes by the Court or 

mutual agreement of the Debtors and the objecting party.  Cure Amount Objections and 

Supplemental Cure Objections may be resolved by the Court at the Sale Hearing, or at a separate 
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hearing either before or after the Sale Hearing.  If there is a Disputed Cure Amount, the Debtors 

may, in their sole discretion, hold an amount equal to the cure amount claimed by the non-Debtor 

counterparty to the Executory Contract or Unexpired Lease (the “Claimed Cure Amount”) (or 

such smaller amount as may be fixed or estimated by the Bankruptcy Court) in reserve pending 

further order of the Court or agreement between the Debtors and the objecting party.  So long as 

the Debtors hold the Claimed Cure Amount in reserve (or such smaller amount as may be fixed 

or estimated by the Bankruptcy Court), the Debtors may assume, assign and sell the Executory 

Contract or Unexpired Lease that is the subject of an objection without further delay.  Any 

counterparty to an Executory Contract or Unexpired Lease that fails to timely file and serve a 

Cure Amount Objection or Supplemental Cure Objection (as applicable) shall be forever barred 

from asserting that a Cure Amount is owed in an amount in excess of that set forth in the Cure 

Notice.  If no timely Cure Amount Objection or Supplemental Cure Objection, as applicable, is 

filed and served with respect to a Purchased Contract, the Cure Amount identified in the Cure 

Notice or Supplemental Cure Notice, as applicable, with respect to such Executory Contract or 

Unexpired Lease shall be the only amount necessary under section 365(b) of the Bankruptcy 

Code to cure all monetary defaults under such Purchased Contract if the Stalking Horse 

Purchaser (or other Successful Bidder) ultimately decides to have the applicable Purchased 

Contract assumed and assigned to it.  Any party failing to timely file a Cure Amount Objection 

or Supplemental Cure Objection, as applicable, shall be forever barred from objecting to the 

Cure Amounts and from asserting any additional cure or other amounts against the Debtors, their 

estates or the applicable Successful Bidder.  To the extent the Cure Amount Objection or 

Supplemental Cure Objection, as applicable, is resolved or determined unfavorably to the 
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applicable Debtor, such Debtor may (with the consent of the Successful Bidder), reject the 

applicable executory contract or unexpired lease after such determination.   

20. If any non-Debtor counterparty to an Executory Contract or Unexpired Lease 

objects for any reason to the assumption and assignment of such Executory Contract or 

Unexpired Lease with respect to the Stalking Horse Purchaser (other than a Cure Amount 

Objection or Supplemental Cure Objection, as applicable, an “Assignment Objection”), such 

counterparty must file and serve such Assignment Objection so as to be received by the Notice 

Parties by no later than (the “Assignment Objection Deadline”): (a) seven (7) days after service 

of the Cure Notice; or (b) the date otherwise specified in the Cure Notice (or, alternatively, the 

date set forth in the motion to assume such Purchased Contract if such contract is to be assumed 

and assigned after the Sale Hearing); provided that, if the Successful Bidder is not the Stalking 

Horse Purchaser, the Assignment Objection Deadline shall be one (1) business day prior to the 

Sale Hearing.  The Court shall make any and all determinations concerning adequate assurance 

of future performance under the Purchased Contracts pursuant to sections 365(b) and (f)(2) of the 

Bankruptcy Code at the Sale Hearing (or such later hearing as may be requested by the Debtors). 

21. If no objection is timely filed and served, the non-Debtor counterparty to an 

Executory Contract or Unexpired Lease shall be deemed to have consented to the assumption, 

assignment and sale of the Executory Contract or Unexpired Lease to any Successful Bidder if 

such Executory Contract or Unexpired Lease is designated by any Successful Bidder as an 

Purchased Contract and shall be forever barred from asserting any objection with regard to such 

assumption, assignment and sale, except with respect to the adequate assurance of future 

performance by any Successful Bidder.  Any objections to any Successful Bidder’s proposed 

form of adequate assurance of future performance must be raised before or at the Sale Hearing 
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and shall be resolved at the Sale Hearing if the Debtors and non-Debtor counterparty are unable 

to resolve such objections prior thereto.  The Cure Amounts set forth in the Cure Notice shall be 

controlling, notwithstanding anything to the contrary in any Executory Contract or Unexpired 

Lease, or any other document, and unless a Cure Amount Objection or Supplemental Cure 

Objection, as applicable, is timely filed and served, the non-Debtor counterparty to the Executory 

Contract or Unexpired Lease shall be deemed to have consented to the Cure Amounts and shall 

be forever barred from asserting any other claims related to such Executory Contract or 

Unexpired Lease against the Debtors or the Successful Bidder, or the property of any of them. 

22. In the event that the Stalking Horse Purchaser is not the Successful Bidder for the 

Purchased Assets and for those Executory Contracts and Unexpired Leases identified in the Cure 

Notice, the Debtors shall serve a notice identifying the Successful Bidder to the non-Debtor 

counterparties to the Executory Contracts and Unexpired Leases that have been identified in such 

Successful Bid.  The non-Debtor counterparties to the Executory Contracts and Unexpired 

Leases shall have until 4:00 p.m. on the date that is one (1) business day prior to the Sale 

Hearing to object to the assumption, assignment and/or transfer of their Executory Contracts and 

Unexpired Leases. 

23. Except to the extent otherwise provided in a Successful Bidder’s Proposed Asset 

Purchase Agreement, the Debtors and the Debtors’ estates shall be relieved of all liability 

accruing or arising under any Purchased Contract after the assumption and assignment of such 

Purchased Contract pursuant to section 365(k) of the Bankruptcy Code. 

24. No Purchased Contract shall be deemed assumed or assumed and assigned until 

the later of (a) the date the Court has entered an order authorizing the assumption and assignment 

of such Purchased Contract, (b) the date the applicable Sale is closed or (c) the date the Cure 
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Amount is paid.  The applicable Successful Bidder shall have no rights in and to, or liabilities 

under, any Purchased Contract until such time as such Purchased Contract is assumed and 

assigned to the applicable Successful Bidder. 

VII. Miscellaneous 

25. Subject to the terms of the Stalking Horse Agreement and the Bid Procedures, the 

Debtors are authorized to take such actions as may be necessary or appropriate to implement and 

effect the terms and requirements of this Order, including, but not limited to, expending such 

funds or taking such action as may be necessary or appropriate to comply with the Bid 

Procedures. 

26. This Order shall be binding on the Debtors, including any chapter 7 or chapter 11 

trustee or other fiduciary appointed for the estates of the Debtors.  Certain provisions of this 

Order that relate to the Bid Protections shall inure to the benefit of the Stalking Horse Bidder. 

27. To the extent the provisions of this Order are expressly inconsistent with the 

provisions of any Exhibit referenced herein, including the Bid Procedures, or with the Motion, 

the provisions of this Order shall control. 

28. The Court shall retain jurisdiction over all matters arising from or related to the 

interpretation and implementation of this Order. 

29. Notwithstanding the possible applicability of Bankruptcy Rules 6004, 6006, 7062, 

9014 or otherwise, the terms and conditions of this Order shall be immediately effective and 

enforceable. 

Dated:  _____________, 2019 
 New York, New York 

  
UNITED STATES BANKRUPTCY JUDGE 
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BID PROCEDURES 

Set forth below are the bid procedures (the “Bid Procedures”) to be used by Glansaol Holdings 
Inc., Glansaol Management LLC, Julep Beauty, Inc., Laura Geller Holdings, LLC, Laura Geller 
Beauty, LLC, Laura Geller Brands, LLC and Clark’s Botanicals, Inc. (the “Sellers”) for the 
proposed sale of substantially all of the assets (collectively, the “Purchased Assets”) and 
assumption of certain liabilities, in the Sellers’ jointly administered chapter 11 cases pending in 
the United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy 
Court”), lead case number 18-[_], pursuant to that certain Asset Purchase Agreement, dated [_] 
(together with the schedules and related documents thereto, and as may be amended, 
supplemented or otherwise modified from time to time, the “Stalking Horse Agreement”); 

The Stalking Horse Purchaser has submitted a Qualified Bid (as defined below) for the 
Purchased Assets3 in an amount equal to $[_] in cash (the “Stalking Horse Bid”).   

On [_____], 2018, the Court entered an order, which, among other things, authorized 
each of the Sellers to determine the highest or otherwise best offers for the Purchased 
Assets through the Bid Procedures (the “Bidding Procedures Orders”). 

The sale transactions pursuant to the Stalking Horse Agreement are subject to 
competitive bidding as set forth herein.   

A. ASSETS TO BE SOLD 

The Sellers seek to complete sales of the Purchased Assets and the assumption of the 
Assumed Liabilities described in Sections 2.1 and 2.5 of the Stalking Horse Agreement, 
respectively.   

All of the Sellers’ respective rights, title and interest in and to the Purchased Assets to be 
acquired shall be, to the fullest extent permitted by law, sold free and clear of all liens, 
claims, interests, charges, restrictions and encumbrances of any kind or nature thereon 
(collectively, the “Liens”), except for permitted encumbrances and assumed liabilities as 
may be specified in the Stalking Horse Agreement or such other approved purchase 
agreement of the Successful Bidder(s) (defined below), and with any such Liens to attach 
solely to the net proceeds of the sale of the Purchased Assets.4   

A party may participate in the Bidding Process by submitting a Qualified Bid for any or 
all of the Purchased Assets.   

B. THE BID PROCEDURES 

To ensure that the Sellers receive the maximum value for the Purchased Assets, the 
Stalking Horse Agreement is subject to higher or otherwise better offers at the Auction in 

                                                 
3  Capitalized terms used but not otherwise defined herein have the meanings given to them in the Stalking Horse 

Agreement.  
4  Any order submitted to the Bankruptcy Court for purposes of approving the Stalking Horse Agreement or other 

approved purchase agreement of the Successful Bidder(s) (as defined below) shall likewise provide that any 
free and clear sale shall be “to the fullest extent permitted by law”. 
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accordance with these Bid Procedures, and, as such, the Stalking Horse Purchaser 
pursuant to the terms of the Stalking Horse Agreement will serve as the “Stalking Horse” 
bid for Purchased Assets. 

1. Key Dates 

The key dates for the process contemplated herein are as follows:5 

Sale Timeline 

Bid Deadline January 25, 2019 at 5:00 p.m. prevailing E.T. 

 

Deadline to Notify Qualified Bidders   January 28, 2019 at 12:00 p.m. prevailing E.T. 

 

Auction (if required)  January 29, 2019 at [_] prevailing E.T. 

 

Notice of Successful Bidders January 30, 2019 at 12:00 p.m. prevailing E.T. 

 

Sale Hearing  January 31, 2019 at [_] prevailing E.T. 

 

 

2. Confidentiality 

In order to participate in the Bidding Process, each person other than the Stalking Horse 
Purchaser who wishes to participate in the Bidding Process (a “Potential Bidder”) must, 
in order to review any confidential information, provide an executed confidentiality 
agreement (to be delivered prior to the distribution of any confidential information by the 
Sellers to any Potential Bidder) in form and substance satisfactory to the Sellers, on terms 
substantially similar to those contained in the confidentiality agreement signed by the 
Stalking Horse Purchaser.  

                                                 
5  These dates are subject to extension or adjournment as provided for herein and in consultation with the 

Consultation Parties (as defined below).  
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3. Due Diligence 

The Sellers will afford any Potential Bidder that signs an executed confidentiality 
agreement in accordance with paragraph 2 above such due diligence access or additional 
information as the Sellers, in consultation with its advisors, deem appropriate, in its 
discretion and within its reasonable business judgment.  The Sellers will use good faith 
efforts to provide the Stalking Horse Purchaser access to written information made 
available to any Qualified Bidder (as defined below), as applicable to the respective 
assets, business and/or shares being purchased, if not previously made available to the 
Stalking Horse Purchaser.   

The due diligence period shall end on the Bid Deadline, and neither the Sellers nor any of 
their representatives shall be obligated to furnish any due diligence information to any 
Qualified Bidder after the Bid Deadline.  For the avoidance of doubt, neither the Sellers 
nor any of their representatives shall be obligated to furnish any due diligence 
information to any person other than a Qualified Bidder as provided above. 

4. Provisions Governing Qualified Bids 

A bid submitted will be considered a “Qualified Bid” only if the bid complies with all of 
the following, in which case the Potential Bidder submitting the bid shall be a “Qualified 
Bidder”: 

a. it discloses whether the bid is for some or all of the Purchased Assets, and if 
less than all of the Purchased Assets, specifically identifies the assets to be 
purchased; 

b. it fully discloses the identity of each entity that will be bidding for or 
purchasing some or all of the Purchased Assets, including any equity holders 
in the case of a Potential Bidder which is an entity specially formed for the 
purpose of effectuating the contemplated transaction, or otherwise 
participating in connection with such bid (including any co-bidder or team 
bidder), and the complete terms of any such participation, including any 
agreements, arrangements or understandings concerning a collaborative or 
joint bid or any other combination concerning the proposed bid.  A bid must 
also fully disclose any connections or agreements with the Sellers, the 
Stalking Horse Purchasers or any other known bidders, Potential Bidder or 
Qualified Bidder, and/or any officer, director or equity security holder of the 
Sellers;  

c. it states that the applicable Potential Bidder offers to purchase, and has a bona 
fide interest in purchasing, in cash, some or all of the Purchased Assets, upon 
terms and conditions that the Sellers reasonably determine, after consultation 
with the Consultation Parties (defined below), is no less favorable to the 
Sellers than the terms and conditions of the Stalking Horse Agreement.  For 
the avoidance of doubt, any Qualified Bid must, either on its own or when 
considered together with other Qualified Bid(s), provide value in excess of the 
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Stalking Horse Agreement plus the Minimum Overbid Requirements detailed 
below in Section 4(k); 

d. it provides a description of any anticipated regulatory or governmental 
approvals necessary to consummate the bid; 

e. it includes a commitment to be bound by these Bid Procedures; 

f. it includes a commitment to close the transactions within the timeframe 
contemplated by the Stalking Horse Agreement;  

g. it includes a signed writing that the Potential Bidder’s offer is irrevocable 
unless and until the Sellers accept a higher or otherwise better bid and such 
Potential Bidder is not selected as a Back-Up Bidder (as defined below); 
provided that if such Potential Bidder becomes a Qualified Bidder and is 
selected as the Successful Bidder (as defined below) or the Back-Up Bidder, 
its offer shall remain irrevocable until the earlier of one (1) month after the 
designation of the Successful Bid (as defined below) at the Auction or the 
closing of the Sale to the Successful Bidder(s).  Such writing shall guarantee 
performance of the Potential Bidder by its parent entities, if any, or provide 
such other guarantee of performance acceptable to the Sellers;  

h. it shall be accompanied by a deposit into escrow with the Sellers of an amount 
in cash equal to 10% of the purchase price (the “Good Faith Deposit”); 

i. it includes confirmation that all necessary internal and shareholder approvals 
have been obtained prior to the bid; 

j. it includes a duly authorized and executed copy of an asset purchase 
agreement, including the purchase price for the Purchased Assets, expressed 
in U.S. Dollars, together with all exhibits and schedules thereto, together with 
copies marked to show any amendments and modifications to the Stalking 
Horse Agreement (collectively, the “Proposed Asset Purchase Agreement”) 
and proposed form of order to approve the sale by the Court, together with a 
copy marked to show amendments and modifications to the proposed form of 
sale approval order attached to the motions seeking approval of the sale of the 
Purchased Assets to the Stalking Horse Purchaser; provided, however, that 
such Proposed Asset Purchase Agreement shall not include any financing or 
diligence conditions, or any other conditions that are less favorable to the 
Sellers than the conditions in the Stalking Horse Agreement;  

k. it includes written evidence of (i) sufficient cash on hand to fund the purchase 
price or (ii) sources of immediately available funds that are not conditioned on 
third-party approvals or commitments, in each case, that will allow the Sellers 
to make a reasonable determination as to the Potential Bidder’s financial and 
other capabilities to consummate the transaction contemplated by the 
Proposed Asset Purchase Agreement.  Such written evidence shall include the 
most current audited and the most current unaudited financial statements, or 
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such other financial information of the Potential Bidder as may be acceptable 
to the Sellers, in consultation with the Consultation Parties (collectively, the 
“Financials”), or, if the Potential Bidder is an entity formed for the purpose of 
acquiring some or all of Purchased Assets, the Financials of the Potential 
Bidder’s equity holder(s) or other financial backer(s) that are guaranteeing the 
Potential Bidder’s performance; provided that if a Potential Bidder is unable 
to provide Financials, the Sellers may accept such other information sufficient 
to demonstrate to the Sellers’ reasonable satisfaction that such Potential 
Bidder has the financial wherewithal to consummate the applicable sale 
transaction.  The Potential Bidder also must establish that it has the financial 
ability to consummate its proposed transaction within the timeframe 
contemplated for consummation of the Stalking Horse Agreement.   

l. it (by itself or in combination with any other bids) provides for a cash 
purchase price that exceeds the aggregate cash consideration to be paid to or 
for the benefit of the Sellers’ estates set forth in the Stalking Horse Agreement 
by at least $1,036,540 which represents the sum of (i) the Bid Protections, 
plus (ii) $250,000 (the “Minimum Overbid Requirements”); 

m. it identifies with particularity which Executory Contracts and Unexpired 
Leases the Potential Bidder wishes to assume and provides the Potential 
Bidder’s proposal for the treatment of related Cure Amounts, and contains 
sufficient information concerning the Qualified Bidder’s ability to provide 
adequate assurance of future performance with respect to Executory Contracts 
and Unexpired Leases to be assumed and assigned, including the legal name 
of any proposed assignee of a proposed assumed Executory Contract and the 
proposed use of any leased premises; 

n. it includes an acknowledgement and representation that the Potential Bidder:  
(i) has had an opportunity to conduct any and all required due diligence 
regarding acquiring the Purchased Assets prior to making its bid; (ii) has 
relied solely upon its own independent review, investigation and/or inspection 
of any documents and/or the Purchased Assets, in making its bid; (iii) did not 
rely upon any written or oral statements, representations, promises, warranties 
or guaranties whatsoever, whether express or implied (by operation of law or 
otherwise), regarding the Purchased Assets; and (iv) is not entitled to any 
expense reimbursement, break-up fee, termination fee or similar type of 
payment in connection with its bid; 

o. it includes evidence of, in form and substance satisfactory to the Sellers, 
authorization and approval from the Potential Bidder’s board of directors (or 
comparable governing body) with respect to the submission, execution, 
delivery, funding and closing of the Proposed Asset Purchase Agreement;  

p. it provides such other guarantee of performance or assurance acceptable to the 
Sellers in their discretion (in consultation with the Consultation Parties); 
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q. it states that the Potential Bidder consents to the jurisdiction of the Court; 

r. it contains such other information reasonably requested by the Sellers;  

s. it does not contain any condition to closing of the proposed sale on the receipt 
of any third party approvals not already required in the Stalking Horse 
Agreement (excluding court approval and any applicable required 
governmental and/or regulatory approval) or which the Sellers determine, in 
their reasonable business judgment, would be a material impediment to a 
timely closing of such transaction;  

t. it expressly states that the Potential Bidder agrees to serve as a Back-Up 
Bidder if such bidder’s Qualified Bid is selected as the next highest and best 
bid after the Successful Bid pursuant to Section B(4)(f) of these Bid 
Procedures; 

u. it states that if the Purchased Assets such Potential Bidder offers to purchase 
include customer lists or other personally identifiable information, the 
Potential Bidder will substantially follow the Debtors’ privacy policies 
currently in effect; and  

v. it is received by the Sellers on or prior to the 5:00 p.m. (prevailing Eastern 
Time) on January 25, 2019 (the “Bid Deadline”), and such Bid Deadline may 
be extended by the Sellers through and including the commencement of the 
Auction at the Sellers’ sole discretion (after consultation with the Consultation 
Parties), or by order of the Court. 

Non-Conforming Bids.  Notwithstanding anything to the contrary in these Bid 
Procedures, the Sellers shall have the right to entertain any bid that does not conform to 
one or more of the requirements herein and deem such bid a Qualified Bid (a “Non-
Conforming Bid”); provided, however, that such Non-Conforming Bid so entertained by 
the Sellers must nevertheless meet each of the following: (a) the Good Faith Deposit must 
be made in the amount specified above; (b) if the bid is for all of the Purchased Assets, 
the bid must meet the Minimum Overbid Requirements, or, if the bid is for less than all 
of the Purchase Assets, the Sellers must determine in good faith that the bid may be 
combined with other potential bids such that the combined purchase price will meet the 
Minimum Overbid Requirements; and (c) any condition to closing set forth in the 
applicable Proposed Asset Purchase Agreement cannot be more onerous (in any material 
respect) to the Sellers than any similar conditions set forth in the Stalking Horse 
Agreement.  For the avoidance of doubt, any Non-Conforming Bid may be for the 
purchase of any combination of some or all of the Purchased Assets. 

Notwithstanding anything in these Bid Procedures to the contrary, the Stalking Horse 
Purchaser is deemed to be a Qualified Bidder with respect to the Purchased Assets, the 
Stalking Horse Bid is deemed to be a Qualified Bid for all purposes in connection with 
the Bid Procedures and the Auction, and the Stalking Horse Purchaser shall not be 
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required to take any further action in order to attend and participate in the Auction (if 
any). 

Nothing in these Bid Procedures is intended or shall be construed to bar SunTrust Bank, 
in its capacities as administrative agent and collateral agent under the Debtors’ pre-
petition revolving credit facility (the “Pre-Petition Agent”), and as administrative agent 
and collateral agent under the Debtors’ post-petition revolving credit facility (the “DIP 
Agent”), from exercising their rights in such capacities to credit bid at the Auction in 
connection with the proposed sale of the Purchased Assets, which rights the Pre-Petition 
Agent and the DIP Agent expressly reserve. In the event that the amount of a Qualified 
Bid is less than the aggregate amount of the obligations owing by the Debtors under such 
pre-petition and post-petition revolving credit facilities as of the Bid Deadline, and the 
Pre-Petition Agent and/or the DIP Agent elect to exercise their rights to credit bid, the 
Pre-Petition Agent and the DIP Agent shall each be deemed a Qualified Bidder, and such 
credit bids shall each be deemed a Qualified Bid, without the Pre-Petition Agent or the 
DIP Agent being required to comply with the requirements set forth in subparagraphs (a) 
through (v) in Paragraph 4 above. 

The Sellers, after consultation with the Consultation Parties, will make a determination 
regarding which bids qualify as Qualified Bids.  The Sellers shall promptly notify each 
Potential Bidder that submits any bid in writing as to whether or not their bid constitutes 
a Qualified Bid on or prior to the Deadline to Notify Qualified Bidders set forth above. 
 
Consultation Parties. The “Consultation Parties” are (i) the DIP Lender; and (ii) the 
official committee of unsecured creditors (if any) appointed in the Sellers’ bankruptcy 
cases, or each of their respective counsel and advisors.  Notwithstanding anything herein 
to the contrary, the Sellers shall not be required to consult with any Consultation Party 
during the bidding and Auction process to the extent such Consultation Party is a 
Potential Bidder, a Qualified Bidder, or a financing source for a bidder, including, if the 
Sellers determine, in their reasonable business judgment, that consulting with such 
Consultation Party regarding any issue, selection or determination would be likely to 
have a chilling effect on potential bidding or otherwise be contrary to the goal of 
maximizing value for the Sellers’ estates from the sale process.   

 
Subject to the terms of any orders entered by the Court, after consultation with the 
Consultation Parties, the Sellers shall have the right and obligation to make all decisions 
regarding the applicable bids and the Auction as provided herein as they determine to be 
in the best interest of their estates, whether or not the Consultation Parties agree with that 
decision. 
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5. Bid Deadline 

A Potential Bidder that desires to make a bid regarding some or all of the Purchased 
Assets must deliver written copies of its bid (which may be via e-mail), so as to be 
received on or before the Bid Deadline, to each of the following parties (the “Notice 
Parties”): 

 
(a) counsel to the Sellers:  Willkie Farr & Gallagher LLP, 787 Seventh Avenue, New 
York, New York 10019 (Attn: Andrew S. Mordkoff, Esq. (amordkoff@willkie.com) and 
Derek M. Osei-Bonsu, Esq. (dosei-bonsu@willkie.com));  

(b) investment bankers for the Sellers: Emerald Capital Advisors Corp., 70 East 55th 
Street, 17th Floor New York, New York 10022 (Attn: John P. Madden 
(jpm@emeraldcapitaladvisors.com)); 

(c) counsel to the DIP Lender:  Parker Hudson Rainer & Dobbs LLP, 303 Peachtree St 
NE, Atlanta, Georgia 30308 (Attn: Rufus T. Dorsey, Esq. (rdorsey@phrd.com) and Eric 
W. Anderson, Esq. (eanderson@phrd.com)); and 

(d) counsel to the official committee of unsecured creditors (if any). 

6. Evaluation of Competing Bids 

A Qualified Bid will be valued based upon several factors including, without limitation: 
(a) the amount of such bid (including value provided by the assumption of liabilities); 
(b) the risks and timing associated with consummating such bid; (c) any proposed 
revisions to the Stalking Horse Agreement (including any additional conditions to 
closing); (d) any assets included or excluded from the Qualified Bid, including any 
Executory Contracts and Unexpired Leases; (e) the likelihood of the Qualified Bidders’ 
ability to close a transaction, the conditions thereof and the timing thereof; (f) any 
indemnification or similar provisions; and (g) any other factors deemed relevant by the 
Sellers in consultation with the Consultation Parties.   
 

7. No Qualified Bids 

If the Sellers do not receive a Qualified Bid with respect to any of the Purchased Assets, 
the Stalking Horse Purchaser will be deemed the Successful Bidder with respect to the 
Purchased Assets on the Bid Deadline. 

 
8. Auction Process 

If the Sellers receive one or more Qualified Bids with respect to any of the Purchased 
Assets in addition to the Stalking Horse Bid, the Sellers will conduct an auction (the 
“Auction”) of the Purchased Assets at [_] (prevailing Eastern Time) on January 29, 2019, 
at the offices of Willkie Farr & Gallagher LLP, 787 Seventh Avenue, New York, New 
York 10019, or such other location as shall be timely communicated by the Sellers to all 
entities entitled to attend the Auction.  The Auction shall be conducted in accordance 
with the following procedures: 
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a. only the Sellers, the Notice Parties, the Stalking Horse Purchaser, any other 

Qualified Bidders, and the Consultation Parties, in each case along with their 
representatives and advisors, shall be entitled to attend the Auction (such 
attendance to be in person); 
 

b. only the Stalking Horse Purchaser and such other Qualified Bidders will be 
entitled to participate as bidders in, or make any subsequent bids at, the 
Auction; provided that all such Qualified Bidders wishing to attend the 
Auction must have at least one individual representative with authority to bind 
such Qualified Bidder attending the Auction in person; 
 

c. each Qualified Bidder shall be required to confirm that it has not engaged in 
any collusion with respect to the bidding or the sale; 
 

d. each Qualified Bidder must inform the Sellers whether it intends to attend the 
Auction; provided that in the event a Qualified Bidder elects not to attend the 
Auction, such Qualified Bidder’s Qualified Bid shall nevertheless remain fully 
enforceable against such Qualified Bidder until (i) the date of the selection of 
the Successful Bidder and Back-Up Bidder at the conclusion of the Auction, 
or (ii) if selected as the Successful Bidder or Back-Up Bidder, until the earlier 
of one (1) month after the designation of the Successful Bid at the Auction or 
the closing of the Sale to the Successful Bidder(s).  On the day prior to the 
start of the Auction, the Sellers will provide copies of the Qualified Bid or 
Qualified Bids which the Sellers, after consultation with the Consultation 
Parties, believe is the highest or otherwise best offer for the Purchased Assets 
(the “Starting Bid”) to all Qualified Bidders including the Stalking Horse 
Purchaser;  
 

e. all Qualified Bidders will be entitled to be present for all Subsequent Bids (as 
defined below) at the Auction; 
 

f. the Sellers, after consultation with the Consultation Parties, may employ and 
announce at the Auction additional procedural (but not substantive) rules  that 
are reasonable under the circumstances for conducting the Auction, provided 
that such rules are:  (i) not inconsistent with these Bid Procedures or title 11 of 
the United States Code (the “Bankruptcy Code”); and (ii) are disclosed to 
each Qualified Bidder at the Auction; 
 

g. bidding at the Auction will begin with the Starting Bids and continue in 
bidding increments (each a “Subsequent Bid”) providing a net value to the 
applicable estate of at least an additional: $250,000 above the prior bid.  To 
the extent the Sellers, after consultation with the Consultation Parties, 
determine in their business judgment to consider bids for less than all of the 
Purchased Assets, the Sellers, after consultation with the Consultation Parties, 
shall have the authority to adjust the minimum bid increment.  After the first 
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round of bidding and between each subsequent round of bidding, the Sellers 
shall announce the bid or combination of bids (including the identity of the 
bidder or bidders and the value of such bid(s)) that they believe to be the 
highest or otherwise best offer for the Purchased Assets (individually or 
collectively, as applicable, the “Highest Bid”).  A round of bidding will 
conclude after each participating Qualified Bidder has had the opportunity to 
submit a Subsequent Bid with full knowledge of the then Highest Bid.  For the 
purpose of valuing the consideration provided by the Subsequent Bids 
(including any Subsequent Bid by the Stalking Horse Purchaser), the Sellers 
will give effect (on a dollar for dollar basis) to the Bid Protections payable to 
the Stalking Horse Purchaser under the Stalking Horse Agreement as well as 
any additional liabilities to be assumed by a Qualified Bidder and any 
additional costs which may be imposed on the Sellers.  If the Stalking Horse 
Purchaser bids at the Auction, the Stalking Horse Purchaser will be entitled to 
credit bid on a dollar for dollar basis for the Bid Protections.  To the extent a 
Subsequent Bid has been accepted entirely or in part because of the addition, 
deletion or modification of a provision or provisions in the applicable 
Proposed Asset Purchase Agreement or the Stalking Horse Agreement, the 
Sellers will identify such added, deleted or modified provision or provisions 
and the other Qualified Bidders shall be given the opportunity to modify their 
Proposed Asset Purchase Agreements (or the Stalking Horse Agreement) in a 
manner that materially provides any additional value that factored into 
selecting a Subsequent Bid from another Qualified Bidder. The Sellers shall 
determine whether an addition, deletion or modification of the Stalking Horse 
Agreement meets the standard of materially providing additional value.  For 
the avoidance of doubt, the Stalking Horse Purchaser shall be entitled to 
submit additional bids and make modifications to the Stalking Horse 
Agreement at the Auction consistent with these Bid Procedures. 

 
h. The Auction may be adjourned as the Sellers, in consultation with the 

Consultation Parties, deem appropriate.  Reasonable notice of such 
adjournment and the time and place (which shall be in New York City) for the 
resumption of the Auction shall be given to the Stalking Horse Purchaser, all 
other Qualified Bidders, the United States Trustee and the Consultation 
Parties. 
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9. Selection of Successful Bid 

Prior to the conclusion of the Auction, the Sellers, in consultation with the Consultation 
Parties, will review and evaluate each Qualified Bid in accordance with the procedures set 
forth herein and determine which offer or group of offers is (or collectively comprise) the 
highest or otherwise best offer or offers for some or all of the Purchased Assets (such bid or 
bids, as applicable, the “Successful Bid” and the bidder(s) making such bid, the “Successful 
Bidder”) and communicate to the Stalking Horse Purchaser and the other Qualified Bidders 
the identity of the Successful Bidder and the material terms of the Successful Bid.  The 
determination of the Successful Bid by the Sellers at the conclusion of the Auction shall be 
final, subject only to approval by the Bankruptcy Court as to the Purchased Assets. 
 
Within one (1) business day after conclusion of the Auction, the Successful Bidder shall 
complete and execute all agreements, contracts, instruments and other documents evidencing 
and containing the terms and conditions upon which the Successful Bid was made, and the 
Sellers shall file a notice identifying the Successful Bidder with the Court. 
 
The Sellers will sell the Purchased Assets to the Successful Bidder pursuant to the terms of 
the Successful Bid upon the approval of such Successful Bid by the Bankruptcy Court at the 
Sale Hearings.   

 
10. Designation of Back-Up Bidder 

Notwithstanding anything in the Bid Procedures to the contrary, if the Auction is conducted, 
the Qualified Bidder with the next highest or otherwise best bid at the Auction for the 
Purchased Assets, as determined by the Sellers (in consultation with the Consultation Parties) 
in the exercise of their business judgment, shall be deemed to have submitted the next highest 
or otherwise best bid (the “Back-Up Bidder”) at the conclusion of the Auction and 
announced at the time to all Qualified Bidders participating therein.  If there is more than one 
Successful Bid, the Sellers shall have the ability to designate a Back-Up Bidder for each 
Successful Bid.   
 
If for any reason a Successful Bidder fails to consummate its Successful Bid within the time 
permitted after the entry of the Sale Order, then the Sellers may deem the Back-Up Bidder 
for the sale transaction to have the new Successful Bid, and the Sellers will be authorized, 
without further orders of the Courts, to consummate the transaction with such Back-Up 
Bidder on the terms of its last bid; provided, that the Sellers will file a written notice of the 
applicable transaction(s) with the Courts at least twenty-four (24) hours in advance of the 
consummation of such transaction(s).  Such Back-Up Bidder will be deemed to be the 
Successful Bidder and the Sellers will be authorized, but not directed, to effectuate a sale to 
such Back-Up Bidder subject to the terms of the Back-Up Bid without further orders of the 
Courts.   
 
Subject to the Stalking Horse APA with respect to the Stalking Horse Bidder, the Back-Up 
Bid (unless it is the bid of the Stalking Horse Bidder) must remain open until one (1) month 
after the designation of the Successful Bid at the Auction (the “Outside Back-Up Date”). 
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11. Good Faith Deposit 

Except as otherwise provided in this paragraph with respect to any Successful Bid and any 
Back-Up Bid, the Good Faith Deposits of all Qualified Bidders that submitted such a deposit 
under the Bid Procedures shall be returned within three (3) business days after the Auction.  
The Good Faith Deposit of a Successful Bidder shall be held until the closing of the sale of 
the Purchased Assets and applied in accordance with the Successful Bid.  The Good Faith 
Deposit of any Back-Up Bidder shall be returned within three (3) business days after the 
earlier of (a) consummation of the Succesful Bid, or (b) the Outside Back-Up Date.  If a 
Successful Bidder fails to consummate an approved sale because of a breach or failure to 
perform on the part of such Successful Bidder, the Sellers will not have any obligation to 
return such Succesful Bidder’s Good Faith Deposit, which may be retained by the Sellers as 
liquidated damages, in addition to any and all rights, remedies and/or causes of action that 
may be available to the Sellers at law or in equity, and, the Sellers shall be free to 
consummate the proposed transaction at the next highest price bid at the Auction by a 
Qualified Bidder, without the need for an additional hearings or orders of the Court. 
Notwithstanding any provision hereof, the terms pertaining to any good faith deposit 
submitted by the Stalking Horse Purchaser pursuant to the Stalking Horse Agreement 
(including, without limitation, the entitlements of the Stalking Horse Purchaser and the 
Sellers to such good faith deposit and the timing of return of any good faith deposit to the 
Stalking Horse Purchaser) shall be exclusively governed by the terms of the Stalking Horse 
Agreement. 
 
12. Sale Is As Is/Where Is 

Except as otherwise provided in the applicable Proposed Asset Purchase Agreement or 
Stalking Horse Agreement, any Successful Bid, or any order by the Court approving any sale 
of the Purchased Assets, such Purchased Assets sold pursuant to these Bid Procedures shall 
be conveyed at the closing of the applicable purchase and sale in their then-present condition, 
“AS IS, WITH ALL FAULTS, AND WITHOUT ANY WARRANTY WHATSOEVER, 
EXPRESS OR IMPLIED.” 

C. THE BID PROTECTIONS 

In recognition of the expenditure of time, energy, and resources by the Stalking Horse 
Purchaser, and because the agreement to make payment thereof is necessary to preserve the 
value of the Sellers’ estates, the Sellers have agreed that, among other triggering events, if 
the: (i) Stalking Horse Purchaser is not the Successful Bidder with respect to the Purchased 
Assets, the Sellers will pay the Stalking Horse Purchaser (a) an aggregate fee of 
approximately $[_], as more fully described in the Stalking Horse Agreement (as defined 
therein, the “Breakup Fee”), and (b) an amount in cash equal to the Expense Reimbursement 
(as such term is defined in the Stalking Horse Agreement. The Breakup Fee and Expense 
Reimbursement shall be payable as provided for pursuant to the terms of the Stalking Horse 
Agreement. 
 
Except for the Stalking Horse Purchaser, no other party submitting a bid shall be entitled to 
any expense reimbursement, breakup fee, termination or similar fee or payment. 
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D. SALE HEARING 

The Sellers will seek entry of a separate order from the Bankruptcy Court, at a hearing (the 
“Sale Hearing”) to begin at [January 31, 2019 at [_]] or as soon thereafter as counsel may be 
heard to approve and authorize the sale transaction to the Successful Bidder (including 
without limitation the assumption and assignment to the Successful Bidder of any Executory 
Contracts and Unexpired Leases to be assigned to them in accordance with the Stalking 
Horse Agreement or Proposed Asset Purchase Agreement(s), as applicable, at the Sale 
Hearing or such other hearing scheduled before the Court) on terms and conditions 
determined in accordance with the Bid Procedures.. 
 

 
E. CONSENT TO JURISDICTION 

This Bankruptcy Court shall retain jurisdiction to hear and determine all matters arising from 
or relating to the implementation of the Court’s Bid Procedures Order and/or the bid 
documents as they pertain to assets and liabilities of the Sellers.  All Qualified Bidders at the 
Auction shall be deemed to have consented to the jurisdiction of the Bankruptcy Court. 

 
F. MISCELLANEOUS 

Except as expressly provided under these Bid Procedures, the Auction and the Bid 
Procedures are solely for the benefit of the Sellers, and nothing contained in the order 
approving the Bid Procedures or the Stalking Horse Agreement shall create any rights in any 
other person or bidder (including without limitation rights as third-party beneficiaries or 
otherwise) other than the rights expressly granted to a Qualified Bidder under the order 
approving the Bid Procedures. 
 
After consultation with the Consultation Parties, the Sellers may modify the rules, procedures 
and deadlines set forth herein, or adopt new rules, procedures and deadlines that, in the 
Sellers’ reasonable discretion (after consultation with the Consultation Parties), will better 
promote the goals of these procedures (namely, to maximize value for the estates); provided, 
however, that the Sellers may not modify the Bid Protections afforded to the Stalking Horse 
Purchaser in accordance with the Stalking Horse Agreement, unless agreed in writing by the 
Stalking Horse Purchaser or otherwise ordered by the Court. 
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EXHIBIT A 

30 Largest Unsecured Claims 
(on a consolidated basis) 
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UNITED STATES BANKRUPTCY COURT SOUTHERN DISTRICT OF NEW YORK

Chapter 11 or Chapter 9 Cases:  List of Creditors Who Have the 30 Largest 

Unsecured Claims and Are Not Insiders

Case No. (If known)

Debtor name Glansaol Holdings, Inc., et. al.

A list of creditors holding the 30 largest unsecured claims must be filed in a Chapter 11 or Chapter 9 case.  Include claims which the debtor

Name of creditor and complete 

mailing address, including zip 

code.

Name, telephone number, and 

email address of creditor contact

Nature of the 

claim 

Amount of unsecured claim 

Official Form 204

(for example, 
trade debts, bank 
loans, 
professional 
services, and 
government 
contracts)

If the claim is fully unsecured, fill in only 
unsecured claim amount. If claim is partially 
secured, fill in total claim amount and 
deduction for value of collateral or setoff to 
calculate unsecured claim.

Indicate if 
claim is 
contingent, 

unliquidated, 
or disputed

Total Claim, if 

partially 

secured

Deduction 

for value of 

collateral or 

setoff

Unsecured claim

12/15

disputes.  Do not include claims by any person who is an             , as defined in 11 U.S.C. § 101(31).  Also, do not include claims byinsider

secured creditors, unless the unsecured claim resulting from inadequate collateral value places the creditor among the holders of the 30

largest unsecured claims.

$575,648.21Trade DebtB Kolormakeup & Skincare Srl
Via Canonica, 79/A
Treviglio, BG 24047
Italy

B Kolormakeup & Skincare Srl
Attn: General Counsel
Tel: +39 0363-590011
Fax: +390363590212
Email: info@bkolormakeup.com

1

$545,419.29Trade DebtChromavis Spa
Via Martiri Delle Foibe, 77
Vaiano Cremasco, CR 26010
Italy

Chromavis Spa
Attn: General Counsel
Tel: 39 0373 279 311
Fax: 39 0373 279 342
Email: info@chromavis.com

2

$392,929.93Trade DebtAdvanced Distribution Systems
275 Oak Tree Rd
Palisades, NY 10964

Advanced Distribution Systems
Attn: General Counsel
Tel: 201-767-7350
Fax: 201-767-4011

3

$348,497.05Trade DebtMana Products Inc
Elm Global Logistics
50 Emjay Blvd
Brentwood, NY 11717

Mana Products Inc
Attn: General Counsel
Tel: 718-361-2550
Fax: 718-786-3204

4

$336,225.00Trade DebtMYC Packaging Innovation CO., Ltd.
Room C, 12th Floor, Information 
Mansion
No 66 Huanfu Road
Loufeng Town, Suzhou
Jiangsu, China

MYC Packaging Innovation CO., Ltd.
Attn: General Counsel
Tel: 517-410-0928
Email: cherry@myc-innovation.com

5
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Name of creditor and complete 

mailing address, including zip 

code.

Name, telephone number, and 

email address of creditor contact

Nature of the 

claim 

Amount of unsecured claim 

(for example, 
trade debts, bank 
loans, 
professional 
services, and 
government 
contracts)

If the claim is fully unsecured, fill in only 
unsecured claim amount. If claim is partially 
secured, fill in total claim amount and 
deduction for value of collateral or setoff to 
calculate unsecured claim.

Indicate if 
claim is 

contingent, 
unliquidated, 
or disputed

Total Claim, if 

partially 

secured

Deduction 

for value of 

collateral or 

setoff

Unsecured claim

Case No. (If known)Debtor name Glansaol Holdings, Inc., et. al.

(Continuation Sheet)

$303,213.78Trade DebtGotha Cosmetics USA, Inc.
560 Broadway, Suite 304
New York, NY 11012

Gotha Cosmetics USA, Inc.
Attn: Francesca Petronzi
Email: 
francesca.petronzi@gothacosmetics.com

6

$300,979.60Trade DebtCompax
431 Neil Armstrong Rd
Salt Lake City, UT 84116-2890

Compax
Attn: J. Mansur
Tel: 949-7166776
Email: jmansur@compaxpackaging.com

7

$300,000.00Tax LiabilityHM Revenue and Customs
VAT Central Unit BX5 5AT
United Kingdom

HM Revenue and Customs8

$297,942.26Trade DebtIntegrated Packaging
45 Carey Avenue
Butler, NJ 07405

Integrated Packaging
Tel: 973-839-0500
Fax: 973-839-2990
Email: stephanie@integratedpackaging.net

9

$284,747.35RoyaltiesQVC, Inc
1200 Wilson Drive
Mail Code 151
West Chester, PA 19380

QVC, Inc
Attn: Lindsay Eidson
Tel: 888-345-5788
Email: lindsay.b.eidson@qvc.com

10

$272,267.84Trade DebtCosmax USA, Inc.
30701 Carter Street
Solon, OH 44139

Cosmax USA, Inc.
Attn: Raleigh Pierson
Tel: 440-600-5710
Email: Raleigh.Pierson@cosmaxusa.com

11
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Name of creditor and complete 

mailing address, including zip 

code.

Name, telephone number, and 

email address of creditor contact

Nature of the 

claim 

Amount of unsecured claim 

(for example, 
trade debts, bank 
loans, 
professional 
services, and 
government 
contracts)

If the claim is fully unsecured, fill in only 
unsecured claim amount. If claim is partially 
secured, fill in total claim amount and 
deduction for value of collateral or setoff to 
calculate unsecured claim.

Indicate if 
claim is 

contingent, 
unliquidated, 
or disputed

Total Claim, if 

partially 

secured

Deduction 

for value of 

collateral or 

setoff

Unsecured claim

Case No. (If known)Debtor name Glansaol Holdings, Inc., et. al.

(Continuation Sheet)

$261,275.86Legal FeesDorsey & Whitney LLP
P.O. Box 1680
Minneapolis, MN 55480

Dorsey & Whitney LLP
Attn: General Counsel
Email: chin.pearl@dorsey.com

12

$259,308.72Trade DebtArkay Packaging Corp.
100 Marcus Blvd, Suite 2
Hauppauge, NY 11788

Arkay Packaging Corp.
Attn: Tom Brown
Tel: 631-297-3347
Email: tom.brown@arkay.com

13

$258,223.21Trade DebtIntercos America Inc
Intercos Us West Nyack Facility
11 Centerock Road
West Nyack, NY 10994

Intercos America Inc
Attn: General Counsel
Tel: 212-319-0700

14

$255,613.21MarketingFacebook. Inc.
15161 Collections Center Drive
Chicago, IL 60693

Facebook. Inc.
Attn: General Counsel
Tel: 650-543-4800
Fax: 650-543-5325
Email: AR@fb.com

15

$243,272.56Trade DebtWormser Corporation
150 Coolidge Avenue
Englewood, NJ 07631

Wormser Corporation
Tel: 201-627-1000
Fax: 201-627-1001
Email: grace@wormsercorp.com

16

$240,837.81Trade DebtSchwan Cosmetics Germany GmbH & 
Co. Kg
Schwanweg 1
Heraldberg, BV 90562
Germany

Schwan Cosmetics Germany GmbH & Co. 
Kg
Attn: Yvonne Alt
Email: Yvonne.Alt@schwancosmetics.com

17
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Name of creditor and complete 

mailing address, including zip 

code.

Name, telephone number, and 

email address of creditor contact

Nature of the 

claim 

Amount of unsecured claim 

(for example, 
trade debts, bank 
loans, 
professional 
services, and 
government 
contracts)

If the claim is fully unsecured, fill in only 
unsecured claim amount. If claim is partially 
secured, fill in total claim amount and 
deduction for value of collateral or setoff to 
calculate unsecured claim.

Indicate if 
claim is 

contingent, 
unliquidated, 
or disputed

Total Claim, if 

partially 

secured

Deduction 

for value of 

collateral or 

setoff

Unsecured claim

Case No. (If known)Debtor name Glansaol Holdings, Inc., et. al.

(Continuation Sheet)

$219,379.96Trade DebtWorld Wide Packaging Inc
No.333 Sec.2 Fanhua Rd.
Fu Shi, Changhua 50660
Taiwan

World Wide Packaging Inc
Attn: M. Robbins
Tel: 973-805-6500
Fax: 973-805-6510
Email: mrobbins@wwpinc.com

18

$211,867.56Customer 
Programs

Ulta, Inc.
1000 Remington Boulevard, Suite 120
Bolingbrook, IL 60440

Ulta, Inc.
Attn: C. Gardner
Tel: 630-410-5074
Email: CGardner@ulta.com

19

$173,510.80Trade DebtRegi S.r.l.
Via Enrico Mattei. 6-10-14
Crema
Bagnolo Cremasco, CR 26010
Italy

Regi S.r.l.
Attn: C. Gottardi
Tel: +39 0373 31861
Fax: +39 0373 31886
Email: c.gottardi@regi.it

20

$166,083.36Trade DebtIntercos S.P.A.
Via Marconi 84
Agrate Brianza, MB
Italy

Intercos S.P.A.
Attn: General Counsel
Tel: +39 (0) 3965521
Email: info@intercos.it

21

$157,717.24Trade DebtColorado Quality Products
4003 S. Clay Street
Englewood, CO 80110

Colorado Quality Products
Attn: General Counsel
Tel: 303-708-0536
Email: info@coloradoqualityproducts.com

22

$157,575.00Trade DebtHwa Sung Cosmetics
161-5 Dadand-Dong
Wonmi-Ku Buchen-Si
Kyungki-Do, 420-130
Korea

Hwa Sung Cosmetics
Email: soo@hwasungcos.com

23
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Name of creditor and complete 

mailing address, including zip 

code.

Name, telephone number, and 

email address of creditor contact

Nature of the 

claim 

Amount of unsecured claim 

(for example, 
trade debts, bank 
loans, 
professional 
services, and 
government 
contracts)

If the claim is fully unsecured, fill in only 
unsecured claim amount. If claim is partially 
secured, fill in total claim amount and 
deduction for value of collateral or setoff to 
calculate unsecured claim.

Indicate if 
claim is 

contingent, 
unliquidated, 
or disputed

Total Claim, if 

partially 

secured

Deduction 

for value of 

collateral or 

setoff

Unsecured claim

Case No. (If known)Debtor name Glansaol Holdings, Inc., et. al.

(Continuation Sheet)

$144,758.97Trade DebtBaralan USA, Inc.
120-19 89Th Ave.
Richmond Hill, NY 11418

Baralan USA, Inc.
Attn: Luisa Kamelhar
Tel: 718-849-1600 ext 327
Email: luisa.kamelhar@baralanusa.com

24

$140,843.71Trade DebtPKG Group, LLC
400 Apgar Dr, Unit L
Somerset, NJ 08873

PKG Group, LLC
Attn: General Counsel
Tel: 310-205-9038
Fax: 310-205-9147

25

$135,287.27Professional FeesSunrise Technologies
525 Vine Street, Suite 210
Winston-Salem, NC 27101

Sunrise Technologies
Attn: General Counsel
Tel: 336-722-6741
Email: info@sunrise.co

26

$122,387.00Professional FeesPricewaterhouseCoopers LLP
4040 W Boy Scout Boulevard
Tampa, FL 33607

PricewaterhouseCoopers LLP
Attn: General Counsel
Tel: 813-348-7000

27

$113,714.00Trade DebtHCT Packaging, Inc.
721 Route 202/206 Suite 300
Bridgewater, NJ 08846

HCT Packaging, Inc.
Attn: General Counsel
Tel: 212-586-0303
Email: edepays@hctusa.com

28

$113,508.61Credit Card 
Provider

American Express
P.O. Box 981535
El Paso, TX 79998-1535

American Express
Tel: 800-528-5200
Fax: 800-695-9090

29

$109,602.84Trade DebtCrystal Claire Cosmetics Inc
165 Milner Avenue
Scarborough, ON M1S 4G7
Canada

Crystal Claire Cosmetics Inc
Tel: 416-421-1882
Email: rhondab@crystalclaire.com

30
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EXHIBIT B 

Holders of Largest Secured Claims1 Against the Debtors2 

Creditor Name Mailing Address Phone Number 

Approximate 
Amount of 

Claim 
($USD) 

Description of 
Claim 

Description of Security 
Interest 

SunTrust Bank 303 Peachtree Street 
Suite 3600 
Atlanta, GA 30308 

(404) 420-5550 $7.2 million3 ABL Revolving 
Credit Facility 

Substantially all of the 
Debtors’ assets (to the 
extent set forth in the 

governing agreements) 

                                                 
1  This Exhibit B does not include any creditors who may otherwise have a right to setoff under applicable law.  The Debtors are seeking relief to honor 

certain setoffs by creditors who would otherwise be included on this list under the Debtors’ Motion Pursuant to Sections 105(a), 363(b), 506(a) and 553 
of the Bankruptcy Code for Interim and Final Orders:  (A) Authorizing Debtors to Honor Certain Prepetition Obligations to Customers and Continue 
Customer Programs; (B) Authorizing Setoffs Related to Chargebacks in the Ordinary Course of Business; and (C) Granting Related Relief, filed 
concurrently herewith. 

2 Local Rule 1007-2(a)(5) requires the information presented on this Exhibit B with respect to the Debtors’ five (5) largest secured creditors.  To the best 
of the Debtors’ knowledge, the only creditors holding secured claims against the Debtors are those listed herein.  The information presented on this 
Exhibit B shall not constitute an admission by, nor is it binding on, the Debtors.  The information presented herein, including, without limitation: (a) the 
failure of the Debtors to list any claim as contingent, unliquidated, disputed or subject to setoff; or (b) the listing of any claim as secured, does not 
constitute an admission by the Debtors or constitute a waiver of the Debtors rights to contest the validity, nature, characterization and/or amount of any 
claim. 

3  Amount represents principal amount owed as of the Petition Date. 
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EXHIBIT C 
 

Summary of Debtors’ Assets and Liabilities 
on a consolidated basis, as of October 31, 2018 

 
Pursuant to Local Rule 1007-2(a)(6), the following are estimates of the Debtors’ total 

assets and liabilities on a consolidated basis.  The following financial data is the latest available 
information and reflects the Debtors’ financial condition as of October 31, 2018.  

 
The information contained herein shall not constitute an admission of liability by, nor is it 

binding on, the Debtors.  The Debtors reserve all rights to assert that any debt or claim included 
herein is a disputed claim or debt, and to challenge the priority, nature, amount, or status of any 
such claim or debt.  
 
 

Estimated Total Assets 
(as of October 31, 2018) 

$43,000,000.00 
Estimated Total Liabilities 

(as of October 31, 2018) $35,200,000.00 
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EXHIBIT D 

Publicly Held Securities 

Local Bankruptcy Rule 1007-2(a)(7) requires the Debtors to identify the number and 
classes of shares of stock, debentures and other securities of the Debtors that are publicly held 
and the number of holders thereof, listing separately those held by each of the Debtors’ officers 
and directors and the amounts so held. 
 
 There are no shares of stock, debentures, or other securities of the Debtors that are 
publicly held. 
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EXHIBIT E 

Debtors’ Property Not in the Debtors’ Possession 

Local Bankruptcy Rule 1007-2(a)(8) requires the Debtors to list property in the 
possession or custody of any custodian, public officer, mortgagee, pledgee, assignee of rents, or 
secured creditor, or agent for any such entity. 

Certain property of the Debtors is likely to be in the possession of various other persons, 
including secured creditors, common carriers, storage providers, freight forwarders, shippers and 
landlords.  Through these arrangements, the Debtors’ ownership interest is not affected.  In light 
of the movement of this property, providing a comprehensive list of the persons or entities in 
possession of the property, their addresses and telephone numbers, and the location of any court 
proceeding affecting such property would be impractical.  The Debtors estimate that the value of 
property not in their possession is approximately $44,922,324.85. 
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EXHIBIT F 

Debtors’ Premises 

Pursuant to Local Rule 1007-2(a)(9), the following lists the premises owned, leased, or 
held under other arrangement from which the Debtors operate their business. 
 

Debtor/Lessee Address Type of Interest1 

Laura Geller Beauty, LLC  
575 Lexington Avenue 
New York, NY 10022 

Leased 

Julep Beauty, Inc. 
221 Bellevue Way NE 
Bellevue, WA 98004 

Leased 

Julep Beauty, Inc. 
5001 25th Avenue NE 
Seattle, WA 98105 

Leased 

Julep Beauty, Inc. 
111 Queen Anne Avenue North 
Suite 200 
Seattle, WA 98109 

Leased 

Julep Beauty, Inc. 
1427 5th Avenue 
Seattle, WA 98101 

Leased 

Julep Beauty, Inc. 
3131 Western Avenue 
Suite M213 
Seattle WA, 98121 

Leased 

                                                 
1 The classification of the contractual agreements listed herein as real property leases or property held by 

other arrangements is not binding upon the Debtors. 
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EXHIBIT G 

Location of Debtors’ Substantial Assets,1 Books and Records, and Nature and Location of 
Debtors’ Assets Outside of the United States 

Pursuant to Local Rule 1007-2(a)(10), the following lists the location of the Debtors’ 
substantial assets and books and records.  The Debtors are exploring strategic alternatives, 
including conducting a sale of their assets and business.  The value of their assets and business 
outside of the United States is unknown at this time. 

Debtors’ Assets Address 

Books and records; leased office space and 
various furniture, fixtures, and equipment 

575 Lexington Avenue 
New York, NY 10022 

Leased office space and various furniture, 
fixtures, and equipment 

221 Bellevue Way NE 
Bellevue, WA 98004 

Leased parlor space and various furniture, 
fixtures, and equipment 

5001 25th Avenue NE 
Seattle, WA 98105 

Leased parlor space and various furniture, 
fixtures, and equipment 

111 Queen Anne Avenue North 
Suite 200 
Seattle, WA 98109 

Leased parlor space and various furniture, 
fixtures, and equipment 

1427 5th Avenue 
Seattle, WA 98101 

Leased photo studio and various furniture, 
fixtures, and equipment 

3131 Western Avenue 
Suite M213 
Seattle WA, 98121 

                                                 
1  The Debtors’ principal assets on a consolidated basis are listed on Attachment A to each of the Debtors’ 

voluntary petitions.   
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EXHIBIT H 

Summary of Actions or Proceedings Pending Against the Debtors 

Pursuant to Local Rule 1007-2(a)(11), the Debtors state that they are involved in multiple pending or threatened actions or 
proceedings in various jurisdictions.  However, to the best of the Debtors’ knowledge, judgment against any of the Debtors or a 
seizure of any Debtor’s property is not imminent in any such litigation.  
 

Name Number District Filed Summary of Litigation 

Victoria Rowe v. Laura Geller 
Beauty, LLC BC702685  

CA Superior Court - Los 
Angeles County 

April 18, 2018  Class action damages claim. 

Julep Beauty Inc. v. James 
Pallotta 18-2-12751 WA Superior Court May 18, 2018 Promissory note dispute. 

Rasheta Bunting v. Julep Beauty, 
Inc. 1:18-cv-06296 

U.S. District Court - 
Eastern District of New 
York 

November 6, 2018 Website accessibility dispute. 
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EXHIBIT I 

Senior Management of the Debtors 

Name Tenure Position Experience/Responsibilities 

Nancy Bernardini 
April 2018 to 
Present 

Chief Executive Officer 

Nancy Bernardini is the Chief Executive Officer of Glansaol LLC and began 
serving in this role with the company in April 2018.  During her thirty two 
year career, Ms. Bernardini has served as President of Zotos International, 
Inc., General Manager and CFO of Gurwitch Products LLC (Laura Mercier 
Cosmetics and ReVive Skincare), and Director of Finance and Accounting for 
Procter and Gamble’s Global Prestige Products Division.  

Ms. Bernardini received her Bachelors of Science and MBA from St. John’s 
University. 

Nataliya 
Strugatskaya 

July 2017 to 
Present 

Vice President, Finance 

Nataliya Strugatskaya is the Vice President of Finance for Glansaol LLC.  
Prior to joining Glansaol, Ms. Strugatskaya worked as a Director at 
PricewaterhouseCoopers for 14 years. 

Ms. Strugatskaya received her Bachelor of Arts in Economics from 
Lomonosov Moscow State University. 

Martine Williamson 
November 2015 to 
Present 

Vice President, Chief 
Marketing Officer 

Martine Williamson is the Vice President and Global Chief Marketing Officer 
for Glansaol LLC.  Prior to joining Glansaol, Ms. Williamson served 
numerous marketing roles at Revlon for 14 years.  Before joining Revlon, she 
served as Marketing Manager at Calvin Klein Inc. 

Ms. Williamson graduated from SUNY Oswego. 
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Name Tenure Position Experience/Responsibilities 

Francesco Clark 
December 2016 to 
Present 

Senior Vice President, 
Founder and CEO of 
Clark’s Botanicals, Inc. 

Francesco Clark is a Senior Vice President of Glansaol LLC and the 
founder of Clark’s Botanicals, Inc.  Mr. Clark is an ambassador for the 
Christopher & Dana Reeve Foundation. 

Mr. Clark graduated from Johns Hopkins University. 

Christina Nunez 
July 2017 to 
Present 

General Manager, Chief 
Operating Officer (Clark’s 
Botanical’s Inc.) 

Christina Nunez is the General Manager and COO of Clark’s Botanicals, Inc. 
From 2015-2017, Ms. Nunez worked as Chief of Staff and Executive Director 
of Global Strategy and Business Development at Laura Geller Beauty. 

Ms. Nunez received her Bachelor of Arts from Duke University. 

Jean Park 2017 to Present 
President, Julep Beauty, 
Inc. 

Jean Park is the President of Julep Beauty, Inc. Jean brings extensive 
experience building and leading high-performing teams in specialty retail, 
e-commerce and wholesale environments ready for innovation and 
disruption. She joined Julep in 2013 as the Vice President of Category 
Management followed by Chief Operating Officer and then President in 
2017.  

Prior to joining Julep, Ms. Park spent five years as a Divisional Vice 
President at Eddie Bauer and held positions at Levi Strauss, McKinsey 
and JP Morgan. 
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EXHIBIT J 

Payroll 

Pursuant to Local Rules 1007-2(b)(1)-(2)(A) and (C), the following provides the 
estimated amount of payroll to the Debtors’ employees (excluding officers, directors, and 
stockholders) and the estimated amount to be paid to officers, directors, stockholders, and 
financial and business consultants for the thirty (30) day period following the filing of the 
chapter 11 petitions. 
 

Payments to Employees (Not Including 
Officers, Directors and Stockholders) 

$1,062,542.00 

Payments to Officers, Directors and 
Stockholders 

$215,625.00 

Payments to Financial and Business 
Consultants 

N/A 
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EXHIBIT K 
 

Debtors’ Estimated Cash Receipts and Disbursements for the  
Thirty (30) Day Period Following the Filing of the Chapter 11 Petitions 

 
Pursuant to Local Rule 1007-2(b)(3), the following provides, for the 30-day period 

following the filing of the Debtors’ chapter 11 petitions, the estimated cash receipts and 
disbursements, estimated net cash gain or loss, and estimated obligations and receivables 
expected to accrue that remain unpaid, other than professional fees. 
 

                                                                                                           

Estimated Cash Receipts $3,885,000.00 
Estimated Cash Disbursements $6,120,000.00 
Estimated Net Cash Gain/Loss ($2,235,000.00) 

 
Estimated Unpaid Obligations expected to 

accrue 
$2 million 

Estimated Unpaid Receivables expected to 
accrue 

$2.1 million 
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EXHIBIT L 

Committees Organized Prior to the Petition Date 

Pursuant to Local Rule 1007-2(a)(3), to the best of the Debtors’ knowledge, no official 
committee or ad hoc group of creditors was organized prior to the Petition Date. 
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