
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 

In re: 

THOMAS HEALTH SYSTEM, INC., et al.

Debtors1

Chapter 11 

Case No. 20-20007 (FWV) 

(Jointly Administered) 

DECLARATION OF DANIEL J. LAUFFER IN SUPPORT OF CONFIRMATION OF 
DEBTORS’AMENDED JOINT CHAPTER 11 PLAN OF REORGANIZATION 

Pursuant to 28 U.S.C. § 1746, I, Daniel J. Lauffer, hereby declare as follows under penalty 

of perjury: 

Background 

1. I am President and Chief Executive Officer of Thomas Health System, Inc.  

2. In my role with the above-captioned debtors and debtors-in-possession (the 

“Debtors”), I am familiar with their day-to-day operations, businesses and financial affairs, and 

books and records. 

3. I am submitting this Declaration in support of final approval of the Debtors’ 

Disclosure Statement for Amended Joint Chapter 11 Plan of Reorganization [Doc. No. 863] (as 

modified, amended, or supplemented from time to time, the “Disclosure Statement”), confirmation 

of the Debtors’ Amended Joint Chapter 11 Plan of Reorganization [Doc. No. 861] (as modified, 

amended, or supplemented from time to time, the “Plan”), and approval of certain Plan settlements 

pursuant to Fed. R. Bankr. P. 9019 (the “Plan Settlements”). Capitalized terms not defined in this 

Declaration shall have the meanings ascribed to the term in the Plan.   

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number are: 
Thomas Health System, Inc. (0674); Herbert J. Thomas Memorial Hospital Association (4900); Charleston Hospital, 
Inc. (2692); THS Physician Partners, Inc. (5947); and TMH Services, Inc. (6607). 
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4. Except as otherwise indicated, all statements set forth in this Declaration are based 

upon my knowledge as President and CEO of Thomas Health System, Inc., my roles with Herbert 

J. Thomas Memorial Hospital Association, Charleston Hospital, Inc., THS Physician Partners, Inc. 

and TMH Services, Inc. (“TMH Services”), information supplied to me by other representatives 

of the Debtors’ management team and/or Debtors’ professionals, my review of relevant documents 

and/or my opinion based upon my experience and knowledge of the Debtors’ operations, financial 

affairs, and understanding of the industry.  If called upon to testify, I would testify competently to 

the facts set forth in this Declaration. I am authorized by the Debtors to submit this Declaration. 

The Plan 

I. Background. 

5. The Plan is the product of extensive, good-faith, arm’s-length negotiations among 

the Debtors, the Bond Trustee, the Creditors Committee, the PBGC and other key constituents. 

These hard-fought negotiations resulted in, among other things, the Global 9019 Settlement, as 

well as the PBGC Settlement (as hereinafter defined) with the PBGC, the largest unsecured 

Creditor of the Debtors. The Plan was prepared after exploring strategic alternatives, including 

change of control, refinancing and restructuring options, for nearly a year.  However, due to the 

facts and circumstances surrounding certain of those strategic alternatives, including, without 

limitation, the risks associated with securing regulatory approvals, inadequate/uncertain post-

closing commitments, the potential for job loss within the communities, and other issues that were 

inconsistent with the Debtors’ mission, the Debtors finalized financing and refunding options that 

would allow for a restructuring of the Debtors’ financial obligations and capital structure. 

6.  The Plan allows the Debtors to deleverage their balance sheet by more than $160 

million and to secure financial commitments necessary to fund distributions under the Plan and 

the Reorganized Debtors’ go-forward business needs.  Those financial commitments were the 
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result of the Debtors’ good faith exploration of various financing and refunding options both prior 

to the filing of these Chapter 11 Cases and after the commencement of these Chapter 11 Cases.  In 

an exercise of the Debtors’ sound business judgment and fiduciary duties to creditors and the 

Debtors’ mission, the Debtors ultimately opted to work with Rosemawr Management, who 

committed to purchase the Series 2020 Bonds to be issued per the Plan on terms superior to other 

financing alternatives.  Among other things, the proposed purchase by Rosemawr of the Series 

2020 Bonds allows for a greater distribution to creditors at an overall lower cost to the Debtors’ 

Estates, provides more favorable financial terms following the Effective Date, and streamlines the 

Debtors’ efforts to emerge from these Chapter 11 Cases during a very challenging time.   

7. The Plan embodies the Global 9019 Settlement which is a comprehensive 

settlement and compromise among the Debtors, the Bond Trustee and the Creditors Committee 

regarding, among other things, the Debtors’ obligations associated with their senior secured 

indebtedness, the Series 2008 Bond Claims, the Challenge Rights, and the Challenge Litigation.  

As described more below, the Global 9019 Settlement is a critical component to bringing these 

Chapter 11 Cases to a more expedient and inexpensive conclusion, while serving the best interests 

of the Debtors, the Estates and all parties in interest.  The Global 9019 Settlement resulted in 

modifications to the Plan that enhanced creditor treatment.     

8. The PBGC Settlement, also embodied in the Plan, provides for the termination of 

the TMH Pension Plan through a consensual involuntary termination to be commenced by the 

PBGC under 4042 of ERISA. Upon termination of the TMH Pension Plan, which termination date 

is contemplated to be August 31, 2020, any Claims arising from the termination will be paid in 

accordance with Article III of the Plan and the settlement terms set forth in Article IV.U of the 

Plan. 

Case 2:20-bk-20007    Doc 910    Filed 08/13/20    Entered 08/13/20 17:12:15    Desc Main
 Document      Page 3 of 22



4 

9. The Global 9019 Settlement, the PBGC Settlement and other compromises set forth 

in the Plan (such as the settlements involving Tort Claims) are critical to bringing closure to these 

and other matters addressed in the Plan and to permitting the Debtors to emerge from chapter 11 

with a stronger balance sheet and a fresh start. 

10. In light of the compromises and value-maximizing transactions embodied in the 

Plan and the broad support it carries, the Debtors believe the Plan represents the best available 

alternative to resolve the Chapter 11 Cases. 

II. The Plan Satisfies the Requirements of Confirmation. 

11. For the reasons detailed below and with the assistance of the Debtors’ advisors and 

legal counsel, I believe the Plan satisfies the applicable Bankruptcy Code requirements for 

confirmation of a plan of reorganization. I have set forth the reasons for such belief below, except 

where such compliance is apparent on the face of the Plan and related documents. 

A. The Plan Fully Complies with the Applicable Provisions of the Bankruptcy 
Code — § 1129(a)(1).

1.  Proper Classification of Claims — § 1122. 

12. It is my understanding that section 1122 of the Bankruptcy Code requires that “a 

plan may place a claim or an interest in a particular class only if such claim or interest is 

substantially similar to the other claims or interests of such class.” 

13. Under article III of the Plan, Claims are classified as follows: 

Class 1 - Series 2008 Secured Bond Claims  

Class 2 - Other Secured Claims  

Class 3 - Other Priority Claims 

Class 4 - Convenience Claims  

Class 5 - General Unsecured Claims 
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14. The Claims assigned to each Class listed above are substantially similar to the other 

Claims in that Class. In general, the Plan’s classification scheme follows the Debtors’ capital 

structure. 

15. There is also a reasonable basis for each instance of separate classification of 

Claims under the Plan, and there is no unfair discrimination between or among Classes of Claims. 

Namely, the Plan separately classifies Claims because such Claims have different rights with 

respect to the Debtors’ Estates or because substantial administrative convenience results from such 

separate classification.  For example, the classification scheme distinguishes between Holders of 

the Series 2008 Secured Bond Claims (Class 1) from Holders of Other Secured Claims (Class 2), 

because of the different circumstances surrounding each Class. Likewise, other aspects of the 

classification scheme are related to the different legal or factual circumstances of each Class. Other 

Priority Claims (Class 3) are classified separately due to their required treatment under the 

Bankruptcy Code. 

16. I believe that the Claims assigned to each particular Class described above are 

substantially similar to the other Claims in each such Class and the distinctions among Classes are 

based on valid business, factual, and legal distinctions. Accordingly, it is my opinion that the Plan 

fully complies with and satisfies section 1122 of the Bankruptcy Code. 

2. Specification of Classes, Impairment, and Treatment — § 1123(a)(1) 
- (3). 

17. It is my testimony that for the reasons articulated in section II.A.1 above, Article 

III of the Plan specifies in detail the classification of Claims, whether such Claims are impaired, 

and the treatment that each Class of Claims will receive under the Plan.  Therefore, I submit that 

the Plan fully complies with and satisfies section 1123(a)(1) of the Bankruptcy Code.  
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3. Equal Treatment of Similarly Situated Claims — § 1123(a)(4).

18. It is my understanding that the Plan provides the same treatment for each Claim of 

a particular Class, except where the Holder of such Claim has agreed to a less favorable treatment. 

Put simply, each Holder of Allowed Claims will receive the same rights and treatment as all other 

Holders of Allowed Claims within the same Class.  Therefore, I submit that the Plan fully complies 

with and satisfies section 1123(a)(4) of the Bankruptcy Code. 

4. Means for Implementation — § 1123(a)(5). 

19. I understand that section 1123(a)(5) of the Bankruptcy Code requires that the Plan 

provide “adequate means” for its implementation.  I believe that the Plan satisfies this requirement 

because Article IV and various other provisions of the Plan set forth in detail the means by which 

the Plan will be implemented. Among other things, Article IV of the Plan details: (a) the Global 

9019 Settlement; (b) the sources of consideration for Plan distributions, including, without 

limitation, the use of the proceeds of the Series 2020 Bond issuance; (c) the issuance of Series 

2020 Bonds; (d) the discounted refunding and discharge of the Series 2008 Bonds; (e) the 

continued existence of the Reorganized Debtors as separate non-stock corporate entities; (f) 

existing officers and directors of the Debtors continuing to be officers and directors of the 

Reorganized Debtors; (g) the continuation of certain employee benefits; (h) the termination of the 

TMH Pension Plan; (i) vesting of assets in the Reorganized Debtors; (j) the authorization for the 

Debtors or the Reorganized Debtors, as applicable, to undertake the restructuring transactions, 

contemplated by or necessary to effectuate the Plan; (k) the authorization for the Debtors or the 

Reorganized Debtors, as applicable, to take corporate actions necessary to effectuate the Plan; (l) 

the preservation of any and all Causes of Action by the Reorganized Debtors; (m) the waiver and 

release of any and all Avoidance Actions; (n) the Bankruptcy Court’s retention of  jurisdiction to 

determine the rights of the Holders of Tort Claims, the Debtors, their Estates, and the Reorganized 
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Debtors in the Self Insured Trust, to the extent not otherwise resolved by settlement/stipulation; 

(o) the post-Effective Date continuation of the Creditors Committee; and (p) the PBGC Settlement.  

This information provides significant detail about Plan implementation and in particular 

demonstrates the breadth of consensus brokered by the Debtors, the Bond Trustee, the Creditors 

Committee, the PBGC and various holders of Tort Claims. 

20. As a result, it is my position that the Plan provides “adequate means” for its 

implementation and therefore satisfies section 1123(a)(5) of the Bankruptcy Code. 

5. Prohibition of Issuance of Non-Voting Stock — § 1123(a)(6). 

21. I understand that section 1123(a)(6) of the Bankruptcy Code requires that a debtor’s 

constitutive documents prohibit the issuance of non-voting equity securities. The Debtors, other 

than TMH Services, are non-stock corporate entities and such Reorganized Debtors shall continue 

to exist on and after the Effective Date as separate non-stock corporate entities with all the powers 

of non-stock corporations, so I believe section 1123(a)(6) of the Bankruptcy Code does not apply 

to such Reorganized Debtors. Moreover, TMH Services’ organizational documents will prohibit 

the issuance of non-voting equity securities. Accordingly, I submit that section 1123(a)(6) of the 

Bankruptcy Code is satisfied as to TMH Services. 

6. Selection of Officers and Directors — § 1123(a)(7). 

22. I understand that section 1123(a)(7) of the Bankruptcy Code requires that plan 

provisions with respect to the manner of selection of any director, officer, or trustee, or any other 

successor thereto, be “consistent with the interests of creditors and equity security holders and with 

public policy.” 

23. I believe that the Plan is consistent with the interests of all stakeholders with respect 

to the manner of selection of officers and directors to the Reorganized Debtors. The Plan discloses 

that the officers and directors of the Reorganized Debtors will be the persons currently serving in 
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such positions with the Debtors, whose positions were selected prior to the commencement of 

these Chapter 11 Cases in a manner consistent with applicable law.   

24. Thus, the Plan satisfies the requirements of section 1123(a)(7) of the Bankruptcy 

Code. 

B. The Debtors Have Complied Fully with the Applicable Provisions of the 
Bankruptcy Code — § 1129(a)(2) 

25. I submit that the Plan satisfies section 1129(a)(2) of the Bankruptcy Code, which 

requires the plan proponent to comply with the applicable provisions of the Bankruptcy Code. 

Section 1129(a)(2) encompasses the disclosure and solicitation requirements set forth in section 

1125 and the plan acceptance requirements set forth in section 1126 of the Bankruptcy Code. 

26. Pursuant to the Order (I) Granting Conditional Approval Of The Debtors’ 

Disclosure Statement; (II) Scheduling The Disclosure Statement And Plan Confirmation Hearing 

And Establishing Deadlines Related Thereto; (III) Approving Form Of Ballots, Voting Deadline, 

And Solicitation Procedures; And (IV) Approving Form And Manner Of Notice [Docket No. 795] 

(the “Plan Solicitation Procedures Order”), the Court conditionally approved the Disclosure 

Statement as containing “adequate information” as defined in Section 1125(a) of the Bankruptcy 

Code. Moreover, the Debtors distributed the Solicitation Package in accordance with the Plan 

Solicitations Procedures Order.  The Debtors also satisfied section 1125(c) of the Bankruptcy 

Code, which provides that the same disclosure statement must be transmitted to each holder of a 

Claim or interest in a particular Class.  Also, all of the Debtors’ Plan solicitation efforts have been 

performed in good faith and in accordance with the Bankruptcy Code and/or Orders of the 

Bankruptcy Court.  Accordingly, the Debtors have complied with the requirements of section 1125 

of the Bankruptcy Code and, therefore, have satisfied the requirements of section 1129(a)(2) of 

the Bankruptcy Code. 
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C. The Debtors Proposed the Plan in Good Faith — § 1129(a)(3). 

27. I understand that section 1129(a)(3) of the Bankruptcy Code requires that a 

chapter 11 plan be “proposed in good faith and not by any means forbidden by law.” I further 

understand that where a plan satisfies the purposes of the Bankruptcy Code and has a good 

chance of succeeding, the good faith requirement of section 1129(a)(3) of the Bankruptcy Code 

is satisfied.

28. The Plan was negotiated with, and is supported by, the Bond Trustee, the 

Creditors Committee, Rosemawr Management, the PBGC and certain other key stakeholders.  

Each of these case parties had varying roles in the Chapter 11 Cases and based on the information 

available to me, which includes the exchanges the Debtors and their professionals had with the 

aforementioned parties, the Bond Trustee, the Creditors Committee, the PBGC and other key 

stakeholders seem to have advanced their respective positions with zeal and diligence.  As a 

result, the Debtors’ Plan was heavily vetted by parties in interest and ultimately was crafted and 

modified to reflect the consensus reached after months of restructuring efforts, including 

protracted, but good faith, arm’s-length negotiations. Based on, among other things, the work 

involved in reaching the Global 9019 Settlement, the PBGC Settlement and the settlement of 

certain Tort Claims, I believe the Plan delivers significant value to creditors, and preserves the 

Reorganized Debtors as a going concern.  As such, I understand that the Plan will achieve a 

result consistent with the objectives and purposes of section 1129(a)(3) of the Bankruptcy Code. 

D. Payment of Professional Fees and Expenses Are Subject to Court Approval 
— § 1129(a)(4). 

29. It is my understanding that section 1129(a)(4) of the Bankruptcy Code requires that 

certain fees and expenses paid by a plan proponent, by a debtor, or by a person receiving 
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distributions of property under the plan, be approved by the Court as reasonable or remain subject 

to approval by the Court as reasonable.   

30. The Plan provides that Professional Fee Claims and corresponding payments are 

subject to prior Court approval and the reasonableness requirements under sections 328 or 330 of 

the Bankruptcy Code.  Article II.B of the Plan provides that Professionals shall file all final 

requests for payment of Professional Fee Claims no later than 45 days after the Effective Date, 

thereby providing an adequate period of time for interested parties to review such Professional Fee 

Claims.  Accordingly, I submit that section 1129(a)(4) of the Bankruptcy Code is satisified. 

E. Compliance with Governance Disclosure Requirements — § 1129(a)(5). 

31. The Plan provides that the existing officers and directors of the Debtors will remain 

in their current capacities with the Reorganized Debtors. 

32. Further, I believe that the proposed post-confirmation governance of the 

Reorganized Debtors is consistent with the interests of the Debtors’ creditors and with public 

policy, because I believe that the proposed officers and directors of the Reorganized Debtors have 

significant knowledge and solid business and industry experience, are competent, and will provide 

the Reorganized Debtors with continuity in running their businesses. Further, the Debtors believe 

control of the Reorganized Debtors by these individuals will be beneficial, and no party in interest 

has objected to the Plan on these grounds. 

33. For these reasons, I submit that the Plan satisfies section 1129(a)(5) of the 

Bankruptcy Code. 

F. The Plan Does Not Require Governmental Regulatory Approval                    
(§ 1129(a)(6)). 

34. I understand that section 1129(a)(6) of the Bankruptcy Code permits confirmation 

of a chapter 11 plan only if any regulatory commission that has or will have jurisdiction over a 
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debtor after confirmation has approved any rate change provided for in the proposed plan. There 

are no rate changes provided for in the Plan. Thus, I believe that section 1129(a)(6) of the 

Bankruptcy Code is inapplicable to the Chapter 11 Cases. 

G. The Debtors’ Liquidation Analysis Satisfies the Best Interests Test — § 
1129(a)(7).

35. I understand that section 1129(a) of the Bankruptcy Code establishes certain 

requirements for confirmation of a chapter 11 reorganization plan, one of which is that the plan 

must satisfy the “best interests” test set forth in section 1129(a)(7) of the Bankruptcy Code. I 

further understand that, for a chapter 11 plan to satisfy the “best interests” test, each Holder of an 

Impaired Claim must either (a) accept the plan or (b) receive or retain under the plan property of 

a value, as of the Effective Date, that is not less than the value such Holder would receive if the 

Debtors were liquidated under chapter 7 of the Bankruptcy Code.

36. In order to determine whether the Plan satisfies this “best interests” test, the 

Debtors, with the assistance of their advisors, prepared a liquidation analysis, which is attached to 

the Disclosure Statement as Exhibit B (the “Liquidation Analysis”). The Liquidation Analysis 

demonstrates that the value of the distributions provided to Holders of Allowed Claims under the 

Plan would be the same or greater than under a hypothetical chapter 7 liquidation. 

37. Specifically, the Liquidation Analysis calculates the percentage recovery that the 

members of each impaired Class of Claims would receive if the Debtors were liquidated under 

chapter 7. Because the estimated percentage recovery under the Plan available to Holders of 

Allowed Claims exceeds the estimated percentage recovery that would be available in a chapter 7 

liquidation, the Plan satisfies the “best interests” test as to Impaired Classes 1, 4 and 5. 
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H. Voting Requirements — § 1129(a)(8). 

38. I understand that the Bankruptcy Code generally requires that each class of claims 

or interests must either accept the plan or be unimpaired under the plan. If not, the plan must satisfy 

the “cramdown” requirements with respect to the claims or interests in that class. 

39. Here, the Plan satisfies the voting requirements with respect to all five classes. Class 

2 (Other Secured Claims) and Class 3 (Other Priority Claims) are unimpaired under the Plan and 

thus deemed to accept the Plan. Holders of Claims in Class 1 (Series 2008 Secured Bond Claims), 

Class 4 (Convenience Claims) and Class 5 (General Unsecured Claims) voted to accept the Plan 

in amount and number, as applicable.  Accordingly, I submit that the Plan satisfies section 

1129(a)(8) of the Bankruptcy Code. 

I. Priority Cash Payments — § 1129(a)(9). 

40. I understand that the Bankruptcy Code generally requires that claims entitled to 

administrative priority must be repaid in full in cash or receive certain other specified treatment. I 

can confirm that the Plan contemplates that unless otherwise agreed to by the Holders of an 

Allowed Administrative Claim and the Debtors, or the Reorganized Debtors, as applicable, 

Allowed Administrative Claims will be repaid in full in cash. In addition, Allowed Priority Tax 

Claims will be paid in accordance with the terms set forth in section 1129(a)(9)(C) of the 

Bankruptcy Code. Section 1129(a)(9) of the Bankruptcy Code is satisfied. 

J. At Least One Impaired Class of Claims Accepted the Plan — § 1129(a)(10). 

41. I understand that the Bankruptcy Code requires that if a class of claims is impaired 

under the plan, then at least one class of impaired claims must accept the plan, determined without 

including any acceptance of the plan by any insider. Based on my review of the Voting Report and 

information provided by the Debtors’ advisors, it is my understanding that each Class of Claims 
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entitled to vote on the Plan has voted to accept the Plan, exclusive of any acceptances by insiders, 

and that there were three impaired accepting Classes of Claims.  Accordingly, the Plan satisfies 

section 1129(a)(10) of the Bankruptcy Code. 

K. The Plan Is Feasible — § 1129(a)(11). 

42. I believe that the Plan will provide the Debtors with a reasonable assurance of 

commercial viability upon emergence, and will not be followed by liquidation or the need for 

further financial reorganization of the Debtors or any successor to the Debtors. The issuance of 

Series 2020 Bonds under the modified terms proposed by Rosemawr Management, and the Global 

9019 Settlement will permit the Debtors to refund and discharge the Series 2008 Bonds. In total, 

the Plan restructures approximately or more than $238 million of the Debtors’ prepetition debt. 

This substantial deleveraging right-sizes the Debtors’ balance sheet and will best-position them 

for success post-emergence. In connection with proposing the Plan, the Debtors prepared the 

Financial Projections attached to the Disclosure Statement as Exhibit C. The Debtors and their 

professionals thoroughly analyzed the Debtors’ ability to meet their obligations under the Plan and 

continue as a going concern without the need for further financial restructuring. I believe that the 

Debtors will be well-positioned when they emerge from bankruptcy to operate their business and 

to service their debt obligations. 

43. Accordingly, I submit that the Plan satisfies the “feasibility” requirement set forth 

in section 1129(a)(11) of the Bankruptcy Code. 

L. The Plan Provides for Payment of All Fees — § 1129(a)(12). 

44. I understand that section 1129(a)(12) of the Bankruptcy Code requires the payment 

of “[a]ll fees payable under section 1930 of title 28 [of the United States Code], as determined by 

the court at the hearing on confirmation of the plan.” The Plan satisfies section 1129(a)(12) of the 

Bankruptcy Code because Article II of the Plan expressly provides for the payment of such fees.
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M. All Retiree Benefits Will Continue Post-Confirmation (§ 1129(a)(13)).

45. I understand that section 1129(a)(13) of the Bankruptcy Code requires that all 

retiree benefits continue post-confirmation at any levels established in accordance with section 

1114 of the Bankruptcy Code.

46. The Plan satisfies the requirements of section 1129(a)(13) of the Bankruptcy Code 

because Article IV.H of the Plan provides that from and after the Effective Date, all retiree benefits, 

as defined in section 1114 of the Bankruptcy Code, will continue in accordance with applicable 

law.  The Plan likewise contemplates the involuntary termination of the TMH Pension Plan in 

connection with the PBGC Settlement, however, I understand such termination does not impact 

the Debtors’ ability to satisfy section 1129(a)(13).

N. Sections 1129(a)(14)  and (15) of the Bankruptcy Code Do Not Apply to the 
Plan.

47. Based on my knowledge of the Debtors businesses and information provided by the 

Debtors’ advisors, I submit that sections 1129(a)(14) and (15) of the Bankruptcy Code do not apply 

to the Plan because the Debtors are not subject to domestic support obligations and are not 

“individuals.”

O. Compliance With Nonbankruptcy Law Regarding Transfers (11 U.S.C. § 
1129(a)(16)) 

48. I understand that section 1129(a)(16) of the Bankruptcy Code requires that all 

transfers of property under a plan must be made in accordance with any applicable provisions of 

nonbankruptcy law that govern the transfer of property by a nonprofit corporation or trust. Debtors 

Thomas Health System, Inc., Herbert J. Thomas Memorial Hospital Association, Charleston 

Hospital, Inc., and THS Physician Partners, Inc., are each a nonstock, not-for-profit corporation 

duly incorporated under the laws of the State of West Virginia.  I understand that, to the extent 

applicable, all transfers under the Plan are in accordance with applicable nonbankruptcy law that 
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govern the transfer of property by a corporation or trust that is not a moneyed, business, or 

commercial corporation or trust. TMH Services is not a nonprofit corporation, so I do not believe 

section 1129(a)(16) of the Bankruptcy Code applies to TMH Services.  The Plan satisfies section 

1129(a)(16) of the Bankruptcy Code. 

P. The Plan Complies with the Other Provisions of Section 1129 of the 
Bankruptcy Code (Section 1129(c)–(e)).

49. Based on my knowledge of the Debtors’ restructuring efforts and information 

provided by the Debtors’ advisors, I submit that the Plan satisfies sections 1129(c) through 1129(e) 

of the Bankruptcy Code or such sections are not applicable. 

50. Section 1129(c), prohibiting confirmation of multiple plans, is not implicated 

because there is only one proposed plan of reorganization.

51. The Plan has not been filed for the purpose of avoidance of taxes or the application 

of section 5 of the Securities Act of 1933, as amended. Moreover, no party that is a governmental 

unit, or any other entity, has requested that the Bankruptcy Court decline to confirm the Plan on 

the grounds that the principal purpose of the Plan is the avoidance of taxes or the avoidance of the 

application of section 5 of the Securities Act of 1933. Rather, the Debtors filed the Plan to 

accomplish their objective of efficiently and responsibly deleveraging their balance sheet, 

preserving the going concern of their business, providing recoveries to their stakeholders, and 

advancing their mission. Accordingly, I submit that the Debtors have satisfied the requirements of 

section 1129(d) of the Bankruptcy Code.

52. Lastly, I understand that section 1129(e) of the Bankruptcy Code does not apply to 

the Plan because none of the Debtors’ chapter 11 cases is a “small business case” within the 

meaning of the Bankruptcy Code.
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III. The Releases and Exculpations and Injunction in the Plan Are Appropriate. 

53. The releases by Debtors and the Reorganized Debtors are appropriate, justified, in 

the best interests of the stakeholders, and an integral part of the Plan. 

54. The Debtor Releases represent a valid exercise of the Debtors’ business judgment. 

I believe that pursuing any such claims against the Debtor Released Parties is not in the best 

interests of the Estates as the costs involved would likely outweigh any potential benefits.  

Moreover, the Debtor Released Parties were integral to the development of the Plan and the Global 

9019 Settlement and I believe such a release is a customary exchange for their contributions to the 

Estates. Accordingly, the Debtor Releases present a valid exercise of the Debtors’ business 

judgment and are appropriate under section 1123(b)(3)(A) of the Bankruptcy Code. 

55. I believe that granting the third party releases in the Plan is fair and reasonable in 

light of the circumstances of the Chapter 11 cases. First, the Plan has been overwhelmingly 

approved by all of the Debtors’ creditors. Classes 2 and 3 are unimpaired and deemed to accept 

the Plan. Moreover, among the members of Class 1, more than 76% in number and 99% in amount 

of the Holders of Claims voted to accept the Plan. Likewise, 96% in number and 99% in amount 

of the Holders of Claims in Class 4, and more than 74% in number and 97% in amount of the 

Holders of Claims in Class 5 voted to accept the Plan. In addition, no party in interest in these 

Chapter 11 Cases has objected to the third party releases in the Plan. 

56. Additionally, the Plan releases are an essential component of the Global 9019 

Settlement. For example, absent a release by Creditors of all claims against the Bond Trustee and 

Bondholders, the Bondholders would not agree to compromise the Series 2008 Bond Claims - as 

provided in the Global 9019 Settlement, and as set forth in the Plan and the Disclosure Statement, 

the Global 9019 Settlement is the cornerstone of the Plan.  
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57. More importantly, I believe the Released Parties, including the Bond Trustee, the 

Creditors Committee and the Debtors’ directors and officers, played an integral role in the 

formulation and negotiation of the Global 9019 Settlement, the Plan and the transactions 

contemplated thereby. The Released Parties have expended significant time and resources 

analyzing and negotiating the issues presented by the Debtors’ capital structure and the material 

issues in the Chapter 11 Cases. The Released Parties have made significant concessions under the 

Plan and facilitated a consensual confirmation—allowing for the preservation of substantial assets 

in the process that I believe will help to ensure a smooth emergence from chapter 11. In short, the 

Debtors’ restructuring would not have been possible without the Released Parties’ support and 

contributions. Accordingly, I submit the Released Parties have made a substantial contribution to 

the Debtors’ reorganization and that the third-party releases are necessary to the restructuring. 

58. Throughout the Chapter 11 Cases, the Exculpated Parties have contributed 

substantial value to the Debtors and the formulation of the Plan. The Exculpated Parties’ efforts in 

negotiating the Global 9019 Settlement and ultimately formulating the Plan enabled the Debtors 

to file the Plan, which will preserve the Debtors’ business and permit them to continue to provide 

essential health care services to the communities they serve. I believe that the recoveries negotiated 

by the key constituencies in the Chapter 11 Cases are substantially better than would likely be 

available if other alternatives to the Plan were pursued. The exculpation provision is appropriately 

tailored to protect the Exculpated Parties from inappropriate litigation and does not relieve any 

party of liability for gross negligence, fraud or willful misconduct. Accordingly, I submit the 

exculpation provision should be approved. 

59. The injunction provided in the Plan is likewise necessary to preserve and enforce 

the Debtors’ Releases, the third party releases, the exculpation and the discharge provisions of the 
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Amended Plan. I believe that without the injunction provision, key parties in interest would likely 

withdraw their support for the Plan. It is my understanding that the Plan injunction complies with 

section 524(e) of the Bankruptcy Code and is important to the overall objectives of the Plan to 

finally resolve all claims against the Debtors in the Chapter 11 Cases. As such, I submit the 

injunction provision should be approved. 

IV. The Plan Appropriately Seeks Approval of the Global 9019 Settlement, the 
PBGC Settlement and Settlements Involving the Holders of Tort Claims 

60. I understand that when analyzing settlements contained in plans, courts employ the 

traditional standards for approval of settlements under Bankruptcy Rule 9019.  I further understand 

that under Bankruptcy Rule 9019(a), the Court has the authority to approve a settlement if it is fair 

and equitable and in the best interests of the estate. I also understand that in considering whether 

to approve a compromise or settlement, a court must assess and balance the value of the claim that 

is being compromised against the value to the estate of accepting the compromise. 

61. The Plan embodies the Global 9019 Settlement among the Debtors, the Bond 

Trustee and the Creditors Committee. This settlement resolves all issues relating to the rights and 

benefits of Holders of the Series 2008 Bond Claims, the Bond Trustee, the treatment of Allowed 

Class 5 Claims and the validity, enforceability and priority of the Series 2008 Bond Claims, 

including the Challenge Litigation, which shall be dismissed by the Creditors Committee with 

prejudice on the Effective Date. 

62. I believe that the Global 9019 Settlement meets all of the criteria for approval. The 

Debtors and their counsel have thoroughly investigated all of the claims and issues that will be 

resolved by the settlement. Such investigation has included substantial legal research, review of 

records, discussions with the Debtors’ professionals, the Bond Trustee and the Creditors 

Committee. The Debtors have given due consideration to the strengths and weaknesses of all of 
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the Claims and issues implicated in the Global 9019 Settlement. The Debtors have determined that 

litigation of such Claims will be time consuming and expensive for all parties, which is particularly 

problematic considering the uncertainty associated with COVID-19 and the potential loss of key 

employees if these Chapter 11 Cases were to become protracted. In addition to the cost of litigation 

to the Debtors, they have also considered their need to expeditiously conclude the Chapter 11 

Cases in order to take advantage of the exit financing opportunity embodied in the issuance of the 

Series 2020 Bonds. The Global 9019 Settlement will permit the Debtors to realize their multi-year 

effort to right-size their debt structure and maintain their existing healthcare businesses, while 

providing a meaningful distribution to their creditors. For these reasons, the Debtors have 

concluded, in the exercise of their sound business judgment that the Global 9019 Settlement is in 

the best interest of their creditors and the Estates and certainly falls within the range of 

reasonableness. 

63. The Plan also settles and resolves issues with the PBGC related to termination of 

the THS Pension Plan and the PBGC’s Claims (the “PBGC Settlement”). Pursuant to the PBGC 

Settlement, (i) the PBGC shall initiate an involuntary termination of the TMH Pension Plan under 

section 4042 of ERISA with the termination date being August 31, 2020; (ii) the PBGC will have 

(a) an Allowed Administrative Claim in the amount of $175,000 and (b) an Allowed Non 

Deficiency General Unsecured Claim of $74,000,000; and (iii) the Reorganized Debtors shall pay 

Termination Premiums to the PBGC in the aggregate amount of $5,640,000. 

64. I submit the PBGC Settlement also meets the criteria for approval by the Court. The 

Debtors and their counsel have appropriately considered all of the circumstances and legal issues 

associated with the termination of the TMH Pension Plan; especially the time and expense 

associated with a contested voluntary termination and litigation of the PBGC Claims, and the fact 

Case 2:20-bk-20007    Doc 910    Filed 08/13/20    Entered 08/13/20 17:12:15    Desc Main
 Document      Page 19 of 22



20 

that the PBGC has joint and several liability against those within the Controlled group. The 

Debtors understand that the PBGC’s exercise of its rights against particular members of the 

controlled group could have proven to be very disruptive to the Debtors’ enterprise as a whole. 

The Debtors and their professionals, and AON Consulting (the actuary for the TMH Pension Plan) 

have thoroughly scrutinized all of the PBGC’s Claims and have given serious consideration to the 

merits of those Claims. The Debtors have concluded that litigation of the PBGC’s Claims will be 

time consuming and expensive, and will not likely result in a material reduction of the amounts 

owed to the PBGC for the Claims arising from termination of the TMH Pension Plan, especially 

considering the uncertainty associated with the economy during the COVID-19 crisis.  

65. The PBGC Settlement disposes of a substantial, disputed controversy regarding the 

TMH Pension Plan termination, the outcome of which remains uncertain, and will save all parties 

substantial sums in litigation expenses. Balancing the benefits to be derived from the settlement 

against the uncertainty of the result of litigation, the Debtors believe that the PBGC Settlement is 

fair and equitable. For these reasons, the Debtors have concluded, in the exercise of their sound 

business judgment that the PBGC Settlement is in the best interest of their creditors and the Estates 

and falls within the range of reasonableness.  

66. The Debtors have negotiated certain settlements embodied in the Stipulation 

Regarding Resolution of Joint Notice of Reservation of Rights Offered by Claimants Seeking Relief 

From the Automatic Stay Regarding Potential Objection to Confirmation of Debtors’ Amended 

Joint Chapter 11 Plan of Reorganization, Resolution off Global Tort Claimants’ Motion for Relief 

from The Automatic Stay, and the Caldwells’ Motion for Relief From the Automatic Stay [Doc. 

No. 905] (the “Tort Stipulation”).  
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67. I submit that the Tort Stipulation yields significant benefits for the Debtors. In 

addition to avoiding the cost and delay of disposing of the subject Tort Claims and the related 

motions for relief from the automatic stay, which in itself would be significant, the Tort Stipulation 

resolves a pending dispute associated with the rights to funds held in a Self-Insured Trust, which 

the Debtors contend was terminated years ago.  Thus, by the settlements contained in the Tort 

Stipulation, the Debtors are able to lift the cloud over the funds formerly earmarked for the Self-

Insured Trust - making them unquestionably available for immediate use by the Debtors and 

thereby providing the Debtors with enhanced liquidity to perform and implement their Plan post-

confirmation. Accordingly, the Debtors have concluded, in the exercise of their sound business 

judgment that approval of the settlements contained in the Tort Stipulation is in the best interest 

of their creditors and the Estates and well within the range of reasonableness. 

V. Good Cause Exists to Waive the Stay of the Confirmation Order. 

68. I understand that certain Bankruptcy Rules provide for the stay of an order 

confirming a chapter 11 plan, but that such a stay may be waived upon court order after a showing 

a good cause. 

69. The Debtors’ prompt emergence from these Chapter 11 Cases is an important 

component of their restructuring.  Given the timing and complexity associated with the issuance 

of the Series 2020 Bonds, waiver of the stay will enable the Debtors to take certain steps in 

furtherance of that bond issuance and placement for which entry of a final Confirmation Order is 

a condition precedent.  In short, the delays associated with entry of a final Confirmation Order 

could delay the issuance of the Series 2020 Bonds that serve as the primary source of Plan funding.  

Considering the overwhelming support of the Plan, coupled with the time-sensitivity associated 

with issuance of the Series 2020 Bonds, I submit that good cause exists to waive any stay imposed 
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