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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE  

 
In re: 

FTD Companies, Inc., et al.,1  

  Debtors. 

: 
: 
: 
: 
: 
: 
: 

 
Chapter 11 

 
Case No. 19-_______ (___)  
 
(Joint Administration Requested) 

MOTION OF THE DEBTORS FOR INTERIM  
AND FINAL ORDERS (I) AUTHORIZING THEM TO (A) PAY  

PREPETITION INSURANCE OBLIGATIONS AND SURETY BOND  
OBLIGATIONS AND (B) CONTINUE THEIR INSURANCE PROGRAMS  

AND SURETY BOND PROGRAM AND (II) GRANTING RELATED RELIEF 

 FTD Companies, Inc. and certain of its direct and indirect domestic subsidiaries, 

as debtors and debtors in possession (collectively, the "Debtors"), respectfully represent as 

follows:  

Background 

1. On the date hereof (the "Petition Date"), each of the Debtors commenced a 

case under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code").  By a 

motion filed on the Petition Date, the Debtors have requested that their chapter 11 cases 

(collectively, the "Chapter 11 Cases") be consolidated for procedural purposes only and 

administered jointly.  The Debtors are authorized to continue to operate their businesses and 

                                                 
1  The Debtors are the following 15 entities (the last four digits of their respective taxpayer identification 

numbers, if any, follow in parentheses):  FTD Companies, Inc. (5852); Bloom That, Inc. (9936); Florists' 
Transworld Delivery, Inc. (6960); FlowerFarm, Inc. (2852); FSC Denver LLC (7104); FSC Phoenix LLC 
(7970); FTD, Inc. (1271); FTD.CA, Inc. (7556); FTD.COM Inc. (4509); FTD Group, Inc. (9190); FTD 
Mobile, Inc. (7423); Giftco, LLC (5832); Provide Cards, Inc. (3462); Provide Commerce LLC (0019); and 
Provide Creations, Inc. (8964).  The Debtors' noticing address in these chapter 11 cases is 3113 Woodcreek 
Drive, Downers Grove, IL 60515. 
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NAI-1507091988 -2-  

manage their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code. 

2. A comprehensive description of the Debtors' businesses and operations, 

capital structure, and the events leading to the commencement of these Chapter 11 Cases can be 

found in the Declaration of Scott D. Levin in Support of First-Day Pleadings (the "First Day 

Declaration"), which was filed contemporaneously herewith and which is incorporated by 

reference. 

Jurisdiction and Venue 

3. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334 and the Amended Standing Order of Reference from the United States District 

Court for the District of Delaware, dated as of February 29, 2012.  This is a core proceeding 

pursuant to 28 U.S.C. § 157(b).  Venue for this matter is proper in this district pursuant to 

28 U.S.C. §§ 1408 and 1409.   

Relief Requested 

4. Pursuant to sections 105(a) and 363 of the Bankruptcy Code and 

Rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), 

the Debtors hereby seek the entry of interim and final orders in substantially the forms attached 

hereto as Exhibit A (the "Proposed Interim Order") and Exhibit B (the "Proposed Final Order"):  

(a) authorizing, but not directing, the Debtors, in their sole discretion, to honor all of their 

prepetition obligations under the Insurance Policies (as defined below), including related 

premiums, deductibles, reimbursement or retention amounts, and amounts owed to the Broker 

(as defined below) (collectively, the "Insurance Obligations") and the Surety Bonds (as defined 

below) (such obligations, the "Surety Bond Obligations") and (ii) maintain, supplement, amend, 

extend, renew, or replace the Insurance Policies and the Surety Bonds in the ordinary course of 
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business and honor any postpetition obligations related thereto; and (b) granting certain related 

relief. 

Facts Relevant to the Motion 

A. The Debtors' Insurance Policies 

5. In the ordinary course of their businesses, through several different 

insurance carriers (collectively, the "Insurance Carriers"), the Debtors maintain various insurance 

policies (collectively, as such policies may be supplemented, amended, extended, renewed, or 

replaced, the "Insurance Policies"), with coverage generally applying across the following four 

areas:  (a) property and casualty; (b) workers' compensation; (c) management liability; and 

(d) technology and cyberspace liability – each as identified on Exhibit C hereto2 and as described 

in further detail below.  The Insurance Policies are essential to preserve the value of the Debtors' 

estates and, in some cases, are required by various laws, regulations, or contracts that govern the 

Debtors' businesses.  The Debtors pay approximately $2.79 million in aggregate annual 

Insurance Obligations under all of the Insurance Policies, including taxes and fees.3  

6. Property and Casualty Policies.  Through a variety of Insurance Carriers, 

the Debtors maintain (a) property and casualty insurance policies, which provide the Debtors 

with insurance coverage for liabilities relating to, among other things, goods lost or damaged in 

transit (including marine cargo), property damage, products liability, auto liability, foreign 

                                                 
2  A list of the Debtors' Insurance Policies, the names of the Insurance Carriers, the terms of the Insurance 

Policies, and the aggregate annual premiums paid thereunder are set forth on Exhibit C hereto.  Although 
the Debtors believe that the list of Insurance Policies set forth on Exhibit C is substantially complete, the 
relief requested herein is intended to be applicable with respect to all Insurance Policies and is not limited 
to those listed on Exhibit C.  Nothing in the Motion shall be construed as a guarantee or representation that 
the Debtors intend to, or ultimately will, supplement, amend, extend, renew, or replace any Insurance 
Policy. 

3  The Debtors use Lockton Companies, LLC (the "Broker") as their insurance broker to assist with the 
procurement and negotiation of, and payments arising in connection with, the Insurance Policies. 
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liability, and various other property-related and general liabilities, and (b) umbrella and excess 

policies related to the same liabilities (collectively, the "Property and Casualty Policies").  

The Debtors maintain the Property and Casualty Policies to help manage the various general 

risks associated with their businesses.  As set forth on Exhibit C, the Debtors maintain ten 

discrete Property and Casualty Policies, all of which are set to expire on October 15, 2019.4  

On average, over the last two years, the Debtors pay approximately $770,000 per year in 

satisfaction of Insurance Obligations arising in connection with the Property and Casualty 

Policies. 

7. Workers' Compensation Policy.  Under the laws of the states in which they 

operate, the Debtors are required to maintain workers' compensation coverage (the "Workers' 

Compensation Program") for their employees for certain claims arising from, or related to, their 

employment by the Debtors.  The Debtors maintain their Workers' Compensation Program 

through a workers' compensation/employer's liability policy with National Surety Corporation 

offering first-dollar coverage with respect to covered liabilities (the "Workers' Compensation 

Policy").  The Workers' Compensation Policy is set to expire on October 15, 2019.  On average, 

over the last two years, the Debtors pay approximately $484,000 per year in satisfaction of 

Insurance Obligations arising in connection with the Workers' Compensation Policy. 

8. Management Liability Policies.  As set forth on Exhibit C, the Debtors 

maintain the following twelve insurance policies through a variety of Insurance Carriers that 

provide liability coverage for directors, officers, and other fiduciaries of the Debtors and their 

affiliates (the "Management Liability Policies"): 

                                                 
4  Through Northbridge Insurance, the Debtors also maintain an insurance policy for the benefit of their 

non-Debtor affiliate, FTD Canada, Inc.  In October 2018, the Debtors pre-paid the Canadian policy in full 
(approximately $13,000), and FTD Canada, Inc. reimburses the Debtors with monthly payments. 
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• Eight policies generally providing $75 million in coverage for traditional 
director and officer liability (such policies, the "D&O Policies"), with four 
D&O Policies providing $40 million in primary and excess Side A, 
Side B, and Side C coverage and the other four D&O Policies providing 
an additional $35 million solely in "difference in conditions" Side A 
coverage.  The excess liability policies generally provide "waterfall" 
coverage, with each policy providing coverage for a portion of the total 
amount of excess liability covered. 

• An employment practices liability policy, insuring the Debtors against 
employment-related claims arising from or related to certain workplace 
behavior. 

• A fiduciary liability policy, insuring certain individuals involved with the 
management of certain of the Debtors' benefit plans from liability incurred 
in their capacity as fiduciaries of such plans.   

• Two general executive risk policies covering losses arising from certain 
crimes.   

9. On average, over the last two years, the Debtors pay approximately 

$809,000 per year in satisfaction of Insurance Obligations arising in connection with the 

Management Liability Policies.  The Management Liability Policies are set to expire in October 

of 2019. 

10. Technology and Cyberspace Liability Policies.  Through a number of 

insurance carriers, the Debtors maintain six primary and excess insurance policies that provide 

coverage with respect to losses arising from technology errors and omissions, privacy liability, 

cyber extortion, network business interruptions, and similar events (the "Tech and Cyber 

Liability Policies").  On average, over the last two years, the Debtors pay approximately 

$743,000 per year in satisfaction of Insurance Obligations arising in connection with the Tech 

and Cyber Liability Policies.  The Tech and Cyber Liability Policies are set to expire on 

November 30, 2019.  
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B. The Debtors' Payment of Insurance Obligations 

11. In October 2018, the Debtors renewed their Insurance Policies for the 

periods covering either October or November 2018 through October or November 2019, as 

applicable (the "2018/2019 Renewal").5  In connection with the 2018/2019 Renewal, the Debtors 

made a lump-sum pre-payment of approximately $2.36 million (the "Lump-Sum Payment") to 

the Broker, who remitted payment to the appropriate Insurance Carriers.6  A remaining balance 

of approximately $433,000 was to be paid over eight monthly installments (the "Monthly 

Installments") to the Broker, for the Broker to remit to the appropriate Insurance Carriers.   

The Monthly Installments cover premiums, taxes, fees, and interest owing in respect of certain of 

the Property and Casualty Policies and the Workers' Compensation Policy; all other Insurance 

Policies were prepaid and satisfied in full through the Lump-Sum Payment.   

12. Prior to the Petition Date, the Debtors paid the Broker six of the eight 

Monthly Installments, each in an amount of $54,220.75.  Thus, as of the Petition Date, the 

Debtors' Insurance Obligations are close to fully pre-paid through October 2019 with a nominal 

amount outstanding, which the Debtors expect to pay within 60 days of the Petition Date:   

                                                 
5   One of the Management Liability Policies has a three-year term from 2016 to 2019 and thus renewal was 

not needed. 

6  Included in the Lump-Sum Payment, the Debtors paid the Broker a $225,000 service fee, which constituted 
payment in full for services provided by the Broker in connection with the 2018/2019 Renewal.  
Accordingly, as of the Petition Date, the Debtors do not owe any other fees to the Broker in connection 
with their current Insurance Policies. 
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POLICIES AMOUNT 
OUTSTANDING 

PAYMENT 7 OF 8 
(DUE 6/15/19) 

PAYMENT 8 OF 8 
(DUE 7/15/19) 

Property and Casualty Policies $38,167.22 $19,083.61 $19,083.61 

Workers' Compensation Policy $69,914.28 $34,957.14 $34,957.14 

Total $108,081.50 $54,220.75 $54,220.75 
 

13.  As of the Petition Date, there were no material claims pending against the 

Debtors under any of their Insurance Policies.  Further, the Debtors do not anticipate that there 

will be material claims under their Insurance Policies that have been incurred as of the Petition 

Date (thus giving rise to prepetition liabilities) but have not yet been reported.  Out of an 

abundance of caution, however, to the extent that the Debtors have any liability for such claims, 

the Debtors request permission to pay them in the ordinary course of business consistent with the 

relief requested in this Motion.   

14. The Debtors anticipate that they likely will have to renew or replace 

expiring Insurance Policies as early as October 2019.   

C. The Debtors' Surety Bonds  

15. In the ordinary course of business, the Debtors are required to provide 

surety bonds to certain third parties (e.g., governmental units or other public agencies) to secure 

the Debtors' payment or performance of certain obligations (collectively, the "Surety Bonds").  

These obligations generally relate to customs duties, other obligations related to cross-border 

transactions, and charitable non-profit activities.  The Surety Bonds include bonds with the 

United States Customs & Border Patrol, the Minister of National Revenue of Canada, the State 

of Alabama, and the Commonwealth of Massachusetts.  A list of the Debtors' Surety Bonds is 

attached hereto as Exhibit D. 
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16. As of the Petition Date, the Debtors have approximately $1.1 million in 

outstanding Surety Bonds.  The premiums for the Surety Bonds are generally determined on an 

annual basis and are paid by the Debtors when bonds are issued and annually thereafter upon 

renewal.  In the 12 months preceding the Petition Date, surety premium payments totaled 

approximately $19,300.  As of the Petition Date, the Debtors estimate that all premium payments 

due and owing under the Surety Bonds have been paid in full, and the Debtors are not aware of 

any pending requests for payment by sureties.  However, in the event that a request for payment 

of amounts attributable to the period prior to the Petition Date is outstanding or is received by the 

Debtors in accordance with the Surety Bonds, the Debtors request authority to pay such 

prepetition Surety Bond Obligations.  

17. The issuance of a Surety Bond shifts the risk of the Debtors' 

non-performance or non-payment of their obligations covered by the Surety Bond from the 

Debtors to the applicable surety.  If the Debtors fail to pay covered obligations, the surety will 

pay the Debtors' obligations up to a specified amount.  Unlike an insurance policy, if the surety 

incurs a loss on a surety bond, the surety is entitled to recover the full amount of that loss from 

the Debtors. 

18. To continue business operations during these Chapter 11 Cases, the 

Debtors must be able to provide financial assurances to governmental units and regulatory 

agencies which, in turn, requires the Debtors to maintain their Surety Bonds (including, as 

necessary, posting collateral in accordance with applicable agreements or as otherwise 

necessary) and acquire additional bonding capacity as needed in the ordinary course of the 

Debtors' businesses. 
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19. The Debtors anticipate that they likely will have to renew or replace 

expiring Surety Bonds as early as August 2019. 

Argument 

20. It is in the best interests of the Debtors' estates that any prepetition 

Insurance Obligations and Surety Bond Obligations be satisfied in full, and the Court has the 

authority under the Bankruptcy Code to permit the Debtors to satisfy such obligations.  It is also 

in the best interests of the Debtors' estates that the Debtors, in the ordinary course of business, be 

allowed to maintain, supplement, amend, extend, renew, and/or replace their Insurance Policies 

and Surety Bonds and pay any postpetition obligations related thereto.  The relief requested is 

essential to the Debtors' continued operation during the Chapter 11 Cases and is in compliance 

with certain contractual obligations and applicable law.7 

A. Sections 105(a) and 363(b) of the Bankruptcy Code  
and the Doctrine of Necessity Provide a Basis for Payment of  
the Prepetition Insurance Obligations and Surety Bond Obligations. 

21. Section 363(b) of the Bankruptcy Code allows a debtor, after notice and 

hearing, to "use, sell, or lease, other than in the ordinary course of business, property of the 

estate."  11 U.S.C. § 363(b)(1).  A debtor's decisions to use, sell, or lease assets outside the 

ordinary course of business must be based upon a sound business purpose.  See In re Filene's 

Basement, LLC, No. 11-13511, 2014 WL 1713416, at *12 (Bankr. D. Del. Apr. 29, 2014) 

("Transactions under § 363 must be based upon the sound business judgment of the debtor or 

                                                 
7  To the extent any Insurance Policy, any Surety Bond, or any related agreement(s) is deemed to constitute 

an executory contract within the meaning of section 365 of the Bankruptcy Code, the Debtors do not, at this 
time, seek to assume any such contract.  Accordingly, if the Court authorizes the payments described 
above, such payments should not be deemed to constitute a postpetition assumption or adoption of the 
programs, policies, or agreements as executory contracts.  The Debtors reserve all of their rights under the 
Bankruptcy Code with respect to the Insurance Policies and Surety Bonds, and the authorization to pay 
Insurance Obligations and Surety Bond Obligations should not affect the Debtors' right to contest the 
amount or validity of such obligations. 
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trustee."); In re Decora Indus., No. 00-4459, 2002 WL 32332749, at *2 (D. Del. May 20, 2002) 

(a debtor satisfies the requirements of § 363(b)(1) through the "sound exercise of business 

judgment"); see also In re Chateaugay Corp., 973 F.2d 141, 143 (2d Cir. 1992) (holding that the 

use, sale, or lease of property of the estate is justified if it is supported by a good business 

reason). 

22. Further, the Court may authorize payment of the prepetition Insurance 

Obligations pursuant to section 105(a) of the Bankruptcy Code and the doctrine of necessity.  

Section 105(a) of the Bankruptcy Code empowers a bankruptcy court to issue "any order, 

process, or judgment that is necessary or appropriate to carry out the provisions of" the 

Bankruptcy Code.  11 U.S.C. § 105.  The purpose of section 105 of the Bankruptcy Code is to 

ensure the bankruptcy court has the power "to take whatever action is appropriate or necessary in 

aid of the exercise of [its] jurisdiction."  2 Collier on Bankruptcy ¶ 105.01 (Alan N. Resnick & 

Henry J. Sommer eds., 16th ed. 2019). 

23. Under the "doctrine of necessity," courts allow the immediate payment of 

prepetition claims where such payment is essential to the debtor's continued operations.  

See In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981) (recognizing that "if 

payment of a [prepetition] claim ... is essential to the continued operation of the [debtor,] ... 

payment may be authorized ... "); In re Motor Coach Indus. Int'l, No. 09-078 (SLR), 

2009 U.S. Dist. LEXIS 10024, at *7 n.5 (D. Del. Feb. 10, 2009) ("The 'doctrine of necessity' or 

'necessity of payment' doctrine is a general rubric for the proposition that a court can authorize 

the payment of prepetition claims if such payment is essential to the continued operation of the 

debtor."); In re Just for Feet, Inc., 242 B.R. 821, 825 (D. Del. 1999) ("The Supreme Court, the 

Third Circuit and the District of Delaware all recognize the court's power to authorize payment 
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of pre-petition claims when such payment is necessary for the debtor's survival during 

chapter 11."); accord In re Boston & Me. Corp., 634 F.2d 1359, 1382 (1st Cir. 1980) 

(recognizing the existence of a judicial power to authorize trustees to pay claims for goods and 

services that are indispensably necessary to the debtors' continued operation).   

24. Recently, in dicta, the Supreme Court of the United States endorsed 

motions seeking to pay certain prepetition claims early in a chapter 11 case in order to "enable a 

successful reorganization and make even the disfavored creditors better off."  See Czyzewski v. 

Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) ("Courts, for example, have approved first-day 

wage orders that allow payment of employees' prepetition wages, critical vendor orders that 

allow payment of essential suppliers' prepetition invoices, and roll-ups that allow lenders who 

continue financing the debtor to be paid first on their prepetition claims.  In doing so, these 

courts have usually found that the distributions at issue would enable a successful reorganization 

and make even the disfavored creditors better off.") (internal citations omitted).   

25. The bankruptcy court's exercise of its authority under the "doctrine of 

necessity" is appropriate to carry out certain statutory provisions of chapter 11 – specifically  

sections 1107(a), 1108, and 363(b)(1) of the Bankruptcy Code – which collectively authorize a 

debtor in possession to maintain and operate the debtor's business and use estate property outside 

of the ordinary course of business.  Indeed, a debtor in possession operating a business under 

section 1108 of the Bankruptcy Code has a duty to protect and preserve the value of its business, 

and prepetition claims may be paid if necessary to perform the debtor's duty.  See In re CoServ, 

L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002) ("There are occasions when this duty can 

only be fulfilled by the preplan satisfaction of a prepetition claim."); see also Just for Feet, 

242 B.R. at 824-25 (authorizing, under the "necessity of payment doctrine," "payment of 
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prepetition claims" outside of plan because such claims were "essential to the continued 

operation of the debtor").  "[M]ost courts will allow [the payment of prepetition claims] under 

the 'doctrine of necessity,' if the debtor establishes that in its business judgment making such 

payments is critical to the survival of the debtor's business."  In re Friedman's Inc., No. 09-10161 

(CSS), 2011 Bankr. LEXIS 4500, at *7 (Bankr. D. Del. Nov. 30, 2011).   

26. As set forth below, the Debtors have ample justifications to pay 

prepetition Insurance Obligations and Surety Bond Obligations.  Thus, the relief requested in this 

Motion should be granted pursuant to section 363(b) of the Bankruptcy Code or, in the 

alternative, section 105(a) of the Bankruptcy Code and the doctrine of necessity. 

27. First, if the Debtors do not honor their prepetition Insurance Obligations, 

the Debtors' coverage may lapse, causing the Debtors to be without insurance during their 

Chapter 11 Cases.  Moreover, if workers' compensation coverage is not maintained without 

interruption as required by law, (a) employees could bring lawsuits seeking damages, (b) the 

Debtors' ongoing business operations in certain states could be enjoined, (c) the Debtors' officers 

could be subject to criminal prosecution, and (d) eligible claimants may not receive timely 

payments with respect to employment-related injuries.  Such a failure could have a negative 

impact on the financial well-being and morale of the Debtors' employees and their willingness to 

remain in the Debtors' employ at a time when a significant deterioration in employee morale will 

have a substantially adverse impact on the Debtors, the value of their assets and business, and 

their ability to reorganize.  

28. Moreover, the Debtors are required to maintain their insurance programs 

under section 1112(b)(4) of the Bankruptcy Code and under applicable United States Trustee 

Guidelines.  The guidelines for chapter 11 trustees, as promulgated by the Executive Office for 
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the United States Trustee (the "Chapter 11 Trustee Guidelines"), require the Debtors to maintain 

appropriate insurance coverage throughout these Chapter 11 Cases,8 and section 1112(b)(4) of 

the Bankruptcy Code provides that "failure to maintain appropriate insurance that poses a risk to 

the estate or to the public" is "cause" for mandatory conversion or dismissal of a chapter 11 

case."  11 U.S.C. § 1112(b)(4)(C). 

29. Even where coverage is not expressly required by law, the Debtors 

nevertheless are compelled by sound business practice to maintain essential insurance and surety 

bond coverage.  Any interruption in such coverage would expose the Debtors to a variety of 

risks, including:  (a) the possible incurrence of direct liability for the payment of claims that 

otherwise would have been covered by the Insurance Policies; (b) the possible inability to obtain 

similar types and levels of insurance coverage or surety bonds; and (c) the possible incurrence of 

higher costs for re-establishing lapsed policies or obtaining new insurance coverage or surety 

bonds. 

30. Thus, the Debtors respectfully request authority to pay their prepetition 

Insurance Obligations and Surety Bond Obligations.  Courts in this District have routinely 

granted similar relief in other chapter 11 cases.  See, e.g., In re Imerys Talc Am., Inc., 

No. 19-10289 (LSS) (Bankr. D. Del. Mar. 26, 2019) (authorizing debtors to pay their prepetition 

insurance and surety bond obligations); In re Promise Healthcare Grp., LLC, No. 18-12491 

(CSS) (Bankr. D. Del. Dec. 3, 2018) (authorizing debtors to pay their prepetition insurance 
                                                 
8  See U.S. Department of Justice, Executive Office of United States Trustees, Chapter 11 Trustee Handbook 

(May 2004), at 26-27 ("In securing the assets of the estate, the chapter 11 trustee is required … to maintain 
appropriate insurance for the estate. … [T]o the extent necessary, and if reasonably available, the 
chapter 11 trustee must maintain the following types of insurance adequate to protect the estate:  general 
comprehensive liability; fire and theft; workers' compensation; vehicle; product liability; flood and/or 
windstorm insurance; and other insurance as customary or prudent in the debtors business or as required by 
law.")  The Chapter 11 Trustee Guidelines are available at https://www.justice.gov/ust/file/ch11handbook-
200405.pdf/download.   
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obligations); In re Heritage Home Grp. LLC, No. 18-11736 (KG) (Bankr. D. Del. Aug. 24, 2018) 

(authorizing debtors to pay their prepetition insurance and surety bond obligations); In re M & G 

USA Corp., No. 17-12307 (BLS) (Bankr. D. Del. Nov. 1, 2017) (authorizing debtors to pay their 

prepetition insurance obligations).9 

B. Section 363(c)(1) of the Bankruptcy Code  
Authorizes the Debtors to Continue Their Insurance  
Policies and Surety Bonds During These Chapter 11 Cases. 

31. The Bankruptcy Code authorizes the Debtors to maintain their Insurance 

Policies and Surety Bonds and to renew them postpetition, as necessary.  Under section 363(c)(1) 

of the Bankruptcy Code, a debtor in possession may "enter into transactions, including the sale or 

lease of property of the estate, in the ordinary course of business, without notice or a hearing, and 

may use property of the estate in the ordinary course of business without notice or a hearing."  

11 U.S.C. § 363(c)(1).  The Debtors – and most companies – routinely maintain, supplement, 

amend, extend, renew, and/or replace their insurance policies and surety bonds (as applicable) in 

the ordinary course of business.  Thus, these actions fall squarely within section 363(c)(1) of the 

Bankruptcy Code.10  

32. Moreover and, as further described above, the Debtors have compelling 

reasons to continue their Insurance Policies.  Among other things, without insurance coverage, 

the Debtors and their estates would be immediately exposed to potentially catastrophic liability 

to the detriment of their creditors.  Further, if the Debtors were not permitted to maintain and 

                                                 
9  The unreported orders cited herein are not attached to this Motion.  Copies of these orders are available 

upon request to proposed counsel to the Debtors. 

10  To the extent that the Court concludes that the Debtors' Surety Bonds or any of the Debtors' Insurance 
Policies are not maintained, supplemented, amended, extended, renewed, or replaced in the ordinary course 
of business, the Court nevertheless should authorize the Debtors to take such actions outside the ordinary 
course of business under section 363(b)(1) of the Bankruptcy Code as there is sound business judgment for 
doing so.  See ¶¶ 26-33.  
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renew their current Insurance Policies, any replacement insurance policies could come at a 

greater cost (if they could be obtained at all) to the detriment of the Debtors' estates. 

33. Likewise, the Debtors have compelling reasons to continue their Surety 

Bonds.  As noted above, the Debtors' Surety Bonds are required for the Debtors' operation of 

their businesses.  The Debtors' failure to provide, maintain, or timely replace Surety Bonds may 

jeopardize their ability to freely conduct their business operations and could cause the Debtors to 

default on various obligations, which could severely disrupt those operations.  To provide the 

financial assurance to third parties that are required for the Debtors to continue operating in the 

ordinary course during these Chapter 11 Cases, the Debtors must maintain their existing Surety 

Bonds and may need additional bonding capacity not currently provided.  Additionally, due to 

the Debtors' current financial situation and pending Chapter 11 Cases, the Debtors may not be 

able to obtain replacement surety bonds on equivalent or more favorable terms.   

34. For the foregoing reasons, the Debtors request that the Court authorize the 

Debtors, in the ordinary course of their businesses, to maintain, supplement, amend, extend, 

renew, and/or replace their Insurance Policies and Surety Bonds (including the posting of any 

necessary collateral for Surety Bonds) and pay any postpetition obligations related thereto, 

without further Court approval.   

35. Courts in this District have granted similar relief in other chapter 11 cases.  

See, e.g., In re Imerys Talc Am., Inc., No. 19-10289 (LSS) (Bankr. D. Del. Mar. 26, 2019) 

(authorizing debtors to continue their insurance policies and surety bond program); In re Promise 

Healthcare Grp., LLC, No. 18-12491 (CSS) (Bankr. D. Del. Dec. 3, 2018) (authorizing debtors 

to continue their insurance policies); In re Heritage Home Grp. LLC, No. 18-11736 (KG) (Bankr. 

D. Del. Aug. 24, 2018) (authorizing debtors to continue their insurance policies and surety bond 
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program); In re M & G USA Corp., No. 17-12307 (BLS) (Bankr. D. Del. Nov. 1, 2017) 

(authorizing debtors to continue their insurance policies). 

Request for Authority for Banks to  
Honor and Pay Checks in Connection Herewith 

36. In addition, by this Motion, the Debtors request that all applicable banks 

and other financial institutions be authorized, when requested by the Debtors, to receive, process, 

honor, and pay any and all checks presented for payment of, and to honor all fund transfer 

requests made by, the Debtors related to the Insurance Obligations or Surety Bond Obligations, 

whether such checks were presented, or fund transfer requests were submitted, prior to, on, or 

after the Petition Date, provided that sufficient funds are available in the applicable accounts to 

make the payments.  The Debtors represent that these checks are drawn on specific disbursement 

accounts and can be readily identified as relating directly to the authorized payment of the 

Insurance Obligations or Surety Bond Obligations.  Accordingly, the Debtors believe that such 

checks should be honored. 

Requests for Immediate Relief & Waiver of Stay 

37. Pursuant to Bankruptcy Rules 6003(b) and 6004(h), the Debtors seek 

(a) immediate entry of an order granting the relief sought herein and (b) a waiver of any stay of 

the effectiveness of such an order.  Bankruptcy Rule 6003(b) provides, in relevant part, that 

"[e]xcept to the extent that relief is necessary to avoid immediate and irreparable harm, the court 

shall not, within 21 days after the filing of the petition, issue an order granting … a motion to 

pay all or part of a claim that arose before the filing of the petition."  Bankruptcy Rule 6004(h) 

provides that "[a]n order authorizing the use, sale, or lease of property other than cash collateral 

is stayed until the expiration of 14 days after entry of the order, unless the court orders 

otherwise."  From this, courts have ruled that, where the failure to grant any such requested relief 
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would result in immediate and irreparable harm to a debtor's estate, a court may allow a debtor to 

pay all or part of a claim that arose prepetition immediately. 

38. As set forth above and in the First Day Declaration, the payment of 

Insurance Obligations and maintenance of the Insurance Policies and the Surety Bonds is 

necessary to prevent immediate and irreparable damage to the Debtors' estates.  Accordingly, the 

Debtors submit that ample cause exists to justify (a) the immediate entry of an order granting the 

relief sought herein and (b) a waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to 

the extent that it applies. 

Reservation of Rights 

39. Nothing contained herein is intended to be or should be construed as:  

(a) an admission as to the validity of any claim against the Debtors; (b) a waiver of the Debtors' 

rights to dispute any claim, including the amount or priority thereof, on any grounds; 

(c) a promise to pay any claim; (d) an implication or admission that any particular claim would 

constitute a claim for an Insurance Obligation or Surety Bond Obligation; or (e) the assumption 

of any executory contract or unexpired lease. 

Consent to Jurisdiction  

40. Pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the "Local 

Rules"), the Debtors consent to the entry of a final judgment or order with respect to this Motion 

if it is determined that the Court would lack Article III jurisdiction to enter such final order or 

judgment absent consent of the parties. 

Notice 

41. Notice of this Motion shall be provided to:  (a) the Office of the United 

States Trustee for the District of Delaware; (b) the Debtors' 30 largest unsecured creditors on a 
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consolidated basis, as identified in their chapter 11 petitions; and (c) Moore & Van Allen PLLC, 

as counsel to Bank of America, N.A., as administrative agent under both the Debtors' prepetition 

secured credit facility and proposed postpetition secured credit facility.  As this Motion is 

seeking first-day relief, notice of this Motion and any order entered hereon will be served on all 

parties entitled to notice pursuant to Local Rule 9013-1(m).  Due to the urgency of the 

circumstances surrounding this Motion and the nature of the relief requested herein, the Debtors 

respectfully submit that no further notice of this Motion is required. 

No Prior Request 

42. No prior request for the relief sought herein has been made to this Court or 

any other court.  

WHEREFORE, the Debtors respectfully request that the Court (i) enter the 

Proposed Interim Order, granting the relief requested herein on an interim basis; (ii) enter the 

Proposed Final Order, granting the relief requested herein; and (iii) grant such other and further 

relief to the Debtors as the Court may deem proper.  

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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Dated: June 3, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
 
 /s/ Daniel J. DeFranceschi                             
Daniel J. DeFranceschi (No. 2732) 
Paul N. Heath (No. 3704) 
Brett M. Haywood (No. 6166) 
Megan E. Kenney (No. 6426) 
RICHARDS, LAYTON & FINGER, P.A. 
One Rodney Square 
920 N. King Street 
Wilmington, Delaware 19801 
Telephone: (302) 651-7700 
Facsimile:  (302) 651-7701 
Email: defranceschi@rlf.com 
 heath@rlf.com 
 haywood@rlf.com 
 kenney@rlf.com 
 
 -and- 
 
Heather Lennox (pro hac vice pending) 
Thomas A. Wilson (pro hac vice pending) 
JONES DAY 
901 Lakeside Avenue 
Cleveland, Ohio 44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212  
Email: hlennox@jonesday.com  
 tawilson@jonesday.com 
 
Brad B. Erens (pro hac vice pending) 
Caitlin K. Cahow (pro hac vice pending) 
JONES DAY 
77 West Wacker 
Chicago, Illinois 60601 
Telephone:  (312) 782-3939 
Facsimile:  (312) 782-8585 
Email: bberens@jonesday.com 
 ccahow@jonesday.com 
 
PROPOSED ATTORNEYS FOR DEBTORS 
AND DEBTORS IN POSSESSION 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 

FTD Companies, Inc., et al.,1  

  Debtors. 

: 
: 
: 
: 
: 
: 
: 

 
Chapter 11 

 
Case No. 19-_______ (___) 
 
(Joint Administration Requested) 

INTERIM ORDER GRANTING MOTION OF THE DEBTORS FOR  
INTERIM AND FINAL ORDERS (I) AUTHORIZING THEM TO (A) PAY  

PREPETITION INSURANCE OBLIGATIONS AND SURETY BOND  
OBLIGATIONS AND (B) CONTINUE THEIR INSURANCE PROGRAMS  

AND SURETY BOND PROGRAM AND (II) GRANTING RELATED RELIEF 

This matter coming before the Court on the Motion of the Debtors for Interim and 

Final Orders (I) Authorizing Them to (A) Pay Prepetition Insurance Obligations and Surety 

Bond Obligations and (B) Continue their Insurance Programs and Surety Bond Program and 

(II) Granting Related Relief (the "Motion"),2 filed by the above-captioned debtors and debtors in 

possession (collectively, the "Debtors"); the Court having reviewed the Motion and the First Day 

Declaration and having considered the statements of counsel with respect to the Motion at a 

hearing before the Court (the "Hearing"); the Court having found that (i) the Court has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated as 

                                                 
1  The Debtors are the following 15 entities (the last four digits of their respective taxpayer identification 

numbers, if any, follow in parentheses):  FTD Companies, Inc. (5852); Bloom That, Inc. (9936); Florists' 
Transworld Delivery, Inc. (6960); FlowerFarm, Inc. (2852); FSC Denver LLC (7104); FSC Phoenix LLC 
(7970); FTD, Inc. (1271); FTD.CA, Inc. (7556); FTD.COM Inc. (4509); FTD Group, Inc. (9190); FTD 
Mobile, Inc. (7423); Giftco, LLC (5832); Provide Cards, Inc. (3462); Provide Commerce LLC (0019); and 
Provide Creations, Inc. (8964).  The Debtors' noticing address in these chapter 11 cases is 3113 Woodcreek 
Drive, Downers Grove, IL 60515. 

2  Capitalized terms not otherwise defined herein have the meanings given to them in the Motion. 
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of February 29, 2012, (ii) this is a core proceeding pursuant to 28 U.S.C. § 157(b), (iii) venue is 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409, (iv) notice of the Motion and 

the Hearing was sufficient under the circumstances, (v) the relief requested in the Motion is 

necessary and appropriate to prevent immediate and irreparable harm to the Debtors' business 

operations and will serve to protect and preserve the Debtors' estates for the benefit of all 

stakeholders and, thus, cause exists to permit such payments to be made immediately 

notwithstanding Bankruptcy Rule 6003, and (vi) there is good cause to waive the 14-day stay 

imposed by Bankruptcy Rule 6004(h) to the extent it is applicable; and the Court having 

determined that the legal and factual bases set forth in the Motion and the First Day Declaration 

and at the Hearing establish just cause for the relief granted herein; 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on an interim basis as set forth herein. 

2. The Debtors are authorized, but not directed, in their sole discretion, to 

(a) pay and honor their prepetition Insurance Obligations and Surety Bond Obligations, in 

an aggregate amount not to exceed $55,000 on an interim basis and (b) maintain, 

supplement, amend, extend, renew, and/or replace the Insurance Policies and Surety Bonds in 

the ordinary course of business and pay any postpetition obligations related thereto without 

further Court approval.  The Debtors are further authorized, but not directed, to maintain and 

post collateral in accordance with their Surety Bonds pursuant to applicable agreements or as 

otherwise necessary. 

3. Nothing in the Motion or this Interim Order, nor the Debtors' payment of 

Insurance Obligations and/or Surety Bond Obligations pursuant to this Order, shall be deemed or 

construed as:  (a) an admission as to the validity of any claim against the Debtors; (b) a waiver of 
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the Debtors' rights to dispute any claim, including the amount or priority thereof, on any 

grounds; (c) a promise to pay any claim; (d) an implication or admission that any particular claim 

is a claim of a type specified or defined hereunder; or (e) the assumption of any executory 

contract or unexpired lease. 

4. The Debtors' banks and other financial institutions (collectively, 

the "Banks") are authorized when requested by the Debtors in the Debtors' sole discretion, to 

receive, process, honor, and pay all checks presented for payment of, and to honor all fund 

transfer requests made by the Debtors related to the relief granted by this Interim Order, whether 

such checks were presented, or fund transfer requests were submitted, prior to, on, or after the 

Petition Date, provided that sufficient funds are available in the Debtors' accounts to cover such 

checks and fund transfers.  The Banks are authorized to rely on the Debtors' designation of any 

particular check or funds transfer as approved by this Interim Order without any duty of further 

inquiry and without liability for following the Debtors' instructions. 

5. The requirements of Bankruptcy Rule 6003(b) have been satisfied with 

respect to the payments authorized by this Interim Order.   

6. This Interim Order shall be immediately effective and enforceable upon its 

entry.  To the extent that it may be applicable, the 14-day stay imposed by Bankruptcy 

Rule 6004(h) is hereby waived. 

7. The Debtors are authorized and empowered to take all actions necessary to 

implement the relief granted in this Interim Order. 
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8. This Court shall retain exclusive jurisdiction over any and all matters 

arising from or related to the implementation or interpretation of this Interim Order. 

9. A final hearing to consider the relief requested in the Motion shall be held 

on __________________, 2019 at ______ (prevailing Eastern Time) and any objections or 

responses to the Motion shall be filed and served on or prior to __________________, 2019 

at ____ (prevailing Eastern Time). 

 
Dated: __________________, 2019 

Wilmington, Delaware 
  
UNITED STATES BANKRUPTCY JUDGE 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 

FTD Companies, Inc., et al.,1  

  Debtors. 

: 
: 
: 
: 
: 
: 
: 

 
Chapter 11 

 
Case No. 19-_______ (___) 
 
(Joint Administration Requested) 

FINAL ORDER GRANTING MOTION OF THE DEBTORS FOR  
INTERIM AND FINAL ORDERS (I) AUTHORIZING THEM TO (A) PAY  

PREPETITION INSURANCE OBLIGATIONS AND SURETY BOND  
OBLIGATIONS AND (B) CONTINUE THEIR INSURANCE PROGRAMS  

AND SURETY BOND PROGRAM AND (II) GRANTING RELATED RELIEF 

This matter coming before the Court on the Motion of the Debtors for Interim and 

Final Orders (I) Authorizing Them to (A) Pay Prepetition Insurance Obligations and Surety 

Bond Obligations and (B) Continue their Insurance Programs and Surety Bond Program and 

(II) Granting Related Relief (the "Motion"),2 filed by the above-captioned debtors and debtors in 

possession (collectively, the "Debtors"); the Court having reviewed the Motion and the First Day 

Declaration and having considered the statements of counsel with respect to the Motion at a 

hearing (if any) before the Court (the "Hearing"); the Court having found that (i) the Court has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated as 

                                                 
1  The Debtors are the following 15 entities (the last four digits of their respective taxpayer identification 

numbers, if any, follow in parentheses):  FTD Companies, Inc. (5852); Bloom That, Inc. (9936); Florists' 
Transworld Delivery, Inc. (6960); FlowerFarm, Inc. (2852); FSC Denver LLC (7104); FSC Phoenix LLC 
(7970); FTD, Inc. (1271); FTD.CA, Inc. (7556); FTD.COM Inc. (4509); FTD Group, Inc. (9190); FTD 
Mobile, Inc. (7423); Giftco, LLC (5832); Provide Cards, Inc. (3462); Provide Commerce LLC (0019); and 
Provide Creations, Inc. (8964).  The Debtors' noticing address in these chapter 11 cases is 3113 Woodcreek 
Drive, Downers Grove, IL 60515. 

2  Capitalized terms not otherwise defined herein have the meanings given to them in the Motion. 
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of February 29, 2012, (ii) this is a core proceeding pursuant to 28 U.S.C. § 157(b), (iii) venue is 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409, (iv) notice of the Motion and 

the Hearing was sufficient under the circumstances, and (v) there is good cause to waive the 

14-day stay imposed by Bankruptcy Rule 6004(h) to the extent it is applicable; and the Court 

having determined that the legal and factual bases set forth in the Motion and the First Day 

Declaration and at the Hearing establish just cause for the relief granted herein; 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on a final basis as set forth herein. 

2. The Debtors are authorized, but not directed, in their sole discretion, to 

(a) pay and honor their prepetition Insurance Obligations and Surety Bond Obligations, in 

an aggregate amount not to exceed $110,000 and (b) maintain, supplement, amend, extend, 

renew, and/or replace the Insurance Policies and Surety Bonds in the ordinary course of business 

and pay any postpetition obligations related thereto without further Court approval.  The Debtors 

are further authorized to maintain and post collateral in accordance with their Surety Bonds 

pursuant to applicable agreements or as otherwise necessary. 

3. Nothing in the Motion or this Final Order, nor the Debtors' payment of 

claims pursuant to this Final Order, shall be deemed or construed as:  (a) an admission as to the 

validity of any claim against the Debtors; (b) a waiver of the Debtors' rights to dispute any claim, 

including the amount or priority thereof, on any grounds; (c) a promise to pay any claim; 

(d) an implication or admission that any particular claim is a claim of a type specified or defined 

hereunder; or (e) the assumption of any executory contract or unexpired lease. 

4. The Debtors' banks and other financial institutions (collectively, 

the "Banks") are authorized when requested by the Debtors in the Debtors' sole discretion, to 
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receive, process, honor, and pay all checks presented for payment of, and to honor all fund 

transfer requests made by the Debtors related to the relief granted by this Final Order, whether 

such checks were presented, or fund transfer requests were submitted, prior to, on, or after the 

Petition Date, provided that sufficient funds are available in the Debtors' accounts to cover such 

checks and fund transfers.  The Banks are authorized to rely on the Debtors' designation of any 

particular check or funds transfer as approved by this Final Order without any duty of further 

inquiry and without liability for following the Debtors' instructions. 

5. This Final Order shall be immediately effective and enforceable upon its 

entry.  To the extent that it may be applicable, the 14-day stay imposed by Bankruptcy 

Rule 6004(h) is hereby waived. 

6. The Debtors are authorized and empowered to take all actions necessary to 

implement the relief granted in this Final Order. 

7. This Court shall retain exclusive jurisdiction over any and all matters 

arising from or related to the implementation or interpretation of this Final Order. 
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SUMMARY OF DEBTORS' OUTSTANDING INSURANCE POLICIES 

COVERAGE INSURER POLICY NUMBER COVERAGE 
PERIOD 

ANNUAL 
PREMIUM 

Property and Casualty 

General Liability The American Insurance 
Company (Allianz) MXX80991461 10/15/2018 – 

10/15/2019 $174,435.00 

Automobile The American Insurance 
Company (Allianz) 

MXX80991461 
(All States) 

 
MXA07184411 

(MA) 

10/15/2018 – 
10/15/2019 $55,994.85 

Lead Umbrella - $25M Fireman's Fund Insurance 
Company (Allianz) SSE 00032349003 10/15/2018 – 

10/15/2019 $65,025.00 

1st Excess –  
$25M xs $25M 

Endurance American 
Insurance Company (Sompo) XSC30000370701 10/15/2018 – 

10/15/2019 $25,250.00 

2nd Excess –  
$25M xs $50M 

Ohio Casualty Insurance 
Company (Liberty Mutual) 

ECO (19) 
58234526 

10/15/2018 – 
10/15/2019 $19,316.00 

Global Property Affiliated FM (FM Global) SS457 10/15/2018 – 
10/15/2019 $363,112.00 

Cargo Continental Casualty 
Company (C.N.A.) OC260214 10/15/2018 – 

10/15/2019 $25,643.00 

Storage Tank ACE American Insurance 
(Chubb) 

UST G2791715A 
004 

10/15/2018 – 
10/15/2019 $2,855.00 

Foreign Casualty ACE American Insurance PHFD38538512 
004 

10/15/2018 – 
10/15/2019 $10,106.00 

Canada – Local 
Admitted Policies1 Northbridge Insurance 6702355 10/15/2018 – 

10/15/2019 $13,738.12 

                                                 
1  These policies, paid for by the Debtors, are for the benefit of FTD Canada, Inc., who reimburses the 

Debtors. 
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   SUBTOTAL: $755,474.97 

Workers' Compensation 

Workers' 
Compensation and 
Employers' Liability 

National Surety Corporation 
(Allianz) SCW0054361801 10/15/2018 – 

10/15/2019 $428,188.00 

   SUBTOTAL: $428,188.00 

Management Liability 

Primary Directors & 
Officers  
Liability "ABC" 

Illinois National Insurance 
Company (AIG) 03-947-92-17 10/31/2018 – 

10/31/2019 $250,894.00 

1st Excess D&O –  
$10M xs $10M 
Excess "ABC" 

XL Specialty Insurance 
Company (XL) ELU158577-18 10/31/2018 – 

10/31/2019 $119,000.00 

2nd Excess D&O - 
$10M xs $20M 
Excess "ABC" 

ACE American Insurance 
Company (Chubb) 

DOX G46776142A 
001 

10/31/2018 – 
10/31/2019 $64,261.70 

3rd Excess D&O - 
$10M xs $30M 
Excess "ABC" 

Starr Indemnity & Liability 
Company (Starr) 1000621269181 10/31/2018 – 

10/31/2019 $42,000.00 

4th Excess D&O - 
$10M xs $40M 
Excess "ABC" 

Illinois National Insurance 
Company (AIG) 03-947-92-23 10/31/2018 – 

10/31/2019 $38,782.95 

5th Excess D&O - 
$10M xs $50M 
Excess "ABC" 

Continental Casualty 
Company (CNA) 652048845 10/31/2018 – 

10/31/2019 $34,000.00 

6th Excess D&O - 
$10M xs $60M 
Excess "ABC" 

AXIS Insurance Company 
(AXIS) 

MLN790184/01/ 
2018 

10/31/2018 – 
10/31/2019 $29,750.00 

7th Excess D&O –  
$5M xs $70M 
Excess "ABC" 

ANV Global Services (Lloyds 
ANV) ANV126127A 10/31/2018 – 

10/31/2019 $15,543.75 

Employment Practices 
Liability 

Illinois National Insurance 
Company (AIG) 03-947-92-37 10/31/2018 – 

10/31/2019 $235,773.00 

Fiduciary Liability Illinois National Insurance 
Company (AIG) 02-706-68-59 10/31/2018 – 

10/31/2019 $15,974.90 
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Commercial Crime Illinois National Insurance 
Company (AIG) 02-707-08-57 10/31/2018 – 

10/31/2019 $23,355.45 

Misc. Exec. Risk Illinois National Insurance 
Company (AIG) 82-867-523 11/1/2016 – 

10/15/2019 $11,264.33 

   SUBTOTAL: $880,600.08 

Technology and Cyberspace Liability 

Cyber Liability – 
Primary E&O Lloyd's Syndicate Brit 2987 B0713MEDTE180

1102 
11/30/2018 – 
11/30/2019 $184,360.00 

1st Excess Tech E&O - 
$10M xs $10M Hiscox B0713MEDTE180

2365 
11/30/2018 – 
11/30/2019 $109,987.50 

2nd Excess Tech E&O 
- $10M xs $20M Ironshore Specialty Insurance 3898000 11/30/2018 – 

11/30/2019 $97,417.50 

3rd Excess Tech E&O 
- $10M xs $30M Ascent ASG18D002006 11/30/2018 – 

11/30/2019 $76,467.50 

4th Excess Tech E&O 
- $10M xs $40M Tarian B0713MEDTE180

1146 
11/30/2018 – 
11/30/2019 $71,230.00 

1st Party Network 
Business Interruption Tokio Marine Kiln B0713MEDTE180

1100 
11/30/2018 – 
11/30/2019 $190,454.36 

   SUBTOTAL: $729,916.86 

   TOTAL: $2,794,179.91 
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Surety Bonds
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SUMMARY OF DEBTORS' OUTSTANDING SURETY BONDS 

BOND TYPE OBLIGEE BOND  
COMPANY  

BOND 
NUMBER 

BOND 
AMOUNT 

RENEWAL 
DATE 

ANNUAL 
PREMIUM 

Activity 
Code 1 – 
Importer / 
Broker 

Department of Homeland 
Security / U.S. Customs & 
Border Patrol 

RLI Insurance 
Co. / C.A. 
Shea & 
Company 

101207010 $200,000.00 12/22/2019 $4,000.00 

Activity 
Code 1a – 
Drawback 
Payments 
Refunds 

Department of Homeland 
Security / U.S. Customs & 
Border Patrol 

RLI Insurance 
Co. / C.A. 
Shea & 
Company 

CMS289112 $60,000.00 8/26/2019 $1,200.00 

Goods and 
Services Tax / 
Harmonized 
Tax 

Minister of National 
Revenue of Canada 

RLI Insurance 
Co. / Trisura 
Guarantee 
Insurance Co. 

CMS264503 $215,000.00 6/22/2019 $3,360.45 

Solicitor or 
Commercial 
Co-Venturer 

State of Alabama RLI Insurance 
Co. CMS259891 $10,000.00 10/1/2019 $200.00 

Commercial 
Co-Venturer 

Commonwealth of 
Massachusetts 

RLI Insurance 
Co. CMS259892 $25,000.00 12/31/2019 $500.00 

Activity Code 
1 – Importer / 
Broker 

Department of Homeland 
Security / U.S. Customs & 
Border Patrol 

RLI Insurance 
Co. / C.A. 
Shea & 
Company 

CMS289078 $60,000.00 12/31/2019 $1,200.00 

Activity Code 
1 – Importer / 
Broker 

Department of Homeland 
Security / U.S. Customs & 
Border Patrol 

RLI Insurance 
Co. / C.A. 
Shea & 
Company 

CMS332272 $90,000.00 12/10/2019 $1,800.00 

Activity Code 
1 – Importer / 
Broker 

Department of Homeland 
Security / U.S. Customs & 
Border Patrol 

RLI Insurance 
Co. / C.A. 
Shea & 
Company 

CMS332257 $70,000.00 11/10/2019 $1,400.00 
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SUMMARY OF DEBTORS' OUTSTANDING SURETY BONDS 

BOND TYPE OBLIGEE BOND  
COMPANY  

BOND 
NUMBER 

BOND 
AMOUNT 

RENEWAL 
DATE 

ANNUAL 
PREMIUM 

Activity Code 
1 – Importer / 
Broker 

Department of Homeland 
Security / U.S. Customs & 
Border Patrol 

RLI Insurance 
Co. / C.A. 
Shea & 
Company 

CMS289079 $50,000.00 12/31/20181 $1,000.00 

Utility Deposit 
Bond 

Pacific Gas and Electric 
Company  

RLI Insurance 
Co.  CMS293301 $39,635.00 9/6/2019 $793.00 

Goods and 
Services Tax / 
Harmonized 
Tax 

Minister of National 
Revenue of Canada 

RLI Insurance 
Co. / Trisura 
Guarantee 
Insurance Co. 

CMS0102561 $250,000.00 11/16/2019 $3,869.00 

   TOTAL: $1,069,635.00  $19,322.45 

 

                                                 
1  Though past its renewal date, this bond will not officially close out until all the items imported under the 

bond clear customs. 

Case 19-11240    Doc 17    Filed 06/03/19    Page 35 of 35


	MOTION of the debtors FOR INTERIM  AND FINAL ORDERS (I) AUTHORIZING them TO (A) PAY  PREPETITION INSURANCE OBLIGATIONS and surety Bond  obligations and (b) CONTINUE THEIR INSURANCE PROGRAMS  and surety bond Program and (II) GRANTING RELATED RELIEF
	1. On the date hereof (the "Petition Date"), each of the Debtors commenced a case under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code").  By a motion filed on the Petition Date, the Debtors have requested that their chapter 11...
	2. A comprehensive description of the Debtors' businesses and operations, capital structure, and the events leading to the commencement of these Chapter 11 Cases can be found in the Declaration of Scott D. Levin in Support of First-Day Pleadings (the ...
	3. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States District Court for the District of Delaware, dated as of February 29, 2012.  This is a core...
	4. Pursuant to sections 105(a) and 363 of the Bankruptcy Code and Rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), the Debtors hereby seek the entry of interim and final orders in substantially the forms attac...

	A. The Debtors' Insurance Policies
	5. In the ordinary course of their businesses, through several different insurance carriers (collectively, the "Insurance Carriers"), the Debtors maintain various insurance policies (collectively, as such policies may be supplemented, amended, extende...
	6. Property and Casualty Policies.  Through a variety of Insurance Carriers, the Debtors maintain (a) property and casualty insurance policies, which provide the Debtors with insurance coverage for liabilities relating to, among other things, goods lo...
	7. Workers' Compensation Policy.  Under the laws of the states in which they operate, the Debtors are required to maintain workers' compensation coverage (the "Workers' Compensation Program") for their employees for certain claims arising from, or rel...
	8. Management Liability Policies.  As set forth on Exhibit C, the Debtors maintain the following twelve insurance policies through a variety of Insurance Carriers that provide liability coverage for directors, officers, and other fiduciaries of the De...
	 Eight policies generally providing $75 million in coverage for traditional director and officer liability (such policies, the "D&O Policies"), with four D&O Policies providing $40 million in primary and excess Side A, Side B, and Side C coverage and...
	 An employment practices liability policy, insuring the Debtors against employment-related claims arising from or related to certain workplace behavior.
	 A fiduciary liability policy, insuring certain individuals involved with the management of certain of the Debtors' benefit plans from liability incurred in their capacity as fiduciaries of such plans.
	 Two general executive risk policies covering losses arising from certain crimes.
	9. On average, over the last two years, the Debtors pay approximately $809,000 per year in satisfaction of Insurance Obligations arising in connection with the Management Liability Policies.  The Management Liability Policies are set to expire in Octo...
	10. Technology and Cyberspace Liability Policies.  Through a number of insurance carriers, the Debtors maintain six primary and excess insurance policies that provide coverage with respect to losses arising from technology errors and omissions, privac...

	B. The Debtors' Payment of Insurance Obligations
	11. In October 2018, the Debtors renewed their Insurance Policies for the periods covering either October or November 2018 through October or November 2019, as applicable (the "2018/2019 Renewal").4F   In connection with the 2018/2019 Renewal, the Deb...
	12. Prior to the Petition Date, the Debtors paid the Broker six of the eight Monthly Installments, each in an amount of $54,220.75.  Thus, as of the Petition Date, the Debtors' Insurance Obligations are close to fully pre-paid through October 2019 wit...
	13.  As of the Petition Date, there were no material claims pending against the Debtors under any of their Insurance Policies.  Further, the Debtors do not anticipate that there will be material claims under their Insurance Policies that have been inc...
	14. The Debtors anticipate that they likely will have to renew or replace expiring Insurance Policies as early as October 2019.

	C. The Debtors' Surety Bonds
	15. In the ordinary course of business, the Debtors are required to provide surety bonds to certain third parties (e.g., governmental units or other public agencies) to secure the Debtors' payment or performance of certain obligations (collectively, t...
	16. As of the Petition Date, the Debtors have approximately $1.1 million in outstanding Surety Bonds.  The premiums for the Surety Bonds are generally determined on an annual basis and are paid by the Debtors when bonds are issued and annually thereaf...
	17. The issuance of a Surety Bond shifts the risk of the Debtors' non-performance or non-payment of their obligations covered by the Surety Bond from the Debtors to the applicable surety.  If the Debtors fail to pay covered obligations, the surety wil...
	18. To continue business operations during these Chapter 11 Cases, the Debtors must be able to provide financial assurances to governmental units and regulatory agencies which, in turn, requires the Debtors to maintain their Surety Bonds (including, a...
	19. The Debtors anticipate that they likely will have to renew or replace expiring Surety Bonds as early as August 2019.
	20. It is in the best interests of the Debtors' estates that any prepetition Insurance Obligations and Surety Bond Obligations be satisfied in full, and the Court has the authority under the Bankruptcy Code to permit the Debtors to satisfy such obliga...

	A. Sections 105(a) and 363(b) of the Bankruptcy Code  and the Doctrine of Necessity Provide a Basis for Payment of  the Prepetition Insurance Obligations and Surety Bond Obligations.
	21. Section 363(b) of the Bankruptcy Code allows a debtor, after notice and hearing, to "use, sell, or lease, other than in the ordinary course of business, property of the estate."  11 U.S.C. § 363(b)(1).  A debtor's decisions to use, sell, or lease ...
	22. Further, the Court may authorize payment of the prepetition Insurance Obligations pursuant to section 105(a) of the Bankruptcy Code and the doctrine of necessity.  Section 105(a) of the Bankruptcy Code empowers a bankruptcy court to issue "any ord...
	23. Under the "doctrine of necessity," courts allow the immediate payment of prepetition claims where such payment is essential to the debtor's continued operations.  See In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981) (recognizin...
	24. Recently, in dicta, the Supreme Court of the United States endorsed motions seeking to pay certain prepetition claims early in a chapter 11 case in order to "enable a successful reorganization and make even the disfavored creditors better off."  S...
	25. The bankruptcy court's exercise of its authority under the "doctrine of necessity" is appropriate to carry out certain statutory provisions of chapter 11 – specifically  sections 1107(a), 1108, and 363(b)(1) of the Bankruptcy Code – which collecti...
	26. As set forth below, the Debtors have ample justifications to pay prepetition Insurance Obligations and Surety Bond Obligations.  Thus, the relief requested in this Motion should be granted pursuant to section 363(b) of the Bankruptcy Code or, in t...
	27. First, if the Debtors do not honor their prepetition Insurance Obligations, the Debtors' coverage may lapse, causing the Debtors to be without insurance during their Chapter 11 Cases.  Moreover, if workers' compensation coverage is not maintained ...
	28. Moreover, the Debtors are required to maintain their insurance programs under section 1112(b)(4) of the Bankruptcy Code and under applicable United States Trustee Guidelines.  The guidelines for chapter 11 trustees, as promulgated by the Executive...
	29. Even where coverage is not expressly required by law, the Debtors nevertheless are compelled by sound business practice to maintain essential insurance and surety bond coverage.  Any interruption in such coverage would expose the Debtors to a vari...
	30. Thus, the Debtors respectfully request authority to pay their prepetition Insurance Obligations and Surety Bond Obligations.  Courts in this District have routinely granted similar relief in other chapter 11 cases.  See, e.g., In re Imerys Talc Am...

	B. Section 363(c)(1) of the Bankruptcy Code  Authorizes the Debtors to Continue Their Insurance  Policies and Surety Bonds During These Chapter 11 Cases.
	31. The Bankruptcy Code authorizes the Debtors to maintain their Insurance Policies and Surety Bonds and to renew them postpetition, as necessary.  Under section 363(c)(1) of the Bankruptcy Code, a debtor in possession may "enter into transactions, in...
	32. Moreover and, as further described above, the Debtors have compelling reasons to continue their Insurance Policies.  Among other things, without insurance coverage, the Debtors and their estates would be immediately exposed to potentially catastro...
	33. Likewise, the Debtors have compelling reasons to continue their Surety Bonds.  As noted above, the Debtors' Surety Bonds are required for the Debtors' operation of their businesses.  The Debtors' failure to provide, maintain, or timely replace Sur...
	34. For the foregoing reasons, the Debtors request that the Court authorize the Debtors, in the ordinary course of their businesses, to maintain, supplement, amend, extend, renew, and/or replace their Insurance Policies and Surety Bonds (including the...
	35. Courts in this District have granted similar relief in other chapter 11 cases.  See, e.g., In re Imerys Talc Am., Inc., No. 19-10289 (LSS) (Bankr. D. Del. Mar. 26, 2019) (authorizing debtors to continue their insurance policies and surety bond pro...
	36. In addition, by this Motion, the Debtors request that all applicable banks and other financial institutions be authorized, when requested by the Debtors, to receive, process, honor, and pay any and all checks presented for payment of, and to honor...
	37. Pursuant to Bankruptcy Rules 6003(b) and 6004(h), the Debtors seek (a) immediate entry of an order granting the relief sought herein and (b) a waiver of any stay of the effectiveness of such an order.  Bankruptcy Rule 6003(b) provides, in relevant...
	38. As set forth above and in the First Day Declaration, the payment of Insurance Obligations and maintenance of the Insurance Policies and the Surety Bonds is necessary to prevent immediate and irreparable damage to the Debtors' estates.  Accordingly...
	39. Nothing contained herein is intended to be or should be construed as:  (a) an admission as to the validity of any claim against the Debtors; (b) a waiver of the Debtors' rights to dispute any claim, including the amount or priority thereof, on any...
	40. Pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of Delaware (the "Local Rules"), the Debtors consent to the entry of a final judgment or order with respect t...
	41. Notice of this Motion shall be provided to:  (a) the Office of the United States Trustee for the District of Delaware; (b) the Debtors' 30 largest unsecured creditors on a consolidated basis, as identified in their chapter 11 petitions; and (c) Mo...
	42. No prior request for the relief sought herein has been made to this Court or any other court.

	INTERIM ORDER GRANTING MOTION of the debtors FOR  INTERIM AND FINAL ORDERS (I) AUTHORIZING them TO (A) PAY  PREPETITION INSURANCE OBLIGATIONS and surety Bond  obligations and (b) CONTINUE THEIR INSURANCE PROGRAMS  and surety bond Program and (II) GRAN...
	1. The Motion is GRANTED on an interim basis as set forth herein.
	2. The Debtors are authorized, but not directed, in their sole discretion, to (a) pay and honor their prepetition Insurance Obligations and Surety Bond Obligations, in an aggregate amount not to exceed $55,000 on an interim basis and (b) maintain, sup...
	3. Nothing in the Motion or this Interim Order, nor the Debtors' payment of Insurance Obligations and/or Surety Bond Obligations pursuant to this Order, shall be deemed or construed as:  (a) an admission as to the validity of any claim against the Deb...
	4. The Debtors' banks and other financial institutions (collectively, the "Banks") are authorized when requested by the Debtors in the Debtors' sole discretion, to receive, process, honor, and pay all checks presented for payment of, and to honor all ...
	5. The requirements of Bankruptcy Rule 6003(b) have been satisfied with respect to the payments authorized by this Interim Order.
	6. This Interim Order shall be immediately effective and enforceable upon its entry.  To the extent that it may be applicable, the 14-day stay imposed by Bankruptcy Rule 6004(h) is hereby waived.
	7. The Debtors are authorized and empowered to take all actions necessary to implement the relief granted in this Interim Order.
	8.  This Court shall retain exclusive jurisdiction over any and all matters arising from or related to the implementation or interpretation of this Interim Order.
	9. A final hearing to consider the relief requested in the Motion shall be held on __________________, 2019 at ______ (prevailing Eastern Time) and any objections or responses to the Motion shall be filed and served on or prior to __________________, ...

	FINAL ORDER GRANTING MOTION of the debtors FOR  INTERIM AND FINAL ORDERS (I) AUTHORIZING them TO (A) PAY  PREPETITION INSURANCE OBLIGATIONS and surety Bond  obligations and (b) CONTINUE THEIR INSURANCE PROGRAMS  and surety bond Program and (II) GRANTI...
	1. The Motion is GRANTED on a final basis as set forth herein.
	2. The Debtors are authorized, but not directed, in their sole discretion, to (a) pay and honor their prepetition Insurance Obligations and Surety Bond Obligations, in an aggregate amount not to exceed $110,000 and (b) maintain, supplement, amend, ext...
	3. Nothing in the Motion or this Final Order, nor the Debtors' payment of claims pursuant to this Final Order, shall be deemed or construed as:  (a) an admission as to the validity of any claim against the Debtors; (b) a waiver of the Debtors' rights ...
	4. The Debtors' banks and other financial institutions (collectively, the "Banks") are authorized when requested by the Debtors in the Debtors' sole discretion, to receive, process, honor, and pay all checks presented for payment of, and to honor all ...
	5. This Final Order shall be immediately effective and enforceable upon its entry.  To the extent that it may be applicable, the 14-day stay imposed by Bankruptcy Rule 6004(h) is hereby waived.
	6. The Debtors are authorized and empowered to take all actions necessary to implement the relief granted in this Final Order.
	7. This Court shall retain exclusive jurisdiction over any and all matters arising from or related to the implementation or interpretation of this Final Order.


