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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GUE Liquidation Companies, Inc., et al.,1  
 
  Debtors. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 
Chapter 11 
 
Case No. 19-11240 (LSS) 
 
(Jointly Administered) 
 
Hearing Date:  Nov. 20, 2019 at 2:00 p.m. (ET) 
Re: D.I. 801 & 884 
 

 

REPLY IN SUPPORT OF DEBTORS’ SECOND (SUBSTANTIVE)  
OMNIBUS OBJECTION TO CERTAIN MISCLASSIFIED CLAIMS 

GUE Liquidation Companies, Inc. and certain of its direct and indirect domestic 

subsidiaries, as debtors and debtors in possession (collectively, the “Debtors”), file this reply in 

further support of the Debtors’ Second (Substantive) Omnibus Objection to Certain Misclassified 

Claims [D.I. 801] (the “Objection”)
2
 and in response to (i) the Response Opposed to Debtors’ 

Second (Substantive) Omnibus Objection to Certain Misclassified Claims [D.I. 884] (the “XL 

Pro Response”) filed by XL Pro Consulting Group, LLC (“XL Pro”) and (ii) the informal 

response (the “JM Response” and, together with the XL Pro Response, the “Responses”) of JM 

Staffing Solution LLC (“JM” and, together with XL Pro, the “Staffing Agencies”). 

                                                 
1  The Debtors are the following 15 entities (the last four digits of their respective taxpayer identification 

numbers, if any, follow in parentheses):  GUE Liquidation Companies, Inc. (5852); Bloom That, Inc. 
(9936); GUE Liquidation Delivery, Inc. (6960); FlowerFarm, Inc. (2852); FSC Denver LLC (7104); 
FSC Phoenix LLC (7970); GUE Liquidation, Inc. (1271); GUE Liquidation.CA, Inc. (7556); 
GUE Liquidation.COM, Inc. (4509); GUE Liquidation Group, Inc. (9190); GUE Liquidation Mobile, Inc. 
(7423); GUE Liquidation Giftco, LLC (5832); Provide Cards, Inc. (3462); GUE Liquidation Commerce 
LLC (0019); and GUE Liquidation Creations, Inc. (8964).  The Debtors’ noticing address in these 
chapter 11 cases is 3113 Woodcreek Drive, Downers Grove, IL 60515. 

2  Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the 
Objection. 
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Preliminary Statement 

1. The Misclassified Claims filed by JM and XL Pro each assert unsecured 

priority status under section 507(a)(4) of the Bankruptcy Code.  However, the Misclassified 

Claims are not entitled to any such priority as a matter of law.  Section 507(a)(4) of the 

Bankruptcy Code is unambiguous, and its language is plain and clear:  (i) under section 

507(a)(4)(A), only certain claims for wages and other benefits held by individuals are entitled to 

unsecured priority; and, (ii) under section 507(a)(4)(B), only certain claims for sales 

commissions held by individuals or corporations with only one employee are entitled to 

unsecured priority.  Neither JM nor XL Pro fall under these categories.  The Staffing Agencies 

are not individuals; nor are they corporations with only one employee.  Rather, they are large 

corporate enterprises,3 and their claims are prepetition contractual payment claims arising under 

the terms of the applicable Staffing Agreements.
4
  As a result, the Misclassified Claims are not 

entitled to unsecured priority status under section 507(a)(4) of the Bankruptcy Code as a matter 

of law. 

2. In addition to the failure to satisfy the requirements of section 507(a)(4) of 

the Bankruptcy Code, it is clear that the Staffing Agreements do not give rise to any employer-

employee relationship between the Debtors and the Staffing Agencies, which relationship is the 

sine qua non of entitlement to priority under section 507(a)(4) of the Bankruptcy Code.   

The Debtors never owed – and 

never paid – the wages, salaries, or commissions owing directly to the temporary staff provided 

                                                 
3  See https://www.jmstaffing.com; https://xlproconsulting.com. 
4  The Staffing Agreements at issue here are:  (i) the XL Pro Contract between Provide Commerce, Inc. and 

XL Pro, attached hereto as Exhibit 1; and (ii) the JM Contract between Provide Commerce, Inc. and JM, 
attached hereto as Exhibit 2.  Contemporaneously herewith, the Debtors have filed a motion to seal the 
Staffing Agreements in accordance with the confidentiality requirements thereof.  See Staffing Agreements 
at § 7.  
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by the Staffing Agencies.   

 

, i.e., the Staffing Agreements give rise only to run-of-the-mill 

contract claims between the Staffing Agencies and the Debtors. 

3. Finally, an entitlement to priority for the Staffing Agencies’ claims cannot 

be founded on subrogation.  Even if such claims did exist and the Staffing Agencies were 

subrogated (which they are not), the Staffing Agencies would be prohibited from asserting any 

right to priority by section 507(d) of the Bankruptcy Code, which expressly prohibits subrogation 

to rights of priority under these circumstances.  Neither of the Staffing Agencies has supplied 

any evidence or sound legal argument to the contrary. 

4. Accordingly, the Court should sustain the Objection and reclassify the 

Misclassified Claims as general unsecured claims because failure to do so would result in an 

improper and outsized recovery to the Staffing Agencies at the expense of other creditors in 

contravention of the priority scheme set forth in the Bankruptcy Code. 

Reply 

A. Section 507(a)(4) of the Bankruptcy Code is Unambiguous and Does Not Entitle the 
Misclassified Claims to Priority Treatment 

5. When the statutory “language is plain, the sole function of the courts—at 

least where the disposition required by the text is not absurd—is to enforce it according to its 

terms.”  Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) 

(internal citations omitted).  Section 507(a)(4) of the Bankruptcy Code is clear on its face and 

unambiguous, and the Court should enforce the section according to its plain terms.  Section 

507(a)(4) of the Bankruptcy Code provides for the following priority of claims: 

Fourth, allowed unsecured claims, but only to the extent of $[13,650] for each 
individual or corporation, as the case may be, earned within 180 days before the 

Case 19-11240-LSS    Doc 912    Filed 11/15/19    Page 3 of 9



4 
RLF1 22427344v.5 

date of the filing of the petition or the date of the cessation of the debtor’s 
business, whichever occurs first, for— 

(A) wages, salaries, or commissions, including vacation, 
severance, and sick leave pay earned by an individual; or 
 
(B) sales commissions earned by an individual or by a corporation 
with only 1 employee, acting as an independent contractor in the 
sale of goods or services for the debtor in the ordinary course of 
the debtor’s business if, and only if, during the 12 months 
preceding that date, at least 75 percent of the amount that the 
individual or corporation earned by acting as an independent 
contractor in the sale of goods or services was earned from the 
debtor. 

11 U.S.C § 507(a)(4). 

6. In its response, XL Pro suggests that the phrase “as the case may be” 

provides the Court with authority to grant it an unsecured priority claim under section 507(a)(4) 

of the Bankruptcy Code.  See XL Pro Response at ¶4.  Subsections (A) and (B), however, set 

forth each such “case” in which an individual or a corporation may be entitled to an unsecured 

priority claim, and XL Pro’s and JM’s claims are not entitled to priority in either case.   

7. In subsection (A), only the prepetition wages and other benefits of an 

“individual,” not a “corporation,”5 may receive unsecured priority status.  XL Pro and JM are not 

individuals, and neither Staffing Agency represents or argues otherwise.  In subsection (B) only 

an “individual” or “a corporation with only 1 employee” may receive unsecured priority status 

on account of sales commissions, subject to certain other criteria.  Again, XL Pro and JM are not 

individuals nor corporations with only one employee, and neither Staffing Agency represents or 

argues otherwise.  Accordingly, as a matter of statutory construction, the Staffing Agencies are 

not entitled to priority claims under the plain language of section 507(a)(4)(A) or (B) of the 

Bankruptcy Code. 

                                                 
5  The Bankruptcy Code does not define the term “individual,” but section 101(9) of the Bankruptcy Code 

defines a corporation as, among other things, an “association having a power or privilege that a private 
corporation, but not an individual or a partnership, possesses.  11 U.S.C. § 101(9)(A)(i). 
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B. The Staffing Agencies Are Not in an Employer-Employee Relationship with the 
Debtors, and, thus, the Misclassified Claims Are Not Entitled to Priority Treatment 

8. The uncontested facts set forth in the Holtz Declaration submitted in 

support of the Objection demonstrate that the Staffing Agencies’ claims arise from a contractual 

relationship per the Staffing Agreements.  The Misclassified Claims seek contract-based 

payments, as opposed to individuals’ claims for wages, salaries, or sales commissions, and are 

not entitled to priority under section 507(a)(4) of the Bankruptcy Code.  See In re Grant Indus. 

Inc., 133 B.R. 514, 514-15 (Bankr. W.D. Mo. 1991); In re Tropicana Entertainment, LLC, 2015 

WL 6112064, *7 at n.12 (Bankr. D. Del. Oct. 14, 2015) (holding that “individual” under section 

507(a)(4) of the Bankruptcy Code should be narrowly construed to those engaged in an 

employer-employee relationship with the debtors, rather than contractual relationship to provide 

management services). 

9. As set forth in the Holtz Declaration, the Debtors were under no obligation 

to pay anything (wages, bonuses, commissions, or otherwise) directly to any of the XL Pro or JM 

temporary staff.  Rather, any payments made or owed to such temporary staff are obligations of 

the respective Staffing Agencies.   

 

 

  See Staffing Agreements at §§ 2(e), 8, 9.  

 

 

  See Staffing Agreements at § 11(i).  These provisions dispel 

the notion that a master-servant relationship existed between the Debtors and the Staffing 

Agencies and demonstrate that the Staffing Agencies “are not claimants who are truly engaged in 
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a master/servant relationship with the debtor,” but instead “are engaged in a contractual 

relationship with the debtor.”  In re Grant Indus. Inc., 133 B.R. at 515. 

10.  

 

  See Staffing 

Agreements at § 4 and Exhibit A (Statement of Work) § B.  An email attached to JM’s proof of 

claim further demonstrates the Staffing Agencies were well aware that bonuses for temporary 

staff were contemplated in the Staffing Agreements.6  Likewise, the flyer attached to the JM 

Response directs temporary staff to expect payment of any such bonuses from their respective 

Staffing Agency – not from the Debtors.7 

11. The Court need look no further than the terms of the Staffing Agreements 

and applicable case law to conclude that the Misclassified Claims are the types of contractual 

claims that are excluded from priority treatment under section 507(a)(4) of the Bankruptcy Code.  

See, e.g., In re Grant Indus. Inc., 133 B.R. at 515; In re Alroco, Inc., 92 B.R. 523, 525 (Bankr. 

M.D. Fla. 1988) (stating that the relationship between a temporary staffing agency and the debtor 

“was the relationship of two contracting parties” which gave rise to “a claim based on breach of 

contract which is obviously not entitled to any priority treatment under the Bankruptcy Code.”). 

12. However, the JM Response makes the conclusory statement that such case 

law “is distinguishable” without citing to any countervailing law.  See JM Response at ¶ 4.  

Equally unavailing, the XL Pro Response cites to two cases in support of the proposition that its 

Misclassified Claim is entitled to unsecured priority status.  These two cases, however, are either 
                                                 
6  See Claim No. 208, Email from S. Humbert, dated Apr. 17, 2019 at 8:29 AM (providing that “per contract, 

no mark-up applied to bonus other than payrolling, pass through cost.”), attached hereto as Exhibit 3. 
7  The flyer, attached hereto as Exhibit 4, addressed to temporary staff, notes:  “If you are eligible, your 

agency will pay you the bonus (less applicable taxes) on the next available payroll.”  See JM Response, 
Exhibit MD.   
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irrelevant or inapplicable to the matter at hand because neither include a ruling on the issue of 

whether a staffing agency’s claim may be afforded unsecured priority status under section 

507(a)(4) of the Bankruptcy Code.  See XL Pro Response at ¶¶ 6-7. 

13. First, the Third Circuit decision in Friedman’s Liquidating Tr. v. Roth 

Staffing Cos. LP (In re Friedman’s Inc.), 738 F.3d 547 (3d Cir. 2013) considered whether a 

postpetition payment made to a staffing agency on account of its prepetition claim reduced that 

staffing agency’s new value defense in the context of a preferential transfer action.  See In re 

Friedman’s Inc., 738 F.3d at 549-551.  The priority of the staffing agency’s claim, however, was 

not at issue in Friedman’s. 

14. In re News Publ’g Co., 488 B.R. 241 (Bankr. N.D. Ga. 2013) is similarly 

distinguishable because, in that case, the bankruptcy court considered payment of a prepetition 

claim to a staffing agency under the doctrine of necessity pursuant to that debtor’s critical vendor 

motion.  In re News Publ’g Co., 488 B.R. at 243.  The court engaged in a hypothetical and 

posited that “[h]ad [the temporary staff] been actual employees of the Debtor, their claims would 

have been entitled to priority status under 11 U.S.C. § 507(a)(4)(A).”  Id. at 245 (emphasis 

added).  Neither Friedman’s nor News Publ’g squarely address the issue of priority of a 

temporary staffing agency’s prepetition claim under section 507(a)(4) of the Bankruptcy Code. 

15. Finally, to the extent that the Staffing Agencies insinuate that they are 

subrogated to the rights of temporary staff’s wages and that such temporary staff could be 

characterized as employees of the Debtors, section 507(d) of the Bankruptcy Code plainly 

prohibits the Staffing Agencies’ subrogation to unsecured priority status.  See 11 U.S.C. § 507(d) 

(“An entity that is subrogated to the rights of a holder of a claim of a kind specified in 

subsection . . . (a)(4) . . . of this section is not subrogated to the right of the holder of such claim 
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to priority under such subsection.”); see also In re DeWitt Rehabilitation and Nursing Center, 

Inc., 476 B.R. 827, 829-30 (Bankr. S.D.N.Y. 2012). 

Conclusion 

16. Accordingly, for the reasons set forth herein and in the Objection, the 

Debtors submit that the Court should sustain the Objection, and the Misclassified Claims should 

be reclassified as general unsecured claims. 
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Dated: November 15, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
 
/s/ Brett M. Haywood     
Daniel J. DeFranceschi (No. 2732) 
Paul N. Heath (No. 3704) 
Robert C. Maddox (No. 5356) 
Brett M. Haywood (No. 6166) 
Megan E. Kenney (No. 6426) 
RICHARDS, LAYTON & FINGER, P.A. 
One Rodney Square 
920 N. King Street 
Wilmington, Delaware 19801 
Telephone: (302) 651-7700 
Facsimile:  (302) 651-7701 
Email: defranceschi@rlf.com 
 heath@rlf.com 
 maddox@rlf.com 
 haywood@rlf.com 
 kenney@rlf.com 
 
 -and- 
 
Heather Lennox (admitted pro hac vice) 
Thomas A. Wilson (admitted pro hac vice) 
JONES DAY 
901 Lakeside Avenue 
Cleveland, Ohio 44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212  
Email: hlennox@jonesday.com  
 tawilson@jonesday.com 
 
Brad B. Erens (admitted pro hac vice) 
Caitlin K. Cahow (admitted pro hac vice) 
JONES DAY 
77 West Wacker 
Chicago, Illinois  60601 
Telephone:  (312) 782-3939 
Facsimile:  (312) 782-8585 
Email: bberens@jonesday.com 
 ccahow@jonesday.com 
 
ATTORNEYS FOR DEBTORS  
AND DEBTORS IN POSSESSION 
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Exhibit 1 
 

XL Pro Contract 
 

(FILED UNDER SEAL) 
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Exhibit 2 
 

JM Contract 

(FILED UNDER SEAL) 

  

Case 19-11240-LSS    Doc 912-2    Filed 11/15/19    Page 1 of 1



 

2 
 
RLF1 22427344v.5 

Exhibit 3 

Email Attached to JM Proof of Claim 
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Exhibit 4 

Flyer Attached to JM Response 
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