
 

 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re GUE Liquidation Companies, Inc.   §  
      §          Chapter 11 
Post-Effective Date Debtor    § 
      §  Case No. 19-11240 (LSS) 
      §  
-------------------------------------------------------------------------------------------------------------------- 
      §  
HOWLEY LAW PLLC,   §   
LIQUIDATING TRUSTEE   § 
FOR THE GUE DEBTOR   § 
LIQUIDATION TRUST,   § 
Plaintiff,     §  
      §  
      § 
      § 
v.      §  Adversary Proceeding 

§  No. 20-50773 (LSS) 
OMNI AGENT SOLUTIONS, INC., § 
EAST WEST BANCORP, INC.,  § 
ERIC SCHWARZ AND BRIAN   § Hearing Date: Jan. 21, 2021 at 2:00 p.m. (ET) 
OSBORNE,     § Objection Deadline: Jan. 14, 2021 at 4:00 p.m. (ET) 
Defendants.     §  

 
 

MOTION OF THE LIQUIDATING TRUSTEE FOR ENTRY   
OF AN ORDER APPROVING SETTLEMENT AND 

RESOLVING ADVERSARY PROCEEDING 
 

Howley Law PLLC (the “Debtor Liquidation Trustee”), as Liquidating Trustee for the 

GUE Debtor Liquidation Trust (the “Debtor Liquidation Trust”), by and through its undersigned 

counsel, hereby files this motion (the “Motion”), pursuant to section 105(a) of title 11 of the 

United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), and Rule 9019 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) for the entry of an order (the 

“Settlement Order”), substantially in the form attached to the Proposed Order as Exhibit 1, 

approving a settlement agreement (the “Settlement Agreement”) between the Debtor Liquidation 

Trust and Omni Agent Solutions, Inc. d/b/a Omni Management Group (“Omni”), Eric Schwarz 
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(“Schwarz”), Brian Osborne (“Osborne”) and East West Bank (“East West”) (collectively the 

“Defendants”, and together with the Debtor Liquidation Trust, the “Parties”).  In support of this 

Motion, the Debtor Liquidation Trust respectfully states as follows1:   

Preliminary Statement 

As described in detail in the Second Amended Complaint filed in the captioned 

Adversary Proceeding, during mid-March of 2020, the Debtor Liquidation Trust was the 

unknowing and innocent victim of a Cyber Fraud (the “Cyber Fraud”) resulting in the theft of 

substantially all cash then in its bank accounts.  These unforeseen and unfortunate acts left the 

Debtor Liquidation Trust with insufficient cash – at that time – to pay expenses necessary to 

perform its functions and pay in full all outstanding Allowed Administrative, Priority, Priority 

Tax, and Other Secured Claims (collectively, “100% Claims”).   

Faced with the unprecedented Cyber Fraud, the Debtor Liquidation Trust and its 

professionals conferred and determined that it was necessary to seek relief from the Court 

temporarily abating the Current Claims Activity in order to preserve the trust’s remaining assets 

for the benefit of its beneficiaries.  To that end, the Debtor Liquidation Trust filed the First 

Abatement Motion and received Court authority to implement a four-month abatement of all 

claims reconciliation activity to minimize its expenses and focus on monetizing its remaining 

assets2.  Despite the Abatement Period, the Debtor Liquidation Trustee and its advisors have 

been proactively addressing and evaluating ways to keep progress moving forward so once the 

Abatement Period can be terminated, the Debtor Liquidation Trust can move quickly and 

efficiently to administer the remaining obligations of the Trust.   

                                                 
1  Capitalized terms used but not otherwise defined in this Motion shall have the respective meanings 
ascribed to them in the Plan or elsewhere in this Motion, as applicable. 
2  The Abatement Period has now been extended until March 30, 2021. [D.I. 1304] 

Case 19-11240-LSS    Doc 1314    Filed 12/31/20    Page 2 of 21



 

-3- 

In furtherance of the monetization efforts, the Debtor Liquidation Trust, the Debtor 

Liquidation Trustee and its professionals initiated multiple different actions, including filing this 

Adversary Proceeding against the Defendants.  As result of these concentrated and resilient 

efforts over the last 8 months, the Debtor Liquidation Trust has now collected approximately $9 

million to rebuild and replenish its bank accounts.  Specifically, the Debtor Liquidation Trust, 

among other items, (i) received a Tax Refund related to the 2018 tax year in the amount of 

approximately $6.78 million, (ii) successfully settled the coverage litigation related to the Sentry 

Action (a twelve-year dispute), resulting in a $1.5 million payment thereto, and (ii) has received 

certain other Tax Refunds in the approximate aggregate amount of $719,000.  The Debtor 

Liquidation Trustee also aggressively pursued this Adversary Proceeding, and participated in a 

multi-session mediation with the Defendants, which culminated in the settlement at issue in this 

Motion.  This settlement, if approved, together with the other amounts recovered, will be 

sufficient to terminate the Abatement Period, commence the claims reconciliation process, and 

allow the Debtor Liquidation Trust to pay in full all 100% Claims as soon as possible. 

As a result of these efforts, and if approved by the Court, the Debtor Liquidation Trust 

will be able to meet all of its responsibilities and obligations as set forth in the confirmed Plan.  

All administrative, priority and professional fee claims will be paid in full if they have an 

allowed claim under the Plan. 

Accordingly, the Debtor Liquidation Trust files this Motion to request entry of an order 

approving the settlement of this Adversary Proceeding. 

Jurisdiction and Venue 
 

1. This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§ 157 

and 1334, the Amended Standing Order of Reference from the United States District Court for 
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the District of Delaware, dated as of February 29, 2012, and paragraph 31 of the Confirmation 

Order.  This Motion is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper in this 

district pursuant to 28 U.S.C. §§ 1408 and 1409. 

2. The statutory bases for the relief requested herein are section 105(a) of the 

Bankruptcy Code and Bankruptcy Rule 9019. 

Background 
 

3. On June 3, 2019 (the “Petition Date”), GUE Liquidation Companies, Inc. and 

certain of its direct and indirect domestic subsidiaries, as debtors and debtors in possession 

(collectively and prior to December 30, 2019, the “Debtors”) each commenced a case under 

chapter 11 of the Bankruptcy Code. 

4. A comprehensive description of the Debtors’ (a) businesses, operations, and 

capital structure (as of the Petition Date) and (b) the events leading to the commencement of 

these Chapter 11 Cases can be found in the Declaration of Scott D. Levin in Support of First-Day 

Pleadings [D.I. 3] filed on the Petition Date. 

5. On June 12, 2019, the Office of the United States Trustee for the District of 

Delaware (the “U.S. Trustee”) appointed an official committee of unsecured creditors 

(the “Committee”) in the Chapter 11 Cases [D.I. 118], which was dissolved on the Effective Date 

(as defined below). 

6. On August 1, 2019, the Court entered an order [D.I. 490] approving the sale of the 

Debtors’ Personal Creations business (the “Personal Creations Sale”) to PlanetArt, LLC.  The 

Personal Creations Sale closed on August 1, 2019.  See Notice of Occurrence of Sale of Personal 

Creations [D.I. 520].  On August 9, 2019, the Court entered orders [D.I. 552; 553] approving the 

sale of the Debtors’ (a) Shari’s Berries/Gourmet Foods businesses to SBGF Acquisition, LLC 
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(the “Gourmet Foods Sale”) and (b) legacy FTD business and restructured ProFlowers business 

to Gateway Mercury Holdings, LLC (the “FTD/ProFlowers Sale”).  The Gourmet Foods Sale 

closed on August 14, 2019, and the FTD/ProFlowers Sale closed on August 23, 2019.  See 

Notice of Occurrence of Closing of Sale of Gourmet Foods [D.I. 578]; Notice of Occurrence of 

Closing of Sale of the FTD Assets and Restructured ProFlowers Business [D.I. 603].  As of the 

closing of the FTD/ProFlowers Sale, the Debtors were no longer operating entities. 

7. On December 19, 2019, the Court entered an order [D.I. 1037] (the “Confirmation 

Order”) confirming the Plan.  As set forth in the Notice of (A) Entry of Findings of Fact, 

Conclusions of Law, and Order Confirming Chapter 11 Plan of Liquidation and (B) Effective 

Date [D.I. 1073] (the “Notice of Effective Date”), the effective date of the Plan (the “Effective 

Date”) occurred on December 30, 2019. 

A.  The Debtor Liquidation Trust and the Debtor Liquidation Trustee Functions 

8. On the Effective Date, the Debtor Liquidation Trust and the Committee 

Liquidation Trust3 were established pursuant to the Plan to, among other things, liquidate the 

Debtors’ remaining assets and make distributions in accordance with the terms of the Plan.  

See Plan §§ III.B.1, III.C.1. 

9. Pursuant to Section III.B.2. of the Plan, on the Effective Date, the Debtors 

transferred certain of their assets, which generally consisted of cash held in various accounts and 

escrows, certain causes of action, and the right to Tax Refunds, to the Debtor Liquidation Trust 

to be administered thereby for the benefit of the Debtor Liquidation Trust Beneficiaries.  

                                                 
3  The Committee Liquidation Trust (or the Committee Liquidation Trustee on its behalf) generally is 
responsible for (a) making distributions to holders of general unsecured claims against the Debtors from 
(i) the $4.2 million Committee Settlement Amount and (ii) any proceeds of Committee Liquidation Trust 
Retained Causes of Action; (b) pursuing the Committee Liquidation Trust Retained Causes of Action; and 
(c) reviewing, reconciling, settling, or objecting to general unsecured claims.  See Plan §§ II.E.4.b, 
III.C.1. 
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See Plan § III.B.2.  More specifically, Debtor Liquidation Trust Assets consist of all assets of the 

Debtors’ Estates which are not Committee Liquidation Trust Assets, including, without 

limitation:  (a) the Wind Down Reserve Amount; (b) the Gourmet Foods Reserve Amount; (c) 

any rights to the Personal Creations Escrow Amount; (d) any rights to the Interflora Escrow 

Amount; (e) any rights to the FTD/ProFlowers Escrow Amount; (f) any rights to the Payment 

Processor Escrow Amount; (g) the Employee Termination Fund Amount; (h) the Tax Fund 

Amount; (i) the TSA Funds; (j) the Tax Refunds; (k) the Texas Ad Valorem Settlement Reserve 

Amount; (l) the Professional Fee Escrow Amount; and (m) the Debtor Liquidation Trust 

Retained Causes of Action.  See Plan § I.A.51. 

10. Section III.B. of the Plan sets forth the Debtor Liquidation Trustee Functions.  

The Debtor Liquidation Trust (or the Debtor Liquidation Trustee on its behalf) generally is 

responsible for (a) liquidating all assets of the Debtors’ estates other than Committee Liquidation 

Trust Assets including, without limitation, various cash escrows and certain causes of action 

further described in the Plan, (b) assuming outstanding responsibilities of the Debtors under the 

Plan, (c) making distributions to holders of secured, administrative, and priority claims against 

the Debtors, and (d) reviewing, reconciling, settling, or objecting to claims other than general 

unsecured claims.  See Plan §§ I.A.51, III.B.1, III.B.3, III.B.4. 

11. Among other things, the Debtor Liquidation Trustee Functions more specifically 

include:  (a) paying all 100% Claims, (b) preparing and filing appropriate Tax returns and other 

reports on behalf of the Debtors, and (c) filing, prosecuting, settling and/or disposing of any and 

all objections to asserted 100% Claims.  See Plan § III.B.4. 

12. The Debtor Liquidation Trust Agreement permits the Debtor Liquidation Trustee 

to “select and employ, and determine the compensation for ... any professionals ... with the 
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reasonable fees and expenses of such professionals to be paid from the Debtor Liquidation Trust 

Assets.”  Debtor Liquidation Trust Agreement § 4.8; see also id. at § 4.12 (“The Debtor 

Liquidation Trustee may, but shall not be required to, consult with and employ and pay in the 

ordinary course of business any professional (including professionals previously employed by 

the Debtors) to represent it and the Debtor Liquidation Trust, provided that funding for such 

professionals and/or expenses shall be paid from the Debtor Liquidation Trust Assets.”).   

13. Furthermore, “the Debtor Liquidation Trust may pay, or the Debtor Liquidation 

Trustee, in its discretion, may sufficiently reserve Debtor Liquidation Trust Assets for payment 

of, all of the Debtor Liquidation Trust Expenses before making” Distributions under the Plan.4  

Id. at § 5.18.  Finally, the Debtor Liquidation Trust Agreement also provides that “before making 

any Distribution or permitting any Distribution to be made, the Debtor Liquidation Trustee may 

establish, supplement and maintain reserves in an amount sufficient to meet any and all expenses 

and liabilities of the Debtor Liquidation Trust, including attorneys’ fees and expenses, and fees 

payable to the United States Trustee pursuant to 28 U.S.C. § 1930.”  Id. at § 5.3. 

B. Administrative Expense Claims Objection Deadline and the Non-
Administrative Claims Objection Deadline  

 
14. Pursuant to the Confirmation Order and Plan, “requests for payment of 

Administrative Expense Claims that arose during the period after the Closing Date and ending on 

the Effective Date must be Filed and served on the Notice Parties . . . no later than 30 days after 

the Effective Date.”  See Confirmation Order ¶ 20; see also Plan § II.C.1.e.  The Notice of 

                                                 
4   Pursuant to the Plan, “Debtor Liquidation Trust Expenses” means any and all reasonable fees, costs 
and expenses incurred by the Debtor Liquidation Trust or the Debtor Liquidation Trustee (or any Third 
Party Disbursing Agent or any professional or other Person retained by the Debtor Liquidation Trustee) 
on or after the Effective Date in connection with any of their duties under the Plan and the Debtor 
Liquidation Trust Agreement (and prior to the Effective Date in connection with the preparation of the 
Debtor Liquidation Trust Agreement and Debtor Liquidation Trust), including any administrative fees, 
attorneys’ fees and expenses, insurance fees, taxes and escrow expenses.  See Plan § I.A.53. 
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Effective Date set January 29, 2020 at 5:00 p.m. (E.T.) as the deadline to file and serve such 

Administrative Expense Claims.  The deadline to object to requests for payment of 

Administrative Expense Claims is “(a) 90 days after the Effective Date or (b) such other period 

of limitations as may be specifically fixed by a Final Order for objecting to such Administrative 

Expense Claims” (the “Administrative Expense Claims Objection Deadline”).  See Confirmation 

Order ¶ 20; see also Plan § II.C.1.e.   

15. Additionally, pursuant to the Plan, the deadline to object to all Claims, including 

Priority Tax Claims, Priority Claims, and Secured Claims, is “the later of: (a) 180 days after the 

Effective Date and (b) such other period of limitation for objecting to Claims as may be 

specifically fixed by this Plan, the Confirmation Order, the Bankruptcy Rules or a Final Order of 

the Bankruptcy Court” (the “Non-Administrative Claims Objection Deadline”).  See Plan § 

I.A.23. 

16. On June 24, 2020, the Debtor Liquidation Trust filed a Motion of the Debtor 

Liquidation Trust for the Entry of an Order Extending the Deadline for the Debtor Liquidation 

Trust to Object to Administrative Expense Claims [D.I. 1251] (the “Extension Motion”) seeking 

to extend the Administrative Expense Claims Objection Deadline and the Non-Administrative 

Claims Objection Deadline to Wednesday, July 29, 2020.  On July 12, 2020, the Court entered 

an order granting the Extension Motion [D.I. 1256].  As set forth below, the Court further 

extended such deadlines in the First Abatement Order (as defined below). 

C. The Debtor Liquidation Trust’s Current Claims Activity 

17. Since the Effective Date, and until learning of the extent of the Cyber Fraud, the 

Debtor Liquidation Trust and its professionals and advisors had been diligently working to 

expeditiously review, analyze, and resolve (by objection or otherwise) the universe of 100% 
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Claims and various contingencies and outstanding issues, including, without limitation, those 

matters described below (collectively, the “Current Claims Activity”). 

i. Claims Objections 

18. As of the date of this Motion, approximately 322 requests for Administrative 

Expense Claims (including 503(b)(9) Claims), 150 Priority and Priority Tax Claims, and 53 

Secured Claims have been submitted.  Eight omnibus objections in total have been filed in the 

Chapter 11 Cases pertaining to 100% Claims.5  See D.I. 800; 801; 1137; 1138; 1140; 1142.  The 

Third Omnibus Objection (Substantive) of the Debtor Liquidation Trust to Certain Disputed 

Claims [D.I. 1137]6 remains under advisement after the Court heard oral argument on this 

objection on March 12, 2020.  In addition, one claim subject to the Fifth Omnibus Objection 

(Non-Substantive) of Debtor Liquidation Trust and Committee Liquidation Trust to Certain (I) 

Duplicative Claims, (II) Claims on Account of Equity Interests, (III) Amended and Superseded 

Claims, and (IV) Late Filed Claims [D.I. 1142] remains outstanding as such objection and the 

response thereto [D.I. 1155; 1163] have been adjourned from time to time by agreement. 

ii. Administrative Expense Claim Requests  

19. Furthermore, two motions for allowance and payment of Administrative Expense 

Claims have been filed – Oracle America, Inc.’s Request for Allowance and Payment of 

Administrative Expenses [D.I. 1111] (the “Oracle Administrative Expense Claim Request”) and 

the Motion for Allowance of Administrative Claim of Centerpoint Marketing, Inc. or in the 

                                                 
5  In consultation with the Debtor Liquidation Trust, the Committee Liquidation Trust also filed omnibus 
objections [D.I. 1225, 1226, 1265, 1288, 1289] to certain claims.  Orders have been entered with respect 
to the eighth and ninth omnibus objections [D.I. 1242, 1272].  The tenth and eleventh omnibus objections 
[D.I. 1288, 1289] may affect certain filed proofs of claim that assert both a general unsecured claim (on 
the one hand) and a secured claim, administrative expense claim, and/or unsecured priority or priority tax 
claim (on the other hand). 
6  A publicly available, redacted version of such objection was filed on February 11, 2020 [D.I. 1138]. 
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Alternative for Leave to Amend Claim 53 Filed Against Debtor Provide Creations, Inc. [D.I. 

1112] (the “Centerpoint Administrative Expense Claim Request”).  The Oracle Administrative 

Expense Claim Request remains outstanding as the parties have agreed to adjourn such request 

from time to time.  The Centerpoint Administrative Expense Claim Request was resolved on a 

non-substantive basis pursuant to an order of this Court [D.I. 1186], and the parties’ substantive 

rights are reserved with respect thereto. 

iii. Professional Fee Claims 

20. Additionally, from January 29-30, 2020, certain Professionals of the Estates filed 

applications for final allowance and payment of Professional Fee Claims.  See D.I. 1113; 1114; 

1115; 1116; 1118; 1120; 1242.  Many of the Professional Fee Claims, which are Administrative 

Expense Claims under the Plan, remain unpaid.  See Plan Definition ¶ 135.  See Confirmation 

Order ¶ 21; Plan § II.C.1.c.i. 

iv. Claims Trading Activity 

21. Further, although the Debtor Liquidation Trust has no obligation to recognize the 

transfer or sale of any Claim that occurs after the Confirmation Date because, as of such date, the 

transfer registers for Claims closed, see Plan § V.G., the Debtor Liquidation Trust is aware that 

several notices of transfers of claims, including Administrative Expense Claims, have been filed 

with the Court. 

v. Certain Non-Bankruptcy Litigation 

22. On October 4, 2019, the Class Representatives in the In re EasySaver Rewards 

Litigation, Case No. 09-CV02094-BAS-WVG (S.D. Cal.) (the “Class Action”), filed the 

EasySaver Class Representatives’ Motion for Leave to File Class Proof of Claim [D.I. 758], 

which has been adjourned from time to time.  Since entry of the First Abatement Order, the Class 

Action has been settled. 
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23. Additionally, prior to the Petition Date, Debtor Provide Commerce commenced 

that certain related lawsuit captioned as Provide Commerce v. Sentry Insurance et al., Case No. 

12-cv-00516 (the “Sentry Action”), pending in the United States District Court for the Southern 

District of California.  Since the First Abatement Order was entered, the parties mediated issues 

related to the Sentry Action, which resulted in a successful settlement of such action.  The 

settlement of the Sentry Action has resulted in $1.5 million in cash being funded into the Debtor 

Liquidation Trust.   

24. The Debtor Liquidation Trust believes these settlements are a remarkable success 

given the substantial cash payment to be received and the fact that the Sentry Action has been 

litigated for over twelve years. 

vi. Remaining Claims Activity 

25. Although much of the Current Claims Activity and many of the 100% Claims 

have been resolved in full or in part by the entry of orders of this Court [D.I. 919; 1032; 1082; 

1175; 1177; 1186; 1192], notices of satisfaction [D.I. 1014], or by other means pursuant to the 

Plan, over [400] Administrative Expense Claims (including 503(b)(9) Claims), Priority and 

Priority Tax Claims, and Secured Claims are subject to further internal review and analysis 

before determining whether the Debtor Liquidation Trust should object to such claims. 

Background Necessitating this Motion 

26. As of the Effective Date, Omni, on behalf of the Debtor Liquidation Trust 

maintained six bank accounts (the “Bank Accounts”) holding cash that constituted Debtor 

Liquidation Trust Assets for the benefit of the Debtor Liquidation Trust and the Debtor 

Liquidation Trust Beneficiaries.  Unfortunately, during March 2020, the Debtor Liquidation 

Trust was the unknowing victim of the Cyber Fraud that resulted in unauthorized wire transfers 

of substantially all of the cash in the bank accounts held on behalf of the Debtor Liquidation 
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Trust.  Immediately upon learning of the Cyber Fraud, the Debtor Liquidation Trustee and the 

Defendants contacted the relevant governmental and law enforcement agencies and authorities to 

report all material details of the Cyber Fraud. 

27. As a result of the Cyber Fraud, $16,740,000.00 was improperly wired from the 

Bank Accounts.  The Debtor Liquidation Trust promptly worked with the proper authorities to 

investigate the Cyber Fraud.  These contacts resulted in freezing certain bank accounts in Hong 

Kong, but only after virtually all of the funds had been transferred to multiple other accounts 

around the world.  The Debtor Liquidation Trust has filed three forfeiture actions against these 

accounts, and expects to recover the approximately $280,000 remaining in the accounts in China. 

28. As a result of the losses sustained by the Debtor Liquidation Trust, Plaintiff 

initiated this Adversary Proceeding.    

29. On July 27, 2020, Plaintiff filed a complaint [D.I. 1] (the “Original Complaint”) 

against the Defendants. 

30. On August 7, 2020, Plaintiff filed an amended complaint [D.I. 5] (the “Amended 

Complaint”) to correct two typographical errors in the Original Complaint. 

31. On August 7, 2020, counsel for Plaintiff provided copies of the Original 

Complaint, the Amended Complaint, a summons, and a notice of alternative dispute resolution to 

counsel for the Defendants with a request for counsel to accept service of the suit.   

32. On August 14, 2020, counsel for East West represented that based on the 

allegations in the Amended Complaint, East West Bank (a California corporation), not East West 

Bancorp, Inc. (a Delaware corporation), was the proper party.  Counsel for East West indicated 

that they would accept service if Plaintiff amended the Amended Complaint to reflect East West 

Bank as the Defendant. 

Case 19-11240-LSS    Doc 1314    Filed 12/31/20    Page 12 of 21



 

-13- 

33. On September 8, 2020, Plaintiff filed a certification of counsel, affirming the 

Defendants’ consent to Plaintiff filing a second amended complaint and acceptance of service. 

The certification sought the Court’s permission to file a second amended complaint [D.I. 6]. Also 

on September 8, 2020. Plaintiff served a revised summons and notice of pretrial conference (the 

“Summons”), a notice of alternative dispute resolution, and the First Amended Complaint on the 

Defendants. See D.I. 10.   

34. On September 11, 2020, the Court entered an order [D.I. 7] granting Plaintiff 

permission to file a second amended complaint. 

35. On September 14, 2020, Plaintiff filed a second amended complaint [D.I. 8] (the 

“Second Amended Complaint”) and served the same on the Defendants. See D.I. 10. The Second 

Amended Complaint describes in detail the circumstances, extent, and aftermath of the Cyber 

Fraud. 

36. On September 15, 2020, Plaintiff filed a summons and notice of alternative 

dispute resolution that were served on the Defendants.  See D.I. 9.   

37. On October 6, 2020, the Parties filed the Certification of Counsel Regarding 

Stipulation of the Parties Regarding Mediation of the Adversary Proceeding, Extension of the 

Defendants’ Response Deadline to the Second Amended Complaint, and Rescheduling of the 

Pretrial Conference [D.I. 11], seeking a Court order approving a stipulation between the parties 

that, among other things, assigned the Adversary Proceeding to mediation. 

38. On October 12, 2020, the Court entered an order [D.I. 12] (the “Mediation 

Order”), which, among other things, assigned the Adversary Proceeding to mediation, scheduled 

such mediation for October 28, 2020, and appointed Hon. James M. Peck (Ret.) as mediator (the 

“Mediator”).  The Mediation Order also extended the Defendants’ response deadline to file a 
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motion or answer in response to the Second Amended Complaint and rescheduled the pretrial 

conference in this Adversary Proceeding, with such events to be definitively scheduled following 

the conclusion of the mediation, if necessary. 

39. On October 28, 2020, the Parties filed the Certification of Counsel Regarding 

Stipulation of the Parties Regarding Rescheduling of Mediation [D.I. 14], seeking a Court order 

approving an extension of time for the mediation. 

40. On October 29, 2020, the Court entered an order [D.I. 15] extending the time to 

complete the mediation.   

41. Starting on October 13, 2020, the Debtor Liquidation Trustee and its attorneys 

engaged in numerous written and telephonic communications with the Defendants and the 

Mediator. The parties exchanged documents and other information concerning the events in 

question, as well as the financial wherewithal of the Defendants, applicable insurance policies 

and legal positions.  The Debtor Liquidation Trust’s attorneys did extensive research into 

alternative legal theories and other possible avenues of recovery.  The Mediator also had further 

discussions directly with the Defendants and/or their insurers’ counsel, and worked effectively 

and tirelessly to steer the Parties towards a mutually acceptable resolution. 

42. In addition to the multiple discussions with the Mediator and the Defendants, the 

Debtor Liquidation Trust’s attorneys had numerous discussions with the attorney for the 

consortium of banks that are the residual beneficiaries of the Debtor Liquidation Trust.  These 

discussions included a thorough vetting of the merits of the claims with representatives of the 

banks, including discussions regarding potential litigation expenses and collection risks.  As a 

result, the bank consortium supported an early resolution to the case. 
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43. On November 12, 2020 and December 11, 2020, the Mediator conducted full day 

Zoom mediation sessions.  At the conclusion of the second session, Judge Peck proposed that the 

case be settled for an aggregate amount of $8.75 million.   

44. After again consulting with the bank consortium, which are the residual 

beneficiaries of the trust, as well as other professionals involved in the matter, the Debtor 

Liquidation Trust agreed to the proposed settlement, subject to this Court’s approval.   

45. The Parties now desire to resolve their disputes relating to the Second Amended 

Complaint without the time, expense, and uncertainty attendant with further litigation, on the 

terms set forth in the Settlement Agreement and General Release (the “Settlement Agreement”), 

a copy of which is attached to the accompanying proposed order as Exhibit 1. 

46. Subject to the specific terms and conditions of the agreement, the Settlement 

Agreement provides that the Defendants shall pay to the Debtor Liquidation Trust eight million 

seven hundred and fifty thousand dollars ($8,750,000.00) (the “Settlement Payment”), with the 

payment to be held in escrow until the Settlement Effective Date.7  The Effective Date of the 

Settlement Agreement is the date that the Bankruptcy Court’s order approving the settlement 

becomes final and un-appealable. 

47. Subject to the receipt of the Settlement Payment, the Adversary Proceeding will 

be dismissed with prejudice and the Clerk of the Court can close this adversary case.  

 

                                                 
7  This description of the Settlement is meant to only be a summary of the key provisions of the 
Settlement Agreement.  To the extent there is any inconsistency between this summary and the Settlement 
Agreement, the terms of the Settlement Agreement shall control. 
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Relief Requested 
 

48. By this Motion, the Debtor Liquidation Trust seeks the entry of an order, 

pursuant to Bankruptcy Code section 105(a) and Bankruptcy Rule 9019(a), (i) approving the 

Settlement Agreement and (ii) granting such other and further relief as this Court deems just and 

proper. 

Basis for Relief Requested 

49. Bankruptcy Rule 9019(a) provides, in relevant part, “[o]n motion by the trustee 

and after notice and a hearing, the court may approve a compromise or settlement.”  Fed. R. 

Bankr. P. 9019(a).  “[T]he authority to approve a compromise settlement is within the sound 

discretion of the bankruptcy court.”  E.g., In re Key3Media Group, Inc., 336 B.R. 87, 92 (Bankr. 

D. Del. 2005).  The standard for approval of a proposed compromise is well established – a court 

should approve a compromise where it “is fair, reasonable, and in the interest of the estate.”  In 

re Marvel Entm’t Group, Inc., 222 B.R. 243, 249 (D. Del. 1998) (quoting In re Louise’s, Inc., 

211 B.R. 798, 801 (D. Del. 1997)); see Myers v. Martin (In re Martin), 91 F.3d 389, 394 (3d Cir. 

1996). 

50. When considering the best interests of the estate, the court must “balance the 

value of the claim that is being compromised against the value to the estate of the acceptance of 

the compromise proposal.”  In re Martin, 91 F.3d at 393.  In striking this balance, the court 

should consider: (1) the probability of success in litigation, (2) the likely difficulties in 

collection, (3) the complexity of the litigation involved and the expense, inconvenience and 

delay necessarily attending it, and (4) the paramount interest of creditors.  Id.   

51. The court does not have to be convinced that the settlement is the best possible 

compromise; rather, the court must conclude that the settlement is within the reasonable range of 
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litigation possibilities.  In re World Health Alternatives, Inc., 344 B.R. 291, 296 (Bankr. D. Del. 

2006).  A court will normally accept the judgment of the movant as long as a legitimate business 

justification exists.  See Martin, 91 F.3d at 395. 

52. Applying these principles to the present case, the Settlement Agreement easily 

satisfies the Martin factors set forth above.  The Defendants will assert various defenses to the 

claims, and prosecuting the Adversary Proceeding to a resolution necessarily would involve 

lengthy complex litigation requiring the retention of experts with respect to disbursement agents 

and banking practices. The Settlement Agreement resolves the Adversary Proceeding and allows 

the Debtor Liquidation Trust to fulfill its obligations under the Plan. 

53. Although the proposed settlement does not recoup all of the loss, numerous 

factors point to the reasonableness of the proposed settlement.  Those factors include: 

a) The Omni Defendants’ cyber insurance policy has limits of $250,000; 

b) The Omni Defendants’ errors and omissions insurance policy has limits of only 

$5 million in total coverage, and that coverage is diminished by attorneys’ fees 

incurred in the defense of the claims; 

c) The Omni Defendants’ directors and officers insurance policy has limits of only 

$5 million in total coverage, which is also diminished by attorneys’ fees incurred 

in the defense of claims; 

d) The Omni Defendants directors and officers policy has denied coverage for the 

actions made the basis of the claims; 

e) Under the Plan, the Omni Defendants’ liability is limited, and they are 

indemnified by the Debtor Liquidation Trust for their actions, except those 

involving gross negligence, willful misconduct or fraud; and 
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f) The Defendants would not enter into the Settlement without the approval of the 

Proposed Order, including the Bar Order (as defined in the Proposed Order), that 

provides finality for the Defendants and prevents claims arising from the same 

facts. 

g) California law, which Debtor Liquidation Trust believes likely applies, contains 

significant protections for banks such that the liability of East West Bank is 

uncertain. 

h) The Omni Defendants argued that Delaware law, which they argued likely 

applies, provides a complete defense for contributory negligence on behalf of the 

Debtor Liquidation Trust; and 

i) The Settlement will enable the Debtor Liquidation Trust to meet all of its 

responsibilities and obligations as set forth in the confirmed Plan. 

54. The Debtor Liquidation Trust believes that the Settlement Agreement reflects 

the most efficient means of resolving the Adversary Proceeding and serves to benefit the 

beneficiaries and parties in interest by enabling the Debtor Liquidation Trust to end the 

Abatement Period, resume the claims reconciliation process as soon as possible and pay in full 

all outstanding 100% Claims.  The Settlement Payment may also provide the opportunity to 

allow for an interim distribution to the residual beneficiary banks on mutually acceptable terms 

and conditions.  

55. Pursuant to the Confirmation Order and Plan, the Court shall “[h]ear and 

determine any matter, case, controversy, suit, dispute or Cause of Action regarding the existence, 

nature and scope of the releases, injunctions and exculpation provided under this Plan, and issue 

injunctions, enforce the injunctions contained in this Plan and the Confirmation Order, enter and 
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implement other orders or take such other actions as may be necessary or appropriate to 

implement, enforce or restrain interference by any Entity with respect to the consummation, 

implementation or enforcement of this Plan or the Confirmation Order, including the releases, 

injunctions and exculpation provided under this Plan.”  See Confirmation Order ¶ 31; see also 

Plan § VIII.I. 

56. Further, the Court has the authority to enter the proposed bar order.  The claims 

subject to the bar order are derivative claims that properly belong to the Debtor Liquidation 

Trust, not the creditors or beneficiaries.  See, e.g., In re W.R. Grace & Co., 607 B.R. 419, 432 

(Bankr. D. Del. 2019) (“[A]ny recovery on account of a derivative claim goes directly to the 

debtor’s estate to benefit all creditors. A derivative claim, therefore, constitutes property of the 

debtor’s estate and the debtor (or trustee) is the only party who has standing to pursue such a 

claim.”); In re Wilton Armetale, Inc., 968 F.3d 273, 282–83 (3d Cir. 2020) (“Claims alleging 

that ‘third parties ... wrongfully deplete[d] the debtor’s assets’ are general or derivative 

because ‘[e]very creditor has a similar claim for the diversion of assets of the debtor's estate.’ . . . 

Only when a particular creditor suffers a direct, particularized injury that can be ‘directly traced’ 

to the defendant’s conduct is the claim personal to that creditor and not property of the estate.”). 

57.  Because the Settlement Agreement enables the Debtor Liquidation Trust to fund 

its obligations under the Plan, and to efficiently and fully resolve the Adversary Proceeding, the 

Debtor Liquidation Trust has concluded, in the proper exercise of its business judgment, that the 

resolution embodied in the Settlement Agreement is fair, reasonable, and in the best interests of 

the Debtor Liquidation Trust’s beneficiaries.  As noted above, the Settlement Agreement is the 

result of good faith, arms-length mediated negotiations among the Debtor Liquidation Trust and 
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the Defendants.  The Debtor Liquidation Trust therefore respectfully requests the entry of an 

order approving the Settlement Agreement. 

No Prior Request 

58. No prior request for the relief sought herein has been made to this Court or any 

other Court. 

Notice 

59. The Debtor Liquidation Trust has provided notice of this Motion to: (a) the 

Office of the United States Trustee for the District of Delaware, (b) counsel for Defendants, (c) 

those persons who have requested post-confirmation notice pursuant to Rule 2002 of the Federal 

Rules of Bankruptcy Procedures, and (d) all creditors of the Debtor Liquidation Trust. In light of 

the nature of the relief requested, the Debtor Liquidation Trust respectfully submits that no 

further notice is necessary.  

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtor Liquidation Trust respectfully requests entry of an order, 

substantially in the form annexed hereto, (i) approving the Settlement Agreement and (ii) 

granting the Debtor Liquidation Trust such other and further relief as is just and proper. 

 
Dated: December 31, 2020  
Wilmington, Delaware 
 

TROUTMAN PEPPER HAMILTON SANDERS LLP 
 
/s/ David B. Stratton     
David B. Stratton (DE Bar No. 960) 
Douglas D. Herrmann (DE Bar No. 4872) 
Kenneth A. Listwak (DE Bar No. 6300) 
Hercules Plaza, Suite 5100 
1313 N. Market Street 
Wilmington, Delaware  19899-1709 
Telephone: (302) 777-6500 
Facsimile: (302) 421-8390 
Email: david.stratton@troutman.com 
 douglas.herrmann@troutman.com 
 kenneth.listwak@troutman.com 
 
-and- 
 
STRAWN PICKENS LLP 
John R. Strawn, Jr. (TX Bar No. #19374100) 
Andrew L. Pickens (TX Bar No. #15971900) 
Pennzoil Place, South Tower 
711 Louisiana, Suite 1850 
Houston, Texas 77002 
Telephone:   (713) 659-9600 
Facsimile:   (713) 659-9601  
Email:   jstrawn@strawnpickens.com 
  apickens@strawnpickens.com 
 
Attorneys for Plaintiff, Howley Law PLLC, in 
Its Capacity as Trustee for the GUE Debtor 
Liquidation Trust 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re GUE Liquidation Companies, Inc.   §  
      §          Chapter 11 
Post-Effective Date Debtor    § 
      §  Case No. 19-11240 (LSS) 
      §  
-------------------------------------------------------------------------------------------------------------------- 
      §  
HOWLEY LAW PLLC,   §   
LIQUIDATING TRUSTEE   § 
FOR THE GUE DEBTOR   § 
LIQUIDATION TRUST,   § 
Plaintiff,     §  
      §  
      § 
      § 
v.      §  Adversary Proceeding 

§  No. 20-50773 (LSS) 
OMNI AGENT SOLUTIONS, INC., § 
EAST WEST BANCORP, INC.,  § 
ERIC SCHWARZ AND BRIAN   § Hearing Date: Jan. 21, 2021 at 2:00 p.m. (ET) 
OSBORNE,     §  Objection Deadline: Jan. 14, 2021 at 4:00 p.m. (ET) 
Defendants.     §  

 
NOTICE OF MOTION  

PLEASE TAKE NOTICE that on December 31, 2020, Howley Law PLLC (the “Debtor 
Liquidation Trustee”), as Liquidating Trustee for  the GUE Debtor Liquidation Trust (the 
“Debtor Liquidation Trust”) filed the Motion of the Liquidating Trustee for Entry of an Order 
Approving Settlement and Resolving Adversary Proceeding (the “Motion”) with the United 
States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”). 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the entry of an order 
approving the Motion must be (a) in writing and served on or before January 14, 2021 at 4:00 
p.m. (ET) (the “Objection Deadline”), (b) filed with the Clerk of the United States Bankruptcy 
Court for the District of Delaware, 824 Market Street, 3rd Floor, Wilmington, Delaware 19801, 
and (c) served as to be received on or before the Objection Deadline by the undersigned 
attorneys for the Debtor Liquidation Trust. 
 

PLEASE TAKE FURTHER NOTICE THAT only objections made in writing and timely 
filed and received in accordance with the procedures above will be considered by the Bankruptcy 
Court at such hearing. 
 

PLEASE TAKE FURTHER NOTICE THAT IF OBJECTIONS ARE RECEIVED A 
HEARING ON THE MOTION WILL BE HELD ON JANUARY 21, 2021 AT 2:00 P.M. (ET) 

Case 19-11240-LSS    Doc 1314-1    Filed 12/31/20    Page 1 of 2



-2- 

BEFORE THE HONORABLE LAURIE SELBER SILVERSTEIN, AT THE UNITED STATES 
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 824 MARKET STREET, 6th 
FLOOR, COURTROOM 2, WILMINGTON, DELAWARE 19801. 
 

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT 
MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 
NOTICE OR HEARING. 
 
Dated: December 31, 2020  
Wilmington, Delaware 
 

TROUTMAN PEPPER HAMILTON SANDERS LLP 
 
/s/ David B. Stratton     
David B. Stratton (DE Bar No. 960) 
Douglas D. Herrmann (DE Bar No. 4872) 
Kenneth A. Listwak (DE Bar No. 6300) 
Hercules Plaza, Suite 5100 
1313 N. Market Street 
Wilmington, Delaware  19899-1709 
Telephone: (302) 777-6500 
Facsimile: (302) 421-8390 
Email: david.stratton@troutman.com 
 douglas.herrmann@troutman.com 
 kenneth.listwak@troutman.com 
 
-and- 
 
STRAWN PICKENS LLP 
John R. Strawn, Jr. (TX Bar No. #19374100) 
Andrew L. Pickens (TX Bar No. #15971900) 
Pennzoil Place, South Tower 
711 Louisiana, Suite 1850 
Houston, Texas 77002 
Telephone:   (713) 659-9600 
Facsimile:   (713) 659-9601  
Email:   jstrawn@strawnpickens.com 
  apickens@strawnpickens.com 
 
Attorneys for Plaintiff, Howley Law PLLC, in 
Its Capacity as Trustee for the GUE Debtor 
Liquidation Trust 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re GUE Liquidation Companies, Inc.   §  
      §          Chapter 11 
Post-Effective Date Debtor    § 
      §  Case No. 19-11240 (LSS) 
      §  
-------------------------------------------------------------------------------------------------------------------- 
      §  
HOWLEY LAW PLLC,   §   
LIQUIDATING TRUSTEE   § 
FOR THE GUE DEBTOR   § 
LIQUIDATION TRUST,   § 
Plaintiff,     §  
      §  
      § 
      § 
v.      §  Adversary Proceeding 

§  No. 20-50773 (LSS) 
OMNI AGENT SOLUTIONS, INC., § 
EAST WEST BANCORP, INC.,  § 
ERIC SCHWARZ AND BRIAN   § 
OSBORNE,     §   Re: D.I. ___ 
Defendants.     §  

 
 

ORDER APPROVING (I) SETTLEMENT AGREEMENT BETWEEN 
THE DEBTOR LIQUIDATION TRUST AND OMNI AGENT SOLUTIONS, INC. 
D/B/A OMNI MANAGEMENT GROUP, ERIC SCHWARZ, BRIAN OSBORNE 

AND EAST WEST BANK AND (II) BAR OF CERTAIN CLAIMS  
 

Upon consideration of the Motion of the Liquidating Trustee (“Trustee”) for Entry of an 

Order Approving Settlement and Resolving Adversary Proceeding (the “Motion”), as well as 

the Settlement Agreement and General Release (the “Settlement Agreement”) by and between 

the Debtor Liquidation Trust  and Omni Agent Solutions, Inc. d/b/a Omni Management Group, 

Eric Schwarz, Brian Osborne and East West Bank (collectively the “Defendants”), the Court 

having determined that good and adequate cause exists for approval of the Settlement 

Agreement and the relief requested is in the best interest of the Debtor Liquidation Trust, its 
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beneficiaries and creditors and other parties in interest; and all objections to the entry of this 

Order having been withdrawn or overruled on the merits: 

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND 
CONCLUSIONS OF LAW: 

 
1. There has been an adequate notice and opportunity for beneficiaries and creditors 

of the Debtor Liquidation Trust and all parties in interest to appear and be heard on the Motion 

and the proposed Order. 

2. The claims subject to the Motion and this Order (including but not limited to 

those described in Paragraph 14 below) constitute the exclusive property of the Debtor 

Liquidation Trust, and the Trustee holds the sole and exclusive standing to seek recovery on 

account of these claims. 

3. The Trustee has articulated reasonable business judgment and demonstrated 

good faith for seeking approval of the Settlement Agreement and this Order.    

4. The negotiations over the Settlement Agreement were conducted at arms’ length 

and in good faith, and were facilitated by Hon. James M. Peck (Ret.), a third-party mediator 

appointed by this Court. 

5. The injunction and bar order provided by this Order were a material inducement 

and a necessary condition to the Defendants entering into the Settlement Agreement; that is, 

neither Omni Agent Solutions, Inc., East West Bank, Eric Schwarz, nor Brian Osborne, would 

have entered into the Settlement Agreement but for entry of a bar order as provided by this 

Order. 

6. The consideration provided for in the Settlement Agreement constitutes 

sufficient consideration to the Debtor Liquidation Trust, its beneficiaries, creditors and other 

parties in interest to justify the imposition of a bar order and injunction. 
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7. The terms of the Settlement Agreement are fair and reasonable under the 

circumstances. 

8. Approval of the Settlement Agreement and entry of this Order are in the best 

interests of Debtor Liquidation Trust, its beneficiaries, creditors and other parties in interest, and 

are supported by due consideration provided by the Defendants. 

ACCORDINGLY, IT IS HEREBY ORDERED THAT: 

9. The Motion is granted on the terms and conditions set forth herein, and the 

Settlement Agreement annexed hereto as Exhibit 1 is hereby APPROVED.   

10. To the extent that any terms of this Order may conflict with the Motion or the 

Settlement Agreement, this Order shall control.  Nothing in this Order is intended to or shall be 

deemed to modify the terms of the Settlement Agreement except as expressly provided herein. 

11. Subject to the terms and conditions of the Settlement Agreement, in satisfaction 

of the claims asserted in the Adversary Proceeding, the Defendants shall pay to the Debtor 

Liquidation Trust the sum of eight million seven hundred fifty thousand dollars ($8,750,000.00) 

(the “Settlement Payment”). 

12. Subject to the terms and conditions of the Settlement Agreement, the 

acknowledgments of and releases of claims and actions described in sections 4-6 of the Settlement 

Agreement are  approved, and such acknowledgments and releases shall become effective and 

binding in accordance with the Settlement Agreement without further notice, motion or 

application to, hearing before or order from the Court. 

13. The provisions of this Order and the Settlement Agreement shall be enforceable 

against and binding upon (and shall not be subject to rejection or avoidance under any applicable 

law, including chapter 5 of the Bankruptcy Code, or state law, by) the Trustee, the Debtor 
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Liquidation Trust, any of the parties to the Adversary Proceeding (“Parties”), the Parties’ 

respective successors and assigns, including, but not limited to, any successor trustee of the 

Debtor Liquidation Trust or any other person or entity on behalf of the Debtor Liquidation Trust, 

all creditors and beneficiaries of the Debtor Liquidation Trust, and all parties in interest.  The 

provisions of this Order shall inure to the benefit of each of the Parties, the third party 

beneficiaries under the Settlement Agreement, all creditors and beneficiaries of the Debtor 

Liquidation Trust, and all parties in interest, and their respective permitted successors and assigns, 

including, but not limited to, any successor trustee of the Debtor Liquidation Trust or any other 

person or entity acting on behalf of the Trust. 

14. All creditors and beneficiaries of the Debtor Liquidation Trust, and any other 

parties in interest, are permanently barred, enjoined and restrained from commencing, 

prosecuting or asserting any request, claim, lien, encumbrance, interest or cause of action against 

the Defendants based upon, relating to, or arising out of, in whole or in part, (i) the claims released 

in the Settlement Agreement, (ii) the facts, allegations, conduct, claims, demands, and causes of 

action that were asserted, or could have been asserted, in the Adversary Proceeding, and (iii) the 

costs of prosecuting claims, causes of action, demands, or requests asserted or made by the 

Trustee in connection with the Adversary Proceeding. 

15. Within three days after receipt of the Settlement Payment, the Trustee shall file a 

Motion to Dismiss the Adversary Proceeding with prejudice. 

16. The Trustee is hereby authorized and directed to comply with the terms set forth 

in the Settlement Agreement and to take such actions as are necessary thereunder, without the 

need for further order from the Court. 

17. This Order shall be effective and enforceable immediately upon entry, and to the 
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extent applicable, Bankruptcy Rule 6004(h) is hereby waived. 

18. This Court shall retain jurisdiction with respect to all matters arising from or 

related to the implementation of this Order. 
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EXECUTION COPY 

SETTLEMENT AGREEMENT AND GENERAL RELEASE 

This Settlement Agreement and General Release ("Settlement Agreement") is entered into 
December 30, 2020 by and between Howley Law PLLC (the "Trustee") on behalf of the GUE 
Debtor Liquidation Trust (the "Trust"), Omni Agent Solutions, Inc. d/b/a Omni Management 
Group ("Omni"), Eric Schwarz ("Schwarz") and Brian Osborne ("Osborne") (collectively the 
"Non-Bank Defendants"), and East West Bank ("East West"). Each of these persons and entities 
may also be referred to individually as a "Party" or collectively as the "Parties" in this Settlement 
Agreement. 

I. Effective Date 

The "Effective Date" of this Settlement Agreement is the date by which all of the following 
conditions have been satisfied: (a) an order substantially in the form as attached hereto as "Exhibit 
l" has been entered as a final order by the Bankruptcy Court (the "Final Order"); (b) the Final 
Order has not since been reversed, modified, vacated, or amended; (c) the time to file an appeal 
from the Final Order has expired without the filing of an appeal, or an order dismissing the appeal 
or affirming the Final Order has been entered, and any time to file further appeal has expired; and 
(d) the Settlement Agreement has not expired or been terminated in the interim. 

If the Effective Date does not occur within 180 days from the signing of this Settlement 
Agreement (which time may be extended upon written consent of all Parties), this Settlement 
Agreement and any rights and obligations herein will terminate and be deemed null and void and 
any funds paid pursuant to Paragraph 3 shall promptly be returned in full to the paying party. 

II. Recitals 

A. On July 29, 2020, the Trustee filed suit in the United States Bankruptcy Couit for the District 
of Delaware, in an action styled as Adversary Proceeding No. 20-50773 (LSS), Howley Law 
PLLC, Liquidating Trustee for the GUE Debtor Liquidation Trust, v. Omni Agent Solutions, 
Inc. d/b/a Omni Management Group, East West Bancorp, Inc., Eric Schwarz and Brian 
Osborne. 

B. To bring this dispute to a close, the Parties now desire to settle and compromise the claims as 
set forth below. 

III. Settlement Terms 

In consideration of the compromise regarding any and all claims, and the mutual releases, 
promises, representations and warranties contained in this Settlement Agreement, the Parties agree 
as follows: 
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1. Filing of Motion for Approval of the Settlement Agreement: 

Within two (2) days after execution of this Settlement Agreement, the Trustee shall file 
a Motion for Entry of an Order Approving the Settlement Agreement and Resolving 
the Adversary Proceeding (the "Motion for Approval"), with a proposed Order in the 
form attached hereto as "Exhibit l ". 

If the court has not entered the Final Order within forty-five ( 45) days of execution of 
the Settlement Agreement (which time may be extended by mutual consent of the 
Parties), this Settlement Agreement and any rights and obligations herein will terminate 
and be deemed null and void. 

2. Escrow Account and Escrow Agent: 

The Strawn Pickens LLP IOLTA account will serve as an escrow account ("Escrow 
Account"), with Strawn Pickens LLP, counsel for the Trustee, as escrow agent 
("Escrow Agent"), to hold and distribute the settlement funds solely in accordance with 
the provisions of this Settlement Agreement. 

3. Cash Payments: 

a. Within ten (10) days of the execution of the Settlement Agreement, the Non
Bank Defendants shall either pay the sum of $8,250,000.00 in cash (the "Non
Bank Settlement Payment") into the Escrow Account, or else notify the other 
Parties that the Non-Bank Defendants' insurer(s) have failed or refused to fund 
their respective shares of the Non-Bank Settlement Payment, at which time 
either the other Parties can unanimously extend the time for the Non-Bank 
Settlement Payment to be made or, if not, this Settlement Agreement will 
become null and void as to all Parties. 

b. Within ten (10) days of the execution of the Settlement Agreement, East West 
shall pay the sum of $500,000.00 in cash (the "East West Settlement Payment") 
into the Escrow Account. 

c. The above amounts shall be transferred by wire or ACH to the Escrow Account 
in accordance with the instructions to be provided by the Escrow Agent. 

d. The Escrow Agent shall maintain the above amounts solely in accordance with 
the provisions of this Settlement Agreement. 

4. Releases by the Trustee and the Trust: 

Upon receipt of the Non-Bank Settlement Payment and the East West Settlement 
Payment by the Trustee, and except for the obligations set forth herein, the Trustee 
individually and on behalf of the Trust releases and discharges the Non-Bank 
Defendants, as well as each of their present and/or former parents, owners, principals, 

2 
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subsidiaries, affiliates, officers, directors, shareholders, partners, members, managers, 
trustees, beneficiaries, employees, agents, predecessors, heirs, successors, attorneys, 
assignees, insurers and reinsurers, and any other person or entities acting at any time 
on their behalf from any and all actions, causes of action, judgments, liens, obligations, 
indebtedness, costs, damages, losses, debts, claims, potential claims, liabilities, and 
demands of any kind whatsoever, whether known or unknown, suspected or 
unsuspected, matured or unmatured, fixed or contingent, liquidated or unliquidated, 
under the laws of any jurisdiction, which the Trustee or the Trust had, now has, or 
hereafter may have against any and all of them by reason of any act, omission, event, 
contract, condition, agreement, representation, misrepresentation, report, disclosure, 
failure to disclose, warranty, transaction, or occurrence, whether based in tort, contract, 
statute or ordinance, breach of contract or covenant, misrepresentation, fraud, breach 
of fiduciary duty or other tortious or wrongful conduct, on or before the execution date 
of this Settlement Agreement. This release shall not extend to actions or claims arising 
out of the enforcement of this Settlement Agreement. 

Upon receipt of the East West Settlement Payment and the Non-Bank Settlement 
Payment by the Trustee, and except for the obligations set forth herein, the Trustee 
individually and on behalf of the Trust releases and discharges East West, as well as 
each of its present and/or former parents, owners, principals, subsidiaries, affiliates, 
officers, directors, shareholders, partners, members, managers, trustees, beneficiaries, 
employees, agents, predecessors, heirs, successors, attorneys, assignees, insurers and 
reinsurers, and any other person or entities acting at any time on their behalf from any 
and all actions, causes of action, judgments, liens, obligations, indebtedness, costs, 
damages, losses, debts, claims, potential claims, liabilities, and demands of any kind 
whatsoever, whether known or unknown, suspected or unsuspected, matured or 
unmatured, fixed or contingent, liquidated or unliquidated, under the laws of any 
jurisdiction, which the Trustee or the Trust had, now has, or hereafter may have against 
any and all of them by reason of any act, omission, event, contract, condition, 
agreement, representation, misrepresentation, report, disclosure, failure to disclose, 
warranty, transaction, or occurrence, whether based in tort, contract, statute or 
ordinance, breach of contract or covenant, misrepresentation, fraud, breach of fiduciary 
duty or other tortious or wrongful conduct, on or before the execution date of this 
Settlement Agreement. This release shall not extend to actions or claims arising out of 
the enforcement of this Settlement Agreement. 

5. Release by the Non-Bank Defendants: 

Upon receipt of the Non-Bank Settlement Payment and the East West Settlement 
Payment by the Trustee, and except for the obligations set forth herein, the Non-Bank 
Defendants release and discharge the Trustee and the Trust, as well as each of their 
present and/or former parents, owners, principals, subsidiaries, affiliates, officers, 
directors, shareholders, partners, members, managers, trustees, beneficiaries, 
employees, agents, predecessors, heirs, successors, attorneys, assignees, insurers and 
reinsurers, and any other person or entities acting at any time on their behalf from any 
and all actions, causes of action, judgments, liens, obligations, indebtedness, costs, 

3 
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damages, losses, debts, claims, potential claims, liabilities, and demands of any kind 
whatsoever, whether known or unknown, suspected or unsuspected, matured or 
unmatured, fixed or contingent, liquidated or unliquidated, under the laws of any 
jurisdiction, which the Non-Bank Defendants had, now have or hereafter may have 
against any and all of them by reason of any act, omission, event, contract, condition, 
agreement, representation, misrepresentation, report, disclosure, failure to disclose, 
warranty, transaction, or occurrence, whether based in tort, contract, statute or 
ordinance, breach of contract or covenant, misrepresentation, fraud, breach of fiduciary 
duty or other tortious or wrongful conduct, on or before the execution date of this 
Settlement Agreement. This release shall not extend to actions or claims arising out of 
the enforcement of this Settlement Agreement. 

Upon receipt of the Non-Bank Settlement Payment and the East West Settlement 
Payment by the Trustee, and except for the obligations set forth herein, the Non-Bank 
Defendants release and discharge East West, as well as each of its present and/or former 
parents, owners, principals, subsidiaries, affiliates, officers, directors, shareholders, 
partners, members, managers, trustees, beneficiaries, employees, agents, predecessors, 
heirs, successors, attorneys, assignees, insurers and reinsurers, and any other person or 
entities acting at any time on its behalf from any and all actions, causes of action, 
judgments, liens, obligations, indebtedness, costs, damages, losses, debts, claims, 
potential claims, liabilities, and demands of any kind whatsoever, whether known or 
unknown, suspected or unsuspected, matured or unmatured, fixed or contingent, 
liquidated or unliquidated, under the laws of any jurisdiction, which the Non-Bank 
Defendants had, now has or hereafter may have against any and all of them by reason 
of any act, omission, event, contract, condition, agreement, representation, 
misrepresentation, report, disclosure, failure to disclose, warranty, transaction, or 
occurrence, whether based in tort, contract, statute or ordinance, breach of contract or 
covenant, misrepresentation, fraud, breach of fiduciary duty or other tortious or 
wrongful conduct, that is related to or in connection with any bank accounts held at 
East West by the Non-Bank Defendants on behalf of Trustee, on or before the execution 
date of this Settlement Agreement. This release shall not extend to actions or claims 
arising out of the enforcement of this Settlement Agreement. 

6. Release by East West: 

Upon receipt of the Non-Bank Settlement Payment and the East West Settlement 
Payment by the Trustee, and except for the obligations set forth herein, East West 
releases and discharges the Trustee and the Trust, as well as each of their present and/or 
former parents, owners, principals, subsidiaries, affiliates, officers, directors, 
shareholders, partners, members, managers, trustees, beneficiaries, employees, agents, 
predecessors, heirs, successors, attorneys, assignees, insurers and reinsurers, and any 
other person or entities acting at any time on their behalf from any and all actions, 
causes of action, judgments, liens, obligations, indebtedness, costs, damages, losses, 
debts, claims, potential claims, liabilities, and demands of any kind whatsoever, 
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whether known or unknown, suspected or unsuspected, matured or unmatured, fixed or 
contingent, liquidated or unliquidated, under the laws of any jurisdiction, which East 
West had, now has or hereafter may have against any and all of them by reason of any 
act, omission, event, contract, condition, agreement, representation, misrepresentation, 
report, disclosure, failure to disclose, warranty, transaction, or occurrence, whether 
based in tort, contract, statute or ordinance, breach of contract or covenant, 
misrepresentation, fraud, breach of fiduciary duty or other tortious or wrongful 
conduct, on or before the execution date of this Settlement Agreement. This release 
shall not extend to actions or claims arising out of the enforcement of this Settlement 
Agreement. 

Upon receipt of the Non-Bank Settlement Payment and the East West Settlement 
Payment by the Trustee, and except for the obligations set forth herein, East West 
releases and discharges the Non-Bank Defendants, as well as each of their present 
and/or former parents, owners, principals, subsidiaries, affiliates, officers, directors, 
shareholders, partners, members, managers, trustees, beneficiaries, employees, agents, 
predecessors, heirs, successors, attorneys, assignees, insurers and reinsurers, and any 
other person or entities acting at any time on their behalf from any and all actions, 
causes of action, judgments, liens, obligations, indebtedness, costs, damages, losses, 
debts, claims, potential claims, liabilities, and demands of any kind whatsoever, 
whether known or unknown, suspected or unsuspected, matured or unmatured, fixed or 
contingent, liquidated or unliquidated, under the laws of any jurisdiction, which East 
West had, now has or hereafter may have against any and all of them by reason of any 
act, omission, event, contract, condition, agreement, representation, misrepresentation, 
report, disclosure, failure to disclose, warranty, transaction, or occurrence, whether 
based in tort, contract, statute or ordinance, breach of contract or covenant, 
misrepresentation, fraud, breach of fiduciary duty or other tortious or wrongful 
conduct, that is related to or in connection with any bank accounts held at East West 
by the Non-Bank Defendants on behalf of Trustee, on or before the execution date of 
this Settlement Agreement. This release shall not extend to actions or claims arising 
out of the enforcement of this Settlement Agreement. 

7. Distribution of Settlement Payments Upon Effective Date: 

Upon the Effective Date, provided that this Settlement Agreement has not been 
terminated in accordance with Section I, the Escrow Agent shall distribute the Non
Bank Settlement Payment and the East West Settlement Payment to the Trustee. 

8. Additional Facts: 

The Parties acknowledge they may discover facts different from or in addition to those 
that are known or believed to be true with respect to this release of claims and, each 
Party agrees that this Settlement Agreement shall continue and remain in effect in all 
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respects notwithstanding the discovery or existence of such different or additional facts, 
except to the extent expressly stated otherwise herein. 

9. Waiver of Certain Rights: 

The Trustee and the Non-Bank Defendants expressly waive any rights it or he may 
have under California Civil Code Section 1542, or other similar state or federal 
statutes. Section 1542 states: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR 
HER, WOULD HA VE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY. 

East West expressly waives any rights it may have under California Civil Code Section 
1542, or other similar state or federal statutes only with respect to the Release provided 
in paragraph 6, above. Section 1542 states: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT 
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR 
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR 
HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY. 

10. No Inducements: 

Each Party enters into this Settlement Agreement based on that Party's own 
investigation and judgment, and without relying on any statement or representation by 
any other Party that is not contained herein. 

11. Warranty Regarding Prior Assignments and Settlements: 

Each Party warrants that it or he has not previously assigned or otherwise compromised 
any rights, remedies, claims, demands, or causes of action against another Party which 
may have arisen or may arise from any act, omission, event, contract, condition, 
agreement, representation, misrepresentation, report, disclosure, failure to disclose, 
warranty, transaction or occurrence that, in any way, relates to the claims being 
released. 

12. No Admission of Liability: 

This Settlement Agreement shall not constitute an admission of liability, culpability, 
negligence, breach of contract, or wrongdoing and shall not be construed for any 
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purpose as an admission of liability, culpability, negligence, breach of contract or 
wrongdoing by any Party or by any Party's present or former officers, directors, 
members, managers, trustees, partners, affiliates, employees, servants, predecessors, 
heirs, successors, assigns, attorneys, and or any other person or entity acting on their 
behalf. 

13. Tax Matters: 

Each Party shall be solely responsible for their own tax liability, if any, which may 
arise from this Settlement Agreement. 

14. Advice of Counsel: 

The Parties have discussed this Settlement Agreement with legal counsel of their own 
choosing and shall not deny the validity of the Settlement Agreement on the grounds 
that such Party did not have advice of legal counsel. 

15. Entire Agreement: 

This Settlement Agreement constitutes the entire agreement of settlement and release 
of the Parties and supersedes all prior negotiations and agreements. The terms of this 
Settlement Agreement can only be modified by the written consent of all Parties . 

16. Drafting: 

This Settlement Agreement was drafted with joint participation of the Parties and/or 
legal counsel for each Party. Any ambiguity contained in this Settlement Agreement 
shall not be construed against any Party as the draftsman, but in accordance with its 
fair meaning. 

17. Severability: 

If for any reason any clause or provision of this Settlement Agreement, other than the 
payment obligations, should be found unenforceable, invalid or in violation of any law 
by any court, the remaining clauses and provisions hereof shall nevertheless remain in 
full force and effect. 

18. Binding Effect of Agreement: 

Upon the Effective Date, this Settlement Agreement shall be binding upon and inure to 
the benefit of the Parties, and their respective agents, attorneys, representatives, 
successors, and assigns. 
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19. Delaware Law: 

The laws of the State of Delaware shall govern the validity, construction, enforcement, 
and interpretation of, and any disputes or actions relating to or arising from, this 
Settlement Agreement, without regard to choice of law or conflict of law 
principles. The Parties agree to the exclusive continuing jurisdiction of the United 
States Bankruptcy Court for the District of Delaware for claims, controversies, disputes 
or issues of any kind relating to the interpretation or enforcement of this Settlement 
Agreement. 

20. Alternative Dispute Resolution: 

In the event of any dispute relating to or arising from the Settlement Agreement, the 
Parties shall confer and attempt to resolve the dispute in a commercially reasonable 
fashion among themselves. If the Parties are unable to resolve the dispute within thirty 
(30) days, then they shall attempt to resolve the dispute through non-binding mediation 
with a mutually agreed upon mediator in New York, New York. The mediation shall 
be scheduled within thirty (30) days following any written request to the Parties for 
such a mediation. Any applicable statute of limitations shall be tolled for the period of 
time from the date of the mediation request until fourteen (14) days following the 
mediation. 

21. Attorney's Fees in the Event of Litigation: 

In the event of any action at law or in equity between the Parties hereto to enforce any 
provisions of the Settlement Agreement, the non-prevailing Party to such litigation 
shall pay to the prevailing Party, all costs and expenses, including reasonable attorney's 
fees, incurred in that litigation by such prevailing Party. If such prevailing, Party shall 
recover judgment in any action or proceeding, such costs, expenses, and attorney's fees 
may be included in and as part of such judgment. 

22. Execution: 

This Settlement Agreement may be executed in one or more counterparts, each of 
which shall be deemed an original, but all of which together shall constitute and be 
construed as a single binding agreement. A photo-static, facsimile, pdf or electronic 
copy of this signed agreement and of any signature thereon shall be as binding and 
valid as an original. 

23. Signatures: 

Each Party warrants that the person executing this Settlement Agreement on its behalf 
is competent to sign this Agreement, is duly authorized by said Party to sign this 
Agreement, and by such person's signature is duly authorized to consummate this 
settlement on behalf of said Party. 
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24. Cooperation: 

The Parties agree to reasonably cooperate in executing any supplemental or additional 
documents as may be necessary and appropriate to effectuate the provisions and 
purposes of this Settlement Agreement. 

25. Non-Disparagement: 

No Party will at any time after the execution date and for a period of three (3) years, 
through any medium, either orally or in writing, including, but not limited to, electronic 
mail, television or radio, computer networks or Internet bulletin boards, biogs, social 
media, such as, but not limited to, Facebook, Linkedln, or Twitter, or any other form 
of communication, disparage, defame, impugn, damage or assail the reputation, or 
cause or tend to cause the recipient of a communication to question the business 
condition, integrity, competence, good character, professionalism, or product quality 
of any other Party or its stockholders, directors, officers, employees, services or 
business practices. In addition, no Party will issue any press release regarding the 
claims or this settlement, and if contacted by any organization regarding these issues, 
the Party will only respond that the matter has been resolved. 

26. Recitals: 

The recitals herein are incorporated into this Settlement Agreement. 

IN WITNESS WHEREOF, the undersigned agree to all terms and general provisions above 
and have executed this Settlement Agreement as of the dates indicated below. 

[Signature Pages to Follow] 
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Dated: December 20_, 2020 Howley Law PLLC as Trustee of the GUE 
Debtor Liquidation Trust 

::me• ~-')\ U-~-~ 
Title: 0\hlt\r\Ctl Mh~~b2f-
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Dated: December )q 2020 

By:~L_~::__~~~~,---

Name: 1)r ,· 4 f\ 

Dated: December_, 2020 
Eric Schwarz 

Dated: December~ 2020 
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Dated: December_, 2020 

Dated: December ~ tJ , 2020 

Dated: December_, 2020 

Omni Agent Solutions, Inc. d/b/a Omni 
:Management Group 

Name: 

Brian Osborne 
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Dated: December 30 , 2020 

Title: SVP- Deputy General Counsel 

12 

Case 19-11240-LSS    Doc 1314-2    Filed 12/31/20    Page 19 of 19


	1314 1
	1314 2
	1314 3
	Howley - Proposed Settlement Order
	Howley - Proposed Settlement Order Exhibit 1 - Settlement Agreement (Signed)




