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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
GUE Liquidation Companies, Inc.1  
 
 Post-Effective Date Debtor. 
 

: 
: 
: 
: 
: 
: 
: 

 
Chapter 11 

 
Case No. 19-11240 (LSS)  
 
 
Hearing Date: November 1, 2021 at 10:00 a.m. (ET) 

 
REPLY IN SUPPORT OF THE MOTION  

OF THE DEBTOR LIQUIDATION TRUST FOR AN  
ORDER PURSUANT TO SECTION 505 OF THE BANKRUPTCY CODE  

GRANTING THE DEBTOR LIQUIDATION TRUST'S RIGHTS TO TAX REFUNDS 
 

 The Debtor Liquidation Trust established pursuant to the First Amended Joint Plan of 

Liquidation For The Debtors [D.I. 1005] (the "Plan"), by and through the Debtor Liquidation 

Trustee, files this reply ("Reply") in support of the Motion of The Debtor Liquidation Trust For 

an Order Pursuant to Section 505 of The Bankruptcy Code Granting The Debtor Liquidation 

Trust's Rights to Tax Refunds [D.I. 1476] (the "Motion"),2 which seeks an order holding that 

(i) the Debtor Liquidation Trust is entitled to the various tax refunds in the amount 

of approximately $52.5 million and (ii) the Debtors, their estates, the Debtor Liquidation Trustee, 

and the Debtor Liquidation Trust are discharged from all federal income tax liability for the 2019 

tax year. 

                                                 
1  The Post-Effective Date Debtor is and the last four digits of its taxpayer identification number are 

GUE Liquidation Companies, Inc. (5852).  The address of the Post-Effective Date Debtor is:  
GUE Liquidation Companies, Inc., c/o Howley Law PLLC, Pennzoil Place – South Tower, 711 Louisiana 
Street, Suite 1850, Houston, Texas, 77002. 

2  Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed 
to them in the Motion.   
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PRELIMINARY STATEMENT 
 

1. Following the Debtor Liquidation Trust Agreement's instruction 

not to "unduly prolong" the duration of the Debtor Liquidation Trust (see Debtor Liquidation 

Trust Agreement, at § 4.1), the Debtor Liquidation Trustee has diligently and expeditiously 

resolved nearly every issue before it.  One of the Debtor Liquidation Trustee's final remaining 

tasks is to distribute the Debtor Liquidation Trust's largest asset:  approximately $52.5 million 

in tax refunds.   

2. The Debtor Liquidation Trust has complied with all of the procedural 

requirements under section 505 and has done everything it can to be in a position to distribute 

the tax refunds.  The United States, by contrast, has sought to frustrate this effort by employing 

an overly narrow reading of section 505, arguing that the Debtor Liquidation Trustee – unlike the 

debtor in possession or a pre-confirmation trustee – cannot request a tax refund under section 

505.  The United States' position not only goes against the weight of legal authority, but also 

attempts to create a distinction without any policy rationale whatsoever.  There is no policy 

reason to treat a post-confirmation trustee any differently than a debtor in possession 

or pre-confirmation trustee under section 505.  Instead, such an interpretation would leave 

the Debtor Liquidation Trust open and idle until at least July 2023.  It is exactly this policy 

concern that section 505 was designed to address, and the United States has been given 

the Congressionally mandated time period under section 505 to consider the Debtor Liquidation 

Trust's request for the tax refunds. 

3. Despite having the allotted section 505 time to do so, the United States has 

not challenged any of the refunds, and, for the reasons explained herein, there is no reason 

to believe that it is likely to do so in the future.  Thus, years of needless delayed distribution of 
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funds to creditors and deferred implementation of the Plan and the Debtor Liquidation Trust 

can easily be avoided by this Court making the section 505 determination at this time.  It is in the 

best interest of the estate to finalize the tax refund issue now and, thereafter, to promptly close 

the estate.  

ARGUMENT 
 

A. The Debtor Liquidation Trust Can Request a Tax Refund as  
Provided in Section 505(a). 

 
4. The United States takes an overly narrow and impractical position that 

only a pre-confirmation trustee or debtor in possession can request a tax refund under section 

505(a)(2)(B)(i).  This overly narrow view of the statute serves no identifiable purpose.  Because 

the Debtor Liquidation Trust is administering and liquidating the Debtors' remaining assets 

and is making distributions pursuant to the Plan, there is no policy or other reason to treat the 

Debtor Liquidation Trustee differently from a debtor in possession or a pre-confirmation trustee.  

And the practical effect of the United States' interpretation would be to delay the distribution 

of the Debtor Liquidation Trust's largest asset – approximately $52.5 million in tax 

refunds – until at least July of 2023. 

(i) The Majority of Case Law Favors the Relief Requested. 

5. Further, the United States' narrow view of the statute has been rejected 

by the majority of courts that have considered the issue.  "Although an action for the 

determination of taxes under Bankruptcy Code section 505(a) is generally commenced by the 

debtor-in-possession (or trustee), most courts have held that such section is not so restricted and 

that such an action may be commenced, in appropriate circumstances, by any party in interest 

including the post-reorganization debtor or its successor.  For example, it is not unusual for 

an action to be brought by a trustee of a liquidating trust under a conferred grant of authority 
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pursuant to the debtor's Chapter 11 plan," despite the holding in United States v. Bond, 762 F.3d 

255 (2d Cir. 2014), which the United States cites.  Stuart J. Goldring, Gordon D. Henderson, 

Bankruptcy Court Jurisdiction Over Debtor's Tax Liability, TAX PLANNING FOR TROUBLED 

CORPORATIONS: BANKRUPTCY AND NONBANKRUPTCY RESTRUCTURINGS (2021 ed.) (footnote 

omitted); see also Gordon Sel-Way, Inc. v. United States (In re Gordon Sel-Way, Inc.), 270 F.3d 

280, 285 (6th Cir. 2001) (citing to "broad language" of section 505(a) and legislative history to 

hold that section 505(a)(2)(B)(i) was not meant to be limited to trustees); IRS v. Luongo (In re 

Luongo), 259 F.3d 323, 328-30 (5th Cir. 2001) (same); In re Agway, Inc., 412 B.R. 32, 37 

(Bankr. N.D.N.Y. 2009) (liquidating trustee could access section 505 for a determination of post-

confirmation taxes) rev'd on other issues, Ogle v. IRS (In re Agway, Inc.), 447 B.R. 91, 96 

(N.D.N.Y. 2011) (finding bankruptcy court retained jurisdiction); Schroeder v. United States 

(In re Van Dyke), 275 B.R. 854, 858-59 (Bankr. C.D. Ill. 2002) (holding that a post-confirmation 

liquidating agent was a "trustee" for purposes of section 505(a)(2)(B)(i)). 

6. Van Dyke is instructive.  In that case, the liquidating agent brought an 

adversary proceeding pursuant to section 505(a) for a judgment against the IRS for overpayment 

of taxes.  275 B.R. at 856.  The IRS moved to dismiss, in part, for lack of jurisdiction.  Id. at 856-

57.  As in this case, the IRS argued that because the request for overpayment of pre-confirmation 

taxes was brought by a post-confirmation liquidating agent, that agent could not obtain the 

benefits of section 505.  Id. at 858.     

7. The Van Dyke court noted that the Sixth Circuit had recently rejected 

the government's position in a case where a debtor brought a post-confirmation claim for a tax 

refund.  Id. (citing Gordon Sel-Way, Inc., 270 F.3d at 285).  The court quoted and heavily relied 

upon the Sixth Circuit's ruling, noting the following:  First, the Gordon Sel-Way court had ruled 
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that restricting section 505 relief for refunds to pre-confirmation trustees conflicted with the 

"broad language" of section 505(a) that permits a bankruptcy court to determine a wide variety 

of tax issues in bankruptcy.  Id. (quoting Gordon Sel-Way, 270 F.3d 280).  See also 11 U.S.C. 

§ 505(a) (stating that "the court may determine the amount or legality of any tax, any fine 

or penalty relating to a tax, or any addition to tax, whether or not previously assessed, whether 

or not paid, and whether or not contested before and adjudicated by a judicial or administrative 

tribunal of competent jurisdiction").  Second, the Gordon Sel-Way court also noted that the 

legislative history to section 505 supports a broad interpretation of section 505 because 

it "authorizes the bankruptcy court to rule on the merits of any tax claim involving an unpaid tax, 

fine, or penalty relating to a tax, or any addition to a tax, of the debtor or the estate."  Van Dyke, 

275 B.R. at 858 (quoting Gordon Sel-Way, 270 F.3d at 285 (quoting 124 Cong. Rec. H 11110 

(daily ed. Sept. 28, 1978) (remarks of Rep. Edwards introducing the House amendments) 

(emphasis added in Gordon Sel-Way), reprinted in 1978 U.S.C.C.A.N. 5787, 6436, 6490)). 

8. Ultimately, as a result, the Gordon Sel-Way court found that there was 

no reason to believe that Congress intended to limit the term "trustee" in section 505(a)(2)(B)(i) 

to pre-confirmation trustees.  270 F.3d at 285.  The court in Van Dyke, for similar reasons, found 

that the post-confirmation liquidating agent in that case could seek refunds under section 505(a).  

The court overall agreed with what it described as the Gordon Sel-Way's "common sense 

approach concerning the weakness of the UNITED STATES' position (275 B.R. at 860), in that 

regard citing the district court opinion in Gordon Sel-Way.  That opinion noted the judicial 

inefficiency in requiring a refund claim to be litigated in a different forum, stating that "[w]here 

there is no question that the tax refund will and must be used in accordance with the Plan 

of reorganization to pay debts of the bankruptcy estate, it is merely semantic gamesmanship to 
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say that the bankruptcy court lacked power to hear the action under § 505 because Plan 

confirmation had occurred before the refund action was filed, and thus, the estate no longer 

technically existed.  This court must decline the government's invitation to apply such a technical 

and nonsensical meaning to § 505."  Id. (quoting United States v. Gordon Sel-Way, Inc. (In re 

Gordon Sel-Way, Inc.), 239 B.R. 741 (E.D. Mich. 1999)).  Ultimately, the Van Dyke court found 

that, through section 505, "Congress intended to provide a forum for the speedy resolution of 

disputed tax claims in order that the administration of the bankruptcy case could be promptly 

concluded."  Id. at 860-61 (emphasis added) (noting that all other issues had been resolved, with 

the exception of the tax issue).  As such, it would treat a request for a refund claim by a 

liquidating agent no differently than a request by a pre-confirmation trustee or debtor in 

possession. 

9. Other court opinions are consistent with Van Dyke's and Gordon Sel-

Way's holdings.  See In re Luongo, 259 F.3d at 328-30 (citing to "broad grant of jurisdiction" 

provided by section 505(a)(1) and legislative statements and holding that "trustee" also includes 

debtors); In re Agway, Inc., 447 B.R. 91, 94-96 (N.D.N.Y. 2011) (allowing determination of 

post-confirmation tax liability under section 505 where plan permitted liquidating trust to bring 

claim); Unsecured Creditors' Comm. of Goldblatt Bros., Inc. v. United States (In re Goldblatt 

Bros., Inc.), 106 B.R. 522, 529-31 (Bankr. N.D. Ill. 1989) (finding that the Creditors' Deposit 

Account and the Unsecured Creditors Committee which was administering it pursuant to the plan 

were both essential components of the estate and met the requirements for section 505 relief).3  

                                                 
3  Also, in In re S&K Famous Brands, Inc., No. 09-30805 (KRH) (Bankr. E.D. Va.) the Bankruptcy Court for 

the Eastern District of Virginia determined that it had the power under section 505 to find that a liquidating 
trust had the right to retain certain tax refunds resulting from the trust’s filing of estate tax returns, and 
could distribute them in accordance with the plan and trust agreement.  See Motion of Liquidating Trust 
For an Order Pursuant to Section 505(a) of The Bankruptcy Code Granting The Trust's Rights to Tax 

Case 19-11240-LSS    Doc 1497    Filed 10/27/21    Page 6 of 14



- 7 - 
NAI-1522292518v6  

The Third Circuit cases cited by the United States in its objection do not support a result 

different than such case law, as neither case cited by the United States is on point.4 

10. In fact, in In re Quicksilver Res. Inc., No. 15-10585 (LSS) (Bankr. Del.), 

a liquidating trustee filed with this very Court a similar motion to that presented here.5  Like the 

current case, after confirmation of a chapter 11 plan certain tax law changes occurred that 

permitted the estate for the first time to claim certain refunds.  Quicksilver Motion, at ¶¶ 6, 

13-14.  The liquidating trustee therefore, like the Debtor Liquidating Trustee here, filed the 

appropriate requests for refunds with the IRS, which refunds were thereafter received by the 

estate.  Id. at ¶ 14.  After waiting the required period under section 505, the liquidating trustee 

then sought a court order that the estate was entitled to retain and distribute to creditors the 

refunds it had received.  Id. at ¶ 16.  The reason for the liquidating trustee's request was the same 

as here, namely that failure to obtain a section 505 order would mean that the estate would have 

to retain the refunds and not distribute to them to creditors for several years while the statute of 

limitations for the IRS to potentially audit the liquidating trustee's returns ran.  See id. at ¶ 15.  

The motion in Quicksilver was approved by this Court without formal objection on the docket.6   

                                                 
Refunds, attached as Exhibit A; Order Granting Motion of Liquidating Trust For an Order Pursuant to 
Section 505(a) of The Bankruptcy Code Granting The Trust's Right to Tax Refunds, attached as Exhibit B. 

4  In re Resorts Int'l, Inc., 372 F.3d 154, 156-60 (3d Cir. 2004) addresses the jurisdiction of a bankruptcy 
court to determine post-confirmation malpractice claims brought by a litigation trust against an accounting 
firm for post-confirmation work for the trust.  By contrast, the tax years at issue in this case are 
pre-confirmation.  In re Custom Distrib. Svs. Inc., 224 F.3d 235, 243-44 (3d Cir. 2000) addresses the need 
to meet the requirements of applicable state law in order for section 505 to apply to a request for city tax 
refunds.  Because in this case the Debtor Liquidation Trust complied with all IRS rules when seeking tax 
refunds, there is no similar "proper request" issue here.   

 
5  See Liquidation Trustee's Motion For an Order Pursuant to Section 505 of The Bankruptcy Code Granting 

The Liquidation Trust's Rights to Certain Tax Refunds and Authorizing Distributions Thereof ("Quicksilver 
Motion"), attached hereto as Exhibit C. 

6  Order Pursuant to Section 505 of The Bankruptcy Code Granting The Liquidation Trust's Rights to Certain 
Tax Refunds and Authorizing Distributions Thereof, attached hereto as Exhibit D. 
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It is not clear why the United States is taking a different stance in this case when it raised 

no objection to essentially an identical motion in the Quicksilver case, and its failure to raise the 

same objection in that case may demonstrate that it does not uniformly interpret section 505 

in the manner it is asserting in this case.   

11. Further, in Quicksilver, the liquidating trustee sought refunds for taxes 

paid in post-confirmation tax years, as opposed to pre-petition tax years as in this case.  Id. at 

¶ 14.  As such, Quicksilver represents an example of the general belief that section 505 was 

intended to apply broadly to tax matters affecting the estate not limited by an overly narrow 

reading of section 505 such as that proposed by the United States in this case or that potentially 

could have been asserted in the Quicksilver case since the tax years in that case were all post-

confirmation.  See also In re Agway, Inc., 447 B.R. at 96 (also permitting determination of post-

confirmation tax liability of the estate under section 505). 

12. Ultimately, the facts of this case make clear why the result in cases like 

Van Dyke and Gordon Sel-Way should be the rule.  Prior to confirmation of the Plan in this case, 

the CARES Act had not been passed.  As a result, like in Quicksilver, the Debtors could not have 

sought the tax refunds at issue here pre-confirmation.  There simply is no policy reason 

to arbitrarily allow or disallow the Debtor Liquidation Trust the benefits of section 505 based 

upon when the CARES Act was passed relative to where chapter 11 case proceedings were in 

time.   

13. Indeed, as the Court is well aware, many chapter 11 cases confirm in a 

short period of time.  This chapter 11 case was filed in May, 2019 and the chapter 11 plan went 

effective at the end of the 2019 calendar year.  The result of the United States' position is that the 

Debtor Liquidation Trust could never have used section 505 as to a refund resulting from the 
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debtors' calendar year 2019 results, since the debtors could never have filed a 2019 tax return 

prior to confirmation of their plan on the last day of 2019.  Similarly, where any debtor in this 

jurisdiction files and confirms a chapter 11 case within a calendar year (or even well into the 

next calendar year), its liquidating estate would not be able to use section 505 to retain refunds 

resulting from the year of the chapter 11 filing, as the debtor would never have had enough time 

to file a tax return for that year prior to confirmation of its chapter 11 plan (tax returns for one 

year are typically not filed until well into the next year).  This simply cannot be the result 

intended by Congress.  

(ii) Other References to "Trustee" in the Bankruptcy Code Have Not Been 
Interpreted as Suggested by the United States. 

 
14. It also should be noted that bankruptcy courts have found that references 

to "trustee" include post-confirmation trustees when interpreting other provisions of the 

Bankruptcy Code using that same term.  See Van Dyke, 275 B.R. at 858-59 (quoting Gordon 

Sel-Way, 270 F.3d at 285).  An example is in the context of avoidance actions.  Both section 547 

and section 548 state that the "trustee" may bring certain actions.  11 U.S.C. § 547 ("[T]he 

trustee may . . . avoid any transfer. . . ."); 11 U.S.C. § 548 ("The trustee may avoid any 

transfer . . . .").  If the United States' position were followed, then post-confirmation liquidating 

trustees would not be able to bring avoidance actions.  Case law, however, is to the contrary.  

See, e.g. Van Dyke, 275 B.R. at 858-59 and Gordon Sel-Way, 270 F.3d at 285 (citing to Fleet 

Bank of Mass., N.A. v. Tierney, Kalis & Lucas (In re Patriot Ill. Corp.), 181 B.R. 56, 59 (Bankr. 

C.D. Ill. 1994) and Winston & Strawn v. Kelly (In re Churchfield Mgmt. & Inv. Corp.), 122 B.R. 

76, 79–80 (Bankr. N.D. Ill. 1990) and noting that, despite statutory language regarding 

"trustees," bankruptcy courts permitted successors-in-interest and assignees to bring §§ 544 and 

547 actions). 
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(iii) The Debtor Liquidating Trust is a Successor to the Debtors Under the 
Plan and Liquidating Trust Agreement. 

 
15. The United States at one point attempts to make the argument that the 

Debtor Liquidation Trust is not the successor to the Debtor, presumably to imply that it cannot 

access section 505 even under the interpretation of section 505(a)(2)(B)(i) accepted by most 

courts.  In fact, though, the Debtor Liquidation Trust is a successor to the debtor for purposes 

of section 505.  As the United States correctly notes, the Plan provides that "[t]he Debtor 

Liquidation Trust shall not be deemed a successor-in-interest of the Debtors for any purpose 

other than as specifically set forth in this Plan or in the Debtor Liquidation Trust Agreement."  

Plan, Art III (B)(12)(a).  But, both the Plan and the Debtor Liquidation Trust Agreement provide 

the Debtor Liquidation Trust is a successor for section 505 purposes.  The Plan expressly states 

that "[t]he Debtor Liquidation Trustee Functions shall include any and all powers and authority 

to . . . in the Debtor Liquidation Trustee's discretion, request an expedited determination of any 

unpaid tax liability of a Debtor pursuant to section 505(b) of the Bankruptcy Code."  Plan, Art. 

III (B)(4).  Further, the Debtor Liquidation Trust Agreement provides that "[t]he Debtor 

Liquidation Trustee may request an expedited determination of any tax matter of the Debtors, the 

Debtor Liquidation Trust or any Disputed Claims Reserve under section 505 of the Bankruptcy 

Code for which such determination may be requested thereunder."  Debtor Liquidation Trust 

Agreement, § 8.6. 
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(iv) There is Good Cause for the Court to Grant the Section 505 
Determination At This Time. 

 
16. The bankruptcy estate currently is ready to wind down, and distribution 

of approximately $52.5 million in tax refunds to creditors is one of the only remaining tasks 

of the Debtor Liquidation Trust.  There is no reason to believe that there is any issue with the 

right of the estate to the refunds, as the Debtor Liquidation Trust has followed the required 

statutory procedures and, despite having the required section 505 time to review the applicable 

returns, the IRS has not challenged the refunds to date.   

17. Further, the refund requests can easily be determined now.  At base, 

determination involves simple math.  The Debtor Liquidation Trust generated approximately 

$470 million of NOLs in 2018 and 2019 and carried back approximately $183 million of NOLs 

to generate the refunds.  The amount of taxes the Debtors paid in the prior years is a matter of 

record in the Debtors' prior tax returns.  As a result, the Debtors would assert that there is no 

reason to believe that there should be any dispute with respect to the tax refunds.  With dispute 

unlikely, it is impractical, costly, and unnecessary to keep the Debtor Liquidation Trust open for 

additional years.  Instead, it is time to close the estate and to distribute these significant funds 

to creditors.   

18. The only way to accomplish this now is for this Court to grant the Motion, 

providing the Debtor Liquidation Trust with the certainty it needs to move forward.  Without 

such a ruling, creditors will have to wait for years to receive their refunds, exposing the Debtor 

Liquidation Trust to additional expense and delay.  Providing certainty now to close the estate is 

exactly what section 505 was intended to achieve.  Van Dyke, 275 B.R. 858-59. 
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B. The Debtor Liquidation Trust Can Seek a Discharge Under Section 505(b). 
 

19. The United States advances similar arguments against the Debtor 

Liquidation Trust seeking a discharge under section 505(b) for its 2019 tax year as it does against 

the Debtor Liquidation Trust seeking a determination of its right to tax refunds under section 

505(a), and its arguments are similarly unavailing.  As noted above, courts generally have 

declined to narrowly interpret section 505's reference to "trustee," and the Debtor Liquidation 

Trust Agreement provides that the Debtor Liquidation Trust is a successor to the Debtor for 

purposes of section 505(b).  The United States also makes cursory arguments – citing to no 

supporting legal authority under section 505(b) – that (i) since the Debtor Liquidating Trustee 

received the tentative refund, section 505 is inapplicable; (ii) the motion does not concern an 

unpaid liability; (iii) because the estates ceased to exist after confirmation when the tax refunds 

were sought, any liability is not of the estates; and (iv) the refunds were not sought "during the 

administration of the case."  While none of these arguments appear correct,7 they are also 

irrelevant. 

20. The Debtor Liquidating Trust is seeking a determination that it is 

discharged from tax liability for tax year 2019, which is a pre-confirmation tax year and 

therefore eligible for determination under section 505(b).  The fact that the tax refunds were 

sought post-confirmation does not change this fact.   

                                                 
7  See, e.g., Gordon Sel-Way where the court held that "[g]iven that Sel-Way's Chapter 11 liquidation and 

reorganization plan does not provide for a discharge and the Plan obligates Sel-Way to use 
post-confirmation property to fulfill the plan of reorganization, we find that the tax refund claim, although 
post-petition property should be considered as property of the estate."  270 F.3d at 286. 
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CONCLUSION 

21. This Court should finally determine that the Debtor Liquidation Trust has 

the full and irrevocable right to the various tax refunds in the aggregate amount of approximately 

$52.5 million received by the Debtor Liquidation Trust from the IRS in July 2020 and 

March 2021 and that the Debtor Liquidation Trust may irrevocably retain and distribute those 

refunds in accordance with the Plan and Debtor Liquidation Trust Agreement.  Further, this 

Court should hold that the Debtors, their estates, the Debtor Liquidation Trustee, and the Debtor 

Liquidation Trust are fully discharged from all federal income tax liability for the Debtors' 2019 

tax year.  
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Dated: October 27, 2021 
 Wilmington, Delaware 

Respectfully submitted, 
 
 /s/    Sarah E. Silveira   
Daniel J. DeFranceschi (No. 2732) 
Paul N. Heath (No. 3704) 
Brett M. Haywood (No. 6166) 
Megan E. Kenney (No. 6426) 
Sarah E. Silveira (No. 6580) 
RICHARDS, LAYTON & FINGER, P.A. 
One Rodney Square 
920 N. King Street 
Wilmington, Delaware 19801 
Telephone: (302) 651-7700 
Facsimile:  (302) 651-7701 
Email: defranceschi@rlf.com 
 heath@rlf.com 
 haywood@rlf.com 
 kenney@rlf.com 
            silveira@rlf.com 
 
 -and- 
 
Heather Lennox (admitted pro hac vice) 
Thomas A. Wilson (admitted pro hac vice) 
JONES DAY 
901 Lakeside Avenue 
Cleveland, Ohio 44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212  
Email: hlennox@jonesday.com  
 tawilson@jonesday.com 
 
Brad B. Erens (admitted pro hac vice) 
Caitlin K. Cahow (admitted pro hac vice) 
JONES DAY 
77 West Wacker 
Chicago, Illinois  60601 
Telephone:  (312) 782-3939 
Facsimile:  (312) 782-8585 
Email: bberens@jonesday.com 

ccahow@jonesday.com 
 
ATTORNEYS FOR THE DEBTOR  
LIQUIDATION TRUST          
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EXHIBIT A 
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NY01/FEDEB/1418934.7  

Lynn L. Tavenner (VSB No. 30083) 
Paula S. Beran (VSB No. 34679) 
TAVENNER & BERAN, PLC 
20 North 8th Street, Second Floor 
Richmond, Virginia 23219 
Telephone:  (804) 783-8300 
Facsimile: (804) 783-0178 
 
-and- 
 
Eric R. Wilson  
Benjamin D. Feder 
KELLEY DRYE & WARREN LLP 
101 Park Avenue 
New York, New York  10178 
Tel:  (212) 808-7800 
Fax:  (212) 808-7897 
 
Attorneys for S&K Famous                                                                                                              
Brands, Inc. Liquidating Trust 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 
 
 
In re 
 
S & K Famous Brands, Inc., 
 
   Debtor. 
 

 
Chapter 11 
 
Case No. 09-30805 (KRH) 
 

 

 
MOTION OF LIQUIDATING TRUST FOR AN ORDER PURSUANT                                     

TO SECTION 505(a) OF THE BANKRUPTCY CODE GRANTING                                       
THE TRUST’S RIGHTS TO TAX REFUNDS  

The S&K Famous Brands, Inc. Liquidating Trust (the “Trust”), by and through its 

Liquidating Trustee (“Trustee”), hereby files this Motion for an Order Pursuant to Section 505(a) 

of the Bankruptcy Code Granting the Trust’s Rights to Tax Refunds (“Motion”), and in support 

thereof states as follows: 

Case 09-30805-KRH    Doc 874    Filed 11/24/10    Entered 11/24/10 12:26:58    Desc Main
Document      Page 1 of 19
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PRELIMINARY STATEMENT 

1. The primary function of the Trustee is to promptly collect, liquidate and distribute 

assets of the Trust to its claimant beneficiaries.  Under the Plan and the Liquidating Trust 

Agreement (as each is defined below), the Trustee is enjoined to do so in a manner that does not 

unduly prolong the duration of the Trust, hinder the Trustee’s efforts to dissolve the Debtor, or 

delay a final decree closing the Chapter 11 Case (as defined below). 

2. However, the Trustee faces such a scenario unless the Court authorizes and 

directs the disposition of certain Tax Refunds (as defined below) that S & K Famous Brands, Inc. 

(the “Debtor”) received from the Internal Revenue Service (the “IRS”) after the petition date in 

July 2009 and February 2010.  The Tax Refunds stem from the Debtor’s decision to carry back 

and deduct net operating losses incurred in tax year 2008 from taxable income recognized in tax 

years 2003 through 2006.  The Tax Refunds are subject to IRS review for a period extending at 

least until June 2012. The Trust is unable to distribute the Tax Refunds to its claimant 

beneficiaries by year-end due to this uncertainty, and delaying such distribution until the IRS 

review period expires would run counter to the terms of the Plan and Trust Agreement, and only 

serve to harm the beneficiaries and waste valuable judicial and administrative resources. 

3. Accordingly, in view of the Court’s express authority pursuant to section 505(a) 

of the Bankruptcy Code, the Trust respectfully requests that the Court finally determine the Trust 

has the right to the Tax Refunds.  The 120-day period afforded the IRS pursuant to section 

505(a)(2)(B)(i) of the Bankruptcy Code will have long expired by the time this Motion is heard 

on December 15, 2010.  Accordingly, the Court should grant the requested relief, which would 

put the Trust in a position to finally make its first distribution to its claimant beneficiaries by 

year-end.     
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JURISDICTION 

4. This Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding under 28 U.S.C. § 157(b).  Venue of this case and this Motion in 

this District is proper under 28 U.S.C. §§ 1408 and 1409.  The statutory predicate for the relief 

requested herein is section 505(a) of the Bankruptcy Code.  

BACKGROUND 

5. On February 9, 2009 (the “Petition Date”), the Debtor filed a voluntary petition in 

this Court for relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Case”). 

6. The Debtor managed and operated its business as a debtor in possession pursuant 

to sections 1107 and 1108 of title 11 of the United States Code (the “Bankruptcy Code”). 

7. No trustee or examiner has been appointed in this Chapter 11 Case. 

8. On February 11, 2009, the Office of the United States Trustee filed a Notice of 

Appointment of Official Committee of Unsecured Creditors (Docket No. 66), which listed the 

members of the Official Committee of Unsecured Creditors (the “Committee”). 

9. On December 23, 2009, the Court entered an order (the “Confirmation Order”) 

confirming the First Modified Plan of Liquidation under Chapter 11 of the Bankruptcy Code 

proposed by the Debtor and the Committee dated December 7, 2009 (as confirmed, the “Plan”).  

The Plan became effective on March 16, 2010 (the “Effective Date”) as set forth in that Notice of 

Effective Date (Docket No.  660).  

I. The Trust And Trustee 

10. Pursuant to the terms of the Plan and the Confirmation Order, KDW 

Restructuring & Liquidation Services LLC, was appointed Trustee, effective as of the Effective 

Date.  Plan at ¶ 6.7, p. 20; Confirmation Order at ¶ 5, p.10.  Further, the Confirmation Order 

approved the S&K Famous Brands, Inc. Liquidating Trust Agreement (the “Liquidating Trust 
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Agreement”) attached to the Plan Supplement.1  Confirmation Order at ¶ 5, p.10.  The initial 

term of the trust established thereby is five years; additional, finite extensions are available for 

cause, subject to Bankruptcy Court approval.  Plan at ¶ 6.11, p. 22. 

11. On the Effective Date, all of the Debtor’s Assets and the Estate’s Assets were 

transferred to the Trust pursuant to the terms of the Plan.  Plan at ¶ 6.2, p. 18; Confirmation 

Order at ¶ A.1, p. 11.  “Asset” is defined for this purpose under the Plan to include “any interest 

of the Debtor may have in any . . . tax refund or similar claim . . ..”  Plan at ¶ 1.2.4, p. 3; 

Confirmation Order at ¶ A.1, p. 11. 

12. Pursuant to the Liquidating Trust Agreement, the Trust is a grantor trust for 

federal income tax purposes within the meaning of Sections 671-677 of the Internal Revenue 

Code of 1986, as amended (the “Tax Code”).  Liquidating Trust Agreement at p. 2.     

A. The Trustee’s Responsibilities  

13. A fundamental purpose of the Trust is to collect, hold, administer, liquidate and 

distribute the transferred Assets pursuant to the terms of the Plan.  Plan at ¶ 5.2, p. 17; 

Liquidating Trust Agreement at ¶¶ 2.2, 4.1, pp. 4, 12.  The Trustee, on behalf of the Trust, is 

required to make timely distributions of net income of the Trust plus amounts collected from the 

sale or liquidation of Assets.  Liquidating Trust Agreement at ¶ 4.1, p. 12.  The Trustee, at the 

very least, is required to endeavor to make one annual distribution net of reserves.  Id.   The 

Trustee is expressly directed not to “unduly prolong the duration of the Trust.”  Id. 

14. To carry out its role, the Trustee, in its discretion, is authorized “to exercise and 

perform the rights, powers and duties held by the Estate” and “set forth in the Liquidating Trust 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan, 

Confirmation Order and Liquidating Trust Agreement. 
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Agreement.”  Plan at ¶ 6.7, pp. 20-21.  These responsibilities include, but are not limited to, the 

following: 

. . .  

(F) administering the Liquidating Trust and making appropriate 
distributions therefrom;  

. . .  

(J) exercising such other powers as may be vested in the 
Liquidating Trust, pursuant to the Liquidating Trust Agreement, 
the Plan, or other Final Orders of the Bankruptcy Court; 

. . .  

(M) filing tax returns and prosecuting tax refund claims with all 
applicable governmental entities on the Debtor’s behalf;  

(N) taking all steps required to dissolve the Debtor under 
applicable law; and  

(O) as soon as practicable, obtaining a final decree closing the 
Debtor’s Chapter 11 Case.  

Id. (emphasis added). 

15. The Liquidating Trust Agreement, in turn, builds on the Trustee’s responsibilities 

provided for in the Plan by authorizing the Trustee, in its discretion: 

[T]o take the following actions with respect to the Trust, Trust 
Assets and any powers reasonably incidental thereto, which the 
Trustee, in its reasonable discretion, deems necessary or 
appropriate to fulfill the liquidating purpose of the Trust, unless 
otherwise specifically limited or restricted by the Plan or this 
Agreement: 

  . . . 

O. make all tax withholdings, file tax information returns, 
prosecute tax refund claims, make tax elections by and on behalf of 
the Trust and file tax returns for the Trust as grantor trust under 
IRC Section 671 and Treasury Income Tax Regulation Section 
1.671-4 pursuant to and in accordance with the Plan and Article 
7.9 hereof, and pay taxes, if any, payable for and on behalf of the 
Trust; 
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. . . 

R. seek a determination of tax liability under Section 505 of the 
Bankruptcy Code; [and]  

. . . 

Y. take all other actions consistent with the provisions of the Plan 
that the Trustee deems reasonably necessary or desirable to 
administer the Trust.  

Liquidating Trust Agreement at ¶ 3.2, pp. 7-10 (emphasis added).   

B. Continuing Bankruptcy Jurisdiction Over The Chapter 11 Case 

16. The Plan provides that the Court shall retain jurisdiction over the Chapter 11 Case 

from and after the Effective Date to the entry of a Final Decree.  Plan at XII, p. 31.   The 

Bankruptcy Court’s jurisdiction expressly includes the ability “[t]o hear and determine matters 

concerning state, local and federal taxes in accordance with Bankruptcy Code sections 346, 505 

and 1146[.]”  Id. at XII.K (emphasis added). 

17. In addition, the Trust expressly provides the Trustee with the “right at any time to 

seek instructions from the [] Court concerning the administration or disposition of the Trust 

Assets.”  Liquidating Trust Agreement at ¶ 6.2, p. 19.   

II. The Debtor’s Tax Refunds 

A. The Debtor’s Net Operating Losses And Refund Request 

18. Prior to 2007, the Debtor consistently realized net profits from its business 

operations.2  Commencing in 2007, however, the Debtor suffered annual losses, and on its 2008 

federal corporate income tax return, filed June 9, 2009, the Debtor reported a net operating loss 

(“NOL”) of $29,307,691 (the “2008 NOL”) and an alternative minimum tax net operating loss 

                                                 
2  The Debtor filed federal corporate income tax returns for its 2003 through 2006 taxable years showing net 

taxable income and resulting tax liability aggregating approximately $5.5 million, which the Debtor paid. 
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(“AMT NOL”) of $29,405,251 (the “2008 AMT NOL”).  An NOL may be carried back to and 

deducted in the two taxable years preceding the year in which the NOL is realized pursuant to 

sections 172(a) and 172(b)(1)(A)(i) of the Tax Code.  The Debtor elected to carry $2,608,278 of 

its 2008 NOL and $1,829,744 of its 2008 AMT NOL back to its 2006 taxable year, offsetting all 

the taxable income and 90% of its AMT taxable income it had recognized in that year that had 

not previously been offset (the “2006 Carryback”).3   

19. On June 19, 2009, the Debtor, in order to effect the 2006 Carryback, filed IRS 

Form 1139 (“Form 1139”), “Corporation Application for Tentative Refund”, with the IRS.  The 

Debtor indicated on Form 1139 that the 2006 Carryback would result in a $708,067 decrease in 

the income tax it had paid for its 2006 taxable year, and requested a tentative refund of that 

amount (the “2006 Tax Refund”).  The IRS refunded that amount to the Debtor on July 23, 2009.  

B. New Legislation Permits The Debtor To Make Additional Refund Requests 

20. In November 2009, in a move to assist taxpayers that suffered significant losses in 

the economic downturn, Congress enacted Tax Code section 172(b)(1)(H), generally allowing a 

taxpayer to apply for an extended five-year carryback period for an NOL recognized in one of its 

taxable years beginning or ending in 2008 or 2009, and also allowing a taxpayer to offset 100% 

of its AMT taxable income with its AMT NOL, as opposed to 90% under prior law. 

21. In order to benefit from the new law, on December 21, 2009 the Debtor filed4 an 

amended Form 1139 to carry back an additional portion of its 2008 NOL and 2008 AMT NOL to 

offset taxable income and alternative minimum taxable income for tax years 2003 through 2006.  

                                                 
3  In August 2008 the Debtor carried back its 2007 NOL to its 2005 and 2006 taxable years, offsetting all of 

its 2005 taxable income (but not all of its 2005 alternative minimum taxable income) and a portion of its 
2006 taxable income. 

4  In accordance with Revenue Procedure 2009-52, 2009-49 IRB 744. 
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The result was an additional reduction in tax due for those years in the amount of $2,422,285.  

The IRS issued a tentative refund of $2,422,285 to the Debtor in February, 2010 (the “2003-2006 

Tax Refund”),5 and those funds were promptly transferred to the Trust. 

22. When the 2003-2006 Tax Refund is combined with the 2006 Tax Refund, the 

Debtor received a total of $3,130,352 in tentative refunds from the IRS pursuant to Forms 1139 

filed after the Petition Date with respect to its 2008 NOL (the “Tax Refunds”). 

C. Initial IRS Review Of Form 1139 Quick Refund Requests 

23. A formal claim for a tax refund is governed by Tax Code sections 6402 and 6511 

and requires a corporate taxpayer to timely file an amended corporate tax return, Form 1120X, 

for the tax year to which the NOL / AMT NOL is sought to be carried back.  A taxpayer may file 

an action with respect to the refund claim only after the IRS has disallowed the claim, or six 

months have passed since the filing date. 

24. In contrast, the Tax Refunds were issued in response to Forms 1139 and are 

governed by Tax Code section 6411, which provides an expedited procedure for obtaining a tax 

refund resulting from an NOL / AMT NOL carryback.  Under this “quick refund” procedure the 

IRS is required to act on the application within 90 days.6  Further, the scope of the IRS’ review 

during that 90-day period is very narrow: under Tax Code section 6411(b) the IRS may conduct 

a limited examination only of the Form 1139 itself to discover any omissions or errors of 

computation; the IRS may not examine the underlying tax returns for the loss and carryback 

years.  Assuming the Form 1139 request passes this narrow review, the refund amount is first 

                                                 
5  The Debtor’s taxable income eligible to be offset by a section 172(b)(1)(H) carryback in the five carryback 

years was sufficient to absorb only about one-third of its 2008 NOLs, and as a result $19,793,531 of the 
Debtor’s 2008 NOL and $19,048,003 of its 2008 AMT NOL remain unused. 

6  The 90-day period commences on the later of the date the Form 1139 is filed and the last day of the month 
that contains the final deadline for filing the tax return for the loss year. 
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applied against a limited class of unpaid taxes, if any, and the balance is refunded or credited to 

the taxpayer on or prior to the last day of the 90-day period. 

D. IRS Submission To The Joint Committee On Taxation 

25. Following its issuance of a refund in excess of $2 million in response to a 

taxpayer’s Form 1139, the IRS is required under Tax Code section 6405(b) to submit a report to 

the Joint Committee on Taxation (the “Joint Committee”) that (a) identifies the taxpayer to 

which the refund was issued and the amount of the refund and (b) summarizes the facts 

underlying the refund.  The report is submitted after the IRS determines the correct amount of tax 

for the relevant years under its regular procedures.  Submission of a refund report to the Joint 

Committee is not an approval process; the role of the Joint Committee is merely to serve as a 

“watchdog”. 7 

26. In accordance with Tax Code section 6405(b), the Richmond, Virginia office of 

the IRS conducted a limited scope audit of the Debtor’s 2008 taxable year and the taxable years 

to which the 2008 NOL was carried back, and prepared a report for submission to the Joint 

Committee.  The IRS provided a copy of its draft report to the Trustee on June 21, 2010.  In its 

draft report the IRS stated that the only change it proposed would be to increase the 2003-2006 

Refund by $8,897 to reflect application of an unclaimed tax credit for the Debtor’s 2005 taxable 

year.  Pursuant to the IRS’ request, the Trustee, on behalf of the Trust, executed documents 

agreeing to the IRS’ report and filed those documents with the IRS on July 29, 2010.  The IRS 

subsequently submitted its report, together with the documents executed by the Trustee, to the 

Joint Committee. 
                                                 
7   See American Enka Corporation v. Commissioner, 30 T.C. 684 (1958).  If the Joint Committee does not 

object to  a refund, that fact does not preclude the IRS from later seeking to overturn the refund or the 
courts from reviewing whether the refund was properly made.  See O’Gilvie V. United States, 66 F.3d 1550 
(10th Cir. 1995), aff’d 519 U.S. 79 (1996). 
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E. The Debtor’s Form 1120X Requests For The Tax Refunds  

27. The Debtor’s utilization of the quick refund procedure discussed above to obtain 

the Tax Refunds did not preclude the filing of a formal claim for the refunds.  26 C.F.R. 

§ 1.6411-1(b)(2).  Indeed, Treasury Regulation section 1.6411-1(b)(2) provides that a taxpayer 

that files an application for a quick refund may also file a formal claim for that refund under Tax 

Code section 6402, either before, together with or after the filing of the quick refund request.   

28. Accordingly, on July 29, 2010, the Trustee, on behalf of the Trust, filed a formal 

request for the Tax Refunds pursuant to Tax Code sections 6402 and 6511 by filing amended tax 

returns, Form 1120X, with the IRS for the Debtor’s 2003 through 2006 taxable years.  Those 

amended returns reflected the carryback of the 2008 NOL to the Debtor’s 2003 through 2006 

taxable years and the resulting reductions in tax for those years, as well as application of the 

additional $8,897 tax credit against the Taxpayer’s 2005  tax liability.  The amended tax returns 

requested formal determination by the IRS of the availability of the Tax Refunds and issuance of 

an additional $8,897 refund for the Debtor’s 2005 taxable year.  To date the Trustee has not 

received any response from the IRS with respect to the amended tax returns. 

F. IRS Look-Back Period For Possible Recovery Of The Tax Refunds 

29. Under both the formal claim and quick refund procedure, the IRS may take action 

against the taxpayer to recover all or any portion of a refund if it later determines that the refund 

should not have been issued (whether on substantive or procedural, legal or factual grounds).  

The IRS has three available methods of pursuing such recovery:  

30. First, the IRS may initiate regular tax deficiency procedures against the taxpayer, 

which Tax Code section 6501(j) generally allows within three years after the date the taxpayer 
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filed its return for the loss year.8  Since the limitations period runs from the filing date of the loss 

year return, the deficiency may be assessed in connection with a carryback year even if that year 

would otherwise be closed and not susceptible to audit. 

31. Second, the IRS may institute a civil suit to recover a refund within two years 

after the refund is issued pursuant to Tax Code section 7405.  The limitations period, however, is 

extended to five years under Tax Code section 6532(b) if it appears that any part of the refund 

was induced by fraud or misrepresentation of a material fact. 

32. The IRS may also summarily assess the “excess” refund if it were due to a 

mathematical error on the return pursuant to Tax Code section 6213(b)(3).  This summary 

procedure is intended as the converse of the quick refund procedure under Tax Code section 

6411.  This recovery method is not available to recover refunds issued under a formal claim for 

refund. 

33. Further, the two- and three-year statutory limitation periods described above 

merely specify the outer limits of when the IRS may commence an action; if started, actions can 

be followed by a protracted contest period that could literally take years to resolve. 

34. As applied to the instant circumstances, with respect to the 2006 Refund the IRS 

has until July 2011 to initiate a civil suit for recovery of an erroneous refund under Tax Code 

section 7405, and until June 2012 to commence tax deficiency procedures against the Debtor or 

its successor in interest.  With respect to the 2003-2006 Tax Refund, the IRS may initiate a civil 

suit for recovery of an erroneous refund until February 2012, and tax deficiency procedures 

against the Debtor or its successor in interest until June 2012.  

                                                 
8  The time limit may be extended in certain circumstances; no time limit applies in the case of a false or 

fraudulent return filed with the intent to, among other things, evade tax. 
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ARGUMENT 

I. The Trust Is Entitled To Carryback Net Operating Losses Pursuant To The Tax 
Code_  

35. The Tax Refunds consist of the 2006 Tax Refund and the 2003-2006 Tax Refund.   

With respect to the 2006 Tax Refund, sections 172(a) and 172(b)(1)(A)(i) of the Tax Code 

permit a NOL to be carried back to and deducted in the two taxable years preceding the year in 

which the NOL is realized.  In this case the Debtor carried $2,608,278 of its 2008 NOL and 

$1,829,744 of its 2008 AMT NOL back to its 2006 taxable year, and realized a $708,067 

decrease in the income tax it had paid for such taxable year.  The Debtor obtained the 2006 Tax 

Refund on July 23, 2009, by utilizing the “quick refund” procedure described above.  On July 29, 

2010, the Trustee, on behalf of the Trust, filed a formal request for the 2006 Tax Refund 

pursuant to Tax Code sections 6402 and 6511 by filing amended tax returns, Form 1120X.    

36.  The 2003-2006 Tax Refund was obtained pursuant to Tax Code section 

172(b)(1)(H), which was recently enacted to generally allow a taxpayer to apply for an extended 

five-year carryback as more fully described above.   In this case the Debtor carried an additional 

portion of its 2008 NOL and 2008 AMT NOL to offset taxable income and alternative minimum 

taxable income for tax years 2003 through 2006.  The Debtors realized a reduction in tax due for 

those years in the amount of $2,422,285, which was refunded by the IRS in February 2010 

through the “quick refund” procedure.  Again, on July 29, 2010, the Trustee, on behalf of the 

Trust, filed a formal request for the 2003-2006 Tax Refund pursuant to Tax Code sections 6402 

and 6511.9   

                                                 
9  The amended tax return filed in connection with the 2003-2006 Tax Refund included the additional 

$8,897.00 tax credit for the Debtor’s 2005 taxable year, as set forth in paragraph 29 above. 
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37. Under the tax laws summarized above, all of the Tax Refunds consist of net 

operating losses that the Trustee, on behalf of the Trust, is entitled to carryback to prior taxable 

years pursuant to the Tax Code.  Accordingly, those refunds were properly requested and paid to 

the Trust, and there can be no question but that the Trust has the right under the tax laws to the 

refunds and distribute them to its claimant beneficiaries in accordance with the Plan and Trust 

Agreement.   

II. The Court Has The Power To Determine The Rights Of The Trust To The Tax 
Refunds           

38. The Court has ample power and jurisdictional authority to determine the rights of 

the Trust to the Tax Refunds.  First, the Court retains continuing jurisdiction over the Chapter 11 

Case pursuant to the express terms of the Plan and the Confirmation Order.  Liquidating Trust 

Agreement at ¶ 6.2, p.19; Plan at XII, p. 31; Confirmation Order at ¶ I.6, p. 21.   

39. Second, the Plan and the Liquidating Trust Agreement specifically allow the 

Trustee to request from the Court a determination regarding the disposition of the Tax Refunds 

under section 505 of the Bankruptcy Code.  Plan at XII.K, p. 31; Liquidating Trust Agreement at 

¶ 3.2.R, p. 9.  Section 505(a) of the Bankruptcy Code authorizes the Court to determine “the 

amount or legality of any tax, any fine or penalty relating to a tax, or any addition to tax, whether 

or not previously assessed, whether or not paid, and whether or not contested before and 

adjudicated by a judicial or administrative tribunal of competent jurisdiction.”  11 U.S.C. 

§ 505(a)(1).10 

                                                 
10  Courts have held that section 505(a) of the Bankruptcy Code can be used, as here, to address existing tax 

liabilities that occurred preconfirmation.  First, the Tax Refunds “exist” and are ripe for adjudication under 
section 505(a).  Second, the Court has subject matter jurisdiction since the Tax Refunds are predicated on 
the tax effects of NOLs and AMT NOLs that arose in 2008 on tax liability incurred in tax years 2003-2006, 
all well before the Petition Date and the confirmation of the Plan. 
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40. There are only three limitations on the broad grant of authority to the Court in 

section 505(a)(1) to determine the estate’s taxes, including tax refunds.  See 11 U.S.C. § 

505(a)(2).  Only the second limitation pertains to determinations of the estate’s right to a tax 

refund.11  It provides that before the Court may determine the estate’s right to a refund, 120 days 

must have passed after formal refund claims have been filed with the IRS for the refunds.  11 

U.S.C. § 505(a)(2)(B)(i).  The Trustee filed for formal requests for the Tax Refunds in July 2010, 

and the hearing on this Motion is set for December 15, 2010, which is more than 120 days after 

the Trustee filed the amended tax returns.  Accordingly, section 505(a)(2)(B)(i) is satisfied. 

41. Further, the prompt distribution of the Tax Refunds is in the best interest of the 

Trust beneficiaries, and necessary to implement both the Plan and the Liquidating Trust 

Agreement.  The Trustee is charged on behalf of the Trust with administering the Trust by 

collecting, liquidating and distributing Assets to the beneficiaries.  Plan at ¶¶ 5.2, 6.7, p. 17, 20; 

Liquidating Trust Agreement at ¶¶ 2.2, 4.1, pp. 4, 12.  The Trustee is also responsible for 

“prosecut[ing] tax refunds with all applicable governmental entities.”  Plan at ¶ 6.7, pp. 20-21; 

Liquidating Trust Agreement at ¶ 3.2, pp. 7-10.  Once obtained, the Tax Refunds are 

unquestionably Assets of the Trust pursuant to sections 1.2.4 and 6.2 of the Plan and 

Confirmation Order, and therefore should be timely distributed by the Trustee to the Trust 

beneficiaries.  Liquidating Trust Agreement at ¶ 4.1, p. 12.  

42. However, absent the granting of the relief requested in this Motion and the entry 

of the Order, the Tax Refunds will be subject to IRS review (and possible denial and repayment) 

for a period that stretches at least to June 2012, and if an action is commenced during this period 
                                                 
11  The first exception prevents the Court from adjudicating claims that were already contested and adjudicated 

in a court of competent jurisdiction prior to the Petition Date.  The first exception does not apply here; the 
Tax Refund has not been contested or adjudicated outside of this Motion.  The third exception addresses ad 
valorem taxes, which are not implicated here. 
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it could take years to resolve.  Conceivably, the IRS review period could require an extension of 

the Trust’s initial five-year term.  The uncertainty caused by the IRS review period prevents the 

Trust from distributing the Tax Refunds to its claimant beneficiaries, and simply waiting for the 

review period to expire would unduly prolong the expense and duration of the Trust in 

contravention of section 4.1 of the Liquidating Trust Agreement.  An extended delay would also 

run counter to the Trustee’s responsibility to dissolve the Debtor and obtain – “as soon as 

practicable” – a final decree closing the Chapter 11 Case pursuant to section 6.7 of the Plan.  

Clearly, implementation of the Plan and the Liquidating Trust Agreement requires a timely 

distribution of the Tax Refunds. 

43. Accordingly, the Trust requests that the Trust’s rights to the Tax Refunds should 

be deemed to be finally determined in accordance with section 505(a)(1) of the Bankruptcy 

Code.  

NOTICE AND PROCEDURE 

44. Notice of this Motion has been provided to all parties-in-interest in accordance 

with the Court’s Order Pursuant to Bankruptcy Code Sections 102 and 105, Bankruptcy Rules 

2002 and 9007, and Local Bankruptcy Rules 2002-1 and 9013-1 Establishing Certain Notice, 

Case Management and Administrative Procedures (Docket No. 51) (the “Case Management 

Order”). 

WAIVER OF MEMORANDUM OF LAW 

45. Pursuant to Local Bankruptcy Rule 9013-1(G), and because there are no novel 

issues of law presented in the Motion, the Trustee requests that the requirement that all motions 

be accompanied by a written memorandum of law be waived. 

Case 09-30805-KRH    Doc 874    Filed 11/24/10    Entered 11/24/10 12:26:58    Desc Main
Document      Page 15 of 19

Case 19-11240-LSS    Doc 1497-1    Filed 10/27/21    Page 16 of 20



 

 - 16 - 
NY01/FEDEB/1418934.7  

NO PRIOR RELIEF 

46. No previous request for the relief sought herein has been made to this Court or 

any other court. 

 

WHEREFORE, the Trust, by and through the Trustee, requests the Court enter an 

Order substantially in the form attached hereto as Exhibit A (a) finally determining that the 

Trust, to which the right to the Tax Refunds was assigned pursuant to the Plan and Confirmation 

Order, has the right to those refunds pursuant to section 505 of the Bankruptcy Code, (b) 

authorizing the distribution of the Tax Refunds by the Trustee, on behalf of the Trust, to the 

Trust’s claimant beneficiaries in accordance with the Plan and Trust Agreement, and (c) granting 

such other and further relief as the Court deems appropriate.  

 
Dated:  Richmond, Virginia   Respectfully submitted, 

November 24, 2010 
/s/ Paula S. Beran   
Lynn L. Tavenner (VSB No. 30083) 
Paula S. Beran (VSB No. 34679) 
TAVENNER & BERAN, PLC 
20 North 8th Street, Second Floor 
Richmond, Virginia 23219 
Telephone:  (804) 783-8300 
Facsimile: (804) 783-0178 

 
-and- 

 
Eric R. Wilson  
Benjamin D. Feder 
KELLEY DRYE & WARREN LLP 
101 Park Avenue 
New York, New York  10178 
Tel:  (212) 808-7800 
Fax:  (212) 808-7897 

 
Attorneys for S&K Famous                                          
Brands, Inc. Liquidating Trust 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on or before the 24th day of November, 2010, a true 
and correct copy of the above and foregoing Motion of Liquidating Trust for an Order Pursuant 
to Section 505(a) of the Bankruptcy Code Granting the Trust’s Rights to Tax Refunds was 
served via United States mail, first-class, postage prepaid and/or by electronic delivery to all 
parties on the Primary Service List (as defined in the Case Management Order) and to the 
following: 

 
Internal Revenue Service 
400 N. Eighth St. 
Richmond, VA 23219  
  
Internal Revenue Service 
PO Box 16236 
Philadelphia, PA 19114 
 
Internal Revenue Service 
Centralized Insolvency Unit 
PO Box 21126 
Philadelphia, PA 19114 
 
Neil H. MacBride, United States Attorney 
600 East Main Street  
Suite 1800  
Richmond, VA 23219-2447 
 
Internal Revenue Service 
P.O. Box 10025 
Stop Room 898 
Richmond, VA 23240 
 
Stephen M. Friedberg 
600 E. Main Street, Suite 1601 
Richmond, VA 23219-2430 

 
United States Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530-0001 

 
  Paula S. Beran     
Lynn L. Tavenner (VSB No. 30083) 
Paula S. Beran (VSB No. 34679) 
TAVENNER & BERAN, PLC 
20 North 8th Street, Second Floor 
Richmond, Virginia 23219 
(804) 783-8300 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 
 
 
In re 
 
S & K Famous Brands, Inc., 
 
   Debtor. 
 

 
Chapter 11 
 
Case No. 09-30805 (KRH) 
 
 

 
 

[PROPOSED] ORDER GRANTING MOTION OF LIQUIDATING TRUST                         
FOR AN ORDER PURSUANT TO SECTION 505(a) OF THE BANKRUPTCY                   

CODE GRANTING THE TRUST’S RIGHTS TO TAX REFUNDS 
 

Upon the motion of S&K Famous Brands, Inc. Liquidating Trust (the “Trust”) 

dated November 24, 2010, for an Order Pursuant to Section 505(a) of the Bankruptcy Code 

Granting the Trust’s Rights to Tax Refunds (the “Motion”), and the Court having reviewed the 

Motion and considered the arguments of counsel at a hearing on the Motion, if necessary, and 

any objections to the Motion having been withdrawn or overruled, and the Court finding that (i) 

the Court has jurisdiction over this matter pursuant to 28 U.S.C. § 157 and 1334, (ii) venue is 

proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409, (iii) this is a core proceeding 

pursuant to 28 U.S.C. § 157(b), (iv) capitalized terms not otherwise defined herein have the 

meanings given to them in the Motion, (v) due, appropriate and sufficient notice of the Motion 

and the hearing thereon has been provided to all parties entitled to receive such notice, and no 

other or further notice of the Motion or the hearing thereon need be provided, and (vi) the legal 

and factual basis set forth in the Motion establish just cause for the relief granted herein,  

NOW, THEREFORE, IT IS HEREBY ORDERED THAT: 

1. The Motion is granted. 
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2. Pursuant to 11 U.S.C. § 505(a), this Court finally determines that the Trust 

has the right to the Tax Refunds under applicable tax law and may keep 

and distribute those refunds in accordance with the Plan and Trust 

Agreement, and the IRS lacks any valid claims against or interests in the 

Tax Refunds.   

3. This Court shall retain jurisdiction with respect to all matters arising from 

or related to the implementation or interpretation of this Order. 

 
Dated: Richmond, Virginia  
 December ___, 2010 
 
             
     UNITED STATES BANKRUPTCY JUDGE 
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Lynn L. Tavenner (VSB No. 30083)
Paula S. Beran (VSB No. 34679)
TAVENNER & BERAN, PLC
20 North 8th Street, Second Floor
Richmond, Virginia 23219
Telephone:  (804) 783-8300
Facsimile:  (804) 783-0178

-and-

Jeffrey N. Pomerantz (admitted pro hac vice)
Shirley S. Cho (admitted pro hac vice)
PACHULSKI STANG ZIEHL & JONES LLP
10100 Santa Monica Blvd., Suite 1100
Los Angeles, CA  90067-4100
Telephone:  (310) 277-6910
Facsimile:  (310) 201-0760

Attorneys for S&K Famous Brands, Inc. Liquidating Trust 

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION

----------------------------------------------------x
In re : Chapter 11

:
S & K Famous Brands, Inc., : Case No. 09-30805 (KRH)

:
Debtor. :

----------------------------------------------------x

ORDER GRANTING MOTION OF LIQUIDATING TRUST FOR
AN ORDER PURSUANT TO SECTION 505(a) OF THE BANKRUPTCY

CODE  GRANTING THE TRUST’S RIGHTS TO TAX REFUNDS

Upon the motion of S&K Famous Brands, Inc. Liquidating Trust (the “Trust”) 

dated November 24, 2010, for an Order Pursuant to Section 505(a) of the Bankruptcy Code 

Granting the Trust’s Rights to Tax Refunds (the “Motion”), and the Court having reviewed the 

Motion and considered the arguments of counsel at a hearing on the Motion, if necessary, and any 

objections to the Motion having been withdrawn or overruled, and the Court finding that (i) the 
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Court has jurisdiction over this matter pursuant to 28 U.S.C. § 157 and 1334, (ii) venue is proper in 

this district pursuant to 28 U.S.C. §§ 1408 and 1409, (iii) this is a core proceeding pursuant to 28 

U.S.C. § 157(b), (iv) capitalized terms not otherwise defined herein have the meanings given to 

them in the Motion, (v) due, appropriate and sufficient notice of the Motion and the hearing 

thereon has been provided to all parties entitled to receive such notice, and no other or further 

notice of the Motion or the hearing thereon need be provided, and (vi) the legal and factual basis 

set forth in the Motion establish just cause for the relief granted herein, 

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The Motion is granted.

2. Pursuant to 11 U.S.C. § 505(a), this Court finally determines that the Trust 

has the right to the Tax Refunds under applicable tax law and may keep and 

distribute those refunds in accordance with the Plan and Trust Agreement, 

and the IRS lacks any valid claims against or interests in the Tax Refunds.  

3. Notwithstanding Rule 6004(h) or any other bankruptcy rule of the Federal 

Rules of Bankruptcy Procedure, this Order shall be effective and 

enforceable immediately upon entry.  This Court expressly finds that there 

is no reason for a stay in the implementation or effectiveness of this Order; 

and  

4. This Court shall retain jurisdiction with respect to all matters arising from or 

related to the implementation or interpretation of this Order.

Dated: Richmond Virginia
December__, 2010

____________________________________
UNITED STATES BANKRUPTCY JUDGE
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WE ASK FOR THIS:

/s/ Lynn L. Tavenner
Lynn L. Tavenner, Esquire (VSB No. 30083) 
Paula S. Beran, Esquire  (VSB No. 34679)
TAVENNER & BERAN, PLC
20 North 8th Street, Second Floor
Richmond, Virginia 23219
(804) 783-8300

Attorneys for S&K Famous Brands, Inc. Liquidating Trust

CERTIFICATION OF ENDORSEMENT UNDER LOCAL RULE 9022-1(C)

Pursuant to Local Bankruptcy Rule 9022-1-(C), I hereby certify that the foregoing 
proposed order has been endorsed by or served upon all necessary parties.

/s/ Lynn L. Tavenner____________________
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
Quicksilver Resources Inc., et al.,1 ) Case No. 15-10585 (LSS) 
 )  
   Debtors. ) 

) 
)     

Jointly Administered 
 
Hearing Date:  Dec. 10, 2019 at 4:00 p.m. (ET) 

 ) Obj. Deadline:  Dec. 2, 2019 at 4:00 p.m. (ET) 

  
LIQUIDATION TRUSTEE’S MOTION FOR AN ORDER  
PURSUANT TO SECTION 505 OF THE BANKRUPTCY  

CODE GRANTING THE LIQUIDATION TRUST’S RIGHTS TO  
CERTAIN TAX REFUNDS AND AUTHORIZING DISTRIBUTIONS THEREOF 

Eugene I. Davis, in his capacity as the liquidation trustee (the “Liquidation Trustee”) for 

the KWK Liquidation Trust (the “Liquidation Trust”) established pursuant to the order 

confirming the First Amended Joint Chapter 11 Plan of Liquidation for Quicksilver Resources 

Inc. and its Affiliated Debtors (the “Plan”),2 seeks entry of an order, substantially in the form 

attached hereto as Exhibit A (the “Proposed Order”), (a) finally determining that the Liquidation 

Trust is entitled to the Alternative Minimum Tax credit refund received on April 30, 2019 in the 

amount of $21,454,784 (the “AMT Refund”), (b) authorizing the Liquidation Trustee to 

(i) distribute the net proceeds of the AMT Refund to the Second Lien Liquidation Trust 

Beneficiaries, and (ii) pay BK Value Finders, LLC’s (“BK Finders”) fees based on the receipt of 

the AMT Refund.  In support of the motion, the Liquidation Trustee respectfully states as 

follows: 
                                                           
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Quicksilver Resources Inc. [6163]; Barnett Shale Operating LLC [0257]; Cowtown Drilling, Inc. 
[8899]; Cowtown Gas Processing L.P. [1404]; Cowtown Pipeline Funding, Inc. [9774]; Cowtown Pipeline L.P. 
[9769]; Cowtown Pipeline Management, Inc. [9771]; Makarios Resources International Holdings LLC [1765]; 
Makarios Resources International Inc. [7612]; QPP Holdings LLC [0057]; QPP Parent LLC [8748]; Quicksilver 
Production Partners GP LLC [2701]; Quicksilver Production Partners LP [9129]; and Silver Stream Pipeline 
Company LLC [9384].  The Debtors’ address is 801 Cherry Street, Suite 3700, Unit 19, Fort Worth, Texas 76102. 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Plan. 
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JURISDICTION 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

2. Venue in this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The predicates for the relief requested herein are section 505 of chapter 11 of 

title 11 of the United States Code (the “Bankruptcy Code”) and Articles Nine and Twelve of the 

Plan.  

BACKGROUND 

A. General Background 

4. On March 17, 2015 (the “Petition Date”), Quicksilver Resources, Inc. 

(“Quicksilver”) and its subsidiaries (collectively with Quicksilver, the “Debtors”) each filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code in this Court.  Throughout 

their chapter 11 cases, the Debtors operated their business and managed their properties as debtors 

in possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  These chapter 11 cases 

have been consolidated for procedural purposes only and are being jointly administered pursuant 

to Bankruptcy Rule 1015 and rule 1015-1 of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”). 

5. On January 27, 2016, the Court entered an order [D.I. 1095] approving the sale of 

substantially all of the Debtors’ U.S. assets to BlueStone Natural Resources II, LLC 

(“BlueStone”) for $254 million in cash (the “Sale”).  The Sale to BlueStone closed on April 6, 

2016, effective as of April 1, 2016. 

6. On August 16, 2016, the Court entered an order [D.I. 1633] (the “Confirmation 

Order”) confirming the Plan.  The effective date of the Plan occurred on August 31, 2016 (the 
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“Effective Date”).  On the Effective Date, the Liquidation Trust was established pursuant to the 

Confirmation Order and the KWK Liquidation Trust Agreement, dated as of August 31, 2016, by 

and among the Debtors and the Liquidation Trustee (the “Trust Agreement”).  Confirmation 

Order at ¶ 15. 

B. The Liquidation Trust and the Liquidation Trustee 

7. Pursuant to the Plan, the Liquidation Trust was established to, among other 

things, facilitate distributions to holders of Allowed Claims.  The Plan incorporated a settlement 

that set forth the consideration to be provided to the various creditor constituencies.  Specifically, 

holders of Allowed General Unsecured Claims were entitled to receive their pro rata share of the 

Unsecured Plan Consideration, which consisted of (a) $17.5 million in Cash plus (b) 50% of 

recoveries from the Canadian Proceeds in excess of $2.5 million.  Plan at 3.3.5.  Holders of 

Allowed Second Lien Secured Claims were entitled to receive their pro rata share of the Second 

Lien Plan Consideration, which consisted of the remainder of the Debtors’ cash and other assets 

after payment of administrative claims, priority claims, other secured claims, and professional fee 

claims.  Plan at 3.3.4. 

8. On the Effective Date, the Liquidation Trust Assets automatically vested in the 

Liquidation Trust.  Confirmation Order at ¶ 16; Plan at 9.3.  Pursuant to the Trust Agreement, the 

Liquidation Trust is two separate grantor trusts for U.S. federal income tax purposes pursuant to 

Section 671-677 of the Internal Revenue Code of 1986 (as amended) with the Second Lien 

Liquidation Trust Beneficiaries treated as grantors and owners of one trust and the Unsecured 

Liquidation Trust Beneficiaries treated as the grantors and owners of another trust.  Trust 

Agreement at 3.1(b).  The Second Lien Liquidation Trust Assets include all property and assets of 

the Debtors remaining after the segregation of the Unsecured Plan Consideration and reserving 
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for certain claims and consideration to be paid pursuant to the Plan.  Plan at 1.1.70; Trust 

Agreement at 1.1. 

C. The Liquidation Trustee’s Responsibilities 

9. The purpose of the Liquidation Trust is to liquidate, administer, and distribute its 

assets.  Plan at 9.2.1; Trust Agreement at 5.1.  The Liquidation Trustee, on behalf of the 

Liquidation Trust, is required to make timely distributions of the Liquidation Trust Assets.  Plan 

at 9.6.1; Trust Agreement at 5.1.  The Liquidation Trustee is expressly directed not to “unduly 

prolong the duration of the Liquidation Trust.”  Plan at 9.6.1; Trust Agreement at 5.1. 

10. The Plan provides that the duties and powers of the Liquidation Trustee shall 

include “all powers necessary to implement the Plan with respect to all Debtors and monetize the 

Liquidation Trust Assets” to make distributions pursuant to the Plan.  Plan at 9.6.1.  These powers 

include preparing and filing, on behalf of the Debtors, “all tax returns required to be filed or that 

the Liquidation Trustee otherwise deems appropriate.”  Plan at 9.6.7.  The Trust Agreement 

delineates the Liquidation Trustee’s duties and powers by authorizing the Liquidation Trustee, 

subject to the discretion and oversight of the Trust Advisory Board and the Unsecured Advisory 

Group, to: 

10. prepare and file (or cause to be prepared and filed), on behalf 
of the Debtors, all other tax returns required to be filed or that the 
Liquidating Trustee otherwise deems appropriate; 

11. request any appropriate tax determination, including, without 
limitation, a determination pursuant to Section 505 of the 
Bankruptcy Code;  

. . . 
 
20. exercise such other powers as may be vested in or assumed by 
the Liquidation Trust or the [] [Liquidation] Trustee pursuant to the 
Plan, Bankruptcy Court order or as may be necessary and proper to 
carry out the provisions of the Plan.  
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Trust Agreement at 3.5. 

11. Pursuant to section 9.6.3 of the Plan (regarding the retention of professionals) and 

section 2.4 of the Trust Agreement (regarding the retention of professionals), the Liquidation 

Trustee, with the approval of the Trust Advisory Board, retained BK Finders to assist the 

Liquidation Trustee in monetizing and recovering certain assets, including the Debtors’ tax 

refunds, that may be available to the Liquidation Trust.  Pursuant to the agreement between BK 

Finders and the Liquidation Trust, BK Finders is entitled to a finder’s fee of 50% of Net 

Recoveries3 from claims identified by BK Finders.  

D. Continuing Bankruptcy Court Jurisdiction Over the Chapter 11 Cases 

12. The Plan provides that after the Effective Date, the Court shall: 

retain the maximum legally permissible jurisdiction over all 
matters arising out of, and related to the Chapter 11 Cases or the 
Plan pursuant to, and for purposes of, Bankruptcy Code sections 
105(a) and 1142, including, without limitation, jurisdiction to:  . . . 
hear and determine matters concerning state, local, and federal 
taxes in accordance with Bankruptcy Code sections 346, 505, and 
1146. 

Plan at 12.1.17; see Confirmation Order at ¶ 41(q).  The Trust Agreement expressly provides that 

the Liquidation Trustee: 

may request an expedited determination of taxes of the Debtors or 
the Liquidation Trust . . . under section 505(b) of the Bankruptcy 
Code for all returns filed for, or on behalf of, the Debtors or the 
Liquidation Trust for all taxable periods through the dissolution of 
the Liquidation Trust. 

Trust Agreement at 8.5 

                                                           
3 “Net Recoveries” means the gross amount recovered in connection with realizing upon and/or collecting on the 
claims less reasonable and documented attorneys’ fees, accounting fees, and other costs and expenses directly 
related to the actual realization and collection of the claims. 
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E. The Repeal of the Corporate Alternative Minimum Tax, the Request for the AMT 
Refund, and the Submission of a Prompt Determination of the Liquidation Trust’s 
Right to the AMT Refund 

13. The 2017 Tax Cuts and Jobs Act (the “TCJA”) repealed the alternative minimum 

tax (“AMT”) for tax years beginning after December 31, 2017 and established a tentative 

minimum tax of zero for corporations.  See 26 U.S.C. § 53(d)(2).  Additionally, the TCJA 

provides for a refund of minimum tax credits over four (4) years, beginning with tax year 2018.  

See 26 U.S.C. § 55(e).  The AMT credits may be requested as refunds according to the following 

schedule:   

 2018 - 50% of AMT credits carried forward 
 2019 - 50% of AMT credits remaining after 2018 
 2020 - 50% of AMT credits remaining after 2019 
 2021 - 100% of AMT credits remaining 

On January 4, 2019, the Internal Revenue Service (the “IRS”) issued a statement providing that 

AMT refunds for taxable years beginning after December 31, 2017 will not be subject to 

sequestration.  See Effect of Sequestration on the Alternative Minimum Tax Credit for 

Corporations (fiscal year 2019), INTERNAL REVENUE SERVICE https://www.irs.gov/newsroom/ 

effect-of-sequestration-on-the-alternative-minimum-tax-credit-for-corporations-fiscal-year-2019 

(last visited November 15, 2019).  

14. In March 2018, BK Finders identified an opportunity for the Liquidation Trust to 

collect a significant tax refund as a result of the TCJA and notified the Liquidation Trustee of 

such opportunity.  As of the beginning of tax year 2018, Quicksilver had an AMT credit 

carryforward of $42,909,569 that BK Finders and the Liquidation Trustee believed was 

recoverable as a tax refund.  Following identification of the AMT credit carryforward, BK 

Finders worked closely with the Liquidation Trustee, his counsel, and his tax advisors to review 

and analyze the Debtors’ tax attributes and advised the Liquidation Trustee in connection with 
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completing the steps necessary to request the AMT Refund.  On April 11, 2019, the Liquidation 

Trustee filed IRS Form 1120 to request the AMT credit carryforward that was allowable as a 

refund for tax year 2018, which was $21,454,784 (i.e., fifty (50) percent of the total AMT credit 

carryforward of $42,909,569).  As disclosed in the Post-Confirmation Monthly Operating Report 

for the period from April 1, 2019 through June 30, 2019 [D.I. 2190], the IRS issued the AMT 

Refund in the amount of $21,454,784 to the Liquidation Trust on April 30, 2019.  Because the 

AMT Refund was issued on an originally filed tax return, the AMT Refund was not subject to 

Joint Committee review pursuant to 26 U.S.C. § 6405.  See 26 C.F.R. § 301.6402-4.   

15. As noted above, the Liquidation Trustee has the duty to liquidate and convert the 

Liquidation Trust Assets in an expeditious and orderly manner and make timely distributions 

under the Plan.  As a result, the Liquidation Trustee is required to distribute the net proceeds of 

the AMT Refund to the Second Lien Liquidation Trust Beneficiaries.  The IRS, however, 

generally has three years from the filing of a return to select the return for audit and assess taxes 

or take action against a taxpayer to recover all or any portion of a refund.  26 U.S.C. § 6501.  As 

applied to the instant circumstances, with respect to the AMT Refund which was requested on a 

tax return due on April 15, 2019, the IRS would have until April 15, 2022 to potentially audit the 

2018 tax return and dispute the Liquidation Trust’s right to the AMT Refund.  Notwithstanding 

the possibility of a future audit, it would be against the intention and spirit of the Plan and the 

Trust Agreement if the Liquidation Trustee were required to withhold distributions of the AMT 

Refund to wait out the expiration of the three-year statutory limitation period.  To address this 

type of situation, Congress enacted Bankruptcy Code section 505 which provides procedures for 

prompt determination of tax refunds and tax liabilities.   
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16. Following the receipt of the AMT Refund, the Liquidation Trustee took steps to 

seek a prompt determination of entitlement to the AMT Refund to ensure that the net proceeds 

could be distributed to the Second Lien Liquidation Trust Beneficiaries after payment of the fee to 

BK Finders.  On July 31, 2019, the Liquidation Trustee submitted to the IRS, Centralized 

Insolvency Operation, a formal request for prompt determination of the Liquidation Trust’s right 

to the AMT Refund pursuant to Bankruptcy Code section 505 as set forth in Quicksilver’s 2018 

tax return.  On September 11, 2019, the IRS responded to the Liquidation Trustee’s request—the 

2018 tax return was not selected for examination (the “IRS Response”); thus, the IRS accepted 

the 2018 tax return as filed, including payment of the AMT Refund.  The IRS Response is 

attached hereto as Exhibit B. 

17. The next refund claim on account of the AMT credit carryforward can be made 

with the filing of Quicksilver’s 2019 tax return in 2020, and the refund is estimated to be 

approximately $10,727,392 (i.e., 50% of the remaining AMT credit carryforward in the amount of 

$21,454,784).  For tax years 2020 and 2021, the Liquidation Trustee would be entitled to request 

a refund of $5,363,696 in each year to receive the remainder of the total AMT refund of 

$42,909,568.  Pursuant to the agreement by which BK Finders was retained, BK Finders remains 

entitled to a fee of 50% of any AMT refund received by the Liquidation Trust (less any costs and 

expenses related to the collection of the AMT refund).   

RELIEF REQUESTED 
 

18. The Liquidation Trustee submits this motion requesting entry of the Proposed 

Order pursuant to Bankruptcy Code section 505 and Articles Nine and Twelve of the Plan, 

(a) finally determining that the Liquidation Trust is entitled to the AMT Refund, (b) authorizing 

the Liquidation Trustee to distribute the net proceeds of the AMT Refund to the Second Lien 
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Liquidation Trust Beneficiaries, and (c) authorizing the Liquidation Trustee to pay BK Finders’ 

fees based on the receipt of the AMT Refund. 

BASIS FOR RELIEF 

A. The Liquidation Trust is Entitled to the AMT Refund 
 

19. The Tax Reform Act of 1986 (the “1986 TRA”) imposed an alternative minimum 

tax on corporate taxpayers beginning in tax year 1987.  The AMT provided a baseline standard 

against which corporate taxpayers measured their tax liabilities and was designed to apply to 

taxpayers with substantial economic income that used tax credits and other tax incentives to 

reduce their tax liabilities below a twenty (20) percent effective tax rate.  Since the 1986 TRA, 

several changes have been made to the corporate AMT provisions, but the general framework 

remained in place along with the twenty (20) percent minimum tax rate.   

20. The computation of the amount of a corporation’s AMT liability generally began 

with taxable income for regular income tax purposes (26 U.S.C. § 55(b)(2)).  The taxable income 

amount was adjusted, pursuant to 26 U.S.C. §§ 56, 57, and 58, to arrive at alternative minimum 

taxable income (“AMTI”).   

21. Using its AMTI, a corporate taxpayer computed its tentative minimum tax for the 

taxable year (generally AMTI times twenty (20) percent, less the AMT foreign tax credit).  The 

corporation compared the tentative minimum tax to its “regular tax” for the taxable year to 

determine whether the corporation had any AMT liability for the year.  If the tentative minimum 

tax was greater than the regular tax, the corporation paid the tentative minimum tax as its final tax 

liability for the taxable year.  Technically, the tentative minimum tax, if greater than the regular 

tax, had two components, the regular tax and the net AMT, with the excess of tentative minimum 

tax over the regular tax being referred to as the net AMT liability.  
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22. To the extent a corporation had any AMT liability, such amount would be 

considered an AMT credit carryforward and could be used in a year where regular tax exceeded 

tentative minimum tax, reducing the regular tax to the amount of the tentative minimum tax for 

that particular year.  Any unused AMT credits carried forward indefinitely.  See 26 U.S.C. §53.  

Such credits represented a tax attribute of the corporation that could carry over to a transferor 

corporation in a liquidation.  See 26 U.S.C. § 381.   

23. The TCJA repealed the corporate alternative minimum tax for tax years beginning 

after December 31, 2017 and provides for a tentative minimum tax of zero for corporations.  

26 U.S.C. § 53(d)(2).  Additionally, the TCJA provides for a refund of AMT credits over four (4) 

years, beginning with tax year 2018, as follows:  tax year 2018 – fifty (50) percent of AMT 

credits carried forward; tax year 2019 – fifty (50) percent of AMT credits remaining after 2018; 

tax year 2020 – fifty (50) percent of AMT credits remaining after 2019; and tax year 2021 – one-

hundred (100) percent of AMT credits remaining.  26 U.S.C. § 55(e). 

24. In prior tax years, the Debtors had paid the tentative minimum tax for multiple tax 

years and, as a result, had significant tax attributes in the form of AMT credit carryforwards when 

the chapter 11 cases were commenced.  Such AMT credit carryforwards were assets of the 

Debtors and the Debtors’ rights to the refunds of such credit carryforwards transferred to the 

Liquidation Trust upon the Effective Date of the Plan.  At the beginning of tax year 2018, 

Quicksilver had an AMT credit carryforward of $42,909,568 and, with the adoption of the TCJA, 

the Liquidation Trustee had the right to request the AMT credit carryforwards as tax refunds.  The 

Liquidation Trust requested the AMT Refund by filing IRS Form 1120 on April 11, 2019 and 

received the AMT Refund on April 30, 2019.  Thereafter, the Liquidation Trustee requested a 

prompt determination of the Liquidation Trust’s right to the AMT Refund pursuant to Bankruptcy 
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Code section 505 and the IRS accepted the related return as filed.  Accordingly, the Liquidation 

Trust has the right to the AMT Refund and to (a) distribute the net proceeds of the AMT Refund 

to the Second Lien Trust Beneficiaries in accordance with the Plan and the Trust Agreement and 

(b) pay the finder’s fee owed to BK Finders. 

B. The Court has the Power to Determine the Liquidation Trust’s Right to the AMT 
Refund 

25. The Court has ample power and jurisdictional authority to determine the rights of 

the Liquidation Trust to the AMT Refund.  First, the Court retains “the maximum legal 

permissible jurisdiction” to “hear and determine matters concerning state, local, and federal taxes 

in accordance with Bankruptcy Code sections 346, 505, and 1146.”  Plan at 12.1.17; Confirmation 

Order at ¶ 41(q). 

26. Second, the Plan and Trust Agreement expressly allow the Liquidation Trustee to 

request an expedited determination of the Debtors’ tax liability under section 505 of the 

Bankruptcy Code, for all tax returns filed for, or on behalf of, the Debtors for all taxable periods 

through the dissolution of the Liquidation Trust.  Plan at 9.10; Trust Agreement 3.5, 11.  Section 

505 of the Bankruptcy Code authorizes the Court to determine:   

the amount or legality of any tax, any fine or penalty relating to a 
tax, or any addition to tax, whether or not previously assessed, 
whether or not paid, and whether or not contested before and 
adjudicated by a judicial or administrative tribunal of competent 
jurisdiction. 

11 U.S.C. §505(a)(1).  Here, the Court should find that the AMT Refund has been properly 

requested and paid to the Liquidation Trust.   

27. Only three limitations exist on the broad grant of authority given to a bankruptcy 

court in section 505(a)(1) to determine the estate’s taxes, including refunds.  See 11 U.S.C. 

§505(a)(2).  The first such exception prevents a bankruptcy court from adjudicating claims that 
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were previously contested and adjudicated in a court of competent jurisdiction prior to the petition 

date.  See 11 U.S.C. § 505(a)(2)(A).  This exception does not apply here.  The second such 

exception provides that before a bankruptcy court may determine an estate’s right to a refund, 

one-hundred and twenty (120) days must have passed after the formal refund claims have been 

filed with the IRS.  11 U.S.C. § 505(a)(2)(B)(i).  The Liquidation Trustee filed a formal request 

for the AMT Refund on April 11, 2019, and more than one-hundred and twenty (120) days will 

have passed by the time that the Court considers this Motion.  Accordingly, this exception does 

not apply here.  The final exception concerns ad valorem taxes on real and personal property, 

which exception is thus inapplicable. 

28. Furthermore, the prompt distribution of the AMT Refund is in the best interest of 

the Second Lien Liquidation Trust Beneficiaries and is necessary to comply with the Plan and 

Trust Agreement.  The Liquidation Trustee is charged with, “in an expeditious but orderly 

manner, liquidat[ing] and convert[ing] to Cash the Liquidation Trust Assets, mak[ing] timely Plan 

Distributions, and not unduly prolong[ing] the duration of the Liquidation Trust.”  Plan at 9.6.1; 

see Trust Agreement at 5.1.  The Liquidation Trustee has consulted with the Trust Advisory 

Board, his attorneys and accountants, and determined that filing this Motion, distributing the net 

proceeds of the AMT Refund, and paying the fee to BK Finders is an appropriate exercise of 

business judgment and in the best interests of creditors.  The AMT Refund is unquestionably an 

asset of the Liquidation Trust pursuant to section 1.1.70 of the Plan and section 1.1 of the Trust 

Agreement, and therefore, should be timely distributed by the Liquidation Trustee to the Second 

Lien Liquidation Trust Beneficiaries.   

29. Although the IRS has already accepted as filed the return related to the AMT 

Refund, out of an abundance of caution, the Liquidation Trustee seeks an order from this Court to 
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facilitate the proper and appropriate distribution of the AMT Refund to the Second Lien 

Liquidation Trust Beneficiaries and to pay the finder’s fee owed to BK Finders.  Although 

unlikely given the IRS’s acceptance of the return as filed, the Liquidation Trustee seeks to avoid a 

situation where the AMT Refund has been distributed pursuant to the Plan, and then the IRS 

attempts to seek further review or unexpectedly seeks to deny such refund.  The certainty and 

finality provided by entry of the Proposed Order will ensure appropriate and timely distributions 

to the Second Lien Liquidation Trust Beneficiaries, in accordance with the Plan and Trust 

Agreement.  See Plan at 9.12; Trust Agreement at 9.1.  The timely distribution of the AMT 

Refund is also necessary because the Second Lien Liquidation Trust Beneficiaries are treated as 

the grantors and owners of the Second Lien Liquidation Trust Assets for federal income tax 

purposes.  If the Second Lien Liquidation Trust Beneficiaries do not receive a distribution of their 

share of the AMT Refund from the Liquidation Trust in calendar year 2019, some of the Second 

Lien Liquidation Trust Beneficiaries may have to include their share of the AMT Refund as 

income for the 2019 calendar year, which could result in tax being owed on account of income 

that was not actually received.   

30. Accordingly, consistent with the IRS Response, the Liquidation Trust requests 

that its rights to the AMT Refund be deemed to be finally determined in accordance with section 

505(a)(1) of the Bankruptcy Code.  

BANKRUPTCY RULE 6004(h) 

31. The Liquidation Trustee also requests that the Court waive the requirements of 

Bankruptcy Rule 6004(h), to the extent applicable, which stays orders authorizing the use of 

property by fourteen (14) days “unless the court orders otherwise.”  FED. R. BANKR. P. 6004(h).  

The immediate effectiveness of the Proposed Order is necessary to ensure the net proceeds of the 

AMT Refund are distributed to the Second Lien Liquidation Trust Beneficiaries prior to the end 
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of the calendar year because certain Second Lien Liquidation Trust Beneficiaries may have to 

include their share of the AMT Refund as income for the 2019 calendar year.  Accordingly, the 

Liquidation Trustee respectfully requests that the Court waive the stay imposed by Bankruptcy 

Rule 6004(h), to the extent applicable, as the exigent nature of the relief sought herein justifies 

immediate relief. 

NO PRIOR REQUEST 

32. No prior request for the relief requested herein has been made by the Liquidation 

Trustee to this or any other court. 

NOTICE 

33. The Liquidation Trustee will provide notice of this motion to (a) the U.S. Trustee, 

Attn.: Jane Leamy, Esq.; (b) members of the Trust Advisory Board; (c) members of the 

Unsecured Advisory Group; (d) Internal Revenue Service; (e) Office of the Attorney General for 

the District of Delaware; (f) Attorney General of the United States; and (g) any parties entitled to 

notice pursuant to Local Rule 2002-1(b).  In view of the nature of the relief requested in this 

motion, the Liquidation Trustee respectfully submits that no further notice is necessary.  
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CONCLUSION 
 

WHEREFORE, the Liquidation Trustee respectfully requests that the Court enter an 

order, substantially in the form annexed hereto as Exhibit A, (a) finally determining that the 

Liquidation Trust is entitled to the AMT Refund, (b) authorizing the Liquidation Trustee to 

(i) distribute the net proceeds of the AMT Refund to the Second Lien Liquidation Trust 

Beneficiaries and (ii) pay BK Finders’ fees based on the receipt of the AMT Refund, and 

(c) granting such other and further relief as the Court deems just and proper. 

Wilmington, Delaware 
Date: November 15, 2019 

 
 /s/ Paul N. Heath      
RICHARDS, LAYTON & FINGER, P.A. 
Paul N. Heath (DE 3704) 
Amanda R. Steele (DE 5530) 
One Rodney Square 
920 North King Street 
Wilmington, Delaware 19801 
Telephone:  (302) 651-7700 
Facsimile:  (302) 651-7701 
 
– and – 

  
AKIN GUMP STRAUSS HAUER & FELD LLP 
Sarah Link Schultz (admitted pro hac vice) 
Rachel Biblo Block (DE 6012) 
2300 North Field Street, Suite 1800 
Dallas, Texas 75201 
Telephone:  (214) 969-2800 
Facsimile:  (214) 969-4343 
 
Kevin Zuzolo (admitted pro hac vice) 
One Bryant Park 
New York, New York 10036 
Telephone: (212) 872-1000 
Facsimile: (212) 872-1002 
 
COUNSEL FOR LIQUIDATION TRUSTEE 
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RLF1 22462895v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
Quicksilver Resources Inc., et al.,1 ) Case No. 15-10585 (LSS) 
 )  
   Debtors. ) 

) 
)     

Jointly Administered 
 
Hearing Date:  Dec. 10, 2019 at 4:00 p.m. (ET) 

 ) Obj. Deadline:  Dec. 2, 2019 at 4:00 p.m. (ET) 

 
NOTICE OF MOTION AND HEARING 

PLEASE TAKE NOTICE that on November 15, 2019, Eugene I. Davis, in his 

capacity as the liquidation trustee (the “Liquidation Trustee”) for the KWK Liquidation Trust 

(the “Liquidation Trust”) filed the Liquidation Trustee’s Motion for an Order Pursuant to 

Section 505 of the Bankruptcy Code Granting the Liquidation Trust’s Rights to Certain Tax 

Refunds and Authorizing Distributions Thereof (the “Motion”) with the United States 

Bankruptcy Court for the District of Delaware (the “Court”). 

PLEASE TAKE FURTHER NOTICE that, any responses or objections to the 

Motion must be in writing and filed with the Clerk of the Court, 824 North Market Street, 3rd 

Floor, Wilmington, Delaware 19801, on or before December 2, 2019 at 4:00 p.m. (prevailing 

Eastern Time). 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before The Honorable Laurie 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Quicksilver Resources Inc. [6163]; Barnett Shale Operating LLC [0257]; Cowtown Drilling, Inc. 
[8899]; Cowtown Gas Processing L.P. [1404]; Cowtown Pipeline Funding, Inc. [9774]; Cowtown Pipeline L.P. 
[9769]; Cowtown Pipeline Management, Inc. [9771]; Makarios Resources International Holdings LLC [1765]; 
Makarios Resources International Inc. [7612]; QPP Holdings LLC [0057]; QPP Parent LLC [8748]; Quicksilver 
Production Partners GP LLC [2701]; Quicksilver Production Partners LP [9129]; and Silver Stream Pipeline 
Company LLC [9384].  The Debtors’ address is 801 Cherry Street, Suite 3700, Unit 19, Fort Worth, Texas 76102. 
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Selber Silverstein, United States Bankruptcy Judge for the District of Delaware, at the Court, 824 

N. Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 19801 on December 10, 2019 

at 4:00 p.m. (prevailing Eastern Time). 

 PLEASE TAKE FURTHER NOTICE THAT, IF NO OBJECTIONS TO 

THE MOTION ARE TIMELY FILED, SERVED AND RECEIVED IN ACCORDANCE 

WITH THIS NOTICE, THE BANKRUPTCY COURT MAY GRANT THE RELIEF 

REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR HEARING. 

Wilmington, Delaware 
Date: November 15, 2019  

 
/s/ Paul N. Heath       
RICHARDS, LAYTON & FINGER, P.A. 
Paul N. Heath (DE 3704) 
Amanda R. Steele (DE 5530) 
One Rodney Square 
920 North King Street 
Wilmington, Delaware 19801 
Telephone:  (302) 651-7700 
Facsimile:  (302) 651-7701 
 
– and – 

  
AKIN GUMP STRAUSS HAUER & FELD LLP 
Sarah Link Schultz (admitted pro hac vice) 
Rachel Biblo Block (DE 6012)  
2300 North Field Street, Suite 1800  
Dallas, Texas 75201 
Telephone:  (214) 969-2800 
Facsimile:  (214) 969-4343 
 
Kevin Zuzolo (admitted pro hac vice) 
One Bryant Park  
New York, New York 10036  
Telephone:  (212) 872-1000 
Facsimile:  (212) 872-1002 
 
 
COUNSEL FOR LIQUIDATION TRUSTEE 
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EXHIBIT A 
 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
Quicksilver Resources Inc., et al.,1 ) Case No. 15-10585 (LSS) 
 )  
   Debtors. ) 

) 
)     

Jointly Administered 
 
Re: Docket No. ____ 

 )  
  

ORDER PURSUANT TO SECTION 505 OF THE BANKRUPTCY  
CODE GRANTING THE LIQUIDATION TRUST’S RIGHTS TO CERTAIN  

TAX REFUNDS AND AUTHORIZING DISTRIBUTIONS THEREOF 
 

Upon consideration of the motion (the “Motion”)2 of the Liquidation Trustee on behalf of 

the estates of the above-captioned debtor and its debtor subsidiaries (the “Debtors”), for entry of 

an order, pursuant to Bankruptcy Code section 505 and the authority granted in Articles Nine and 

Twelve of the Plan, granting the Liquidation Trust the right to the AMT Refund, and the Court 

having jurisdiction to consider the Motion and the relief requested therein in accordance with 

28 U.S.C. §§ 157 and 1334; and consideration of the Motion and the relief requested therein 

being a core proceeding in accordance with 28 U.S.C. § 157(b)(2); and venue being proper in 

this District pursuant to 28 U.S.C. §§ 1408 and 1409; and after due deliberation and sufficient 

cause appearing therefor, and the Court having FOUND AND DETERMINED THAT: 

A. The relief sought in the Motion is a sound exercise of the Liquidation Trustee’s 

business judgment, is in the best interests of the Debtors’ estates, the Debtors’ creditors, and 

                                                           
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Quicksilver Resources Inc. [6163]; Barnett Shale Operating LLC [0257]; Cowtown Drilling, Inc. 
[8899]; Cowtown Gas Processing L.P. [1404]; Cowtown Pipeline Funding, Inc. [9774]; Cowtown Pipeline L.P. 
[9769]; Cowtown Pipeline Management, Inc. [9771]; Makarios Resources International Holdings LLC [1765]; 
Makarios Resources International Inc. [7612]; QPP Holdings LLC [0057]; QPP Parent LLC [8748]; Quicksilver 
Production Partners GP LLC [2701]; Quicksilver Production Partners LP [9129]; and Silver Stream Pipeline 
Company LLC [9384].  The Debtors’ address is 801 Cherry Street, Suite 3700, Unit 19, Fort Worth, Texas 76102. 
2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion or 
the Plan, as applicable. 
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other parties in interest, and the legal and factual bases set forth in the Motion establish just 

cause for the relief granted herein. 

B. Notice of the Motion and the opportunity for a hearing on the Motion were 

adequate and appropriate and complied with the applicable provisions of the Bankruptcy Code, 

the Bankruptcy Rules, and the Local Rules.  

ACCORDINGLY, IT IS HEREBY ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. Pursuant to section 505(a) of the Bankruptcy Code, the Court finally determines 

that the Liquidation Trust (a) is entitled to the AMT Refund under applicable tax law and 

(b) may distribute the net proceeds of the AMT Refund in accordance with the Plan and the Trust 

Agreement after payment of the fee owed to BK Finders. 

3. The stay imposed by Bankruptcy Rule 6004(h) is waived and the terms and 

conditions of this Order are immediately effective and enforceable upon its entry. 

4. The Liquidation Trustee is authorized to take all actions necessary to effectuate 

the relief granted pursuant to this Order. 

5. This Court shall retain jurisdiction over all matters arising from or related to the 

implementation and interpretation of this Order. 
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Exhibit B 
 

The IRS Response 
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RLF1 22568804v.2 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
Quicksilver Resources Inc., et al.,1 ) Case No. 15-10585 (LSS) 
 )  
   Debtors. ) 

) 
)     

Jointly Administered 
 
Re: Docket No. 2206 

 )  
  

ORDER PURSUANT TO SECTION 505 OF THE BANKRUPTCY  
CODE GRANTING THE LIQUIDATION TRUST’S RIGHTS TO CERTAIN  

TAX REFUNDS AND AUTHORIZING DISTRIBUTIONS THEREOF 
 

Upon consideration of the motion (the “Motion”)2 of the Liquidation Trustee on behalf of 

the estates of the above-captioned debtor and its debtor subsidiaries (the “Debtors”), for entry of 

an order, pursuant to Bankruptcy Code section 505 and the authority granted in Articles Nine and 

Twelve of the Plan, granting the Liquidation Trust the right to the AMT Refund, and the Court 

having jurisdiction to consider the Motion and the relief requested therein in accordance with 

28 U.S.C. §§ 157 and 1334; and consideration of the Motion and the relief requested therein 

being a core proceeding in accordance with 28 U.S.C. § 157(b)(2); and venue being proper in 

this District pursuant to 28 U.S.C. §§ 1408 and 1409; and after due deliberation and sufficient 

cause appearing therefor, and the Court having FOUND AND DETERMINED THAT: 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Quicksilver Resources Inc. [6163]; Barnett Shale Operating LLC [0257]; Cowtown Drilling, Inc. 
[8899]; Cowtown Gas Processing L.P. [1404]; Cowtown Pipeline Funding, Inc. [9774]; Cowtown Pipeline L.P. 
[9769]; Cowtown Pipeline Management, Inc. [9771]; Makarios Resources International Holdings LLC [1765]; 
Makarios Resources International Inc. [7612]; QPP Holdings LLC [0057]; QPP Parent LLC [8748]; Quicksilver 
Production Partners GP LLC [2701]; Quicksilver Production Partners LP [9129]; and Silver Stream Pipeline 
Company LLC [9384].  The Debtors’ address is 801 Cherry Street, Suite 3700, Unit 19, Fort Worth, Texas 76102. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion or 
the Plan, as applicable. 
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A. The relief sought in the Motion is a sound exercise of the Liquidation Trustee’s 

business judgment, is in the best interests of the Debtors’ estates, the Debtors’ creditors, and 

other parties in interest, and the legal and factual bases set forth in the Motion establish just 

cause for the relief granted herein. 

B. Notice of the Motion and the opportunity for a hearing on the Motion were 

adequate and appropriate and complied with the applicable provisions of the Bankruptcy Code, 

the Bankruptcy Rules, and the Local Rules.  

ACCORDINGLY, IT IS HEREBY ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. Pursuant to section 505(a) of the Bankruptcy Code, the Court finally determines 

that the Liquidation Trust (a) is entitled to the AMT Refund under applicable tax law and 

(b) may distribute the net proceeds of the AMT Refund in accordance with the Plan and the Trust 

Agreement. 

3. The stay imposed by Bankruptcy Rule 6004(h) is waived and the terms and 

conditions of this Order are immediately effective and enforceable upon its entry. 

4. The Liquidation Trustee is authorized to take all actions necessary to effectuate 

the relief granted pursuant to this Order. 

5. This Court shall retain jurisdiction over all matters arising from or related to the 

implementation and interpretation of this Order. 

LAURIE SELBER SILVERSTEIN
UNITED STATES BANKRUPTCY JUDGE

Dated: December 12th, 2019
Wilmington, Delaware
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