
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: )  Chapter 11 
 ) 
SOUTHEASTERN METAL PRODUCTS    ) 
LLC.,  )  Case No. 19-10989 ( )  
 )  
 Debtor. ) 
                                               ) 

 ) 
In re: )  Chapter 11 
 ) 
SEMP TEXAS LLC, )  Case No. 19-10990 ( )  
 )  
 Debtor. ) (Joint Administration Requested) 
                                                             ) 
 

DEBTORS’ MOTION FOR ENTRY OF AN INTERIM AND FINAL ORDER (I) 
AUTHORIZING THE DEBTORS TO CONTINUE PAYROLL AND PAYROLL-
RELATED PRACTICES, INCLUDING PAYMENT OR REIMBURSEMENT OF 

CERTAIN PREPETITION (A) WAGES, SALARIES, VACATION PAY AND OTHER 
COMPENSATION AND AMOUNTS WITHHELD FROM SUCH COMPENSATION; (B) 
EMPLOYEE HEALTH BENEFITS AND SIMILAR BENEFITS; (C) REIMBURSEMENT 

OF EMPLOYEE EXPENSES; AND (D) PAYMENT OF ALL COSTS INCIDENT 
THERETO AND (II) AUTHORIZING APPLICABLE BANKS AND OTHER 

FINANCIAL INSTITUTIONS TO RECEIVE, PROCESS, HONOR AND PAY CERTAIN 
CHECKS AND TRANSFERS 

 Southeastern Metal Products LLC, and SEMP Texas LLC, (together, the “Debtors”)1, 

debtors-in-possession in the above-captioned cases, hereby move (the “Motion”) the Court for 

entry of an interim and final order (the “Order”), pursuant to sections 105(a), 363(b), 507(a)(4) 

and 507(a)(5) of title 11 of the United States Code (the “Bankruptcy Code”) and Rule 6003 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), (i) authorizing the Debtors, as 

applicable, to continue payroll and payroll-related practices, including payment to or on behalf of 

                                                           
1 Debtors are the following entities (the last four digits of its taxpayer identification numbers follow in parentheses): 
Southeastern Metal Products LLC, (9192) and SEMP Texas LLC (3419). The Debtors’ addresses are 1420 Metals 
Drive, Charlotte, North Carolina, 28206 and 15400 Long Vista Drive, Suite 101, Austin, Texas 78728, respectively. 
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current or former employees of certain pre-petition (a) wages, salaries, vacation pay and other 

compensation and amounts withheld from such compensation; (b) payment of health insurance, 

life insurance and other insurance premiums for employees’ benefit and similar benefits; (c) 

reimbursement of business-related employee expenses; and (d) all costs and expenses incident to 

the foregoing (collectively, the “Employee Obligations”); and (ii) authorizing applicable banks 

and other financial institutions to receive, process, honor and pay all pre-petition checks and 

transfers drawn on the Debtors’ accounts to satisfy the Employee Obligations. In support of this 

Motion, Debtors respectively state as follows: 

JURISDICTION 

1. The Court has jurisdiction over the motion pursuant to 28 U.S.C. §§ 157 and 1334. 

This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue of these proceedings 

and the Motion in this Court is proper under 28 U.S.C. § 1408. 

2. The statutory bases for the relief requested herein are sections 105(a), 363(b), 

507(a)(4) and 507(a)(5) of the Bankruptcy Code and Rule 6003 of the Bankruptcy Rules. 

3. In support of this Motion, Debtor relies on the Affidavit of Glenn Purcell in support 

of First Day Relief (the “Purcell Affidavit”). 

BACKGROUND 

4. On the date hereof (the “Petition Date”), Debtors filed their voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Case”). Debtors are operating its 

business and managing their properties as a debtors-in-possession pursuant to sections 1107(a) and 

1108 of the Bankruptcy Code. No trustee, examiner or statutory committee has yet been appointed 

in this Chapter 11 Case. 
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RELIEF REQUESTED 

5. Debtors employs a total of approximately 173 people, including employees at a 

manufacturing plant at 1420 Metals Dr., Charlotte, North Carolina, 28206, (the “North Carolina 

Facility”) and a manufacturing plant at 15400 Long Vista Drive, Austin, Texas, 78728 (the “Texas 

Facility”). Debtors employ approximately nine (9) hourly workers and four (4) salaried workers at 

the Texas Facility and employ approximately 136 hourly workers and twenty-four (24) salaried 

workers at the North Carolina Facility. 

6. Debtors’ current and former employees are collectively referred to herein as 

“Employees” or, in the singular, “Employee.” The independent contractors are collectively 

referred to herein as “Independent Contractors.” 

7. The Employees perform a variety of functions for the Debtors, including, without 

limitation, overall management of the Debtors’ operations and financial affairs; engineering 

services; customer services; metal stamping; machining; welding; fabricating; assembling; and 

finishing.  

8. To minimize the personal hardship that the Employees will suffer and the 

immediate, and irreparable harms to the Debtors’ businesses that will result if the Employee 

Obligations are not paid when due or as expected, as well as to maintain morale and assure 

continuity in the Debtors’ workforce and operations, Debtors seek authority to continue to pay the 

Employee Obligations, regardless of whether such Employee Obligations arose prepetition or post-

petition, as set forth herein to, or on behalf of, Employees, including all costs and expenses incident 

thereto. 
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9. Debtors also request that the Court authorize applicable banks and other financial 

institutions to receive, process, honor, and pay all pre-petition checks and transfers drawn on 

Debtors’ accounts to satisfy the Employee Obligations. 

I. Authority for Debtors to Continue Payroll and Payroll-Related Practices 

 A. Salaries, Wages, Paid Time Off, Payroll Taxes and other Withholdings 

10. Salary and Wages. Debtors issue payroll to all Employees on a weekly basis for 

non-exempt, hourly Employees and on a biweekly basis for exempt, salaried Employees. 

Employees receive their salaries and wages on Thursdays, and the funds to pay the salaries and 

wages move from the Debtors’ accounts to Paylocity, the Debtors’ payroll processor, on 

Wednesday. Additionally, certain Employees are eligible for overtime pay for hours worked in 

excess of forty (40) hours per week at a rate of time and one-half. All overtime must be approved 

by a manager’s prior authorization before the work may be commenced. An Employee’s time off 

for sick leave, holidays, personal days, or any other leave of absence is not considered as hours 

worked for the purpose of calculating overtime hours. If a non-exempt Employee is required to 

work on a paid holiday that falls on his or her regularly scheduled workday, the Employee will 

receive his or her regular rate for the hours worked that day in addition to holiday pay as well as 

any eligible hours of overtime. Debtors also utilize Ambassador Personnel for temporary, contract 

labor, and Debtors believe they have a current obligation of approximately $5,000 owed to 

Ambassador Personnel for temporary, contract labor. 

11. Further, Debtors request that any payroll service provider, including, without 

limitation, Paylocity, be authorized to continue any pre-petition payroll funding process as such 

process existed prior to the Petition Date, including initiation of ACH or other electronic transfer 

withdrawals from the Debtors’ bank accounts. Debtors also request authority to pay their payroll 
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services provider, Paylocity, any and all processing fees related to the payroll services provided 

by Paylocity even if those services and charges were incurred prepetition. 

12. Debtors’ next hourly-only payroll will be paid on May 9, 2019, to hourly employees 

only covering the pay period dating from April 29, 2019, through May 5, 2019. The total amount 

of payroll for that week will likely be between $110,000 to $125,000 depending on the headcount 

of the Employees and the amount of overtime, if any, worked by Employees.  

13. Debtors’ next joint payroll consisting of hourly (paid weekly) and salaried (paid 

biweekly) will be paid on May 16, 2019, covering the pay period dating from May 6, 2019, through 

May 12, 2019, for hourly workers and April 29, 2019, through May 12, 2019, for salaried workers. 

The total amount of payroll for that week will likely range from $220,000 to $230,000, again 

depending on the Employee headcount and Employees overtime for hourly Employees. 

Approximately half that amount will be for pre-petition services by salaried employees. 

14. Paid Vacation/Personal Time. The Debtors offer a variety of paid time off and 

personal time, including Bereavement Leave; Family and Medical Leave under the Family and 

Medical Leave Act of 1993; Jury Duty Leave; Military Leave; Personal Days; and Vacation. The 

Debtors also recognize the following holidays: New Year’s Day; Good Friday; Memorial Day; 

Independence Day; Labor Day; Thanksgiving Day; Day before/after Thanksgiving (to be 

determined annually); Christmas; and the day before/after Christmas (to be determined annually). 

15. The Debtors pay an employee for up to three (3) consecutive days of bereavement 

leave due to the death of an immediate family member, such as a child, step-child, spouse, parent, 

step-parent, or sibling. Employees are also entitled two (2) consecutive days of bereavement leave 

with pay due to the death of a grandparent or grandchild. Additionally, Employees are eligible for 

one (1) day of bereavement leave with pay for the death of an aunt, uncle, cousin, parent-in-law, 
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sibling-in-law, niece or nephew. If assigned to Jury Duty, Employees are paid their full base salary, 

less any jury duty service fees received, for a maximum of a two (2) week period.  

16. Employees are eligible for three (3) days of paid personal leave (“PTO”) each fiscal 

year. PTO is accrued at two (2) hours per month of employment, and Employees must request 

PTO with as much advanced notice as possible. Unused PTO is not paid to Employees upon 

termination of employment, and unused PTO does not carry over year to year.  

17. Employees are also eligible for Vacation depending on their length of service with 

the Debtors. Vacation is accrued each month on the first payroll of the month. Employees can 

borrow up to forty (40) hours of Vacation even if the Vacation had not yet accrued. If the Employee 

borrows Vacation time and then fails to accrue it due to a termination of employment for any 

reason, then the Employee must reimburse the Debtors for any Vacation that was taken but not 

accrued. Vacation does not accrue when Employees take Short-Term, Long-Term, or other 

disability leave. Employees working between one (1) and four (4) years accrue ten (10) days of 

Vacation; Employees working between five (5) and nine (9) years accrue fifteen (15) days; 

Employees working ten (10) or more years accrue twenty (20) days. Employees accrue Vacation 

on the anniversary of their date of hire. Vacation is not carried over from year to year, but the 

Debtors’ management, in its sole discretion, may pay unused Vacation to employees by March 31 

for the previous year.  

18. Employee Withholdings. Debtors deduct certain amounts from Employees’ 

paychecks and are obligated to remit such withholdings on behalf of the Employees, including: (a) 

federal, state and local income taxes and the individual Employee’s portion of FICA; (b) 

deductions for health insurance plan premiums for which the Employees are responsible; and (c) 

deductions for court-ordered child support, garnishment, and bankruptcy-related obligations. 
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Debtors seek authority to remit the sums withheld pre-petition that the Debtors are obligated to 

remit to such third-party payees but have not yet remitted to the appropriate payees. 

B. Employee Health, Medical and Disability Benefits, Life Insurance 

19. Health Insurance Plans. Full-time Employees are eligible to participate in group 

health insurance that includes medical, dental, and vision. UnitedHealth provides health insurance, 

while GIS Benefits provides dental and vision insurance. Employees may enroll in group health 

insurance under the terms of such plans effective on the first of the month following the 

Employee’s sixtieth day of employment. The Debtors pay between sixty-five percent (65%) and 

seventy percent (70%) of the Employees’ premiums. Debtors’ contributions paid to 

UnitedHealthcare for April 2019 totaled $108,461.32, while Debtors’ contributions for May 2019 

totaled $120,338.01. Debtors’ contributions paid to GIS Benefits for dental insurance due April 1, 

2019, totaled $5,119.30. Debtors’ contributions paid to GIS Benefits for vision insurance due April 

1, 2019, totaled $1,215.62. 

20. Life Insurance. Full-time Employees are eligible for participation in Basic Life and 

Accidental Death and Dismemberment, Voluntary Life for the Employee, Employee’s spouse, and 

Employee’s children, Voluntary Accidental Death & Dismemberment, Cancer-specific coverage, 

and Accident Advance coverage through GIS Benefits. Employees can enroll in group life 

insurance effective on the first of the month following their sixtieth day of employment. Basic life 

insurance in the amount of the Employee’s annual salary is provided by the Debtors. Supplemental 

and Dependent life insurance are voluntary and paid for by the Employee.  

21. Debtors’ contributions to Basic Life and AD&D due April 1, 2019, totaled 

$3,029.79. Debtors’ contributions to Voluntary Life for the Employee due April 1, 2019, totaled 

$2,537.05. Debtors’ contributions to Voluntary Life for the Employee’s spouse due April 1, 2019, 
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totaled $446.65. And Debtors’ contributions to Voluntary Life for the Employee’s child or children 

due April 1, 2019, totaled $29.85. Debtors’ contributions to the Voluntary AD&D due April 1, 

2019, totaled $59.43. Debtors’ contributions for the Cancer coverage plans due April 1, 2019, 

totaled $449.63. And Debtors’ contributions for the Accident Advance coverage due April 1, 2019, 

totaled $388.62. 

22. Short-Term and Long-Term Disability. Full-time Employees are eligible to 

participate in Short-Term and Long-Term Disability insurance coverage through GIS Benefits. 

Employees can enroll in the plans effective on the first of the month following their sixtieth day 

of employment. Short-Term Disability insurance is voluntary and premiums are paid solely by the 

Employee. Short-Term Disability covers a percentage of an Employee’s salary for up to a 

maximum of ninety (90) days. Long-Term Disability insurance is provided at no cost to the 

Employee by the Debtors. Debtors’ contributions to Short-Term Disability due April 1, 2019, was 

$2,932.24, while Debtors’ contributions to Long-Term Disability due April 1, 2019, was 

$2,945.10. 

C. Workers’ Compensation Insurance 

23. The Debtors offer comprehensive workers’ compensation insurance at no cost 

Employees to cover accidental injuries or illnesses sustained while performing work during the 

course of employment. Eligibility is governed by local state law and the terms of any insurance 

policies. Employees who sustain a work-related injury must notify their supervisor immediately in 

order to enable Employees to qualify for coverage as quickly as possible. CNA Insurance provides 

the workers’ compensation insurance coverage, and the annual premium paid by the Debtors is 

$188,120.  
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D. Reimbursement of Employee Costs and Expenses 

24. Debtors owe certain of its Employees for reimbursement of business-related 

expenses, including travel, meals, and similar charges. Debtors provide corporate credit cards to a 

very limited number of Employees for business-related expenses. Generally, employee 

reimbursement per month is minimal, averaging less than $500. Debtors also reimburse for 

Employee relocation expenses, leading to reimbursements of those expenses that exceed $5,000. 

Debtors currently have minimal open Employee relocation expense reimbursements. 

E. 401(k) Retirement Savings Plan 

25. Employees may be eligible to participate in the Debtors’ 401(k) Retirement Savings 

Plan, which is administered by ForUsAll, in accordance with the terms of the relevant plan and 

Internal Revenue Service regulations or other applicable laws. Employees are eligible to 

participate on the first of the month following their sixth month of employment. 

26. The Debtors match Employee contributions up to three percent (3%), and for 

certain non-highly paid Employees, the Debtors’ match another two percent (2%) of Employees’ 

contributions. Debtors’ contributions to the plan total approximately $3,500 per biweekly payroll. 

F. Tuition Reimbursement 

27. The Debtors provide financial assistance to Employees who pursue pre-approved 

certifications in their fields or relevant continuing education in their fields. Employees who are 

full-time and have completed a minimum of one (1) year of service with the Debtors are eligible 

for the program. Employees must have at least a “meets expectations” qualification on the current 

performance review and must not be under any disciplinary or corrective action. Before enrolling, 

the direct supervisor or manager, the second-level supervisors, and the Human Resources Manager 
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must all approve the Employee’s application. Courses must be taken from an accredited 

educational institution, and both online and on-location programs apply. 

28. Employees may receive a maximum of $2,500 for undergraduate programs and 

$3,500 for graduate programs, which may be used for tuition. Employees register and pay the 

required tuition amounts to the educational institution. Upon completing the course, Employees 

then submit a check request for the maximum allowable amount of the cost. Employees must 

submit the check request with the final grade in the course as recorded on an official transcript or 

certificate of completion. The grade must be a C or above to qualify for reimbursement. At this 

time, Debtors believe no outstanding tuition reimbursements exist. 

BASIS FOR RELIEF REQUESTED 

A. Pursuant to Sections 105(a) and 363(b) of the Bankruptcy Code and Bankruptcy Rule 
6003, the Debtors Should be Authorized to Honor the Employee Obligations 

 
29. Section 105(a) of the Bankruptcy Code provides, in pertinent part, that a court may 

“issue any order, process, or judgment that is necessary to carry out the provisions of this title.” A 

court’s use of its equitable power to “authorize the payment of pre-petition debt when such 

payment is needed to facilitate the rehabilitation of the debtor is not a novel concept.” In re 

Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y 1989). “Under 11 U.S.C. § 105, the 

court can permit pre-plan payment of a pre-petition obligation when essential to the continued 

operation of the debtor.” In re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (citing In re 

Ionosphere Clubs, 98 B.R. at 177); see also In re Just for Feet, Inc., 242 B.R. 821, 826 (D. Del. 

1999) (holding that the court had equitable power under 11 U.S.C. § 105 to authorize payment of 

prepetition claims). 

30. In addition, section 363(b)(1) authorizes debtors in possession to use property of 

the estate other than in the ordinary course of business after notice and a hearing. Dai-Ichi Kangyo 
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Bank, Ltd. v. Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 

B.R. 147, 153 (D. Del. 1999) (“In determining whether to authorize the use, sale or lease of 

property of the estate under [section 363(b)], the courts require the debtor to show that a sound 

business purpose justifies such actions.”); see also In re Phoenix Steel Corp., 82 B.R. 334, 335-36 

(Bankr. D. Del. 1987). Generally, if “the debtor articulates a reasonable basis for its business 

decisions (as distinct from a decision made arbitrarily or capriciously), courts will generally not 

entertain objections to the debtor’s conduct.” Comm. of Asbestos-Related Litigants v. Johns-

Manville Corp. (In re Johns-Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986); see also 

Stanziale v. Nachtomi (In re Tower Air, Inc.), 416 F.3d 229, 238 (3d Cir. 2005) (“Overcoming the 

presumptions of the business judgment rule on the merits is a near-Herculean task.”). 

31. Similarly, the relief requested is warranted under the Bankruptcy Rules, which 

provide that payment of prepetition debts can be authorized to the extent it is necessary “to avoid 

immediate and irreparable harm.” Fed. R. Bankr. P. 6003. And bankruptcy courts in this District 

routinely approve payment of pre-petition claims for compensation, benefits, and expense 

reimbursements similar to those described herein. See, e.g., In re The Wet Seal, Inc., Case No. 15-

10081 (CSS) (Bankr. D. Del. Jan. 20, 2015) (Docket No. 96); In re Deb Stores Holding LLC, et 

al., Case No. 14-12676 (MFW) (Bankr. D. Del. Dec. 5, 2014) (Docket No. 50); In re Unitek Global 

Services, Inc. et al., Case No. 14-12471 (PJW) (Bankr. D. Del. Nov. 4, 2014) (Docket No. 64). 

32. Here, ample business justification exists. Any delay in honoring the Employee 

Obligations would immediately and irreparably harm the Debtors’ businesses due to the damage 

to the Employees’ morale and result in significant hardship to the Employees at the very time when 

their dedication and cooperation is most critical. If the relief requested in this Motion is not granted, 

Debtors face the imminent risk that their operations may be severely impaired. At this critical 
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stage, Debtors cannot risk the substantial disruption to their business operations that would 

inevitably attend any decline in Employee morale attributable to the Debtors’ failure to honor the 

Employee Obligations. Debtors’ continued operation at this time is required to preserve and 

maximize the value of Debtors’ estates and, as such, the Employees’ dedication and cooperation 

remain essential. 

B. Employees’ Claims for Salaries, Wages, and Other Compensation and Benefits Have 
Priority Status under the Bankruptcy Code 

 
33. The Bankruptcy Code provides priority status for, among other things: 

allowed unsecured claims but only to the extent of $13,650 for each 
individual or corporation, as the case may be, earned within 180 
days before the date of the filing of the petition or the date of the 
cessation of the debtor’s business, whichever occurs first, for – (A) 
wages, salaries, or commissions, including vacation, severance, and 
sick leave pay earned by an individual . . .  
 

11 U.S.C. § 507(a)(4). Under this section, the claims of employees for compensation earned within 

180 days prior to the petition date, including, without limitation, wages, salaries, bonuses, sales 

commissions, vacation pay and sick pay for individuals, have priority to the extent of $13,650 per 

individual.  

34. Debtors respectfully submit that the amounts owed (or that may be owed) to the 

Employees with respect to certain of the Employee Obligations subject to section 507(a)(4) of the 

Bankruptcy Code are within the statutory priority amount and would be required to be paid as 

priority claims against Debtors. Accordingly, Debtors should be authorized to pay these 

obligations in the ordinary course of their business. 

35. Likewise, under section 507(a)(5) of the Bankruptcy Code, each of the Employees 

may be granted a priority claim for: 

Contributions to an employee benefit plan – 
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 (A) arising from services rendered within 180 days 
before the date of the filing of the petition or the date of the cessation 
of the debtor’s business, whichever occurs first; but only  
 
 (B) for each such plan, to the extent of— 
 

(i) the number of employees covered by each 
such plan multiplied by $13,650; less 
 
(ii) the aggregate amount paid to such employees 
under paragraph (4) of this subsection [regarding 
certain wages, salaries or commissions], plus the 
aggregate amount paid by the estate on behalf of such 
employees to any other employee benefit plan. 
 

36. Because the amounts owed (or that may be owed) to the Employees with respect to 

certain of the Employee Obligations subject to section 507(a)(5) of the Bankruptcy Code would 

be required to be paid as priority claims against Debtors, Debtors should also be authorized to 

render payment in the ordinary course with respect thereto. 

C. Funds Held in Trust are Not Property of the Debtors’ Estate 

37. The Bankruptcy Code excludes “property in which the debtor holds, as of the 

commencement of the case, only legal title and not an equitable interest.” 11 U.S.C. § 541(d). It is 

well-established under section 541(d) of the Bankruptcy Code that taxes collected on behalf of the 

taxing authorities are not property of the estate. See Begier v. IRS, 496 U.S. 53, 59 (1990) (holding 

taxes such as excise taxes, FICA taxes and withholding taxes are property held by the debtor in 

trust for another and, as such, do not constitute property of the estate).  

38. To avoid serious disruption to the Debtors’ efforts to preserve and maximize the 

value of their estates for the benefit of creditors and other stakeholders during this Chapter 11 Case 

that could result from the non-payment of any withholding taxes, this Court should authorize 

Debtors to remit amounts withheld pre-petition, but not remitted on account of federal and state 

payroll taxes and FICA to the applicable taxing authorities. These withholdings are held in trust 
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for the benefit of the appropriate federal, state or local taxing authority for the Employees on behalf 

of whom such payment is being made. Because these withholdings are held in trust on behalf of 

others and thus do not constitute property of the Debtors’ estates, the remittance of the amounts at 

issue will not adversely affect the Debtors’ estates or their creditors and is warranted. 

39. Further, many federal, state and local taxing authorities impose personal liability 

on the officers and directors of entities responsible for collecting taxes from employees to the 

extent any such taxes are collected but not remitted. Accordingly, if these amounts remain unpaid, 

there is a risk that the Debtors’ officers and directors may be subject to lawsuits on account of any 

such nonpayment during the pendency of this Chapter 11 Case. Any such legal ramifications would 

constitute a significant distraction for officers and directors at a time when their focus on 

preserving and maximizing the value of the estates is essential. 

D. Continuation of Benefit and Compensation Plans Post-Petition is Critical to Debtors’ 
Prospects for a Successful Reorganization 

 
40. Debtors’ goal in these cases is to restructure their debts and emerge as a strong 

business with long-term viability. In order to achieve this goal, however, Debtors believe it must 

operate as successfully as it can while in this Chapter 11 Case. As in any business, Debtors’ success 

is highly dependent on the morale and satisfaction of its Employees. In turn, Employee morale is 

directly correlated to the benefits and incentives offered by the employer. Consequently, Debtors 

consider the maintenance of all pre-petition Employee benefit plans to be an essential component 

to a successful post-petition reorganization. 

Immediate Relief is Necessary 

41. Bankruptcy Rule 6003 provides that the relief requested in this Motion may be 

granted if the “relief is necessary to avoid immediate and irreparable harm.”  Fed. R. Bankr. P. 
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6003.  The Debtors submit that for the reasons already set forth herein, the relief requested in this 

Motion is necessary to avoid immediate and irreparable harm to the Debtors. 

Request for Waiver of Stay 

42. To the extent that the relief sought in the Motion constitutes a use of property under 

Section 363(b) of the Bankruptcy Code, Debtors seek a waiver of the fourteen-day stay under 

Bankruptcy Rule 6004(h). Further, to the extent applicable, Debtors request that the Court find 

that the provisions of Bankruptcy Rule 6003 are satisfied. As explained herein, the relief requested 

in this Motion is immediately necessary for Debtors to be able to continue to operate its business 

and preserve the value of their estates. 

NOTICE 

43. Notice of this Motion has been given to the following parties: (i) the holders of the 

thirty (30) largest general unsecured claims against Debtors; (ii) the Internal Revenue Service; (iii) 

the Office of the United States Attorney for the District of Delaware; (iv) the United States Trustee 

for the District of Delaware; (v) South State Bank; (vi) Northern Trust Corp.; and (vii) Juno 

Investments LLC. As this is a motion seeking “first day” relief, within forty-eight (48) hours of 

the entry of an order on this Motion, the Debtors will serve copies of this Motion and any order 

entered in respect to this Motion as required by Local Rule 9013-1(m). Debtor submits that, in 

light of the nature of the relief requested, no other or further notice need be given.  

 
WHEREFORE, Debtors respectfully request the Court enter an order, substantially in the 

form attached hereto as Exhibit A and Exhibit B, as  (i) authorizing the Debtors, as applicable, to 

continue payroll and payroll-related practices, including payment to or on behalf of current or 

former employees of certain pre-petition (a) wages, salaries, vacation pay and other compensation 

and amounts withheld from such compensation; (b) payment of health insurance, life insurance 
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and other insurance premiums for employees’ benefit and similar benefits; (c) reimbursement of 

business-related employee expenses; and (d) all costs and expenses incident to the foregoing 

(collectively, the “Employee Obligations”); (ii) authorizing applicable banks and other financial 

institutions to receive, process, honor and pay all pre-petition checks and transfers drawn on the 

Debtor’s accounts to satisfy the Employee Obligations. (iii) granting Debtors such other and 

further relief as is just and proper. 

Dated: May 6, 2019 
Wilmington, DE  

GELLERT SCALI BUSENKELL & BROWN, 
LLC 
  
/s/ Michael Busenkell                        

  Michael Busenkell (DE 3933) 
Amy D. Brown (DE 4077) 
1201 N. Orange Street, Suite 300 
Wilmington, DE  19801 
Telephone:  (302) 425-5800  
Facsimile:   (302) 425-5814 
mbusenkell@gsbblaw.com 
abrown@gsbblaw.com  
 

and 
 

RAYBURN COOPER & DURHAM, P.A. 
 
John R. Miller, Jr. 
N.C. State Bar No. 28689 
Matthew L. Tomsic 
N.C. State Bar No. 52431 
Suite 1200, The Carillon 
227 West Trade Street 
Charlotte, NC  28202 
(704) 334-0891 

 
Proposed Counsel to the Debtors 
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EXHIBIT A 
 
 

PROPOSED INTERIM ORDER 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: )  Chapter 11 
 ) 
SOUTHEASTERN METAL PRODUCTS    ) 
LLC.,  )  Case No. 19-10989 ( )  
 )  
 Debtor. ) 
                                               ) 

 ) 
In re: )  Chapter 11 
 ) 
SEMP TEXAS, LLC, )  Case No. 19-10990 ( )       
 )  
 Debtor. ) (Joint Administration Requested) 
                                                             ) 

 
INTERIM ORDER GRANTING DEBTORS’ MOTION TO CONTINUE PAYROLL AND 

PAYROLL-RELATED EXPENSES, INCLUDING PAYMENT OF PAYROLL 
OBLIGATIONS INCURRED PRE-PETITION 

 
Upon review of the motion (the “Motion”)2 of Southeastern Metal Products, LLC, and 

SEMP Texas, LLC, (the “Companies” or “Debtors”)3, debtors and debtors-in-possession in the 

above-captioned cases, for entry of an order, pursuant to sections 105(a), 363(b), 507(a)(4) and 

507(a)(5) of title 11 of the United States Code and Rule 6003 of the Federal Rules of Bankruptcy 

Procedure, (i) authorizing the Debtors, as applicable, to continue payroll and payroll-related 

practices, including payment to or on behalf of current or former employees of certain pre-petition 

(a) wages, salaries, vacation pay and other compensation and amounts withheld from such 

compensation; (b) payment of health insurance, life insurance and other insurance premiums for 

employees’ benefit and similar benefits; (c) reimbursement of business-related employee 

                                                           
2  Capitalized terms used but not otherwise defined shall have the meanings set forth in the Motion. 
3 Debtors are the following entities (the last four digits of its taxpayer identification numbers follow in parentheses): 
Southeastern Metal Products, LLC, (9192) and SEMP Texas, LLC (3419). The Debtors’ addresses are 1420 Metals 
Drive, Charlotte, North Carolina, 28206 and 15400 Long Vista Drive, Suite 101, Austin, Texas 78728, respectively. 
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expenses; and (d) all costs and expenses incident to the foregoing (collectively, the “Employee 

Obligations”); and (ii) authorizing applicable banks and other financial institutions to receive, 

process, honor and pay all pre-petition checks and transfers drawn on the Debtors’ accounts to 

satisfy the Employee Obligations.; and due and sufficient notice of the Motion having been given; 

and it appearing that no other or further notice need be provided; and upon the record therein; and 

it appearing that the relief requested by the Motion is in the best interest of the Debtors’ estates, 

their creditors and other parties in interest, and after due deliberation and sufficient cause appearing 

therefore; 

IT IS HEREBY ORDERED THAT:  

1. The Motion is GRANTED, on an interim basis, as set forth herein. 

2. Debtors are authorized to pay in the ordinary course the Employee Obligations 

whether they accrued pre- or post-petition in an amount not to exceed $450,000 total through the 

week of May 24, 2019. The Debtors are authorized, without limitation, to: 

(a) pay, in the ordinary course of the Debtors’ business, each Employee 
and Independent Contractor his or her accrued but unpaid salary, 
wages and overtime pay, as applicable, as of the Petition Date; 

 
(b) remit all amounts withheld from Employee paychecks pre-petition 

but not yet remitted in connection with health insurance plans, taxes 
and withholdings; 

 
(c) pay processing fees of Debtors’ payroll service provider, Paylocity, 

even if those charges were incurred prepetition; 
 
(d) pay any and all pre-petition and post-petition obligations related to 

the health plan, the life insurance plan, the accidental death and 
dismemberment plan, the Workers’ Compensation Plan and any and 
all other similar employee benefit plans which the Debtors had in 
place as of the Petition Date; 

 
(e)  pay any and all pre-petition and post-petition obligations related to 

the tuition reimbursement plan and 401(k) plan and any and all other 
similar benefit plans which the Debtors had in place as of the 
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Petition Date. 
 
(f) continue allowing their Employees to take paid time off in 

accordance with the Debtors’ pre-petition practices and procedures, 
including but not limited to bereavement, Family and Medical 
Leave, Jury Duty Leave, Military Leave, Personal Days, and 
Vacation; 

 
(g) continue observing paid holidays in the ordinary course of their 

businesses; 
 
(h) pay Employees for reimbursement of business-related expenses, 

travel, meals, and similar charges, regardless of whether charges are 
related to pre-petition or post-petition periods, in the ordinary course 
of the Debtor’s businesses; 

 
(i) pay all costs incident to the payment of the Employee Obligations. 
 

3. Debtors are authorized to continue and/or modify the Employee Obligations. The 

Debtors are further authorized to implement new programs, policies, and benefits in the ordinary 

course of business during this Chapter 11 Case and without the need for further Court approval, 

subject to applicable law. For the avoidance of doubt, except as otherwise expressly set forth 

herein, nothing in this Order should be construed as authorizing any payments on account of the 

Employee Obligations that are outside the ordinary course of business without prior Court 

approval. 

4. Nothing herein shall be deemed to authorize the payment of any amounts which 

violates or implicates section 503(c) of the Bankruptcy Code; provided that nothing herein shall 

prejudice the Debtors’ ability to seek approval of relief pursuant to section 503(c) of the 

Bankruptcy Code at a later time. 

5. Notwithstanding the relief granted in this Order and any actions taken in connection 

herewith, nothing in this Order shall be deemed: (a) an admission as to the amount of, basis for, or 

validity of, any claim against the Debtor under the Bankruptcy Code or other applicable 
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nonbankruptcy law; (b) a waiver of the Debtors’ rights to dispute any claim; (c) an assumption, 

adoption, or rejection of any agreement, contract, or lease under section 365 of the Bankruptcy 

Code; (d) an admission as to the validity, enforceability, or perfection of any lien on, security 

interest in, or other encumbrance on property of the Debtors’ estates; or (e) a waiver of any claims 

or causes of action which may exist against any entity. 

6. The financial institutions on which checks were drawn or electronic  

payment requests made in payment of the obligations approved herein are authorized and directed 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such financial institutions are authorized to rely on the Debtors’ designation 

of any particular check or electronic payment request as approved by this Order. 

7. The Debtors are authorized to issue post-petition checks, or to effect post-petition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of this Chapter 11 Case with respect to amounts owed in connection with the 

Employee Obligations. 

8. Notice of this Motion satisfies the requirements of Bankruptcy Rule 6004(a) and 

the Bankruptcy Local Rules for the District of Delaware. 

9. Rule 6003(b) of the Federal Rules of Bankruptcy Procedure has been satisfied.   

10. Notwithstanding any applicability of Federal Rule of Bankruptcy Procedure 

6004(h), the terms and conditions of this Order shall be immediately effective and enforceable 

upon entry of this Order. 

11. The Debtors are authorized and empowered to take such actions as may be 

necessary and appropriate to implement the terms of this Order. 
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12. This Court shall retain jurisdiction to hear and consider all disputes arising from 

the interpretation or implementation of this Order. 

13. Any objection to the granting of the relief requested by the Motion on a final basis 

shall be filed with the Court and served on or before ___________                             , 2019 by 

4:00 p.m. Eastern Time (the "Objection Deadline") upon: (a) the Office of the United States 

Trustee for the District of Delaware; (b) counsel for Debtors, (i) Rayburn Cooper & Durham, 

P.A., 227 W. Trade Street, Suite 1200, Charlotte, NC 28202 (attn.: John R. Miller, Jr., and 

Matthew Tomsic), and (ii) Gellert Scali Busenkell & Brown, LLC, 1201 N. Orange St., 3rd Floor, 

Wilmington, Delaware 19801 (attn.:  Michael Busenkell and Amy D. Brown); and (c) any party 

that has requested notice pursuant to Bankruptcy Rule 2002 as of the time of service. 

14. A final hearing on the Motion (the "Final Hearing") will be held on 

___________________, 2019 at ______ _.m. (ET). 

 

Dated: _______________________, 2019 

 

              
     UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT B 

 
 

PROPOSED FINAL ORDER 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: )  Chapter 11 
 ) 
SOUTHEASTERN METAL PRODUCTS    ) 
LLC.,  )  Case No. 19- 10989 (  )  
 )  
 Debtor. ) 
                                               ) 

 ) 
In re: )  Chapter 11 
 ) 
SEMP TEXAS, LLC, )  Case No. 19-10990 ( )      
 )  
 Debtor. ) (Joint Administration Requested) 
                                                             ) 

 
ORDER GRANTING DEBTORS’ MOTION TO CONTINUE PAYROLL AND 
PAYROLL-RELATED EXPENSES, INCLUDING PAYMENT OF PAYROLL 

OBLIGATIONS INCURRED PRE-PETITION 

 
Upon review of the motion (the “Motion”)4 of Southeastern Metal Products, LLC, and 

SEMP Texas, LLC, (the “Companies” or “Debtors”)5, debtors and debtors-in-possession in the 

above-captioned cases, for entry of an order, pursuant to sections 105(a), 363(b), 507(a)(4) and 

507(a)(5) of title 11 of the United States Code and Rule 6003 of the Federal Rules of Bankruptcy 

Procedure, (i) authorizing the Debtors, as applicable, to continue payroll and payroll-related 

practices, including payment to or on behalf of current or former employees of certain pre-petition 

(a) wages, salaries, vacation pay and other compensation and amounts withheld from such 

compensation; (b) payment of health insurance, life insurance and other insurance premiums for 

employees’ benefit and similar benefits; (c) reimbursement of business-related employee 

                                                           
4  Capitalized terms used but not otherwise defined shall have the meanings set forth in the Motion. 
5 Debtors are the following entities (the last four digits of its taxpayer identification numbers follow in parentheses): 
Southeastern Metal Products, LLC, (9192) and SEMP Texas, LLC (3419). The Debtors’ addresses are 1420 Metals 
Drive, Charlotte, North Carolina, 28206 and 15400 Long Vista Drive, Suite 101, Austin, Texas 78728, respectively. 
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expenses; and (d) all costs and expenses incident to the foregoing (collectively, the “Employee 

Obligations”); and (ii) authorizing applicable banks and other financial institutions to receive, 

process, honor and pay all pre-petition checks and transfers drawn on the Debtors’ accounts to 

satisfy the Employee Obligations.; and due and sufficient notice of the Motion having been given; 

and it appearing that no other or further notice need be provided; and upon the record therein; and 

it appearing that the relief requested by the Motion is in the best interest of the Debtors’ estates, 

their creditors and other parties in interest, and after due deliberation and sufficient cause appearing 

therefore; 

IT IS HEREBY ORDERED THAT:  

1. The Motion is GRANTED.  

2. The requirements of Rule 6003 of the Bankruptcy Rules are satisfied, and the relief 

requested is necessary to avoid immediate and irreparable harm. 

3. Notwithstanding Rule 6004(h) of the Bankruptcy Rules, this Order shall be 

effective and enforceable immediately upon entry hereof.  

4. As set forth following this paragraph, the Debtors are hereby authorized and 

empowered, but not directed, (i) to pay, in accordance with the policies and practices established 

prior to the Petition Date, to or on behalf of the Employees all Employee Obligations, regardless 

of whether such Employee Obligations arose before or after the Petition Date; (ii) to perform and 

honor all other obligations, practices and policies in accordance with the foregoing; and (iii) to pay 

all taxes, tax deposits and processing fees in connection with payments made or other benefits 

provided pursuant to this Order. The Debtors are authorized, without limitation, to: 

(a) pay, in the ordinary course of the Debtors’ business, each Employee 
and Independent Contractor his or her accrued but unpaid salary, 
wages and overtime pay, as applicable, as of the Petition Date; 
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(b) remit all amounts withheld from Employee paychecks pre-petition 
but not yet remitted in connection with health insurance plans, taxes 
and withholdings; 

 
(c) pay processing fees of Debtors’ payroll service provider, Paylocity, 

even if those charges were incurred prepetition; 
 
(d) pay any and all pre-petition and post-petition obligations related to 

the health plan, the life insurance plan, the accidental death and 
dismemberment plan, the Workers’ Compensation Plan and any and 
all other similar employee benefit plans which the Debtors had in 
place as of the Petition Date; 

 
(e)  pay any and all pre-petition and post-petition obligations related to 

the tuition reimbursement plan and 401(k) plan and any and all other 
similar benefit plans which the Debtors had in place as of the 
Petition Date. 

 
(f) continue allowing their Employees to take paid time off in 

accordance with the Debtors’ pre-petition practices and procedures, 
including but not limited to bereavement, Family and Medical 
Leave, Jury Duty Leave, Military Leave, Personal Days, and 
Vacation; 

 
(g) continue observing paid holidays in the ordinary course of their 

businesses; 
 
(h) pay Employees for reimbursement of business-related expenses, 

travel, meals, and similar charges, regardless of whether charges are 
related to pre-petition or post-petition periods, in the ordinary course 
of the Debtor’s businesses; 

 
(i) pay all costs incident to the payment of the Employee Obligations. 
 

5. All banks are hereby authorized and directed to honor all employee wage and salary 

checks and all fund transfer requests drawn on the Debtors’ accounts to honor all employee 

expense reimbursement checks that are presented for payment or fund transfer requests that relate 

to accrued and unpaid prepetition obligations of the Debtors to Employees regardless of whether 

or not the checks or transfer requests were issued prior to or after the Petition Date, to the extent 

that sufficient funds are on deposit or the Debtors arrange to have sufficient funds deposited in the 
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applicable account. 

6. All banks are hereby authorized to rely upon the Debtors’ representation that a 

particular payment is authorized under this Order, and no bank shall be liable for honoring any 

payment based on the Debtors’ representation that a payment is authorized under this Order. 

7. The Debtors are authorized to reissue checks to cover amounts owing on any checks 

covered by this Order that have been dishonored and to reimburse Employees for any resulting 

charges. 

8. Nothing in the Motion or this Order, nor the Debtors’ payment of claims pursuant 

to this Order, shall be deemed or construed: (a) as an admission as to the validity of any claim 

against the Debtors; (b) as a waiver of the Debtors’ rights to dispute any claim; (c) to waive or 

release any right, claim, defense or counterclaim of the Debtors or their estates, or to estop the 

Debtors or their estates from asserting any right, claim, defense or counterclaim; (d) as an approval 

or assumption of any agreement, contract or lease, pursuant to section 365 of the Bankruptcy Code; 

or (e) as an admission that any obligation is entitled to administrative expense priority or any such 

contract or agreement is executory or unexpired for purposes of section 365 of the Bankruptcy 

Code or otherwise. 

9. The Debtors are authorized and empowered to take such actions as may be 

necessary and appropriate to implement the terms of this Order. 

10. This Court shall retain jurisdiction with respect to all matters relating to the 

interpretation or implementation of this Order. 

 
Dated: _______________________, 2019 

 
 
 
              

     UNITED STATES BANKRUPTCY JUDGE 
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