
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: )  Chapter 11 
 ) 
SOUTHEASTERN METAL PRODUCTS    ) 
LLC.,  )  Case No. 19- 10989 ( )  
 )  
 Debtor. ) 
                                               ) 

 ) 
In re: )  Chapter 11 
 ) 
SEMP TEXAS, LLC, )  Case No. 19-10990 ( )    
 )  
 Debtor. ) (Joint Administration Requested) 
                                                             ) 

 
MOTION OF DEBTORS-IN-POSSESSION FOR INTERIM 

AND FINAL ORDERS (I) AUTHORIZING THE DEBTORS-IN-POSSESSION  
TO USE CASH COLLATERAL AND GRANTING RELATED RELIEF 

 
Southeastern Metal Products, LLC (“SEMP”) and SEMP Texas, LLC (“SEMP Texas” 

and, together with SEMP, the “Debtors”1, debtors-in-possession in the above-captioned case, 

hereby move (the “Motion”) the Court for entry of emergency and final Orders, pursuant to 

sections 105, 361 and 363 of title 11 of the U.S. Code (the “Bankruptcy Code”) and Rules 2002, 

4001 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

authorizing the Debtors to use cash collateral to fund the Debtors’ post-petition business 

operations as set forth below:   

(a) authorizing the Debtors to use the cash collateral of South State Bank (“SSB”) 

and Juno Investment, LLC (“Juno”); 

(b) providing adequate protection to SSB and Juno for the use of its cash collateral, as 

set forth more fully herein; and 

                     
1 Debtors are the following entities (the last four digits of its taxpayer identification numbers follow in parentheses): 
Southeastern Metal Products, LLC, (9192) and SEMP Texas, LLC (3419). The Debtors’ addresses are 1420 Metals 
Drive, Charlotte, North Carolina, 28206 and 15400 Long Vista Drive, Suite 101, Austin, Texas 78728, respectively. 
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(c) scheduling a final hearing (“Final Hearing”) with respect to each of the foregoing 

matters. 

In support of this Motion, the Debtors respectfully state as follows: 

JURISDICTION 

1. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  Venue of these 

proceedings and the Motion is proper under 28 U.S.C. § 1408.  

2. The statutory bases for the relief requested herein are sections 105, 361 and 363 of 

the Bankruptcy Code and Bankruptcy Rules 2002, 4001 and 9014. 

BACKGROUND 

 
3. On the date hereof (the “Petition Date”), Debtors filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Case”). Debtors are operating 

their business and managing their properties as debtors-in-possession pursuant to sections 

1107(a) and 1108 of the Bankruptcy Code. No trustee, examiner or statutory committee has yet 

been appointed in this Chapter 11 Case. 

4. In support of this Motion, Debtors rely on the Affidavit of Glenn Purcell in 

support of First Day Relief (the “Purcell Affidavit”). 

A. Business History  

5. The Debtors are headquartered in Charlotte, North Carolina. SEMP Texas is a 

wholly-owned subsidiary of SEMP, and operates from a facility located in Austin, Texas. SEMP 

was founded in 1952 as a two-man tool and die company. SEMP relocated to its current 

headquarters in 1960. At that time, it was a 10,000 square foot facility. From simple tool 

manufacturing, SEMP grew to add metal stamping and fabrication services, and expanded over 

time to a 100,000 square foot manufacturing facility in Charlotte. In 1985, SEMP was acquired 
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by the Pneumafil Group, and over the years its premium quality industrial metal stamping and 

fabrication services were supported by extensive in-house tooling design and production, 

prototyping, laser cutting, machining, metal finishing, light assembly and warehousing. In 2006, 

Juno acquired SEMP, and SEMP’s current equity holders are Juno, JL Holdings 2002 LLC and 

SEMP Henry LLC. SEMP currently serves the telecommunications, transportation (including 

heavy trucking), appliance and health and safety industries, with customers including 

Commercial Vehicle Group, Inc. (“CVG”), CommScope, Inc., 3M Scott Fire & Safety, Deere-

Hitachi Construction Machinery Corporation, and Wilbert Plastic Services Inc. SEMP is a 

critical supplier to many of its customers, such that a disruption of SEMP’s business would likely 

lead to at least a temporary shutdown of such customers’ production lines, severely disrupting 

SEMP’s customers’ businesses. In 2017, SEMP was awarded a significant amount of new 

business under a long-term contract with CVG, and undertook substantial new business in Texas. 

In 2017 and 2018, with Juno’s financial support along with financing provided by Park Sterling 

Bank, the predecessor in interest to SSB, SEMP executed a 50,000 square foot manufacturing 

facility expansion in Charlotte and formed SEMP Texas, a wholly-owned subsidiary of SEMP, 

which opened a 57,000 square foot plant in Austin, Texas. The Charlotte and Austin expansions 

resulted in SEMP’s total consolidated workforce growing from 130 employees to 173 employees 

over the past several years.  

6. The Debtors’ management team, led by David Denton, the Debtors’ President, 

and Glenn Purcell, the Debtors’ Executive Vice President of Finance and Accounting has a great 

depth of experience in metal fabrication and stamping production and manufacturing accounting. 

B. IRS Lien 

7. In June 2006, in conjunction with Juno’s acquisition of SEMP, SEMP merged 

with an entity called Southeastern Metal Products, Inc. (“SEMP Inc.”), with SEMP surviving. As 
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a result, SEMP Inc’s employees became employees of SEMP on that date. Through SEMP’s 

payroll processor, SEMP, as successor employer, timely filed W-2 and W-3 forms for 2006 

showing wages and withholding for all of 2006, and distributed the W-2 forms to SEMP’s 

employees. SEMP subsequently received notices from the Internal Revenue Service (the “IRS”) 

indicating a mismatch (due to the partial year) between amounts reported on Form W-2 and Form 

941. SEMP contacted an IRS representative who erroneously stated SEMP needed to file Form 

W-2C for 2006, showing wages and withholding for the post-merger period only. SEMP did so 

in August 2009. 

8. At the time, SEMP did not cause SEMP Inc. to file Forms W-2 and W-3 for its 

short year ending June 2, 2006, believing this period was covered by SEMP’s original filing – 

and distribution to SEMP’s employees, of the forms for the entire year. However, the IRS 

nevertheless assessed a penalty on January 4, 2010 and, on March 10, 2016, filed a lien against 

SEMP Inc. (the “Federal Tax Lien”) with a stated amount of $217,836.77 (the “IRS Claim”), 

apparently for failure by SEMP Inc. to file short-year forms, which would have contained 

information already reported to the IRS in SEMP, LLC’s filing. 

9. In an effort to resolve the matter, SEMP contacted the IRS in March 2017, 

speaking with the revenue officer who had filed the Federal Tax Lien. The revenue officer 

advised SEMP to file the allegedly missing pre-merger forms and request abatement of the 

penalty. SEMP did so in June 2017 and repeatedly followed up with the revenue officer. In 

January 2019 SEMP spoke with the revenue officer, who advised she was no longer assigned to 

the case and the IRS had no records of anything regarding them matter since 2016. In January 

2019, SEMP re-submitted the requested forms to the IRS via fax and certified mail. In February 

2019, SEMP wrote to the Taxpayer Advocate Office in Greensboro, North Carolina (the “TAO”), 

providing a history of the lien and asserted claim and requesting assistance in resolving the lien 
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as soon as possible. In March 2019, a SEMP representative spoke with the TAO and confirmed 

the TAO has all necessary information to assist in getting the IRS Claim resolved, the TAO 

indicated it had requested the IRS respond by early April 2019. Since that time a SEMP 

representative has contacted the TAO several times, but has not received any further response 

C. SSB Loan and Events Leading To the Petition Date 

10. On January 3, 2018, SSB and SEMP entered into an Amended and Restated Loan 

Agreement pursuant to which SSB extended credit facilities of up to $6,700,000 to SEMP, 

allegedly secured by a blanket lien on all of SEMP’s assets (the “SSB Loan”). The primary 

purpose of the SSB Loan was to fund SEMP expansion of its manufacturing facility in Charlotte, 

North Carolina to accommodate increased demand from its North Carolina customer base. The 

SSB Loan is guaranteed by Juno. SSB was aware of the Federal Tax Lien when it closed the SSB 

Loan, and the SSB Loan included a provision that provided for a 120-day period post-closing to 

resolve the IRS Claim and Federal Tax Lien, or if it was not resolved in that time, to reserve 

funds sufficient to pay the IRS Claim. 

11. In April 2018, SEMP management discovered that SEMP’s former Controller had 

been provided access to funds under SEMP’s then substantially undrawn line of credit with SSB 

(the “Line of Credit”). Upon information and belief, SSB permitted the Controller to access these 

funds, despite the requirement that Mr. Denton, SEMP’s President, authorize any draw. Upon 

information and belief, Mr. Denton did not authorize any such draws on the Line of Credit of 

approximately $800,000. The unauthorized draws on the Line of Credit delayed SEMP’s 

management team from recognizing working capital imbalances resulting from the Debtors’ 

rapid growth. Due to inclement weather in Charlotte, North Carolina during construction and 

various other start-up issues in Charlotte and Austin, both expansions were several months 

behind original schedule. As a result of these problems, the Debtors began experiencing 
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significant liquidity challenges in May 2018 which were supported by subordinated secured loans 

to the Debtors from Juno. 

12. Between May 2018 and November 2018, the Debtors endeavored to meet 

production demands of customers by increasing overtime and reducing material purchases to an 

“as needed” basis, while simultaneously obtaining price increases from customers for the 

significant increases in material prices during 2018.  Nevertheless, the Debtors continued to 

experience liquidity challenges, despite subordinated secured loans to the Debtors provided by 

Juno as needed. 

13. Between December 2018 and April 2019, the Debtors developed detailed recovery 

plans with customers which were based upon repayment plans negotiated with critical vendors to 

ensure continued delivery of raw materials necessary to meet customer demands. These efforts 

were supported by subordinated secured loans to the Debtors from Juno. Since late March 2018, 

Juno has loaned the Debtors over $5,000,000 and the current balance of the Juno Loan is 

$5,162,806.62. These efforts have begun to bear fruit toward long-term viability, with SEMP’s 

Charlotte operations expected to show positive EBITDA in April 2019.  

14. Also in April 2018, SEMP notified SSB of the unauthorized draws and the 

Debtors’ financial difficulties ensuing from their expansion. The Debtors provided full 

transparency to SSB regarding their challenges, including existing and prospective financial 

covenant and reporting defaults, and were assured by SSB representatives that SSB would 

continue to work with the Debtors. SEMP has continued to make every principal and interest 

payment to SSB when due. However, in December 2018, SSB informed SEMP that it no longer 

wished to remain in the credit, and would require SEMP to obtain a refinance source to pay SSB 

off. Shortly thereafter, in January 2019, Juno loaned SEMP an additional $833,000, which was 

used to pay off the Line of Credit, reducing SSB’s loan from approximately $5.23 million to 
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approximately $4.4 million. On February 28, 2019, SEMP, Juno and SSB entered into a 

forbearance agreement, which was subsequently amended on or about April 15, 2019 (as 

amended, the “Forbearance Agreement”).  

15. The Forbearance Agreement includes a requirement that, on or before May 1, 

2019, SEMP either (a) obtain from the IRS a favorable determination regarding the IRS Claim 

and a resulting release of the IRS Lien or (b) pay the IRS the amount necessary to release the 

Federal Tax Lien, which the Debtors believe is approximately $218,000 (the “IRS Payment”). In 

April 2019 SEMP provided SSB with updates on its efforts to obtain an abatement of the IRS 

Claim and removal of the Federal Tax Lien. On May 1, 2019, SEMP informed SSB that, despite 

diligent efforts to engage with the IRS regarding the IRS Claim and Federal Tax Lien, it had not 

yet received a response from the IRS regarding the requested abatement, and further that neither 

SEMP nor Juno was in a position to make the IRS Payment, due to current cash needs for 

business operations. SEMP remains convinced the IRS Claim should be abated in its entirety, 

SEMP’s engagement with the TAO will result in abatement of the IRS Claim and release of the 

Federal Tax Lien in the coming months, and payment of the IRS Claim to obtain a release of the 

Federal Tax Lien will result in years of protracted refund litigation with the IRS.  

16. On May 1, 2019, SSB issued a hold on all funds in SEMP’s SSB demand deposit 

account, totaling approximately $393,000 (such funds, along with any other funds in the Debtors’ 

bank accounts subject to any hold or freeze issued by SSB, the “Held Funds”), leaving SEMP 

without access to all or almost all of its cash. On May 2, 2019, SEMP engaged with SSB in 

discussions regarding how to resolve the alleged default under the Forbearance Agreement and 

the Held Funds, however SSB would not entertain any resolution that did not involve immediate 

payment of the IRS Payment. On May 2, 2019, SSB sent SEMP and Juno a Notice of 

Termination of Forbearance Agreement, Notice of Acceleration, Demand for Payment and 
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Reservation of Rights, stating the balance of obligations owed to SSB as of that date was 

$4,381,350.67. On May 3, 2019, SSB further issued an Amended and Restated Confirmation of 

Termination of Swap Transactions, whereby SSB purported to unwind all Swap agreements 

between SSB and SEMP, and on May 3, 2019 debited $36,300 (the “Swap Debit”) from SEMP’s 

account at SSB, $23,800 of which was purportedly the “Close-out Amount” and $12,500 of 

which was purportedly for reimbursement of expenses and indemnities.  

 17. SSB actions, through its refusal to permit the Debtors access to the Held Funds 

and the Swap Debit, pose a severe threat to the Debtors’ ability to continue operations as a going 

concern. Because of SSB’s aggressive actions, the Debtors believe they have no choice but to 

seek relief under Chapter 11 of the Bankruptcy Code in order to  

(a) protect themselves from further actions by SSB that threaten the Debtors’ ability to operate 

and (b) obtain access to the Held Funds. This proceeding also offers an opportunity for the 

Debtors to resolve the IRS Claim, restructure its debts, and obtain refinancing of the SSB Loan. 

NEED FOR USE OF POST-PETITION CASH COLLATERAL 
 

18. The Debtors’ goal in these cases is to (a) prevent SSB from exercising its 

remedies with respect to the Debtors’ assets in order to preserve the value of the Debtors’ estates 

for all other constituencies; and (b) effectuate a refinancing of the SSB Loan and to restructure 

the Debtors’ other debt to enhance the prospects for long-term success of the Debtors. 

19.   The Debtors have an immediate and emergency need as well as a continuing 

need for use of assets that may constitute SSB’s and Juno’s post-petition cash collateral 

(including, without limitation, the Held Funds) (the “Cash Collateral”) to pay the expenses of 

operating their businesses including, without limitation, salaries, administrative and leasing 

costs, utilities, services, repairs, maintenance and insurance costs in their capacity as debtors-in-

possession.  Specifically, without use of post-petition Cash Collateral, the Debtors cannot pay 
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wages, salaries, rents, utilities and other expenses associated with operating their business, and 

administrative expenses of these cases. 

20. The availability of the use of post-petition Cash Collateral will provide the 

Debtors with more than just the necessary cash they need to operate their businesses.   Of almost 

equal importance is the sense of confidence that such use of post-petition Cash Collateral will 

instill in the Debtors’ suppliers, customers and employees.  The failure of the Debtors’ suppliers 

and employees to cooperate with the Debtors at this time, and the potential attendant loss of 

customers and sales, could irreparably harm the Debtors’ hopes of maximizing the value of their 

assets and their changes for a successful reorganization.  

21. In sum, without immediate use of post-petition Cash Collateral, the Debtors will 

continue to suffer the acute liquidity crisis that existed pre-petition and that threatens the 

Debtors’ ability to maintain their operations in the short term.   The ability of the Debtors to 

remain viable entities and restructure under chapter 11 of the Bankruptcy Code is dependent 

upon the Debtors obtaining the interim and final relief requested in this Motion.  

22. The Debtors believe that, to the extend SSB holds valid, perfected liens in all of 

SEMP’s assets, SSB has an ample equity cushion. The Debtors believe their property, plant and 

equipment has a value well in excess of $10,000,000. In addition to that, the Debtors have 

inventory and receivables with a value well in excess of $3,000,000. SSB’s debt is less than 

$4,400,000. Therefore, the Debtors believe SSB has an equity cushion in excess of $9,000,000 with 

respect to any valid lien.  As demonstrated by the Interim Budget attached hereto as Exhibit A (the 

“Interim Budget”), the value of SSB’s alleged collateral is not expected to decrease substantially, if 

at all, during the Interim Period. 

23. According to the Third Circuit Court of Appeals, “in determining whether a secured 

creditor's interest is adequately protected, most courts engage in an analysis of the property's ‘equity 
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cushion’—the value of the property after deducting the claim of the creditor seeking relief from the 

automatic stay and all senior claims,” while ignoring junior liens. In re Indian Palms Assocs., Ltd., 

61 F.3d 197, 207 (3d Cir. 1995). Courts have found a secured creditor adequately protected where 

either a sufficient equity cushion in the collateral exists to protect the secured creditor, or the 

level of the secured creditor’s collateral is not decreasing over time. See, e.g., In re Aventine Inc., 

Case No. 09-11214 (KG), Hr’g Tr. at 244:15-24 (Bankr. D. Del. April 14, 2009) (approving 

contested use of cash collateral and prime debtor-in-possession financing based, in part, on 

existence of “a very sufficient equity cushion”); In re May, 169 B.R. 462, 472 (Bankr. S.D. Ga. 

1994) (equity cushion in property may provide creditor with adequate protection of its interest, 

sufficient to permit the debtor to use cash collateral); In re Southwest Assocs., 140 B.R. 360, 66 

(Bankr. S.D.N.Y. 1992) (same); In re Dynaco Corp., 162 B.R. 389,394 (Bankr. D. N.H. 1993) 

(secured creditor was adequately protected and debtor was authorized to use cash collateral 

where level of collateral was not declining).  

24. Indeed, an equity cushion alone can constitute sufficient adequate protection. In re 

Fortune Smooth (U.S.) Ltd., 1993 WL 261478, *6 (Bankr. S.D.N.Y. July 6, 1993). “An equity 

cushion . . . provides adequate protection if it is sufficiently large to ensure that the secured 

creditor will be able to recover its entire debt from the security at the completion of the case.” In 

re Elmira Litho, Inc., 174 B.R. 892, 904 (Bankr. S.D.N.Y. 1994). Case law indicates an equity 

cushion of 20% or more is independently sufficient to provide adequate protection. See, e.g., In 

re C.B.G. Ltd., 150 B.R. 570, 573 (Bankr. M.D. Pa. 1992) (noting that an equity cushion of 20% 

or more constitutes adequate protection, less than 11% is insufficient, and a range of 12% to 20% 

has divided courts); see also In re Utah 700, L.L.C., 2008 WL 2654919, at *5-6 (Bankr. D. Utah 

July 3, 2008) (finding approximate 23% equity cushion in the debtor’s assets which were 

primarily real property was substantial and provided significant protection to the prepetition 
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lenders); In re 1606 New Hampshire Ave. Assocs., 85 B.R. 298, 310 (Bankr. E.D. Pa. 1998) 

(concluding that 20% equity cushion was sufficient to establish adequate protection under section 

362(d)(1)). Even if the debtor’s business operations are performing poorly, a bankruptcy court 

may grant use of cash collateral on an interim basis if a significant equity cushion exists. In re 

Pawtuxet Valley Prescription & Surgical Ctr., Inc., 2008 WL 1990887, at *5 (Bankr. D.R.I. Mar. 

10, 2008) (permitting continued use of cash collateral, where debtor had not met any of its 

projections and management had made a series of poor business decisions, because the creditor 

continued to maintain a significant equity cushion). 

25. Further, to the extent not automatically provided by Section 552(b)(1) of the 

Bankruptcy Code, the Debtors propose to provide SSB and Juno with replacement liens in post-

petition assets acquired using SSB’s and Juno’s Cash Collateral to the same extent and priority as 

existed pre-petition (the “Replacement Liens”). 

BASIS FOR RELIEF REQUESTED 

26. The Debtors, pursuant to section 363(c)(2) of the Bankruptcy Code, hereby 

request authority, immediately and on an ongoing basis, to use Cash Collateral, including the 

Held Funds and cash proceeds from the collection of any accounts receivable, to pay the 

expenses of operating their businesses and other administrative expenses during the pendency of 

these cases. 

27. The Debtors’ use of property of the estates is governed by section 363 of the 

Bankruptcy Code, which provides in pertinent part: 

If the business of the debtor is authorized to be operated under section 721, 1108, 1203, 
1204, or 1304 of this title and unless the court orders otherwise, the [debtor-in-
possession] may enter into transactions, including the sale or lease of property of the 
estate, in the ordinary course of business, without notice or a hearing, and may use 
property of the estate in the ordinary course of business without notice or a hearing. 
 

11 U.S.C. § 363(c)(1). 
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28. Section 363(c)(2) permits the debtors in possession to use, sell or lease cash 

collateral only if either (i) each entity that has an interest in such cash collateral consents; or (ii) 

the court, after notice and hearing, authorizes such use, sale or lease in accordance with the 

provisions of this section. 11 U.S.C. § 363(c)(2).  If the secured creditor does not consent to the 

use of its cash collateral, the Court can authorize the debtor to use such cash collateral under 

section 363(c)(2)(B) if the court determines that the debtors has provided “adequate protection” 

of the secured creditors’ interests.  11 U.S.C. § 363(e).  Juno has consented to the Debtors’ use of 

cash collateral in accordance with the Interim Budget. To the extent SSB does not consent to use 

of Cash Collateral, the Debtors submit that SSB is adequately protected by the equity cushion 

and Replacement Liens. 

29. Unless the Debtors obtain an emergency approval of their Motion for continuing 

Court authorization to use Cash Collateral pursuant to section 363 of the Bankruptcy Code for 

the purposes requested, the Debtors and their assets will suffer immediate, continuing and 

irreparable harm.  

30. Pending the final hearing, the Debtors require immediate use of Cash Collateral 

for, among other things, the purchase of supplies for their operations, the funding of payroll 

obligations, the funding of their on-going business operations and other working capital needs.  

Absent immediate use of cash collateral for their continuing business operations, the Debtors will 

be unable to pay essential operating expenses and purchase supplies, and therefore, may be 

unable to continue to conduct their businesses pending the final hearing on the relief requested 

herein.  

31. Accordingly, the Debtors, request that, pending a final hearing, the Court schedule 

an interim hearing as soon as practicable to consider the Debtors’ request for authorization to 

obtain emergency use of Cash Collateral.  

Case 19-10989    Doc 11    Filed 05/06/19    Page 12 of 22



{00325230 v 2 } 13 

32. The Debtors’ proposed interim Order (the “Interim DIP Financing Order”) in 

connection with this Motion is attached hereto as Exhibit B. 

NOTICE 

Notice of this Motion has been given to the following parties: (i) the holders of the thirty 

largest general unsecured claims against the Debtors on a consolidated basis; (ii) the Internal 

Revenue Service; (iii) the Office of the United States Trustee for the District of Delaware; (iv) 

the United States Attorney for the District of Delaware; (v) counsel for SSB; and (iv) counsel to 

Juno.  The Debtors submit that, in light of the nature of the relief requested, no other or further 

notice need be given. 

WHEREFORE, the Debtors respectfully request that the Court: 
 

A. Conduct an emergency hearing on this Motion in accordance with sections 105, 361, 

and 363 of the Bankruptcy Code and Bankruptcy Rules 2002, 4001 and 9014;  

B. At the emergency hearing, determine that the Debtors have given adequate notice of 

the emergency hearing on the approval of the use of Cash Collateral as to content, persons, and 

time;  

C. At the emergency hearing, grant the Motion on an emergency basis pending a final 

hearing; 

D. At the emergency hearing, enter the Interim Cash Collateral Order approving the use 

of Cash Collateral as set forth herein on an emergency interim basis for cause shown, including 

without limitation, requiring SSB to release the Held Funds, granting the Replacement Liens to 

SSB and Juno and approving the use of Cash Collateral by the Debtors;  

E. At the emergency hearing, authorize the Debtors, immediately and on an ongoing 

basis, to use any and all of the cash proceeds Cash Collateral to pay the ordinary expenses of 

operating their business and to fund the administrative expenses of these cases in accordance with 
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the Interim Budget attached hereto as Exhibit A; 

F. At the emergency hearing, set this Motion for a final hearing upon due notice, in 

accordance with sections 105, 361 and 363 of the Bankruptcy Code and Bankruptcy Rules 2002, 

4001 and 9014; and 

G. Grant such other and further relief as the Court deems just and proper. 

Dated: May 6, 2019 
Wilmington, DE  

GELLERT SCALI BUSENKELL & BROWN, 
LLC 
  
/s/ Michael Busenkell               

  Michael Busenkell (DE 3933) 
Amy D. Brown (DE 4077) 
1201 N. Orange Street, Suite 300 
Wilmington, DE  19801 
Telephone:  (302) 425-5800  
Facsimile:   (302) 425-5814 
mbusenkell@gsbblaw.com 
abrown@gsbblaw.com  
 

and 
 

RAYBURN COOPER & DURHAM, P.A. 
 
John R. Miller, Jr. 
N.C. State Bar No. 28689 
Matthew L. Tomsic 
N.C. State Bar No. 52431 
Suite 1200, The Carillon 
227 West Trade Street 
Charlotte, NC  28202 
(704) 334-0891 

 
Proposed Counsel to the Debtors 
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EXHIBIT A 

INTERIM BUDGET 
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EXHIBIT B 

INTERIM CASH COLLATERAL ORDER 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: )  Chapter 11 
 ) 
SOUTHEASTERN METAL PRODUCTS    ) 
LLC.,  )  Case No. 19- 10989 ( )  
 ) 
 Debtor. ) 
                                               ) 

 ) 
In re: )  Chapter 11 
 ) 
SEMP TEXAS, LLC, )  Case No. 19-10990 ( )      
 )  
 Debtor. ) (Joint Administration Requested) 
                                                             ) 

 
INTERIM ORDER AUTHORIZING THE DEBTORS-IN-POSSESSION  
TO USE CASH COLLATERAL AND GRANTING RELATED RELIEF 

 
Upon review of the motion (the “Motion”)1 of Southeastern Metal Products, LLC, and 

SEMP Texas, LLC, (the “Companies” or “Debtors”)2, debtors and debtors-in-possession in the 

above-captioned cases, for entry of an order, pursuant to sections 105, 361 and 363 of title 11 of 

the U.S. Code (the “Bankruptcy Code”) and Rules 2002, 4001 and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), authorizing the Debtors to use cash collateral to 

fund the Debtors’ post-petition business operations; and due and sufficient notice of the Motion 

having been given; and it appearing that no other or further notice need be provided; and upon the 

record therein, including, without limitation, the Purcell Affidavit ; and it appearing that the relief 

requested by the Motion is in the best interest of the Debtors’ estates, their creditors and other 

parties in interest, and after due deliberation and sufficient cause appearing therefore; 

                     
1  Capitalized terms used but not otherwise defined shall have the meanings set forth in the Motion. 
2 Debtors are the following entities (the last four digits of its taxpayer identification numbers follow in parentheses): 
Southeastern Metal Products, LLC, (9192) and SEMP Texas, LLC (3419). The Debtors’ addresses are 1420 Metals 
Drive, Charlotte, North Carolina, 28206 and 15400 Long Vista Drive, Suite 101, Austin, Texas 78728, respectively. 
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IT IS HEREBY ORDERED THAT:  

1. The Motion is GRANTED, on an interim basis, as set forth herein. 

2. SSB is hereby ordered to release any hold or freeze on any funds in the Debtors’ 

bank accounts with SSB, and to provide the Debtors with access to such funds. 

3. The Debtors are permitted to use Cash Collateral in accordance with the budget 

attached to this Order as Exhibit A (the “Interim Budget”) provided, however, the Debtors may 

exceed the disbursements set forth in the Interim Budget up to an amount of ten percent (10%) in 

the aggregate, without further order of this Court. 

4. SSB and Juno are each granted, as assurance of adequate protection, replacement 

liens in post-petition assets acquired using the Cash Collateral to the same extent and priority as 

existed pre-petition. 

5. The relief granted herein is without prejudice (1) to any and all claims, rights and 

defenses the Debtors, the United States Trustee for the District of Delaware, any trustee, 

committee, or other party with standing may have to challenge the nature, validity, or extent of the 

liens asserted by SSB or Juno, or (2) to any claims, rights and defenses that SSB or Juno may have 

to seek additional adequate protection or other relief in relation to the Cash Collateral, to otherwise 

contest entry of a final order authorizing the use of Cash Collateral, or to take any other action 

including but not limited to seeking relief from the automatic stay, seeking the appointment of a 

trustee or examiner in this proceeding, the conversion of these cases to proceedings under Chapter 

7 of the Bankruptcy, or the dismissal of this proceeding.  

6.  Notice of this Motion satisfies the requirements of Bankruptcy Rule 6004(a) and 

the Bankruptcy Local Rules for the District of Delaware. 

7. Rule 6003(b) of the Federal Rules of Bankruptcy Procedure has been satisfied.   
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8. Notwithstanding any applicability of Federal Rule of Bankruptcy Procedure 

6004(h), the terms and conditions of this Order shall be immediately effective and enforceable 

upon entry of this Order. 

9. The Debtors are authorized and empowered to take such actions as may be 

necessary and appropriate to implement the terms of this Order. 

10. This Court shall retain jurisdiction to hear and consider all disputes arising from 

the interpretation or implementation of this Order. 

11. Any objection to the granting of the relief requested by the Motion on a final basis 

shall be filed with the Court and served on or before ___________                             , 2019 by 

4:00 p.m. Eastern Time (the "Objection Deadline") upon: (a) the Office of the United States 

Trustee for the District of Delaware; (b) counsel for Debtors, (i) Rayburn Cooper & Durham, 

P.A., 227 W. Trade Street, Suite 1200, Charlotte, NC 28202 (attn.: John R. Miller, Jr., and 

Matthew Tomsic), and (ii) Gellert Scali Busenkell & Brown, LLC, 1201 N. Orange St., 3rd Floor, 

Wilmington, Delaware 19801 (attn.:  Michael Busenkell and Amy D. Brown); and (c) any party 

that has requested notice pursuant to Bankruptcy Rule 2002 as of the time of service. 

12. A final hearing on the Motion (the "Final Hearing") will be held on 

___________________, 2019 at ______ _.m. (ET). 

 

Dated: _______________________, 2019 

 

              
     UNITED STATES BANKRUPTCY JUDGE 
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