
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
SOUTHEASTERN METAL  
PRODUCTS LLC, et al., 
 
                   Debtors1 

 

    Chapter 11 
 

Case No. 19-10989 (BLS) 
(Jointly Administered) 
 
Re: Docket No. 423 

 
ORDER (I) APPROVING THE SALE OF CERTAIN PERSONAL  

PROPERTY ASSETS, INCLUDING MACHINERY AND EQUIPMENT, FREE AND 
CLEAR OF ALL ENCUMBRANCES PURSUANT TO SECTION 363 OF THE 

BANKRUPTCY CODE, SUBJECT TO HIGHER AND BETTER OFFERS;  
AND (II) GRANTING RELATED RELIEF 

 
AND NOW, upon the Motion of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”), pursuant to sections 105, 363, 1107(a), and 1108 of the Bankruptcy 

Code, Bankruptcy Rules 2002, 6004, 9007 and 9014, and Local Rules 6004-1 and 9013-1(m), 

requesting entry of a final order: (I) Approving the Sale of Certain Personal Property Assets, 

Including Machinery and Equipment, Free and Clear of All Encumbrances Pursuant to Section 

363 of the Bankruptcy Code, Subject to Higher and Better Offers; and (II) Granting Related Relief 

(the “Motion”) all as further described in the Motion; and this Court having jurisdiction to consider 

the Motion and the relief requested therein in accordance with 28 U.S.C. §§ 157 and 1334 and the 

Amended Standing Order of Reference from the United States District Court for the District of 

Delaware, dated as of February 29, 2012; and consideration of the Motion and the relief requested 

therein being a core proceeding in accordance with 28 U.S.C. § 157(b)(2); and venue being proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion 

being adequate and appropriate under the particular circumstances; and upon the record of any 

                                                      
1  The Debtors and the last four digits of their respective federal tax identification numbers are:  Southeastern Metal 
Products LLC (9192) and SEMP Texas, LLC (3419). 
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hearing being held to consider the relief requested in the Motion; and this Court having found and 

determined that the relief sought in the Motion is in the best interests of the Debtors’ estates, their 

creditors, and other parties in interest and that the legal and factual bases set forth in the Motion 

establish just cause for the relief granted herein; and any objections to the requested relief having 

been withdrawn or overruled on the merits; and after due deliberation and sufficient cause 

appearing therefor, 

IT IS HEREBY ORDERED: 

1. The Motion is granted as provided herein. 

2. All objections to the relief requested in the Motion that have not been withdrawn, 

waived, or settled as announced to this Court at the hearing on the Motion or by stipulation filed 

with this Court, are overruled. 

3. The Debtors are authorized to sell the Personal Property Assets to Cincinnati 

Industrial Auctioneers, Myron Bowling Auctioneers, Inc. and PPL Acquisition Group XI, LLC 

(“CIA”), for a total purchase price of $1,760,000.00 and upon the terms and conditions, and in 

conformity with, the Debtors’ request in the Motion and the Asset Purchase Agreement between 

CIA and the Debtors; 

4. The sale of the Personal Property Assets shall be free and clear of all Liens, Claims, 

Encumbrances and Interests pursuant to Bankruptcy Code Section 363(f), with all such liens, 

claims, encumbrances and interest, if any, attaching to the proceeds of the sale; 

5. The Debtors are authorized and directed to pay, or cause to be paid, to Fairview 

Loans IV, LLC the proceeds of the sale of the Personal Property Assets up to the full amount of 

Fairview Loans IV, LLC’s claim in cash at the closing of the sale of the Personal Property Assets, 

subject, however to a reservation for payment of the KEIP obligations that become due; 
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6. Both the form and sufficiency of the Notice of the Motion provided by the Debtors 

was adequate under the circumstances; 

7. CIA has offered to purchase the Personal Property Assets in good faith and is 

entitled to the protections of § 363(m) of the Bankruptcy Code; 

8. Notwithstanding the possible applicability of Bankruptcy Rules 6004(h), 7062, 

9014, or otherwise, this Order shall be immediately effective and enforceable upon its entry. 

9. To the extent that the Motion is inconsistent with this Order, the terms of this Order 

shall govern. 

10. Asset Sales, Inc. is hereby approved as the back-up bidder in the amount of 

$1,750,000.00. In the event that CIA fails to timely close on the purchase of the Personal Property 

Assets in accordance with the Asset Purchase Agreement, the Debtors may close on the sale of 

the Personal Property Assets to Asset Sales, Inc. 

11. CIA (or in the event that CIA fails to timely close on the sale of the Personal 

Property Assets, Asset Sales, Inc.) shall be entitled to a license, substantially in the form attached 

to this Order as Exhibit A, to use the real estate sold by the debtor Southeastern Metal Products 

LLC pursuant to Order of this Court entered contemporaneously herewith for the purpose of 

preparing for and conducting an auction sale of the Personal Property Assets and permitting 

ultimate purchasers of the Personal Property Assets to remove the such Personal Property Assets 

from the Real Estate, to and including September 30, 2020. 

12. In accordance with section 1146(a) of the Bankruptcy Code, the sale of the 

Personal Property Assets pursuant to this Order shall be free and clear of any stamp tax or similar 

tax as the sale is in furtherance of the Debtors’ chapter 11 plan which was confirmed by Order of 

the Bankruptcy Court simultaneously with the entry of this Order. 
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13. The Court retains jurisdiction with respect to all matters arising from or related to 

the interpretation or implementation of this Order. 

 

BRENDAN L. SHANNON UNITED STATES BANKRUPTCY 
JUDGE

Dated: June 22nd, 2020 Wilmington, 
Delaware
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EXHIBIT A
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21095/2 
06/22/2020 9191065.1 

LICENSE AGREEMENT 
 
LICENSE AGREEMENT (this "License") made as of the ____ day of June, 2020, by and 

between  Southeastern Freight Lines, d/b/a BKT Enterprises, L.P. ("Licensor"), and Cincinnati 
Industrial Auctioneers, Myron Bowling Auctioneers, Inc. and PPL Acquisition Group XI, LLC 
("Licensee"). 

 
 W I T N E S S E T H: 
 

WHEREAS, Southeastern Metal Products LLC (“SEMP”) and SEMP Texas, LLC 
(collectively with SEMP, the “Debtors”) are debtors and debtors in possession under title 11 of the 
United States Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”); and 

WHEREAS, on May 6, 2019, Debtors commenced jointly administered cases now captioned 
as In re: Southeastern Metal Products LLC, et al., Debtors (collectively, the “Bankruptcy Cases”) 
by filing voluntary petitions for relief under chapter 11 of the Bankruptcy Code in the United States 
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”); and 

WHEREAS, SEMP is the owner of real property and improvements thereon commonly 
known as 1420 and 1430 Metals Drive, Charlotte, Mecklenburg County, North Carolina (the "Real 
Estate"); and 

WHEREAS, on May 26, 2020, Debtors filed with the Bankruptcy Court Debtors’ Motion 
for an Order (I) Approving the Sale of Debtors’ Real Estate Free and Clear of All Encumbrances 
Pursuant to Section 363 of the Bankruptcy Code, Subject to Higher and Better Offers; and (II) 
Granting Related Relief (the “Real Estate Motion”) 

WHEREAS, on June 2, 2020, Debtors filed with the Bankruptcy Court 1Debtors’ Motion 
for an Order (I) Approving the Sale of Certain Personal Property Assets, Including Machinery and 
Equipment (the “Personal Property”), Free and Clear of All Encumbrances Pursuant to Section 
363 of the Bankruptcy Code, Subject to Higher and Better Offers; and (II) Granting Related Relief 
(the “Personal Property Motion”); and 

WHEREAS, both the Real Estate Motion and the Personal Property Motion require that the 
purchaser of the Real Estate shall grant the purchaser of the Personal Property a license to occupy 
and use the Real Estate for the purpose of conducting an auction sale of the Personal Property and to 
remove the Personal Property from the Real Estate through and including September 30, 2020. 

WHEREAS, on June ___, 2020, the Bankruptcy Court entered an Order Approving the Sale 
of the Real Estate to the Licensor; and 

WHEREAS, on June ___, 2020, the Bankruptcy Court entered an Order Approving the Sale 
of the Personal Property to the Licensor; and 
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NOW, THEREFORE, in consideration of the mutual covenants contained herein and other 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties 
hereto agree as follows: 
 

1. (a) Subject to terms of this License, Licensor hereby grants unto Licensee a 
license to use the Real Property. 

 
(b) Licensee covenants and agrees to use the Real Property solely for preparing 

for and conducting an auction of the Personal Property and permitting successful bidders at the 
auction to remove the Personal Property from the Real Property, and for no other purpose or 
purposes.   

 
(c) Licensee agrees to accept the Real Estate in its “AS-IS” condition as of the 

date of this License.  Licensor has no obligations to perform any work in the Real Estate.  The only 
utilities available to the Real Estate are water and lighting. Licensee has investigated the adequacy of 
the utilities to its own satisfaction. Licensee is responsible to provide its own security services to the 
Real Estate and to supervise and be responsible for the safety of its employees, contractors and 
invitees. 

 
(d) Licensee shall not cause or permit any hazardous substance or hazardous 

wastes to be brought, kept or stored within the Real Estate, and shall not engage in or permit any 
other person or entity to engage in any activity, operation or business within the Real Estate which 
involves the generation, manufacture, refining, transportation, treatment, storage, handling or 
disposal of hazardous substances or hazardous wastes.  Licensee hereby agrees to defend, indemnify 
and hold Licensor harmless from and against any and all claims, losses, liabilities, damages and 
expenses (including, but not limited to, site inspection costs, removal and remediation costs, fines, 
penalties, and attorneys' fees and disbursements) incurred by Licensor as a result of Licensee's 
failure to comply with the provisions of this Section 1(d). 

 
(e)  Licensor retains the right to enter the Real Estate at all times.  
 

2. (a) The term ("Term") of this License shall commence on the date hereof (the 
"Commencement Date").  The term shall expire on September 30, 2020. 
 

(b) At the expiration of the Term or earlier termination of this License, Licensee 
shall immediately surrender possession of the Real Estate to Licensor in the same condition as 
existing on the Commencement Date, ordinary wear and tear excepted, broom clean, with all of 
Personal Property removed. 

 
3. (a) Licensee shall pay to Licensor for the use of the Real Estate for the Term a 

license payment equal to the sum of the following amounts (the “License Fee”):  $0 in consideration 
for the license herein granted and a utility charge of $0.   
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4. (a) Licensee shall be responsible, at Licensee’s cost and expense, for any 
janitorial services in the Real Estate. 

 
(b) Licensee shall, at its sole cost and expense, keep the Real Estate in good order 

and condition (except for ordinary wear and tear).  Except as expressly provided in this License, 
Licensor will not be obligated to repair the Real Estate, except if such repairs are necessitated by the 
intentional acts or negligence of Licensee.  In such event, Licensee shall reimburse Licensor, upon 
demand, for the reasonable cost thereof.   

 
(d) Licensee covenants and agrees that (i) no waste or damage shall be committed 

upon or to the Real Estate, (ii) the Real Estate shall be used for only the purpose set forth in Section 
1, (iii) the Real Estate shall not be used for any unlawful purpose and no violations of law or 
ordinance or duly constituted authority shall be committed thereon and (iv) Licensee shall conduct 
its business in a good and orderly manner, and shall keep the Real Estate in a clean and sanitary 
condition. 

 
(e) Licensee shall not make any alterations, additions or improvements to the 

Real Estate without the prior written consent of Licensor, which consent Licensor shall not be 
required to give. 

 
(f) Licensor and its contractors, consultants and employees shall have the right, 

upon reasonable prior telephonic notice, to enter the Real Estate for inspection, maintenance and 
repairs; provided, however, such prior notice is not required in the case of an emergency. 

 
5. Licensee shall at its sole cost and expense (i) comply with all legal requirements 

applicable to the Real Estate and Licensee’s use thereof, and (ii) maintain and comply with all 
permits, licenses and other authorizations required by any governmental authority for Licensee’s use 
of the Real Estate and for the proper operation, maintenance and repair of the Real Estate.   

 
6. Licensee shall not permit or cause any lien on the Real Estate, or any sums to become 

payable under this License arising out of Licensee’s acts or Licensee’s failure to perform any 
obligation under this License.  

 
7. (a)  Licensee shall obtain, and shall keep in full force and effect, the following 

insurance, with insurers that are authorized to do business in the State of North Carolina and are 
rated at least A (Class X) in Best’s Key Rating Guide: 

 
 (i) Commercial general liability insurance with a combined single limit of not 

less than Three Million Dollars ($3,000,000.00) naming Licensor and Debtors as additional insureds, 
insuring against any injury or damage to persons or property that may result from Licensee’s or any 
of its agent’s or representative’s use of or access to the Premises. If the policy covers other locations 
owned or licensed by Licensee, then such policy must include an aggregate limit per location 
endorsement.  
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 (ii) Workers’ compensation insurance coverage for the full statutory liability of 
Licensee and employers’ liability insurance with a limit of not less than (x) $100,000 per accident, 
(y) $500,000 disease, policy limit, and (z) $100,000 disease, each employee. 

 
 (iii) Such other insurance as Licensor deems necessary and prudent. 
 

(b) The policies of insurance required to be maintained by Licensee pursuant to 
this Section 7 must be written as primary policy coverage and not contributing with, or in excess of, 
any coverage carried by Licensor.  All policies must name as the insured parties (except for workers’ 
compensation insurance and business interruption insurance) Licensor, any parties named by 
Licensor as having an interest in the Real Estate, and Licensee, as their respective interests may 
appear.  All such policies (except for worker’s compensation insurance) must (i) provide that thirty 
(30) days’ prior written notice of suspension, cancellation, termination, modification, non-renewal or 
lapse or material change of coverage will be given to Licensor and that such insurance will not be 
invalidated by (x) any act or neglect of Licensor or Licensee, (y) any change in the title or ownership 
of the Building, or (z) occupation of the Real Estate for purposes more hazardous than are permitted 
by such policy, and (ii) not contain a provision relieving the insurer thereunder of liability for any 
loss by reason of the existence of other policies of insurance covering the Real Estate against the 
peril involved, whether collectible or not.  Licensee shall not self-insure for any insurance coverage 
required to be carried by Licensee under this License.  The deductible for any insurance policy 
required hereunder must not exceed $10,000.  Licensee will have the right to provide the insurance 
coverage required under this License through a blanket policy, provided such blanket policy 
expressly affords coverage to the Real Estate and to Licensor as required by this License. 

 
(c) Prior to the Commencement Date, Licensee shall deliver to Licensor original 

or duplicate policies or certificates evidencing all insurance Licensee is obligated to carry under this 
License.  Within ten (10) days prior to the expiration of any such insurance, Licensee shall deliver to 
Licensor original or duplicate policies or certificates evidencing the renewal of such insurance.  
Licensee’s certificates of insurance must be on: (i) Acord Form 28 with respect to property 
insurance, and (ii) Acord Form 25-S with respect to liability insurance or, in each case, on successor 
forms approved by Licensor. 

 
(d) If Licensee fails to maintain the insurance required by this License, Licensor 

may, but will not be obligated to, obtain, and pay the premiums for, such insurance.  Upon demand, 
Licensee shall pay to Licensor all amounts paid by Licensor pursuant to this Section 7(d). 

 
(e) It is expressly understood and agreed by and between Licensor and Licensee, 

that the Licensee shall assume all risk of damage to its property, equipment and fixtures occurring in 
or about the Real Estate, whatever the cause of such damage or casualty.  Licensor and Licensee 
mutually covenant and agree, in connection with insurance policies obtained insuring such interest 
as the parties may have in their own properties, to waive any right of subrogation, and Licensor and 
Licensee each mutually waive all right of recovery against each other for any loss, damage or injury 
for which either party maintains insurance.  

 

Case 19-10989-BLS    Doc 444-1    Filed 06/22/20    Page 5 of 10



-5- 5 

8. Licensee hereby agrees to indemnify and hold Licensor harmless from and against 
any and all liabilities, obligations, damages, penalties, claims, demands, fines, suits, actions, 
proceedings, orders, decrees, judgments, costs and expenses (including reasonable attorney's fees 
and disbursements) of any kind or nature arising out of (i) any matter, cause or thing arising out of 
Licensee's use, occupancy, control or management of the Real Estate and any part thereof, (ii) any 
personal injury or property damage occurring in or about the Real Estate caused by the acts of 
Licensee or its employees, servants, agents, guests, visitors or invitees, or (iii) any failure on the part 
of Licensee to perform or comply with any of the covenants, agreements, terms or conditions 
contained in this License on Licensee's part to be performed or complied with. 

 
9. (a) If Licensee shall default in the performance or observance of any agreement 

or condition on its part to be performed or observed under this License, then Licensor may 
immediately, or at any time thereafter, upon five (5) days written notice, terminate this License, and 
Licensee shall forthwith quit the Real Estate but Licensee shall remain liable to Licensor for all 
money and other damages arising directly form said default. 

 
 (b) If after three (3) days following the expiration of the Term or the earlier, 

termination or cancellation of this License, Licensee has failed to remove any property brought upon 
the Real Estate by Licensee, then in such event, at Licensor's option, (i) said property shall be 
deemed abandoned by Licensee and shall become the property of Licensor, or (ii) Licensor may 
notify Licensee to remove said property at Licensee's own cost and expense.  If Licensor elects to 
notify Licensee to remove said property and Licensee fails to do so within the period set forth in 
Licensor's notice, then, upon such failure, Licensor may, in addition to any other remedies available 
to it, remove said property as the duly authorized agent of Licensee, and store the same in the name 
and at the expense of Licensee or those claiming through or under Licensee under any usual or 
proper form of warehouse receipt, whether or not authorizing the sale of said property for non-
payment of storage charges, and without in any way being liable for conversion or negligence of any 
person in caring for said property while in storage; in such event, Licensee agrees to pay to Licensor, 
upon demand, irrespective of length of time of storage, all removal and storage costs incurred by 
Licensor. 

 
 (c) If Licensee holds over occupancy of the Real Estate after the expiration of the 

Term, a fee shall accrue until Licensee ceases possession at a rate equal to $_________ per month, 
payable weekly in advance, pro rated for any partial month of occupancy. 

 
10. Licensee expressly covenants that it shall not assign, transfer, pledge, hypothecate, 

encumber or otherwise dispose of this License, or sublicense the whole or any part of the Real 
Estate, or permit, or suffer to permit, the Real Estate to be used by anyone other than those persons 
authorized hereunder. 

 
11. Intentionally omitted.  
 
12. This License and the term and estate hereby granted are subject and subordinate to 

the lien of each mortgage which now or at any time hereafter affects all or any portion of the Real 
Estate or Licensor’s interest therein and to all over-leases which now or at any time hereafter affect 
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all or any portion of the Building (any such mortgage or ground lease being referred to herein as an 
“Underlying Encumbrance”).  The subordination of this License and the term and estate hereby 
granted to an Underlying Encumbrance will be self-operative and no further instrument will be 
required to effect any such subordination; provided, however, that, upon not less than ten (10) days’ 
prior notice by Licensor, Licensee shall execute, acknowledge and deliver to Licensor any and all 
reasonable instruments that may be necessary or proper to effect such subordination or to confirm or 
evidence the same. 

 
13. (a) Licensees covenants that its operations at the Real Estate do not constitute an 

“Industrial Establishment” (as defined under the New Jersey Industrial Site Recovery Act ("ISRA"). 
Licensee agrees to comply, at its sole cost and expense, with all requirements of any other applicable 
environmental law to the satisfaction of Licensor and the governmental entity, department or agency 
having jurisdiction over such matters (including, but not limited to, performing site investigations 
and performing any removal and remediation required in connection therewith) in connection with 
(i) the occurrence of the expiration of the Term, (ii) any termination of this License prior to the end 
of the Term, (iii) any closure, transfer or consolidation of Licensee’s operations at the Real Estate, 
(iv) any change in the ownership or control of Licensee, (iv) any permitted assignment of this 
License or permitted sublease of all or part of the Real Estate or (v) any other action by Licensee 
which triggers ISRA or any other environmental law. 

 
 (b) Licensee further agrees to implement and execute all of the provisions of this 

section in a timely manner so as to coincide with the termination of this License or to coincide with 
the vacating of the Real Estate by Licensee at any time during the term of this License.   

 
 (c) If, in order to comply with any environmental law, Licensor requires any 

affidavits, certifications or other information from Licensee, Licensee shall, at no charge to Licensor, 
deliver the same to Licensor within five (5) business days of Licensor’s request therefor.  

 
  14. Licensee agrees and acknowledges that its rights hereunder to occupy the Real Estate 
is pursuant to this License and that no landlord-tenant relationship and no tenancy, leasehold or 
estate rights on the part of Licensee in the Real Estate shall at any time be construed to arise, exist or 
to have been created by the execution and delivery of this License.  Licensee hereby expressly 
acknowledges (i) that it has no interest or estate in the Real Estate, (ii) that the provisions of this 
License, including the benefits and burdens, do not run with the land, and (iii) that this License shall 
not be deemed coupled with an interest under any circumstances. 

 
15. Notwithstanding anything contained in this License to the contrary, it is specifically 

understood and agreed that Licensee, and any persons claiming by, through or under Licensee, shall 
look solely to the equity of Licensor in the Building for the satisfaction of Licensee's and such 
person's remedies and claims for damages or otherwise arising out of or in connection with the 
terms, covenants, conditions and provisions of this License, and that Licensor's liability shall be 
limited to such equity interest.  Further, nothing herein shall permit Licensee or any other person or 
entity to bring any partner (disclosed or undisclosed) in Licensor, or any officer, director or 
shareholder, beneficiary, employee, agent or representative in any of the foregoing, nor shall any of 
them be liable or accountable for any damages, costs, expenses or liabilities arising, directly or 
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indirectly, out of this License, and Licensee hereby waives the right to bring any such proceeding or 
cause of action. 

 
16. All notices and other communications hereunder shall be in writing and shall be 

deemed to have been given when received if delivered by messenger or sent by overnight mail, or on 
the second (2nd) business day following the date when sent by first class, registered or certified 
mail, postage prepaid, addressed, or upon transmission if sent by facsimile transmission with 
confirmed receipt, (a) if to Licensee, at the address specified above, or at such other address as 
Licensee shall have furnished to Licensor in writing; or (b) if to Licensor, at the address specified 
above, Attention: Claude Bruell, or at such other address as Licensor shall have furnished to 
Licensee in writing. 

 
17. Licensee represents and warrants to Licensor that Licensee has not had any dealings 

or entered into any agreements with any person, entity, realtor, broker, agent or finder in connection 
with the negotiation of this License.  Licensee shall indemnify and hold harmless Licensor from and 
against any loss, claim, damage, expense (including costs of suit and reasonable attorneys’ fees) or 
liability for any compensation, commission or charges claimed by any other realtor, broker, agent or 
finder claiming to have dealt with Licensee in connection with this License.  The provisions of this 
Section 17 will survive the expiration or sooner termination of this License. 

 
18. This License shall constitute the entire contract between the parties and shall 

supersede any and all prior agreements between the parties hereto with respect to the granting of a 
license to Licensee to use the Real Estate. 

 
19. No modification, waiver or amendment of this License or any provision hereof shall 

be valid unless the same is in writing, and signed by both parties hereto. 
 
20. If any provision of this License shall be deemed to be invalid or unenforceable, the 

remainder of this License shall not be affected thereby. 
 
21. This License shall be governed by and construed in accordance with the laws of the 

State of North Carolina. 
 

 22. This License may be executed in any number of counterparts, each of which shall 
constitute an original and together a single instrument, with the same effect as if the signatures 
thereto and hereto were upon the same instrument. 
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IN WITNESS WHEREOF, the parties hereto have executed this License as of the day, month 
and year first above written. 
 
      LICENSOR: 

_____________________________   
 

 
  By:  

Name: _____________________________ 
Title: _____________________________ 
 

 
LICENSEE: 
______________________________ 
 
 

 
  By:  

Name:   
Title:   
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SCHEDULE A 
 

Location of Real Estate 
 

1420 and 1430 Metals Drive, Charlotte, North Carolina 
 

 
 
 

Case 19-10989-BLS    Doc 444-1    Filed 06/22/20    Page 10 of 10


