
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
PES HOLDINGS, LLC, et al.,1 
 

Reorganized Debtors. 
______________________________________________ 
 
PES HOLDINGS, LLC, NORTH YARD GP,  
LLC, NORTH YARD LOGISTICS, L.P., PES 
ADMINISTRATIVE SERVICES, LLC, PES  
ENERGY INC., PES INTERMEDIATE, LLC,  
PES ULTIMATE HOLDINGS, LLC,  
PHILADELPHIA ENERGY SOLUTIONS  
REFINING AND MARKETING LLC,  
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 19-11626 (LSS 
 
(Jointly Administered) 

Plaintiffs,  
 

-and- 
 
ICBC STANDARD BANK PLC,  
 

Intervenor-Plaintiff,  
 

v. 
 
ALLIANZ GLOBAL RISKS US INSURANCE  
CO., et al.,  
 

Defendants.  
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Adversary Proceeding 
 
Case No. 20-50454 (MFW) 

 
OBJECTION AND RESERVATION OF RIGHTS OF THE AD HOC TERM LOAN 

LENDER GROUP TO PES LIQUIDATING TRUST’S MOTION FOR ENTRY OF AN 
ORDER (I) APPROVING THE BUSINESS INTERRUPTION SETTLEMENT BY AND 
AMONG THE DEBTORS, ICBC STANDARD BANK PLC, AND CERTAIN INSURERS 

AND (II) GRANTING RELATED RELIEF 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: PES Holdings, LLC (8157); North Yard GP, LLC (5458); North Yard Logistics, L.P. (5952); PES 
Administrative Services, LLC (3022); PES Energy Inc. (0661); PES Intermediate, LLC (0074); PES Ultimate 
Holdings, LLC (6061); and Philadelphia Energy Solutions Refining and Marketing LLC (9574).  The Debtors’ service 
address is: 1735 Market Street, Philadelphia, Pennsylvania 19103. 
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 The Ad Hoc Term Loan Lender Group (herein, the “Ad Hoc Group”) respectfully 

submits this objection (“Objection”) to the PES Liquidating Trust’s Motion for Entry of an 

Order (I) Approving the Business Interruption Settlement By and Among the Debtors, ICBC 

Standard Bank Plc, and Certain Insurers and (II) Granting Related Relief (“Settlement 

Motion”) [Adv. Pro. Dkt. No. 242] and to the Joinder of ICBC Standard Bank Plc in Support of 

PES Liquidating Trust’s Motion for Entry of an Order Pursuant to Bankruptcy Rule 9019 

Approving Settlement of Business Interruption Litigation (“ICBCS Joinder”) [Dkt. No. 1872].2  

In support of this Objection, the Ad Hoc Group respectfully states as follows: 

BACKGROUND & PRELIMINARY STATEMENT 

1. The proposed settlement is the result of negotiations between the Insurers and the 

Business Interruption Litigation Committee.  The Business Interruption Litigation Committee 

has three members: (1) a representative for the Term Loan Lenders; (2) a representative for 

ICBCS; and (3) an independent designee (the “BI Independent Designee”), who was selected 

by ICBCS and the Ad Hoc Committee of Term Loan Lenders.  Second Am. & Restated 

Liquidating Trust Agreement § 2.13. The ICBCS designee and BI Independent Designee voted 

in favor of the proposed settlement; the Term Loan Lenders Designee opposed it.  The BI 

Independent Designee owes fiduciary duties to the Liquidating Trust beneficiaries.  The ICBCS 

Designee, on the other hand, owes no such duties.  Second Am. & Restated Liquidating Trust 

Agreement § 2.4.3 

 
2 Capitalized terms not otherwise defined herein have the meaning ascribed to them in the Settlement 

Motion. 

3 The Second Amended and Restated Liquidating Trust Agreement is attached as Exhibit A to this 
Objection. 
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2. While the Liquidating Trust and ICBCS spill considerable ink extolling the 

purported virtues of the proposed settlement, they obscure one key fact: the settlement inures 

almost entirely to the benefit of a single creditor (ICBCS) and prejudices the interests of the 

estate’s remaining stakeholders (primarily the Term Loan Lenders).  Under these circumstances, 

the Ad Hoc Group has serious questions about the deal that was struck and whether the amount 

agreed upon falls within the range of reasonableness.  Until those questions are answered, the 

settlement should not be approved.  These questions are crucial given the lopsided nature of the 

proposed settlement, which becomes apparent after considering the mechanics of the waterfall 

arrangement by which the settlement proceeds will be distributed. 

3. Under the Global Settlement between ICBCS and the Term Loan Lenders, 90% of 

future proceeds from BI Claims would constitute “ICBCS Priority Recovery Collateral.” 

ICBCS Priority Recovery Collateral is distributed to ICBCS (net of certain costs) until such time 

as ICBCS “shall have received an aggregate of $235 million of additional distributions on 

account of its Intermediation Secured Claims from and after the Second Amendment Date” (the 

$235 million waterfall entitlement, the “ICBCS Priority Claim”).  Second Am. & Restated 

Liquidating Trust Agreement § 6.2(b).  ICBCS has received $8.3 million in incremental 

distributions since the date of the Global Settlement, leaving it with a remaining ICBCS Priority 

Claim of $226.7 million.  Curiously, when ICBCS receives its 90% portion of the $270 million 

settlement, the ICBCS Priority Claim will be paid in full by the narrowest of margins.  The 

proposed settlement is tailor-made to satisfy ICBCS’s priority position.  

4. While it is true that ICBCS could theoretically stand to benefit from a higher 

damages award on account of the BI Claims, ICBCS’s benefit (a) would not be immediate, 

because it would only come if the Term Loan Lenders first recovered an incremental amount of 
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approximately $213 million, plus interest that will accrue on an ongoing basis, (b) is capped at 

$45 million and (c) is only payable from 12.5% of Liquidating Trust distributions.  In other 

words, although there is theoretical upside to a BI Claims damages award that would exceed the 

settlement, ICBCS apparently decided that such upside was too small and too speculative to 

consider. 

5. ICBCS, therefore, stood to gain relatively little from pressing Insurers for more.  

The benefit to the Term Loan Lenders, however, would be significant.  That is because, once the 

ICBCS Priority Claim is satisfied, the next approximately $213 million in incremental dollars 

(plus accrued interest) would inure dollar for dollar to the benefit of the Term Loan Lenders.  

Any subsequent dollars would inure 87.5% to the benefit of the Term Loan Lenders, as well.  

The proposed settlement, which is tailor made for ICBCS, would extinguish this upside. 

6. Thus, it is no surprise that ICBCS touts the settlement as a “monumental 

achievement.”  The Ad Hoc Group, on the other hand, sees the settlement as a self-serving deal.  

Importantly, the ICBCS Designee on the Business Interruption Litigation Committee, whose 

vote was required to approve the proposed settlement, does not owe any fiduciary duties to 

Liquidating Trust beneficiaries.  Rather, in orchestrating the settlement, he was “entitled to 

consider such interests and factors as [he] desires, including [his] own interest” and had “no duty 

or obligation to give any consideration to any interest of or factors affecting the Liquidating 

Trust, the Beneficiaries or any other Person.”  Second Am. & Restated Liquidating Trust 

Agreement § 2.4.  In the Settlement Motion, the Liquidating Trust is decidedly more circumspect 

than ICBS, characterizing the settlement as a mere “favorable outcome.”  But for the full 

universe of trust beneficiaries, it is far from clear that the settlement is a favorable outcome.   
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7. The lopsided nature of the settlement in favor of ICBCS raises serious questions 

regarding the Business Interruption Committee’s judgment in negotiating, evaluating and 

ultimately approving the settlement.  In fact, as demonstrated in more detail below, rather than 

support the Settlement Motion, the board minutes submitted by the Liquidating Trust in 

connection with its Motion do the opposite.  For example, the minutes show that: 

 The ICBCS Designee and BI Independent Designee repeatedly refused to pursue (or even 
seriously consider) alternative settlement negotiation strategies that were unmistakably 
superior.4   
 

 The Business Interruption Committee failed to appropriately consider the Liquidating 
Trust’s officers (formerly the Debtors’ management team) before approving the proposed 
settlement, in spite of the fact that they had been leading the Debtors and Liquidating 
Trust’s insurance recovery efforts since the refinery explosion, had the most intimate 
knowledge of the linear programming model used to calculate the size of the BI Claims, 
had substantial prior industry-specific experience in the adjustment of insurance claims.5  
 

These failures and the strategy adopted are inexplicable, assuming that the goal is to achieve the 

best outcome for the Liquidating Trust.  Thus, the failures of the Business Interruption 

Committee suggest a process that was outcome-driven, with the goal being to satisfy the ICBCS 

Priority Claim.  In that light, the failure to seek the advice of management is understandable.  

8. For the foregoing reasons, the Ad Hoc Group believes that the settlement fails to 

meet the threshold requirement under Rule 9019 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”) that settlements must be “fair and equitable” to all interested creditors 

of the estate.  In re Nutraquest, Inc., 434 F.3d 639, 644-45 (3d Cir. 2006) (citing Protective 

Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424, 435 

(1968)).  The Ad Hoc Group needs more information so that it can understand the process by 

 
4 See Exhibit B (Kravitz Decl., Exhibit 2 (September 10, 2021 Minutes of a Meeting of the Business 

Interruption Litigation Committee (4:30 PM ET meeting))).  

5 See generally Exhibit B Kravitz Decl.  
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which the settlement was negotiated and approved.  Based on the facts as the Ad Hoc Group 

understands them today, not even the otherwise forgiving Bankruptcy Rule 9019 standard can 

exculpate the trail of missteps that led the Business Interruption Committee to approve the 

settlement proposed before this Court.   

ARGUMENT 

9. A settlement may be approved under Bankruptcy Rule 9019(a) only if a court 

finds that the settlement is “fair and equitable” and in the best interests of the debtor’s estate.  

Anderson, 390 U.S. at 424.  In making that assessment, the Third Circuit has instructed courts to 

consider four factors:  “(1) the probability of success in litigation; (2) the likely difficulties in 

collection; (3) the complexity of the litigation involved, and the expense, inconvenience and 

delay necessarily attending it; and (4) the paramount interest of the creditors.”  In re Martin, 91 

F.3d 389, 393 (3d Cir. 1996).  Importantly, the burden of persuasion lies in all respects with the 

movants to demonstrate that the settlement is in the best interests of the estate.  In re Wash. Mut., 

Inc., 442 B.R. 314, 328 (Bankr. Del. 2011) (citing Key3Media Grp., Inc. v. Pulver.com (In re 

Key3Media Grp. Inc.), 336 B.R. 87, 93 (Bankr. Del. 2005)).  For the reasons demonstrated 

below, neither the Liquidating Trust nor ICBCS have met their burden.  The Court should 

therefore deny the Settlement Motion.    

I. The Proposed Settlement Fails to Satisfy Bankruptcy Rule 9019(a) Because It 
Unfairly Benefits ICBCS and Prejudices the Interests of the Estate’s Other 
Creditors and Stakeholders 

10. The proposed settlement should not be approved because it is neither fair and 

equitable nor in the best interests of the Debtors’ estate.  While the Liquidating Trust and ICBCS 

extoll the purported virtues of the proposed settlement, the Settlement Motion and ICBCS 

Joinder ultimately seek approval of a settlement that inures almost entirely to the benefit of a 

single creditor (ICBCS) and prejudices the interests of the estate’s remaining creditors and 
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stakeholders.  Indeed, the proposed settlement surgically slices the estate’s claims against the 

Insurers to ensure that ICBCS satisfies the ICBCS Priority Claim almost to the dollar.  In doing 

so, the settlement (i) leaves the Debtors’ other creditors and stakeholders with a 

disproportionately small, residual amount of the settlement payments; (ii) extinguishes the rights 

and interests of the Debtors’ other creditors and stakeholders in the BI Proceeds, thereby 

eliminating the possibility of any greater recoveries on account of such interests; and (iii) 

perhaps most importantly, prejudices the entire estate’s ability to pursue value-maximizing 

settlements with the Insurers on account of all of the claims (not just the BI Claims) against the 

Insurers arising under the Debtors’ Insurance Policies.  All ICBCS leaves on the table with this 

settlement is the potential to collect an additional $45 million that stands in line behind the Term 

Loan Lenders that can only be paid from 12.5% of Liquidating Trust proceeds. 

11. That the proposed settlement so unfairly benefits one creditor to the detriment of 

all other creditors and stakeholders further raises serious questions regarding the Business 

Interruption Committee’s judgment and process for evaluating and ultimately approving the 

proposal.  The exhibits submitted by the Liquidating Trust in support of the Settlement Motion 

do not provide satisfactory answers.  In fact, they leave the Ad Hoc Group even more confused 

and elevate concerns about the settlement proposal.  For example, the exhibits suggest that the 

ICBCS Designee and BI Independent Designee (in conjunction with the Liquidating Trust’s 

advisors) repeatedly refused to pursue alternative settlement negotiation strategies that were 

unmistakably superior.   

12. Specifically, by agreeing to settle the estate’s BI claim independent from the 

Property Damage claim against the Insurers, the ICBCS Designee and BI Independent Designee 

effectively crippled the estate’s ability to leverage the collective action issues facing the multiple 
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Insurer defendants in settlement negotiations ahead of trial.  That leverage could have been 

exercised by negotiating with individual Insurers in one-off settlement negotiations.  By 

foregoing that leverage, the ICBCS Designee and BI Independent Designee flipped the collective 

action problem back at the estate and instead allowed the Insurers to pick off ICBCS in a one-

sided settlement. 

13. Moreover, the Liquidating Trust’s exhibits suggest that the Business Interruption 

Committee failed to seek the views of or otherwise consult the Liquidating Trust’s officers 

before approving the proposed settlement, in spite of the enormous industry-relevant experience 

and insight that the Liquidating Trust’s officers collectively possess and the repeated requests by 

the TL Designee to do so.  This pattern of behavior is inexplicable and inconsistent with the BI 

Independent Designee’s fiduciary duties to the Liquidating Trust beneficiaries.  The conduct of 

the ICBCS Designee, owing no such duties and not required to maximize the value of the 

Liquidating Trust, is much easier to understand.  If ICBCS in fact caused the Business 

Interruption Committee to achieve a pyrrhic victory rather than continue to pursue a value-

maximizing settlement that benefits all of the estate’s creditors and stakeholders, the Court 

should deny the Settlement Motion on that basis alone.  See In re Biolitec, Inc., 528 B.R. 261, 

270 (Bankr. N.J. 2014) (rejecting settlement under Bankruptcy Rule 9019 where the movants 

failed to demonstrate that the settlement was in the best interests of “all parties” rather than 

merely one of the debtor’s creditors).  Such a trail of missteps cannot be exculpated even by the 

otherwise forgiving Bankruptcy Rule 9019 standard. 

II. Neither the Liquidating Trust nor ICBCS Have Met the Standard for Approving 
Settlements Under Bankruptcy Rule 9019 

14. In addition to failing to meet the requirement that a settlement under Bankruptcy 

Rule 9019 be “fair and equitable” and in the best interests of the Debtors’ entire estate, the 
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Liquidating Trust and ICBCS have failed to meet their burden to show that the proposed 

settlement is reasonable in light of “(1) the probability of success in litigation; (2) the likely 

difficulties in collection; [and] (3) the complexity of the litigation involved, and the expense, 

inconvenience and delay necessarily attending it.”  In re Martin, 91 F.3d at 393.  These factors 

are evaluated “to see whether the settlement fall[s] below the lowest point in the range of 

reasonableness.”  In re Exide Techs., 303 B.R. 46, 68 (Bankr. Del. 2003) (citations and internal 

quotation marks omitted); see also In re Zacharias, No. 14-cv-933, 2015 WL 849048, at *2 

(same). 

15. As an initial matter, the Liquidating Trust and ICBCS do not (and cannot) assert 

that there would be any material difficulties in collecting on a judgment against the Insurers 

under the Debtors’ Insurance Policies.  The Liquidating Trust and ICBCS thus focus on prongs 1 

and 3 in trying to show that the settlement falls within the range of reasonableness.   

16. In doing so, both the Liquidating Trust and ICBCS rely principally on generic—

though admittedly detailed—recitations of the procedural history and purported complexities of 

the insurance adversary proceeding.  For example, they go on for pages about how long the 

insurance adversary proceeding has been pending (Settlement Motion at ¶¶ 1-2); how many 

expert reports the parties have been submitted (id. at ¶¶ 2, 49); the parties’ differing positions on 

damages (id. at ¶ 48); that there are certain external circumstances, such as the COVID-19 

pandemic, which need to be accounted for in calculating damages, (id.); and that there is some 

degree of litigation risk, both at trial and on appeal, (id. at ¶¶ 48, 56-58).   

17. These generic recitations of procedural history do not tell the Ad Hoc Group what 

alternatives were available and why the proposed settlement was chosen over those alternatives.  

The details provided are insufficient to demonstrate that the proposed settlement falls within the 
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bounds of reasonableness as required under Bankruptcy Rule 9019(a).  Indeed, these arguments 

are essentially true of virtually all litigation—e.g., if there were no disagreement between the 

parties as to the amounts owed by the Insurers to the estate under the Debtors’ Insurance 

Policies, there would never have been a need to commence an adversary proceeding to pursue 

those amounts against the Insurers.  The Liquidating Trust and ICBCS emphasize the magnitude 

of the parties’ disagreement on the amounts owed pursuant to the BI Claims, and then highlight 

that the amount proposed in the settlement falls somewhere in between the parties’ differing 

damages positions as proof sufficient of the proposal’s reasonableness.  (See Settlement Motion 

¶¶ 49, 53; see also ICBCS Joinder ¶ 10 (same).)  But the settlement proponents do not advise the 

Ad Hoc Group of any alternatives that were proposed or rejected, nor do they explain why 

Liquidating Trust officers were not consulted during the process.   

18. The Liquidating Trust and ICBCS cannot overcome this paucity of relevant facts 

by simply saying that they split the difference with the Insurers.  Bankruptcy Rule 9019 requires 

something more.  Though this Court need not be certain that the BI Settlement is “the best 

possible compromise” or make definitive findings as to the legal and factual questions 

underlying the dispute, the Liquidating Trust and ICBCS’s failure to explain the parties’ relative 

strengths in the insurance adversary proceeding, explain why they did not seek input from 

relevant Liquidating Trust officers, or detail alternatives that were considered and rejected, all 

militate denial of their request for approval of the proposed settlement under Bankruptcy Rule 

9019(a). 

RESERVATION OF RIGHTS 

19. The Ad Hoc Group, on behalf of the Term Loan Lenders, reserves all rights to 

supplement and amend this Objection on any basis, including based on discovery, at any time, 
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both orally and in future written submissions, and to challenge any subsequent submissions made 

by the Liquidating Trust and/or ICBCS.   

CONCLUSION 

WHEREFORE, the Ad Hoc Group respectfully requests that this Court deny the relief 

sought in the Settlement Motion and ICBCS Joinder.    

[Remainder of Page Left Intentionally Blank]  
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     MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
 

/s/ Paige N. Topper          

Dated: December 9, 2021 

Robert J. Dehney (No. 3578) 
Andrew R. Remming (No. 5120) 
Paige N. Topper (No. 6470) 
1201 North Market Street 
Wilmington, DE 19899-1347 
Telephone:  (302) 658-9200 
Facsimile:   (302) 425-4673 
Email: rdehney@morrisnichols.com 
 aremming@morrisnichols.com 
 ptopper@morrisnichols.com 
    

- and - 
 

DAVIS POLK & WARDWELL LLP 
Damian S. Schaible  
James I. McClammy  
Aryeh Ethan Falk  
450 Lexington Avenue 
New York, NY 10017 
Telephone: (212) 450-4000 
Facsimile: (212) 701-5800 
Email: damian.schaible@davispolk.com 
 james.mcclammy@davispolk.com 
            aryeh.falk@davispolk.com 
             

 
 

 
COUNSEL TO THE AD HOC TERM LOAN 
LENDER GROUP 
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Second Amended and Restated Liquidating Trust Agreement 
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SECOND AMENDED AND RESTATED LIQUIDATING TRUST AGREEMENT 

This second amended and restated liquidating trust agreement (this “Agreement”) is made 

this [ ]th day of June, 2021 (the “Second Amendment Date”) by and among PES Liquidating Trust, 

a Delaware statutory trust (the “Liquidating Trust”), John Greene as trustee, Mark Rechan as 

trustee, David Dunn as trustee, Steve Branchflower as trustee, and Jeffrey S. Stein as trustee, 

(collectively, the “Liquidating Trustees” and each, individually, a “Liquidating Trustee”), and the 

Corporation Trust Company, as Delaware Trustee (the “Delaware Trustee”), for the purpose of 

forming a statutory trust under and pursuant to the provisions of the Delaware Statutory Trust Act, 

12 Del. C. §§ 3801, et seq. (as amended, the “Delaware Act”).  Capitalized terms used but not 

otherwise defined herein shall have the meanings ascribed to them in the Plan and/or the 

Confirmation Order (each as defined below). 

RECITALS 

WHEREAS, on July 21, 2019, each of the Debtors filed a voluntary Chapter 11 petition 

with the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”); 

WHEREAS, on February 13, 2020, the Bankruptcy Court entered an order Docket No. 

1004 (the “Confirmation Order”) confirming the Fourth Amended Joint Chapter 11 Plan of 

Reorganization of PES Holdings, LLC and Its Debtor Affiliates (the “Plan”);  

WHEREAS, the Plan contemplated, on the Effective Date of the Plan, (a) the formation of 

the Liquidating Trust and the creation of the beneficial interests in the Liquidating Trust of the 

Beneficiaries identified herein and in accordance with the Plan, and (b) that the Liquidating Trust 

was to (i) be vested with the Liquidating Trust Assets (as defined below), to be liquidated and 

distributed to the Beneficiaries, and (ii) fulfill the Liquidating Trust Obligations, as set forth herein 

and in accordance with the Plan and the Confirmation Order;  

WHEREAS, PES Energy Inc. (“PEI”), certain subsidiaries of PEI, and certain Liquidating 

Trustees of the Liquidating Trust entered into that certain Bill of Sale and Assumption and 

Assignment Agreement (the “Bill of Sale”), dated as of the date of the closing of the purchase and 

sale transactions contemplated by the Plan and Confirmation Order, pursuant to which the 

Liquidating Trust Assets were transferred to the Liquidating Trust; 

WHEREAS, the Plan contemplates that, pursuant to Treasury Regulation 

Section 301.7701-4(d), the Liquidating Trust shall be created for the primary purpose of 

liquidating the Liquidating Trust Assets in an expeditious but orderly manner for the benefit of the 

Beneficiaries, with no objective to continue or engage in the conduct of a trade or business, except 

to the extent reasonably necessary to and consistent with the liquidating purpose of the Liquidating 

Trust;  

WHEREAS, the Liquidating Trust is intended to qualify as a “grantor trust” for U.S. federal 

income tax purposes, pursuant to Sections 671-677 of the Internal Revenue Code of 1986, as 

amended (the “IRC”), with the Beneficiaries to be treated as the grantors of the Liquidating Trust 

and deemed to be the owners of the Liquidating Trust Assets, and, consequently, the transfer of 

the Liquidating Trust Assets to the Liquidating Trust shall be treated as a deemed transfer of those 

assets from the Debtors and the Estates to the Beneficiaries (to the extent of the value of their 
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respective interests in such assets) followed by a deemed transfer by such Beneficiaries (to the 

extent of the value of their respective interests in such assets) to the Liquidating Trust for federal 

income tax purposes;  

WHEREAS, the Liquidating Trust was formed on April 8, 2020 and a Certificate of Trust 

of the Liquidating Trust was filed in the Office of the Secretary of State of the State of Delaware 

in accordance with the applicable provisions of the Delaware Act and accepted thereby on April 

9, 2020;  

WHEREAS, that certain Liquidating Trust Agreement, dated as of April 8, 2020 (the 

“Original Liquidating Trust Agreement”), was adopted by the Debtors, as depositors, Jeffrey S. 

Stein, in his capacity as liquidating trustee, and the Corporation Trust Company, in its capacity as 

Delaware Trustee;  

WHEREAS, on June 26, 2020, in accordance with Section 1(c) of the Original Liquidating 

Trust Agreement, the parties to the Original Liquidating Trust Agreement amended and restated 

the Original Liquidating Trust Agreement in its entirety pursuant to Section 5 of the Original 

Liquidating Trust Agreement (such amended and restated agreement, the “Amended and Restated 

Liquidating Trust Agreement”);  

WHEREAS, on the Second Amendment Date, the Term Loan Administrative Agent, the 

Intermediation Provider and the Liquidating Trust entered into that the Settlement Agreement (the 

“Settlement Agreement”), which resolves certain intercreditor disputes among the Term Loan 

Administrative Agent and Intermediation Provider and provides for the allowance of the 

Intermediation Secured Claims in full; and 

WHEREAS, in accordance with section 10.1 of the Amended and Restated Liquidating 

Trust Agreement, the Liquidating Trust Board, with the consent of the Term Loan Designees and 

the ICBCS Designees, has directed the Liquidating Trustees to amend and restate the Amended 

Liquidating Trust Agreement on the terms and provisions set forth herein, and the Intermediation 

Provider has consented to such amendment and restatement, including any requirement for the 

Intermediation Provider to advance funds to the Liquidating Trust as provided herein.  

NOW, THEREFORE, pursuant to the Plan and the Confirmation Order, in consideration 

of the mutual agreements of the parties contained herein, and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged and affirmed, the 

parties hereby agree as follows: 

ARTICLE I 

DECLARATION OF TRUST 

1.1 Formation and Purpose of the Liquidating Trust.  The Liquidating Trust has 

been formed by the Debtors and the Liquidating Trustees as a statutory trust under the Delaware 

Act for the primary purpose of collecting, holding, liquidating, and distributing the Liquidating 

Trust Assets to the Beneficiaries in accordance with their respective entitlements under the Plan, 

the Confirmation Order, and applicable tax statutes, rules, and regulations, and in an expeditious 

but orderly manner, with no objective to continue or engage in the conduct of a trade or business, 

except to the extent reasonably necessary to and consistent with the liquidating purpose of the 
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Liquidating Trust and the Plan.  In particular, the Liquidating Trustees shall (a) make continuing 

efforts to collect and reduce the Liquidating Trust Assets to Cash, (b) fulfill the Liquidating Trust 

Obligations, (c) make timely distributions, including by transferring proceeds of Liquidating Trust 

Assets to any Distribution Reserve Account in accordance with the Plan and the Confirmation 

Order, and not unduly prolong the duration of the Liquidating Trust, and (d) take such steps as are 

reasonably necessary to accomplish such purpose, all as more fully provided in, and subject to the 

terms and provisions of, the Plan, the Confirmation Order and this Agreement.  The Liquidating 

Trust shall also be entitled to exercise the rights of the Sellers pursuant to the Purchase Agreement, 

the Tax Refund Agreement and the Litigation Control Agreement, and any surviving obligations 

of the Plan Sponsor or the Acquired Reorganized Debtors to the Sellers shall be deemed 

obligations to the Liquidating Trust. 

1.2 Declaration of Trust.  In order to declare the terms and conditions hereof, and in 

consideration of the confirmation of the Plan, the Liquidating Trust, the Liquidating Trustees and 

the Delaware Trustee have executed this Agreement, which shall constitute the governing 

instrument of the Liquidating Trust, and, effective as of the Effective Date of the Plan, the Debtors 

hereby absolutely and irrevocably transfer to the Liquidating Trust, all of the right, title, and 

interests of the Debtors in and to the Liquidating Trust Assets, to have and to hold unto the 

Liquidating Trust and its successors and assigns forever, under and subject to the terms of the Plan 

and the Confirmation Order, for the benefit of the Beneficiaries (to the extent of their respective 

legal entitlements) and their successors and assigns as provided for in this Agreement and in the 

Plan and Confirmation Order.  The Reorganized Debtors shall execute and deliver such other 

instruments of sale, transfer, conveyance, assignment and confirmation, and will cooperate and 

take such other actions as the Liquidating Trustees may deem reasonably necessary or desirable in 

order to more effectively transfer, convey and assign all rights, title and interests in and to the 

Liquidating Trust Assets to the Liquidating Trust.  The Liquidating Trust hereby accepts and 

assumes from the Debtors, and shall pay, perform, and discharge when due, all of the Liquidating 

Trust Obligations.  The Liquidating Trust is not intended to be, and shall not be deemed to be or 

treated as a general partnership, limited partnership, joint venture, corporation, joint stock 

company or association, nor shall any of the Trustees or the Beneficiaries for any purpose be, or 

be deemed to be or be treated in any way whatsoever to be, liable or responsible hereunder as 

partners or joint venturers.  The relationship of the Beneficiaries to the Liquidating Trustees shall 

be solely that of beneficiaries of a trust and shall not be deemed a principal or agency relationship, 

and their rights shall be limited to those conferred upon them by this Liquidating Trust Agreement. 

1.3 Vesting of Liquidating Trust Assets.  Effective as of the Effective Date of the 

Plan, pursuant to the terms of the Plan, (a) each of the assets and Interest of the Non-Acquired 

Reorganized Debtors that were not transferred under the Purchase Agreement (including, for the 

avoidance of doubt, Proceeds from the Sale Transaction not actually distributed on the Effective 

Date); and (b) each of the Excluded Assets, including, but not limited, to (i) any Proceeds arising 

from, or otherwise related to the Retained Matters, including the Business Interruption and 

Property Damage Insurance Policies, and (ii) all Claims and Causes of Action identified on the 

Retained Causes of Action List (other than Claims and Causes of Action vested in the Acquired 

Reorganized Debtors including, for the avoidance of doubt, the Retained Matters) (collectively, 

and, for the avoidance of doubt, together with the assets set forth on Exhibits A – C of the Bill of 

Sale, the “Liquidating Trust Assets”), and (c) all work product, attorney-client, or other privilege 

(the “Privileges”) shall be vested in the Liquidating Trust, which also shall be authorized to obtain, 
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liquidate, and collect all of the Liquidating Trust Assets not in its possession.  Subject to the 

provisions of the Plan and the Confirmation Order, all Liquidating Trust Assets shall be delivered 

to the Liquidating Trust free and clear of Liens, Claims, and Interests of any kind to the maximum 

extent permitted by applicable law except as expressly provided in the Plan.  Effective as of the 

Effective Date, the Liquidating Trust shall stand in the shoes of the Debtors for all purposes with 

respect to the Liquidating Trust Assets and administration of the Causes of Action identified on 

the Retained Causes of Action List as being vested in the Liquidating Trust.  Notwithstanding 

anything to the contrary contained herein, to the extent (i) any law or regulation prohibits the 

transfer of ownership of any of the Liquidating Trust Assets from the Debtors to the Liquidating 

Trust (the “Transfer”) and such law or regulation is not superseded by the Bankruptcy Code or (ii) 

any other facts or circumstances render any such Transfer to be invalid or result in forfeiture of 

any of the Liquidating Trust’s legal or economic entitlement, such Transfer shall not occur, and 

instead the Liquidating Trust’s interest shall be a lien upon and security interest in such Liquidating 

Trust Assets, in trust, nevertheless, for the sole use and purposes set forth in Section 1.1 hereto, 

and this Agreement shall be deemed a security agreement granting and perfecting such interest 

thereon without need to file financing statements or mortgages.  Notwithstanding anything to the 

contrary in the Plan, the Confirmation Order, or any Restructuring Documents, the Non-Acquired 

Reorganized Debtors shall be deemed to continue in existence for the purpose of pursuing pending 

adversary proceedings and/or Retained Matters, as applicable, as of the Effective Date that such 

Debtors are a party to, and the Liquidating Trust shall not be deemed to be substituted as the party-

in-lieu of such applicable Debtor in any such adversary proceedings and/or Retained Matters, as 

applicable; provided that the proceeds of any such adversary proceedings and/or Retained Matters, 

as applicable, if any, shall vest in the Liquidating Trust, as successor in interest to the Non-

Acquired Reorganized Debtors, to the same extent as such proceeds would have vested into the 

applicable Non-Acquired Reorganized Debtor. 

1.4 Funding of the Trust.  The Liquidating Trust shall be funded, as of the Effective 

Date of the Plan, with the Wind-Down Reserve, as provided for in the Plan and in the Confirmation 

Order, and, to the extent provided in Section 2.20 hereof, by the Intermediation Provider. 

1.5 Acceptance by Liquidating Trustees.  Each Liquidating Trustee hereby accepts 

(a) his, her or its appointment to serve as a Liquidating Trustee and (b) the trust imposed on him, 

her or it by this Agreement and created for the benefit of the Beneficiaries and agrees to observe 

and perform that trust on and subject to the terms and conditions set forth in this Agreement, the 

Plan, and the Confirmation Order.  In connection with and in furtherance of the purposes of the 

Liquidating Trust, the Liquidating Trustees hereby accept the transfer of the Liquidating Trust 

Assets and the Liquidating Trust Obligations.  The Liquidating Trustees also agree to receive and 

disburse all monies actually received by him, her or it constituting part of the Liquidating Trust 

Assets pursuant to the terms of this Agreement, the Plan and the Confirmation Order. 

1.6 No Reversion to Debtors.  In no event shall any part of the Liquidating Trust 

Assets revert to or be distributed for the benefit of any Debtor. 

1.7 Name of the Liquidating Trust.  The Liquidating Trust established hereby shall 

be known as the “PES Liquidating Trust.” 

1.8 Offices. 
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(a) The principal office of the Liquidating Trust, and such additional offices as 

the Liquidating Trust Board may determine to establish, shall be located at such place or places 

inside or outside the State of Delaware as the Liquidating Trust Board may designate from time to 

time. 

(b) Service of process upon a Liquidating Trust may be made by service upon 

the Delaware Trustee.  The principal office of the Delaware Trustee in the State of Delaware is 

located at 1209 Orange Street, Wilmington, Delaware 19801. 

ARTICLE II 

THE LIQUIDATING TRUST BOARD 

2.1 Appointment.  The affairs of the Liquidating Trust shall be managed by, or under 

the direction of, the board consisting of the Liquidating Trustees (the “Liquidating Trust Board”), 

which shall have such powers and authority as are provided in this Article II and as elsewhere set 

forth in this Agreement and in the Delaware Act.  In accordance with the Plan, as of the Second 

Amendment Date, the Liquidating Trust Board shall consist of five (5) members (and for the 

avoidance of doubt, each of the members is a Liquidating Trustee as defined above): one (1) 

member to be designated by Credit Suisse Asset Management (the “CSAM Designee”) who shall 

as of the Second Amendment Date be David Dunn; one (1) member to be designated by Bardin 

Hill Investment Partners, LP (the “BHIP Designee”) who shall as of the Second Amendment Date 

be John Greene; one (1) member to be designated by that certain ad hoc committee of term loan 

lenders represented by Davis Polk & Wardwell LLP (the “Ad Hoc Committee of Term Loan 

Lenders”) or, if no longer in existence, by the Required Term Loan Lenders (collectively with the 

CSAM and BHIP Designees, the “Term Loan Designees”), who shall as of the Second Amendment 

Date be Mark Rechan; one (1) member to be designated by the Intermediation Provider (the 

“ICBCS Designee”), who shall as of the Second Amendment Date be Steve Branchflower; and 

one (1) individual to be jointly designated by the Intermediation Provider and the Ad Hoc 

Committee of Term Loan Lenders or, if such committee is no longer in existence, by the Required 

Term Loan Lenders, who shall as of the Second Amendment Date be Jeffery S. Stein (the 

“Independent Designee” and, together with the ICBCS Designee, the BI Independent Designee (as 

defined hereinafter), and the Term Loan Designees, the “Designees” and each a “Designee”).  Each 

person or entity described in the preceding sentence entitled to appoint a member of the 

Liquidating Trust Board shall be considered a “Nominating Party” as used herein.  Upon the 

satisfaction of the Allowed Term Loan Claims pursuant to Article VIII.I of the Plan, the Term 

Loan Designees, the BI Independent Designee and the Independent Designee shall be deemed to 

resign from the Liquidating Trust Board and shall not be replaced.  Upon the satisfaction of the 

Allowed Intermediation Claims pursuant to the Plan the ICBCS Designee, the BI Independent 

Designee and the Independent Designee shall be deemed to resign from the Liquidating Trust 

Board.  Each person appointed as a Liquidating Trustee shall be deemed a trustee under the 

Delaware Act, with all privileges and immunities appurtenant thereto, and, as necessary or 

applicable, shall be deemed appointed pursuant to section 1123(b)(3)(B) of the Bankruptcy Code.  

For the avoidance of doubt, only a Nominating Party may appoint a Liquidating Trustee. 

2.2 Term of Service.  Each Liquidating Trustee shall serve until (a) the termination of 

the Liquidating Trust in accordance with this Agreement or (b) such Liquidating Trustee’s, 

resignation, incapacity, death, dissolution, removal, or liquidation. 
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2.3 Services.  The Liquidating Trustees shall be entitled to engage in such other 

activities as they deem appropriate which are not in conflict with the Plan, this Agreement, the 

purpose of the Liquidating Trust as set forth herein.  The Liquidating Trustees shall devote such 

time as is reasonably necessary to fulfill all of their duties as Liquidating Trustees. 

2.4 Elimination of Fiduciary Duties.  Except as expressly set forth in this Agreement 

or expressly required by the Delaware Act, the Designees in all their capacities under this 

Agreement (other than the Independent Designee or the BI Independent Designee) shall not have 

any duties or liabilities, including fiduciary duties, to the Liquidating Trust or any Beneficiary, and 

the provisions of this Agreement, to the extent that they restrict, eliminate or otherwise modify the 

duties and liabilities, including fiduciary duties, of the Designees in all their capacities under this 

Agreement (other than the Independent Designee or the BI Independent Designee) otherwise 

existing at law or in equity, are agreed to replace such other duties and liabilities of such Designees 

in all their capacities under this Agreement (other than the Independent Designee or the BI 

Independent Designee).  The Independent Designee and the BI Independent Designee will owe to 

the Liquidating Trust and all Beneficiaries the same fiduciary duties as are owed by directors of 

corporations to such corporations and their stockholders under the Delaware General Corporation 

Law.  For the avoidance of doubt, (i) whenever in this Agreement it is permitted or required to 

make a decision, a Designee in all of its capacities under this Agreement (other than the 

Independent Designee or the BI Independent Designee) shall be entitled to consider such interests 

and factors as it desires, including its own interest, and, to the fullest extent permitted by applicable 

law, shall have no duty or obligation to give any consideration to any interest of or factors affecting 

the Liquidating Trust, the Beneficiaries or any other Person1 and (ii) to the fullest extent permitted 

by law neither the power to give direction to or otherwise control a Liquidating Trustee nor the 

exercise thereof by any Person (including a Beneficial Owner) shall cause such Person (including 

a Nominating Party) to have duties (including fiduciary duties) or liabilities relating thereto at law 

or in equity to the to the Liquidating Trust or to any Beneficiary or to any other Person.   

2.5 Resignation, Death, Dissolution or Removal of Liquidating Trustees.  The 

Liquidating Trustees, or any of them, may resign at any time upon thirty (30) days’ written notice 

(or as otherwise provided in the terms of the Plan) to the Liquidating Trust Board and such 

Liquidating Trustee’s Nominating Party, if any.  Such resignation may become effective prior to 

the expiration of such thirtieth (30th) day (or as otherwise provided in the terms of the Plan) notice 

period upon the appointment of successor Liquidating Trustee in accordance with Section 2.1 

hereof.  A Liquidating Trustee may be removed by the Bankruptcy Court upon application for 

good cause shown by any party in interest.  Any Nominating Party may remove the Liquidating 

Trustee that it appoints at any time in its sole discretion; provided that it may not remove its 

appointed Liquidating Trustee until such Nominating Party has appointed a new Liquidating 

Trustee effective as of such removal.  In the event of any such resignation or removal, or the death, 

dissolution or incapacity of a Liquidating Trustee, the Nominating Party of such Liquidating 

Trustee may appoint a new Liquidating Trustee.  No successor Liquidating Trustee hereunder shall 

in any event have any liability or responsibility for the acts or omissions of any of his, her or its 

predecessors.  Every successor Liquidating Trustee appointed pursuant to the terms hereof shall 

                                                 
1 “Person” shall mean and include individuals, corporations, partnerships, trusts, limited liability companies, 

associations, joint ventures and other entities, whether or not legal entities, and governments and agencies and political 

subdivisions thereof. 

Case 19-11626-LSS    Doc 1821-1    Filed 12/09/21    Page 7 of 49



 

 

 

- 7 - 

execute, acknowledge and deliver to the Intermediation Provider and the Term Loan 

Administrative Agent an instrument in writing accepting such appointment hereunder, and 

thereupon such successor Liquidating Trustee, without any further act, shall become fully vested 

with all of the rights, powers, duties and obligations of his, her or its predecessor. 

2.6 Compensation.  The Liquidating Trustees and any successor Liquidating Trustees 

shall be entitled to receive compensation as described in the Plan Supplement, which compensation 

may from time to time be adjusted by agreement between such Designee(s) and the Nominating 

Party with the right to select such Designee(s) as set forth in Section 2.1 and 2.13 hereof, and shall 

be reimbursed for all reasonable expenses in connection with the performance of his, her or its 

duties as a Liquidating Trustee hereunder.  Such compensation and expenses shall be expenses of 

the Liquidating Trust and may be paid without prior approval of the Bankruptcy Court; provided, 

that, (x) unless all Allowed Intermediation Secured Claims have been paid in full in cash, the Term 

Loan Designees shall be paid solely from Other Priority Collateral; and (y) unless all Allowed 

Term Loan Secured Claims have been paid in full in cash, the ICBCS Designee shall be paid solely 

from ICBCS Priority Recovery Collateral. 

2.7 General Powers.  The Liquidating Trust Board shall have all duties, obligations, 

rights, and benefits assumed by, assigned to, or vested in the Liquidating Trust under the Plan, the 

Confirmation Order, the Tax Refund Agreement and the Litigation Control Agreement (as such 

terms are defined in the Confirmation Order), this Agreement, and any other agreement entered 

into pursuant to or in connection with the Plan.  For the avoidance of doubt, the Liquidating Trust 

Board’s exercise of all of the powers, duties, obligations, rights and benefits of the Liquidating 

Trust Board vested herein shall be subject in all respects to (i) the availability of and reasonable 

likelihood of recovery of Liquidating Trust Assets; (ii) consideration of the extent of any 

reasonable benefit to be realized by the Beneficiaries in light of the nature of the Liquidating Trust 

Assets and terms of the Plan; and (iii) the provisions of this Agreement, including, for the 

avoidance of doubt, Section 2.9 hereof.  Except as otherwise provided in this Agreement, the Plan, 

or the Confirmation Order, the Liquidating Trust Board may control and exercise authority over 

the Liquidating Trust Assets, over the acquisition, management, and disposition thereof, and over 

the management and conduct of the business of the Liquidating Trust and fulfilling the Liquidating 

Trust Obligations.  No person dealing with the Liquidating Trust shall be obligated to inquire into 

the Liquidating Trust Board’s authority in connection with the acquisition, management, or 

disposition of Liquidating Trust Assets.  Without limiting the generality of the foregoing, but 

subject to the Plan, the Confirmation Order, and other provisions of this Agreement, the 

Liquidating Trustees shall be expressly authorized to, with respect to the Liquidating Trust and the 

Liquidating Trust Assets: 

(a) Exercise all power and authority that may be or could have been exercised, 

commence all proceedings that may be or could have been commenced, and take all actions that 

may be or could have been taken with respect to the Liquidating Trust Assets or the Liquidating 

Trust Obligations, by any officer, director, shareholder, or other party acting in the name of the 

Debtors or their Estates with like effect as if duly authorized, exercised, and taken by action of 

such officers, directors, shareholders, or other party. 

(b) Open and maintain bank accounts on behalf of or in the name of the 

Liquidating Trust, calculate and make distributions, and take other actions consistent with the Plan 
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and the implementation thereof, including the establishment, re-evaluation, adjustment, and 

maintenance of appropriate reserves, in the name of the Liquidating Trust. 

(c) Receive, manage, invest, supervise, and protect the Liquidating Trust 

Assets, subject to the limitations provided herein. 

(d) Hold legal title to or, in the case of the Retained Matters (as defined in the 

Confirmation Order) beneficial interest in, any and all Liquidating Trust Assets. 

(e) Subject to the applicable provisions of the Plan, the Confirmation Order, 

and Section 2.8 of this Agreement, collect, liquidate and monetize (including by selling) all 

Liquidating Trust Assets and, as appropriate, dissolve any corporate entities. 

(f) Borrow against the Liquidating Trust Assets in connection with any bona 

fide financing arrangements.  

(g) Transfer proceeds of Liquidating Trust Assets from time to time to any 

Distribution Reserve Account in accordance with the Plan and the Confirmation Order. 

(h) Review and, where appropriate, object to claims, and, subject to the terms 

of the Plan, supervise and administer the resolution, settlement and payment of all Disputed 

Claims, and the distribution to the Beneficiaries and creditors of the Liquidating Trust, in 

accordance with this Agreement, the Plan, and the Confirmation Order; provided, that the 

Liquidating Trust Board shall not resolve, settle or pay Disputed Claims until all Term Loan 

Secured Claims and Intermediation Secured Claims have been paid in full in accordance with the 

terms of the Plan and Confirmation Order. 

(i) Investigate, analyze, compromise, adjust, arbitrate, sue on or defend, 

pursue, prosecute, abandon, or otherwise deal with and settle, in accordance with the terms set 

forth in this Agreement, any and all Causes of Action and claims in favor of or against the Debtors, 

the Debtors’ Estates, the Liquidating Trust Assets or the Liquidating Trust that have not been 

released under the Plan or otherwise as the Liquidating Trust Board shall deem advisable, 

including, but not limited to, subject to the Litigation Control Agreement, any Retained Matters. 

(j) Pursue, commence, prosecute, compromise, settle, dismiss, release, waive, 

withdraw, abandon, or resolve all Claims and Causes of Action identified on the Retained Causes 

of Action List other than, solely to the extent set forth in the Purchase Agreement, Claims and 

Causes of Action vested in the Acquired Reorganized Debtors, including, for the avoidance of 

doubt, and subject to the Litigation Control Agreement, any Retained Matters; provided, further 

that the Liquidating Trust shall not be deemed to be substituted as the party-in-lieu of such 

applicable Debtor in any pending adversary proceedings and/or Retained Matters identified in (1) 

through (3) of Schedule 1 to the Litigation Control Agreement as of the Effective Date that such 

Debtors are a party to, as applicable.  

(k) Protect and enforce the rights to the Liquidating Trust Assets (including all 

the rights of the Non-Acquired Reorganized Debtors) vested in the Liquidating Trust by this 

Agreement and the Plan by any method the Liquidating Trust Board deem appropriate, including, 

without limitation, by judicial proceedings or otherwise. 
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(l) (i) Seek a determination of tax liability under section 505 of the Bankruptcy 

Code, subject to the terms of the Plan; (ii) file, if necessary, any and all tax and information returns 

required with respect to the Liquidating Trust; (iii) make tax elections for and on behalf of the 

Liquidating Trust; and (iv) pay taxes, if any, payable for and on behalf of the Liquidating Trust. 

(m) Pay all lawful, expenses, debts, charges, taxes, and liabilities of the 

Liquidating Trust, including for the avoidance of doubt, (i) all Restructuring Expenses and all other 

expenses due to the Term Loan Administrative Agent pursuant to the terms of the Term Loan 

Credit Agreement, but, until all Allowed Intermediation Secured Claims are paid in full in cash, 

solely from Other Priority Collateral; and (ii) to the extent set forth in the Plan, obligations arising 

under the Management Incentive Plan and the KERP Documents. 

(n) Make distributions to the Beneficiaries, and to creditors of the Liquidating 

Trust as provided for, or contemplated by, the Plan, the Confirmation Order, and this Agreement. 

(o) Withhold from the amount distributable to any person such amount as may 

be sufficient to pay any tax or other charge which the Liquidating Trustees have determined, in 

their sole discretion, may be required to be withheld therefrom under the income tax laws of the 

United States, any foreign country, or of any state, local, or political subdivision of either.   

(p) Enter into any agreement or execute any document or instrument required 

to be executed by the Liquidating Trust to give effect to the Plan, the Confirmation Order, or this 

Agreement and perform all obligations thereunder. 

(q) If any of the Liquidating Trust Assets are situated in any state or other 

jurisdiction in which no Liquidating Trustee is qualified to act as trustee, subject to all other 

provisions of this Agreement (including, but not limited to, Section 2.4) nominate and appoint a 

person duly qualified to act as trustee in such state or jurisdiction and require from each such 

trustee such security as may be designated by the Liquidating Trust Board in its discretion; confer 

on such trustee all the rights, powers, privileges, and duties of the Liquidating Trust Board 

hereunder, subject to the conditions and limitations of this Agreement, except as modified or 

limited by the Liquidating Trust Board and except where the conditions and limitations may be 

modified by the laws of such state or other jurisdiction (in which case, the laws of the state or other 

jurisdiction in which such trustee is acting shall prevail to the extent necessary); require such 

trustee to be answerable to the Liquidating Trust Board for all monies, assets, and other property 

that may be received in connection with the administration of all property; and, remove such 

trustee, with or without cause, and appoint a successor trustee at any time by the execution by the 

Liquidating Trust Board of a written instrument declaring such trustee removed from office, and 

specifying the effective date and time of removal. 

(r) Purchase and carry all insurance policies and pay all insurance premiums 

and costs from Liquidating Trust Assets it deems reasonably necessary or advisable. 

(s) Appoint officers and other representative agents of the Liquidating Trust, 

including a Liquidating Trust manager and a secretary, establish employment and compensation 

arrangements for such officers and other representative agents, and delegate any and all powers 

and authority hereunder as the Liquidating Trust Board consider desirable to such officers and 
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other representative agents, provided that such delegation of power or authority by the Liquidating 

Trust Board shall not cause any Liquidating Trustee to cease to be a Liquidating Trustee or cause 

such officer or other representative agent to be a Liquidating Trustee.  

(t) Employ, without further order of the Bankruptcy Court, attorneys, 

accountants, appraisers, expert witnesses, insurance adjusters, or other persons whose services may 

be reasonably necessary or advisable (including, in each case, those previously retained by the 

Debtors), to advise or assist in the administration, prosecution and distribution of the Liquidating 

Trust Assets.  

(u) Implement, enforce, or discharge all of the terms, conditions and all other 

provisions of, and all duties and obligations under, the Plan, the Confirmation Order, and this 

Agreement relating to the Liquidating Trust, the Liquidating Trust Assets, the Liquidating Trust 

Obligations, or the Liquidating Trustees. 

(v) Invest in demand and time deposits in banks or savings institutions, or 

temporary investments such as short term certificates of deposit or Treasury bills or other 

investments that a “liquidating trust” within the meaning of Treasury Regulation Section 

301.7701-4(d) may be permitted to hold, pursuant to the Treasury Regulations or any modification 

in the Internal Revenue Services (“IRS”) guidelines, whether set forth in IRS rulings, revenue 

procedures, other IRS pronouncements or otherwise. 

(w) Take all other actions consistent with the provisions of the Plan that the 

Liquidating Trust Board deem reasonably necessary or desirable to administer the Liquidating 

Trust in accordance with the Plan, the Confirmation Order, and this Agreement. 

(x) To the extent applicable, assert, enforce, release, or waive any privilege or 

any defense on behalf of the Liquidating Trust (including as to any Privilege that the Debtors held 

prior to the Effective Date). 

2.8 Limitations on the Liquidating Trustees.  Notwithstanding anything under 

applicable law, this Agreement, or the Plan to the contrary, the Liquidating Trust Board shall not 

do or undertake any of the following: 

(a) Take any action that would jeopardize treatment of the Liquidating Trust as 

a “liquidating trust” within the meaning of Treasury Regulation Section 301.7701-4(d) for federal 

income tax purposes. 

(b) Take any action that is inconsistent with the Plan or the Confirmation Order. 

(c) Receive transfers of any listed stocks or securities, or any readily 

marketable securities, except as is required under the Plan and the Confirmation Order; provided, 

however, that in no event shall the Liquidating Trust receive any such investment that would 

jeopardize treatment of the Liquidating Trust as a “liquidating trust” within the meaning of 

Treasury Regulation Section 301.7701-4(d) for federal income tax purposes. 

(d) Retain cash or cash equivalents in excess of a reasonable amount necessary 

to satisfy any liabilities of the Liquidating Trust and to establish and maintain the reserves 
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contemplated by the Plan.  

(e) Exercise any investment power other than the power to invest in demand 

and time deposits in banks or savings institutions, or other temporary liquid investments, such as 

short-term certificates of deposit or Treasury bills or other investments that a “liquidating trust” 

within the meaning of Treasury Regulation Section 301.7701-4(d) may be permitted to hold, 

pursuant to the Treasury Regulations or any IRS guidelines, whether set forth in IRS rulings, IRS 

revenue procedures, other IRS pronouncements, or otherwise.  

(f) Receive or retain any operating assets of an ongoing business, a partnership 

interest in a partnership that holds operating assets, or fifty percent (50%) or more of the stock of 

a corporation with operating assets. 

(g) Accept or take on, directly or indirectly, any obligation or other liability, 

monetary or otherwise, on behalf of the Liquidating Trust, including but not limited to the 

assumption or assignment of any Executory Contract or Unexpired Lease, as provided in the Plan 

unless such obligation or other liability would not jeopardize treatment of the Liquidating Trust as 

a “liquidating trust” within the meaning of Treasury Regulation Section 301.7701-4(d) for federal 

income tax purposes. 

Notwithstanding any of the foregoing, the Liquidating Trustees shall not be prohibited from 

engaging in any trade or business on their own account, provided that such activity does not 

interfere with such Liquidating Trustee’s administration of the Liquidating Trust. 

2.9 Action of the Liquidating Trust Board.  If at any time more than one Liquidating 

Trustee is in office, it shall take a simple majority vote of the Liquidating Trust Board to take any 

action on behalf of the Liquidating Trust with respect to any matters or to exercise any discretion 

conferred upon the Liquidating Trust Board with respect to such matter. The taking of any action 

that has been approved by the Liquidating Trust Board as contemplated hereby, including, without 

limitation, the execution and delivery of any contract, agreement, instrument, certificate, filing or 

other document by any Liquidating Trustee, acting singly, shall be sufficient to bind the 

Liquidating Trust; provided that, subject to Section 2.13, any exercise of the power and authority 

of the Liquidating Trust pursuant to Section 2.7 hereof in respect of Claims or Causes of Action 

to recover the June 21 Business Interruption Insurance Proceeds shall be subject to the sole and 

exclusive direction of the Business Interruption Litigation Committee acting by a simple majority 

vote; provided, further, that any action taken by the Liquidating Trust Board that materially and 

adversely affects the recovery of June 21 Business Interruption Insurance Proceeds shall also 

require the approval of the Business Interruption Litigation Committee; provided, further, that 

appointment of officers of the Liquidating Trust shall also require a simple majority vote of the 

Liquidating Trustees; provided, further, that the approval of the ICBCS Designee shall be required 

to (i) approve any budget related to obligations constituting Insurance Recovery Costs (as defined 

below) or (ii) authorize any payment by the Liquidating Trust of any obligations constituting 

Insurance Recovery Costs in the event that the cumulative disbursements exceed 10% of the 

approved budget on a monthly basis, all such approvals not to be unreasonably withheld.  If at any 

time there is only one Liquidating Trustee in office, subject to the provisions of this Agreement, 

the taking of any lawful action by the Liquidating Trustee, including, without limitation, the 

execution and delivery of any contract, agreement, instrument, certificate, filing or other document 
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by such Liquidating Trustee on behalf of the Liquidating Trust, shall conclusively constitute and 

evidence the due authorization of such document or other action on behalf of the Liquidating Trust 

and shall be sufficient to bind the Liquidating Trust.  Any action which may be taken by the 

Liquidating Trust Board by vote may be taken without a meeting if that number of the Liquidating 

Trustees, or members of a committee, as the case may be, required for approval of such action by 

vote consent to the action in writing and the written consent is filed with the records of the meetings 

of the Liquidating Trust Board.  Such consent shall be treated for all purposes as a vote taken at a 

meeting of the Liquidating Trust Board; provided that notwithstanding anything in this Agreement, 

the Liquidating Trust Board shall not have the authority to take any action with respect to ICBCS 

Priority Recovery Collateral and such authority shall be reserved to the Business Interruption 

Litigation Committee; provided further, that notwithstanding anything in this Agreement, the 

Liquidating Trust Board and the Business Interruption Litigation Committee shall not have any 

authority to take any action with respect to assets held in the ICBCS Collateral Account and such 

authority shall be reserved to the ICBCS Designee.  The Liquidating Trust Board shall not have 

the authority to dissolve the Business Interruption Litigation Committee.  Without prejudice to the 

rights provided to the Liquidating Trust and the Ad Hoc Committee of Term Loan Lenders in 

Sections 2.19 and 2.20(c) of this Agreement, nothing in this Agreement shall grant the Liquidating 

Trust or the Business Interruption Litigation Committee any authority with respect to the ICBCS 

Direct Claim. 

2.10 Wind-Down Reserve.  The Liquidating Trust Board shall establish and administer 

the Wind-Down Reserve, which shall initially be funded with Cash equal to the Wind-Down 

Reserve Amount funded in accordance with the Plan, and which shall be used to satisfy its 

anticipated future operating expenses of the Liquidating Trustees as determined in accordance with 

Section 6.3.  From time to time, the amount required to be held in each of the Wind-Down Reserve 

accounts may be increased or reduced in accordance with Section 6.3.  The Wind-Down Reserve 

shall be separated between an account to be termed the “Insurance Pursuit Account,”2 which shall 

be used to fund Insurance Recovery Costs, and the “Estate Liquidation Budget Account,”3 which 

shall be used to satisfy all other operating expenses. Any excess funds held in the Wind-Down 

Reserve shall constitute Other Priority Collateral and be transferred to the General Account for 

application in accordance with Section 6.2.  

2.11 Accounts.  The Liquidating Trustees shall establish the General Account and the 

Distribution Reserve Accounts in accordance with the Plan. 

2.12 Meetings of the Liquidating Trust Board.  The Liquidating Trust Board shall 

hold regular meetings, at such time and at such place as shall from time to time be determined by 

a simple majority of the Liquidating Trustees, but in no event shall such meetings be held less 

frequently than quarterly.  Announcements of the date and place of any meeting shall be sent via 

electronic transmission to each Liquidating Trustee on not less than three (3) business days’ notice.  

Meetings shall be held by telephonic conference call (or other means by which all persons 

participating in the meeting can hear each other) or in person or by a combination provided 

however, that professionals for the Liquidating Trust and each of the Liquidating Trustees shall be 

permitted to attend.  Special meetings of the Liquidating Trust Board may be held whenever and 

                                                 
2 As of the Second Amendment Date, the Insurance Pursuit Account has an account number ending in 4603. 

3 As of the Second Amendment Date, the Estate Liquidation Budget Account has an account number ending in 4786. 
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wherever called for by the Liquidating Trust Board or any Liquidating Trustee, subject to not less 

than three (3) business days’ notice.  Prior notice of a meeting may be waived in writing by any 

Liquidating Trustee either before or after a meeting.  The attendance of a Liquidating Trustee at a 

meeting shall constitute a waiver of notice of such meeting except where such Liquidating Trustee 

attends a meeting for the express purpose of objecting to the transaction of any business on the 

ground that the meeting has not been properly called or convened.  In the event the June 21 

Business Interruption Insurance Proceeds or Litigation is to be discussed at any meeting, regular 

or special, by the Liquidating Trust Board, the Liquidating Trust Board shall provide notice 

pursuant to the methods described in this section to each member of the Business Interruption 

Litigation Committee on no less than three (3) business days’ notice; and the Business Interruption 

Litigation Committee or any member thereof may, but is not required, to participate in any such 

meeting. 

2.13 Business Interruption Litigation Committee. The Liquidating Trust Board shall 

form a committee (the “Business Interruption Litigation Committee”), which shall be comprised 

of (a) one (1) Term Loan Designee, who shall as of the Second Amendment Date be John Greene 

and may subsequently be removed or replaced by the Ad Hoc Committee of Term Loan Lenders 

or, if such committee is no longer in existence, the Required Term Loan Lenders; (b) the ICBCS 

Designee; and (c) an individual jointly selected by the Intermediation Provider and the Ad Hoc 

Committee of Term Loan Lenders with significant insurance claims adjustment expertise (the “BI 

Independent Designee”) who shall as of the Second Amendment Date be Peter Kravitz.  The 

Business Interruption Litigation Committee shall be vested with the approval rights set forth in 

Section 2.9 hereof; provided, further that in the event that any proposed settlement between the 

Liquidating Trust and the Insurers with respect to any claims or Causes of Action in respect of the 

June 21 Business Interruption Insurance Proceeds is not acceptable to all members of the Business 

Interruption Litigation Committee, the Liquidating Trust shall file a motion with the Bankruptcy 

Court for approval of such settlement pursuant to the standard set forth in Federal Rule of 

Bankruptcy Procedure 9019.   

2.14 [Reserved.] 

2.15 Meetings of the Business Interruption Litigation Committee.  The Business 

Interruption Litigation Committee shall hold regular meetings, at such time and at such place as 

shall from time to time be determined by a simple majority of the members of the Business 

Interruption Litigation Committee, but in no event shall such meetings be held less frequently than 

quarterly.  Announcements of the date and place of any meeting shall be sent via electronic 

transmission to each member of the Business Interruption Litigation Committee on not less than 

three (3) business days’ notice.  Meetings shall be held in by telephonic conference call (or other 

means by which all persons participating in the meeting can hear each other) or person or by a 

combination provided however, that professionals for each member of the Business Interruption 

Litigation Committee shall be permitted to attend.  Special meetings of the Business Interruption 

Litigation Committee may be held whenever and wherever called for by any member of the 

Business Interruption Litigation Committee, subject to not less than three (3) business days’ notice.  

Prior notice of a meeting may be waived in writing by any member of the Business Interruption 

Litigation Committee either before or after a meeting.  The attendance of a member of the Business 

Interruption Litigation Committee at a meeting shall constitute a waiver of notice of such meeting 

except where a member of the Business Interruption Litigation Committee attends a meeting for 
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the express purpose of objecting to the transaction of any business on the ground that the meeting 

has not been properly called or convened.  All other members of the Liquidating Trust Board shall 

have the right to attend meetings of the Business Interruption Litigation Committee, whether such 

meeting is conducted in person or by teleconference, as non-voting observers. The Business 

Interruption Litigation Committee shall provide the observers with (a) not less than three (3) 

business days’ notice of a committee meeting and (b) copies of all committee packages, 

presentations, notices, minutes, consents and other materials provided to any member of the 

Business Interruption Litigation Committee in his or her capacity as a member thereof, as and 

when such materials are provided to the Business Interruption Litigation Committee, and such 

additional information and materials as the observers may reasonably request. The Business 

Litigation Committee shall also inform the Liquidating Trust Board of material actions taken by 

the committee and provide copies of any related documentation.   

2.16 Liquidating Trust Continuance.  The death, dissolution, resignation, incapacity 

or removal of a Liquidating Trustee shall not terminate the Liquidating Trust or revoke any existing 

agency created by the Liquidating Trustee pursuant to this Agreement or invalidate any action 

theretofore taken by such Liquidating Trustee, and the successor Liquidating Trustee agrees that 

the provisions of this Agreement shall be binding and inure to the benefit of the successor 

Liquidating Trustee and all its successors or assigns. 

2.17 Insurance Recovery Surcharge.  The Holders of Allowed Term Loan Claims and 

the Liquidating Trust have waived any right to assert amounts under the Insurance Recovery 

Surcharge. 

2.18 SOA Adequate Protection Claim.  The Holder of the SOA Adequate Protection 

Claim has waived any right to assert amounts under the SOA Adequate Protection Claim, and all 

funds held in the SOA Adequate Protection Escrow Account4 shall be released to the General 

Account. 

2.19 ICBCS Direct Claim.   

(a) Upon reasonable request, the Intermediation Provider shall provide the 

Liquidating Trust Board and Business Interruption Litigation Committee with (i) reasonable access 

to information with respect to the ICBCS Direct Claim including copies of all material 

correspondence between the Intermediation Provider and the insurance carriers under the Business 

Interruption and Property Damage Insurance Policies (or their respective representatives); and 

(ii) provide reasonable updates on any material meetings or teleconferences held between the 

Intermediation Provider and the insurance carriers (or their respective representatives).  

(b) The Intermediation Provider shall consult with the Ad Hoc Committee of 

Term Loan Lenders with respect to any settlement of the ICBCS Direct Claim; provided, however, 

that the settlement or resolution of the ICBCS Direct Claim shall be in the sole and absolute 

discretion of the Intermediation Provider. 

(c) Upon reasonable request, the Intermediation Provider shall provide to the 

                                                 
4 As of the Second Amendment Date, the SOA Adequate Protection Escrow Account has an account number ending 

in 4999. 
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Liquidating Trust and the Ad Hoc Committee of Term Loan Lenders all professional fee invoices 

(but excluding any time entries) and summaries of all budgets and forecasting information for costs 

related to the Intermediation Provider’s pursuit of claims in connection with the ICBCS Direct 

Claim for the purpose of monitoring Insurance Recovery Costs; provided, that upon receipt of such 

summary information, the Liquidating Trust and the Ad Hoc Committee of Term Loan Lenders 

may request, and ICBCS shall provide, additional documentation (other than to the extent 

containing privileged information and/or attorney billing detail) reasonably necessary to assess the 

budgets or the reasonableness of such invoiced fees.   

(d) Any distribution received from the Insurers on account of any direct claims 

ICBCS may have in any capacity including without limitation, loss payee, mortgagee, additional 

insured, and lender, pursuant to the Business Interruption and Property Damage Insurance Policies 

(the “ICBCS Direct Claim”) shall be paid directly to the Intermediation Provider and not to the 

Liquidating Trust; provided, that, the Intermediation Provider shall hold ten percent (10%) of such 

proceeds after first accounting for the Insurance Recovery Costs Paid Amount as nominee on 

behalf of the Liquidating Trust.  Provided that sufficient information to calculate the Insurance 

Recovery Costs and the Insurance Recovery Paid Amount has been received by the Intermediation 

Provider, within thirty (30) days of the Intermediation Provider’s receipt of funds on account of 

the ICBCS Direct Claim, the Intermediation Provider shall transfer to the Liquidating Trust any 

and all proceeds of the ICBCS Direct Claim the Intermediation Provider holds on the Liquidating 

Trust’s behalf after first accounting for the Insurance Recovery Costs Paid Amount.  Any recovery 

paid to the Intermediation Provider (or a different entity at the direction of the Intermediation 

Provider, in its sole and absolute discretion) by the Insurers on account of the ICBCS Direct Claim 

shall be subject to the following contributions to the Management Incentive Plan solely in 

accordance with the following terms: (i) if the Insurers make payment to the Intermediation 

Provider (or a different entity at the direction of the Intermediation Provider, in its sole and 

absolute discretion) on account of the ICBCS Direct Claim and allocate by and between the 

specific components of the ICBCS Direct Claim, 90% of the proceeds that the Intermediation 

Provider (or a different entity at the direction of the Intermediation Provider, in its sole and 

absolute discretion) receives on account of the ICBCS Direct Claim (after reducing such amount 

for the Insurance Recovery Costs Paid Amount, unless such amounts are also included as Net 

Expenses (as such term is defined in the Management Incentive Plan)) that are not allocated to any 

of (a) Lost Profits from Business Interruption; (b) Sunoco Losses Avoided and Reduced by 

ICBCS, (c) Professional Fees, or (d) Default Interest shall be treated as Insurance Proceeds (as 

defined in the Management Incentive Plan) solely for purposes of determining Net Proceeds and 

the Bonus Pool under the Management Incentive Plan; or (ii) if the Insurers make payment to the 

Intermediation Provider (or a different entity at the direction of the Intermediation Provider, in its 

sole and absolute discretion) on account of the ICBCS Direct Claim and do not allocate the 

payment to the Intermediation Provider on account of the ICBCS Direct Claim by and between 

the specific components of the ICBCS Direct Claim, then 45% of 90% of the proceeds that the 

Intermediation Provider (or a different entity at the direction of the Intermediation Provider, in its 

sole and absolute discretion) receives on account of the ICBCS Direct Claim (after reducing such 

amount for the Insurance Recovery Costs Paid Amount, unless such amounts are also included as 

Net Expenses) shall be treated as Insurance Proceeds solely for purposes of determining Net 

Proceeds and the Bonus Pool under the Management Incentive Plan; provided that, for purposes 

of clause (ii), in the event the Liquidating Trust and the Intermediation Provider agree to a global 

settlement (or series of related settlements) (a “Settlement”) with any or all of the Insurers that 
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resolves both the ICBCS Direct Claim and the Liquidating Trust Claim in which the Insurers do 

not allocate the settlement proceeds by and between the ICBCS Direct Claim and the Liquidating 

Trust Claim, then 85% of 90% of the proceeds that the Intermediation Provider (or a different 

entity at the direction of the Intermediation Provider, in its sole and absolute discretion) receives 

on account of the ICBCS Direct Claim (after reducing such amount for the Insurance Recovery 

Costs Paid Amount, unless such amounts are also included as Net Expenses) shall be treated as 

Insurance Proceeds solely for purposes of determining Net Proceeds and the Bonus Pool under the 

Management Incentive Plan; provided further, that in the case of both clauses (i) and (ii) above, 

the remaining 10% of proceeds of the ICBCS Direct Claim (after reducing such amount for the 

Insurance Recovery Costs Paid Amount, unless such amounts are also included as Net Expenses) 

shall upon payment to the Liquidating Trust by the Intermediation Provider constitute Insurance 

Proceeds that are subject to the Management Incentive Plan. 

2.20 Liquidating Trust Expenditures; Litigation Costs.   

(a) All Liquidating Trust Expenditures shall be funded from the Wind-Down 

Reserve, with all the Liquidating Trust’s Insurance Recovery Costs funded from the Insurance 

Pursuit Account and all other Liquidating Trust Expenditures funded from the Estate Liquidation 

Budget Account; provided, that, following the Second Amendment Date, subject to Sections 2.21 

and 2.22 hereof (the “Insurance Recovery Costs”)5 shall be borne equally (i.e. 50-50) by the Other 

Priority Collateral and the Intermediation Provider (or from the ICBCS Priority Collateral Account 

in the Intermediation Provider’s sole discretion) pursuant to the mechanics provided in the 

remainder of this Section 2.20.  

(b) From and after the Second Amendment Date, (i) the Intermediation 

Provider shall continue to administer payment of the Insurance Recovery Costs associated with 

pursuit of the ICBCS Direct Claim consistent with previous practice prior to the Second 

Amendment Date, including any professionals now or hereafter engaged by the Intermediation 

Provider in such pursuit; and (ii) the Liquidating Trust shall continue to administer payment of all 

other Insurance Recovery Costs consistent with previous practice prior to the Second Amendment 

Date, with such payment being made from the Insurance Pursuit Account being subject to the true-

up mechanism set forth in Sections 2.20(c), (d) and (e) below. 

(c) Within fifteen (15) business days following (x) the end of each fiscal quarter 

(the first such quarter end date being August 31, 2021) or (y) any date on which notice is 

reasonably requested by the Liquidating Trust or the Intermediation Provider (but in no event more 

                                                 
5 For the avoidance of doubt, (i) Insurance Recovery Costs shall mean, prospectively from the Second Amendment 

Date, the entirety of the Insurance Pursuit Budget and all attorney’s fees, expert fees, document vendor costs, court 

reporting charges, copy charges, and any other similar litigation expense incurred by and billed to ICBCS or the 

Liquidating Trust in pursuing the ICBCS Direct Claim or the Liquidating Trust Claim, respectively provided however 

notwithstanding anything to the contrary contained herein, Insurance Recovery Costs related to the ICBCS Direct 

Claim and the Liquidating Trust Claim shall be calculated retrospectively from March 1, 2021; (ii) Liquidating Trust 

Claim shall mean any claims the Liquidating Trust may have pursuant to the Business Interruption and Property 

Damage Insurance Policies; and (iii) Insurance Pursuit Budget shall mean the quarterly 3-month budget provided by 

the Liquidating Trust pursuant to section 4.3 herein for the pursuit of the Insurance Coverage Action and/or the 

Liquidating Trust Claim; and (iv) Insurance Coverage Action shall mean that certain adversary proceeding pending 

in the Bankruptcy Court captioned PES Holdings, LLC, et al. v. Allianz Global Risk US Insurance Co., et al, AP No. 

20-5045.   
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frequently than once per month) (such quarter-end or notice date, the “True-Up Date”), each of the 

Liquidating Trust and the Intermediation Provider shall provide evidence of its Insurance 

Recovery Costs (i.e. Insurance Recovery Costs for which such party is responsible for payment in 

accordance with the foregoing paragraph) that have been paid since the prior True-Up Date (or, if 

no prior True-Up Date has occurred, that have been paid since the Second Amendment Date). 

(d) Following delivery of such evidence, the Liquidating Trust shall reasonably 

promptly determine whether (i) the aggregate Insurance Recovery Costs reported by the 

Liquidating Trust since the prior True-Up Date (or, if no prior True-Up Date the Second 

Amendment Date) exceed those reported by the Intermediation Provider, in which case the 

Intermediation Provider shall pay to the Liquidating Trust (or in the Intermediation Provider’s sole 

discretion instruct the Liquidating Trust to transfer from the ICBCS Priority Collateral Account) 

fifty percent (50%) of such excess (which funds shall be deposited in the Insurance Pursuit 

Account); or (ii) the aggregate Insurance Recovery Costs reported by the Intermediation Provider 

since the prior True-Up Date (or, if no prior True-Up Date has occurred, that have been paid or 

incurred since the Second Amendment Date) exceed those reported by the Liquidating Trust, in 

which case the Liquidating Trust shall pay to the Intermediation Provider from the Insurance 

Pursuit Account (or, if insufficient, from the General Account6) an amount equal to fifty percent 

(50%) of such excess; provided, that such payment obligation of the Intermediation Provider shall 

be credited and reduced dollar-for-dollar by the amount of any retainers held by Kirkland & Ellis 

LLP, Alvarez & Marsal, Pachulski, Stang, Ziehl & Jones LLP, and Omni Management Group, Inc. 

(collectively, the “Debtor Retainers”) actually applied to the professional fees of such firms or 

returned to the Liquidating Trust following the Second Amendment Date; provided further, that 

calculation of any payment in this paragraph 2.20(d) shall exclude any Insurance Recovery Costs 

that have already been paid to the Liquidating Trust or the Intermediation Provider as provided in 

2.20(e). 

(e) The “Insurance Recovery Costs Paid Amount” shall mean, with respect to 

the Intermediation Provider and the Liquidating Trust, on any date of determination, the aggregate 

Insurance Recovery Costs incurred by the Liquidating Trust and the Intermediation Provider in 

accordance with section 2.20.  In the event that proceeds of the Business Interruption and Property 

Damage Insurance Policies are actually received by the Liquidating Trust and/or the 

Intermediation Provider, the Insurance Recovery Costs Paid Amount shall be determined as of the 

end of the month prior to when such payment was received; provided, that any Insurance Recovery 

Costs Paid Amount accrued between the end of the prior month and actual receipt of payment 

receipt of payment of Business Interruption and Property Damage Insurance Policies by the 

Liquidating Trust and/or the Intermediation Provider be paid from subsequent proceeds from the 

Business Interruption and Property Damage Insurance Policies (or, if no such subsequent proceeds 

are received, the parties shall cooperate in good faith to ensure that such Insurance Recovery Costs 

receive first priority over the proceeds of any recoveries of Business Interruption Insurance 

Proceeds and/or Property Insurance Proceeds).  Provided that sufficient information to calculate 

the Insurance Recovery Costs and the Insurance Recovery Paid Amount has been received by the 

applicable party, unless mutually agreed otherwise in writing by the Intermediation Provider and 

the Term Loan Designees no later than thirty (30) days following receipt of the proceeds of the 

Business Interruption and Property Damage Insurance Policies by the Liquidating Trust and/or 

                                                 
6 As of the Second Amendment Date, the General Account has an account number ending in 5049. 
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Intermediation Provider, the Insurance Recovery Costs Paid Amount shall be paid to the 

Liquidating Trust and the Intermediation Provider, as applicable, in accordance with the terms 

below:  

i. the lesser of (x) fifty percent (50%) of the Insurance Recovery 

Costs Paid Amount and (y) fifty percent (50%) of the proceeds so 

received shall be deposited in the General Account and constitute 

Other Priority Collateral; and  

ii. the lesser of (x) fifty percent (50%) of the Insurance Recovery 

Costs Paid Amount and (y) fifty percent (50%) of the proceeds so 

received shall be paid to the Intermediation Provider;  

and the Insurance Recovery Costs Paid Amount shall be reduced dollar-for-dollar by such deposits 

and payments.  Distributions to the Intermediation Provider on account of the Insurance Recovery 

Costs or the Insurance Recovery Costs Paid Amount shall not constitute a distribution on account 

of any Intermediation Claim or ICBCS Priority Recovery Collateral.  

2.21 Minimum Cash Amount; Cessation of Term Loan Funding.  

(a) The Liquidating Trust shall transfer cash constituting Other Priority 

Collateral (as defined below) to the Insurance Pursuit Account (i) on or promptly following the 

Second Amendment Date, in an amount equal to $600,000 and (ii) on or promptly following the 

Effective Date (as defined in the Settlement Agreement), in amount an amount equal to 

$12,892,000, in each case to exclusively pay for Insurance Recovery Costs. 

(b) Unless the Term Lender Funding Cessation Date (as defined below) has 

occurred following approval by the Liquidating Trust Board of a 3-month budget, the Liquidating 

Trust and the Term Loan Designees shall ensure that the Insurance Pursuit Account has funds in 

an amount equal to fifty percent (50%) of the projected Insurance Recovery Costs for such 3-

month period to exclusively pay for Insurance Recovery Costs.  In addition, at all times, the Term 

Loan Designees and the Liquidating Trust shall also ensure that the Liquidating Trust maintains at 

least $4 million in cash constituting Other Priority Collateral or Funding Backstop (as defined 

below) (together with the amounts required to be maintained in the Insurance Pursuit Account 

pursuant to the foregoing sentence, the “Minimum Cash Amount”).   

(c) At any time, upon sixty (60) days written notice to the Intermediation 

Provider and the Liquidating Trust, the Liquidating Trust Board may reduce the Other Priority 

Collateral and Funding Backstop below the Minimum Cash Amount (the date of such a “Term 

Lender Funding Cessation”).  Beginning on the day following the end of the sixty (60) day notice 

period (the “Term Lender Funding Cessation Date”), the holders of Term Loan Claims shall 

permanently forgo any further distributions from the Liquidating Trust; provided further, that the 

Other Priority Collateral and Funding Backstop (if any) shall continue funding fifty percent (50%) 

of the Insurance Recovery Costs incurred during the sixty (60) day notice period in accordance 

with any budget previously delivered. 

(d) At any time, the Liquidating Trust may obtain financing on terms and 

conditions to be agreed from the Term Loan Lenders (or any of them) in order to satisfy the 
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Minimum Cash Amount (such financing, the “Funding Backstop”); provided, that notwithstanding 

anything in this Agreement or the Settlement Agreement, such financing shall not be payable, 

chargeable, or otherwise deducted from any assets or proceeds that are distributable to the 

Intermediation Provider (but, for the avoidance of doubt, may be payable from any assets 

distributable to Term Loan Lenders on account of the Insurance Recovery Costs Paid Amount). 

2.22 Cessation of ICBCS Funding. The Intermediation Provider may cease funding 

any Insurance Recovery Costs upon sixty (60) days written notice to the Liquidating Trust and 

permanently forgo any further distributions from the Liquidating Trust after such sixty (60) day 

period; provided, however, that ICBCS shall continue funding Insurance Recovery Costs incurred 

during such sixty (60) day notice period in accordance with any budget previously delivered.  

ARTICLE III 

LIABILITY OF LIQUIDATING TRUSTEES 

 

3.1 Standard of Care; Exculpation.  None of the Liquidating Trustees, nor any 

director, officer, affiliate, employee, employer, professional, agent, or representative of the 

Liquidating Trustees or the Liquidating Trust shall be liable for losses, claims, damages, liabilities, 

or expenses in connection with the affairs or property of the Liquidating Trust to any Beneficiary 

of the Liquidating Trust, or any other person, for the acts or omissions of the Liquidating Trustees, 

or any director, officer, affiliate, employee, employer, professional, agent, or representative of the 

Liquidating Trustees or the Liquidating Trust; provided, however, that the foregoing limitation 

shall not apply as to any losses, claims, damages, liabilities or expenses suffered or incurred by 

any Beneficiary that are found by a final judgment by a court of competent jurisdiction (not subject 

to further appeal) to have resulted primarily and directly from the fraud, gross negligence, or 

willful misconduct of such Person.  Every act done, power exercised or obligation assumed by the 

Liquidating Trust, the Liquidating Trustees, or any director, officer, affiliate, employee, 

professional, agent, or representative of the Liquidating Trustees or the Liquidating Trust pursuant 

to the provisions of this Agreement shall be held to be done, exercised, or assumed, as the case 

may be, by the Liquidating Trust, the Liquidating Trustees, or any director, officer, affiliate, 

employee, employer, professional, agent, or representative of the Liquidating Trustees or the 

Liquidating Trust acting for and on behalf of the Liquidating Trust and not otherwise; provided, 

however, that none of the foregoing Persons are deemed to be responsible for any other such 

Persons’ actions or inactions outside of the scope of the authority provided by the Liquidating 

Trust.  Every Beneficiary, Person, firm, corporation or other Entity contracting or otherwise 

dealing with or having any relationship with the Liquidating Trust, the Liquidating Trustees, or 

any director, officer, affiliate, employee, employer, professional, agent, or representative of the 

Liquidating Trustees or the Liquidating Trust shall have recourse only to the Liquidating Trust 

Assets for payment of any liabilities or other obligations arising in connection with such contracts, 

dealings, or relationships and the Liquidating Trust, the Liquidating Trustees, any director, officer, 

affiliate, employee, employer, professional, agent, or representative of the Liquidating Trustees or 

the Liquidating Trust shall not be individually liable therefor.  For the avoidance of doubt, the 

Liquidating Trustees, each in its capacity as such, shall have no liability whatsoever to any party 

for the liabilities and/or obligations, however created, whether direct or indirect, in tort, contract, 

or otherwise, of the Debtors.  In no event shall the Liquidating Trust, the Liquidating Trustees, or 

any director, officer, affiliate, employee, employer, professional, agent, or representative of the 
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Liquidating Trustees or the Liquidating Trust be liable for indirect, punitive, special, incidental, or 

consequential damage or loss (including but not limited to lost profits) whatsoever, even if such 

person or entity has been informed of the likelihood of such loss or damages and regardless of the 

form of action.  The Liquidating Board, to the extent applicable, shall have the right at any time to 

seek instructions from the Bankruptcy Court concerning the administration or disposition of the 

Liquidating Trust Assets and the Causes of Action administered by the Liquidating Trust.  The 

Liquidating Trust, the Liquidating Trustees, or any director, officer, affiliate, employee, employer, 

professional, agent, or representative of the Liquidating Trustees or the Liquidating Trust shall not 

be liable for any act or omission that has been approved by the Bankruptcy Court, and all such 

actions or omissions shall conclusively be deemed not to constitute fraud, gross negligence, or 

willful misconduct. 

3.2 Indemnification. 

(a) Except as otherwise set forth in the Plan or Confirmation Order, the 

Liquidating Trustees (solely in their capacity as Liquidating Trustees and not in any other 

capacity), and any director, officer, affiliate, employee, employer, professional, agent, or 

representative of the Liquidating Trustees or the Liquidating Trust (collectively, the “Indemnified 

Parties”) shall be defended, held harmless, and indemnified from time to time by the Liquidating 

Trust against any and all losses, claims, damages, liabilities, penalties, obligations, and expenses, 

including the costs for counsel or others in investigating, preparing, or defending any action or 

claim, whether or not in connection with litigation in which any Indemnified Party is a party, or 

enforcing this Agreement (including these indemnity provisions), as and when incurred, caused 

by, relating to, based on, or arising out of (directly or indirectly) exercise and performance or 

nonperformance of any power, obligation, or duties of such person, or entity in accordance with 

this Agreement, the Plan, or the Confirmation Order; provided, however, such indemnity shall not 

apply to any such loss, claim, damage, liability, or expense to the extent it is found in a final 

judgment by a court of competent jurisdiction (not subject to further appeal) to have resulted 

primarily and directly from the fraud, gross negligence, or willful misconduct of such person or 

entity and such recourse results in payment of such loss, claim, damage, liability, or expense.  

Notwithstanding the foregoing sentence, the Liquidating Trust shall not be required to indemnify 

an Indemnified Party pursuant to this Section 3.2 in connection with a proceeding initiated by such 

Indemnified Party if the proceeding was not authorized in advance by the Liquidating Trust Board; 

provided, that a proceeding to enforce the provisions of this Section 3.2 shall not require such 

advance authorization; provided, further, for the avoidance of doubt, this sentence shall not affect 

any rights existing prior to the Effective Date and shall not apply to PES Holdings, LLC, ICBC 

Standard Bank Plc, et al. v Allianz Global Risks U.S. Insurance Co., et al. (AP No. 20-50454).  

Satisfaction of any obligation of the Liquidating Trust arising pursuant to the terms of this Section 

shall be payable only from the Liquidating Trust Assets, shall be advanced prior to the conclusion 

of such matter, and such right to payment shall be prior and superior to any other rights to receive 

a distribution of the Liquidating Trust Assets.   

(b) Subject to the available Liquidating Trust Assets and outstanding liabilities 

and expenses of the Liquidating Trust, the Liquidating Trust shall promptly pay expenses 

reasonably incurred by any Indemnified Party in defending, participating in, or settling any action, 

proceeding, or investigation in which such Indemnified Party is a party or is threatened to be made 

a party or otherwise is participating in connection with the Agreement or the duties, acts, or 
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omissions of such Entity or Person, upon submission of invoices therefor, in advance of the final 

disposition of such action, proceeding, or investigation (or after the final disposition of such action, 

proceeding, or investigation, if for any reason not so advanced).  Each Indemnified Party hereby 

undertakes, and the Liquidating Trust hereby accepts its undertaking, to repay any and all such 

amounts so advanced if it shall ultimately be determined that such Indemnified Party is not entitled 

to be indemnified therefor under this Agreement.  

3.3 No Liability for Acts of Successor/Predecessor Liquidating Trustees.  Upon the 

appointment of a successor Liquidating Trustee and the delivery of the Liquidating Trust Assets 

to the successor Liquidating Trustee, the predecessor Liquidating Trustee and any director, officer, 

affiliate, employee, employer, professional, agent, or representative of the predecessor Liquidating 

Trustee shall have no further liability or responsibility with respect thereto.  A successor 

Liquidating Trustee shall have no duty to examine or inquire into the acts or omissions of any 

immediate or remote predecessor and no successor Liquidating Trustee shall be in any way liable 

for the acts or omissions of any predecessor Liquidating Trustee, unless a successor Liquidating 

Trustee expressly assumes such responsibility.  A predecessor Liquidating Trustee shall have no 

liability for the acts or omissions of any immediate or subsequent successor Liquidating Trustee 

for any events or occurrences subsequent to the cessation of its role as a Liquidating Trustee.   

3.4 No Personal Liability.  Except in case of a Liquidating Trustee’s fraud, gross 

negligence or willful misconduct, (a) no Liquidating Trustee shall be subject in such capacity to 

any personal liability whatsoever to any Person in connection with Liquidating Trust Assets or the 

acts, obligations or affairs of the Liquidating Trust and (b) no Liquidating Trustee or officer of the 

Liquidating Trust shall be subject in such capacity to any personal liability whatsoever to any 

Person; and, all such Persons shall look solely to the Liquidating Trust Assets for satisfaction of 

claims of any nature arising in connection with the affairs of the Liquidating Trust.   

3.5 Reliance by Liquidating Trustees on Documents or Advice of Counsel.  Except 

as otherwise provided in this Agreement, the Liquidating Trustees, any director, officer, affiliate, 

employee, employer, professional, agent, or representative of the Liquidating Trustees or the 

Liquidating Trust may rely, and shall be protected from liability for acting, on any resolution, 

certificate, statement, instrument, opinion, report, notice, request, consent, order, or other paper or 

document reasonably believed by such Entity or Person to be genuine and to have been presented 

by an authorized party.  The Liquidating Trustees, any director, officer, affiliate, employee, 

employer, professional, agent, or representative of the Liquidating Trustees or the Liquidating 

Trust shall not be liable for any action taken or suffered by such Entity or Person in reasonable 

reliance upon the advice of counsel or other professionals engaged by the Liquidating Trustees or 

the Liquidating Trust in accordance with this Agreement. 

3.6 No Liability for Good Faith Error of Judgement.  No Liquidating Trustee shall 

be liable for any error of judgment made in good faith, unless it shall be finally determined by a 

final judgment of a court of competent jurisdiction (not subject to further appeal or review) that 

such Liquidating Trustee was grossly negligent or engaged in willful misconduct in ascertaining 

the pertinent facts.  

3.7 Insurance for the Liquidating Trust Board and Business Interruption 

Litigation Committee.  The Liquidating Trustees shall purchase, using the Liquidating Trust 
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Assets, and carry all insurance policies and pay all insurance premiums and costs that the 

Liquidating Trust Board deems reasonably necessary or advisable, including, without limitation, 

purchasing any errors and omissions insurance with regard to any losses it may incur, arising out 

of or due to its actions or omissions, or consequences of such actions or omissions, other than as a 

result of its fraud or willful misconduct, with respect to the implementation and administration of 

the Plan, the Confirmation Order, or this Liquidating Trust Agreement. 

3.8 Survival.  The provisions of this Article III shall be contractual rights and shall 

survive the termination of this Agreement and shall continue as to any Entity or Person who has 

ceased in such role to which such rights were conferred and shall inure to the benefit of such 

Entity’s or Person’s successors, heirs, executors and administrators.  Any amendment, alteration 

or repeal of this Article III that adversely affects any right of any Entity or Person or their 

successors shall be prospective only and shall not limit, eliminate, or impair any such right with 

respect to any proceeding involving any occurrence or alleged occurrence of any action or 

omission to act that took place prior to such amendment or repeal.  

ARTICLE IV 

GENERAL PROVISIONS CONCERNING 

ADMINISTRATION OF THE LIQUIDATING TRUST 

4.1 Register of Beneficiaries.  The Liquidating Trust shall maintain at all times a 

register of the names, mailing addresses, amounts of Claims, and the Pro Rata interests in the 

Liquidating Trust of the Beneficiaries (the “Register”); provided, that with respect to DIP Claims, 

the DIP Agent shall be the sole registered Beneficiary and representative of the DIP Lenders, and 

with respect to Term Loan Claims, the Term Loan Administrative Agent shall be the sole registered 

Beneficiary and representative of the Term Loan Lenders; provided, further, that, as reasonably 

requested by the Liquidating Trust Board from time to time, the DIP Agent and the Term Loan 

Administrative Agent shall provide the Liquidating Trust with (i) a register of the names, mailing 

addresses and amount of interests in the DIP Claims or Term Loan Claims (as applicable) of the 

lenders under the DIP Credit Agreement or Term Loan Credit Agreement, respectively and (ii) a 

report of any Permitted Transfers (as defined below) of interest in the DIP Claims or Term Loan 

Claims, respectively.  The Register shall be limited to those Beneficiaries who are determined by 

the Liquidating Trust Board as of the Effective Date of the Plan to be entitled to at least a Minimum 

Distribution (as provided in Section 6.6 herein below) (each a “Minimum Distributee”).  The 

Liquidating Trust Board shall cause the Register to be kept at its office or at such other place or 

places as may be designated by the Liquidating Trust Board from time to time.  The initial Register 

shall be delivered to the Liquidating Trust Board by the Debtors and shall be based on the list of 

holders of Claims maintained by Omni Management Group as of the Effective Date of the Plan 

and prepared in accordance with the provisions of the Plan and the Confirmation Order.   All 

references in this Liquidating Trust Agreement to holders of beneficial interests in the Liquidating 

Trust shall be read to mean holders of record as set forth in the Register maintained by the 

Liquidating Trust Board and shall exclude any beneficial owner not recorded on such Register.   

4.2 Books and Records.  The Liquidating Trust also shall maintain in respect of the 

Liquidating Trust and the Beneficiaries books and records relating to the Liquidating Trust Assets 

and any income realized therefrom and the payment of expenses of and claims against or assumed 

by the Liquidating Trust in such detail and for such period of time as may be necessary to enable 
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it to make full and proper reports in respect thereof.  Except as expressly provided in this 

Agreement, the Plan, or the Confirmation Order, or as may be required by applicable law 

(including securities law), nothing in this Agreement is intended to require the Liquidating Trust 

to file any accounting or seek approval of any court with respect to the administration of the 

Liquidating Trust, or as a condition for making any payment or distribution out of the Liquidating 

Trust Assets.  Beneficiaries shall have the right upon thirty (30) days’ prior written notice delivered 

to the Liquidating Trust Board to inspect the Liquidating Trust’s books and records, including the 

Register, provided such Beneficiary shall have entered into a confidentiality agreement in form 

and substance reasonably satisfactory to the Liquidating Trust Board.  Satisfaction of the foregoing 

condition notwithstanding, if (a) the Liquidating Trust Board determines in good faith that the 

inspection of the Liquidating Trust’s books and records, including the Register, by any Beneficiary 

would be detrimental to the Liquidating Trust or (b) such Beneficiary is a defendant (or potential 

defendant) in a pending (or potential) action or contested matter brought by or against the 

Liquidating Trust, the Liquidating Trust may deny such request for inspection.  The Bankruptcy 

Court shall resolve any dispute between any Beneficiary and the Liquidating Trust Board under 

this Section 4.2. 

4.3 Filing of Interim Reports.  The Liquidating Trust shall file with the Bankruptcy 

Court quarterly reports regarding the liquidation or other administration of the Liquidating Trust 

Assets.  The Liquidating Trust Board shall prepare quarterly 3-month budgets, which set forth, 

among other things, fees and expenses of the Liquidating Trust Board (including fees and expenses 

of retained professionals) expected to be incurred over the budgeted period.  The Liquidating Trust 

shall prepare and provide monthly reports which set forth (i) a comparison of actual expenditures 

against the prior budget period; (ii) information regarding amounts in the Wind Down Reserve; 

and (iii) a summary of the primary actions that the Liquidating Trust Board intends to take during 

the next monthly period.  Upon reasonable request (but in no event more frequently than once per 

month), the Liquidating Trust shall provide to the Term Loan Administrative Agent, the Ad Hoc 

Committee of Term Loan Lenders and the Intermediation Provider all professional fee invoices 

(but excluding any time entries) and summaries of all budgets and forecasting information for costs 

related to the Liquidating Trust’s pursuit of claims in connection with the Business Interruption 

and Property Damage Insurance Policies for the purpose of monitoring Insurance Recovery Costs; 

provided, that upon receipt of such summary information, the Term Loan Administrative Agent, 

the Ad Hoc Committee of Term Loan Lenders and the Intermediation Provider may request, and 

the Liquidating Trust shall provide, additional documentation (other than to the extent containing 

privileged information and/or attorney billing detail) reasonably necessary to assess the budgets or 

the reasonableness of such invoiced fees.  

4.4 Reporting of Insurance Carrier Correspondence.  The Liquidating Trustees and 

the employees or agents of the Liquidating Trust shall comply with the terms of the Confirmation 

Order with respect to the insurance claim. The Liquidating Trustees and the employees or agents 

of the Liquidating Trust shall share with all other Liquidating Trustees, and the Business 

Interruption Litigation Committee, any material written correspondence to or from the insurance 

carriers, loss adjuster, or other representative handling the insurance claims (the “Carrier”) and 

inform all other Liquidating Trustees and the members of the Business Interruption Litigation 

Committee promptly of any material development in the claim. 

4.5 Final Accounting of Liquidating Trust Board.  The Liquidating Trust Board 
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shall within ninety (90) days after the termination of the Liquidating Trust, render an accounting 

containing at least the following information: 

(a) A description of the Liquidating Trust Assets; 

(b) A summarized accounting in sufficient detail of all gains, losses, receipts, 

disbursements, and other transactions in connection with the Liquidating Trust and the Liquidating 

Trust Assets, including their source and nature and whether such Liquidating Trust Assets 

constitute ICBCS Priority Recovery Collateral; 

(c) Separate entries for all receipts of principal and income; 

(d) The ending balance of all Liquidating Trust Assets as of the date of the 

accounting, including the Cash balance on hand and the name(s) and location(s) of the depository 

or depositories where the Cash is kept; 

(e) All known liabilities of the Liquidating Trust; and 

(f) All pending actions. 

4.6 Filing of Accounting.  The accounting described in Section 4.5 shall be filed with 

the Bankruptcy Court and all Beneficiaries shall thereby have notice that the final accounting has 

been filed and an opportunity to have a hearing on the approval of the accounting and, to the extent 

applicable, the discharge and release of the Liquidating Trust Board. 

4.7 Filing of Tax Returns.  The Liquidating Trust shall be responsible for filing all 

federal, state, local, and foreign tax returns for the Liquidating Trust and any Non-Acquired 

Reorganized Debtor   

4.8 Privilege.  To effectively acquire, dispose, liquidate, manage, and conduct the 

business of the Liquidating Trust and the Liquidating Trust Assets, including, but not limited to, 

any and all Causes of Action identified on the Retained Causes of Action List, the Liquidating 

Trust and its counsel and representatives require full access to all documents and information in 

the possession of the Debtors and must be able to obtain such information from the Debtors and 

Reorganized Debtors on a confidential basis and in common interest without being restricted by 

or waiving any Privileges.  Accordingly, as of the Effective Date, all of the Non-Acquired Debtors’ 

books, records, and information, including, without limitation, (i) all information relating to the 

Debtors’ claims and Causes of Action under the Business Interruption and Property Damage 

Insurance Policies, and (ii) any other information necessary to operate the Liquidating Trust, was 

transferred to the Liquidating Trust, and the Liquidating Trust shall have the rights to copies and 

access to similar information in the possession of the Acquired Reorganized Debtors as provided 

in the Purchase Agreement, in each case without waiving, and instead expressly preserving, any 

of the Privileges that may apply to such transferred information.  As of the Effective Date, all 

Privileges held by the Debtors and Reorganized Debtors (including the board of directors or any 

committee of the board of directors of any of the Debtors and Reorganized Debtors) in connection 

with such information shall transfer to, and vest exclusively in, the Liquidating Trust.  If, at any 

time after the Effective Date, the Debtors and/or Reorganized Debtors discover the existence of 

any other information or records, the Entity discovering such information or records shall promptly 
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inform the Liquidating Trust Board of their existence and transfer such information or records to 

the Liquidating Trust.  

4.9 Transfer.  The transfer of information to the Liquidating Trust in accordance with 

this Liquidating Trust Agreement shall not result in the destruction or waiver of any applicable 

Privileges.  Further, with respect to any Privileges: (i) they are transferred to the Liquidating Trust 

to enable the Liquidating Trust Board and/or Business Interruption Litigation Committee to 

perform its duties to administer the Liquidating Trust and for no other reason, (ii) they shall be 

preserved and not waived (except as the Liquidating Trust may elect to waive such Privileges), 

and (iii) no information subject to a Privilege shall be publicly disclosed by the Liquidating Trust 

or communicated to any Person not entitled to receive such information or in a manner that would 

diminish the protected status of any such information, except following a waiver of such Privilege 

pursuant to (iii) above or pursuant to the specific terms of the Plan and the Confirmation Order 

and this Liquidating Trust Agreement.  

ARTICLE V 

BENEFICIAL INTERESTS AND BENEFICIARIES 

5.1 Trust Beneficial Interests.  The following Holders of Claims shall be entitled to 

distributions as beneficiaries of the Liquidating Trust (collectively, the “Beneficiaries”) as set forth 

below and in the Plan:  

(a) Holders of Allowed Administrative Claims; 

(b) Holders of Allowed Other Secured Claims; 

(c) Holders of Allowed Other Priority Claims; 

(d) Holders of Allowed Term Loan Claims;  

(e) Holders of Allowed Intermediation Secured Claims;  

(f) Holders of Allowed General Unsecured Claims that have made the Distribution 

Proceeds Election;  

(g) the Holder of the Allowed Subordinated Remaining Volume Claim; and 

(h)  Holders of Allowed Interests in PES Energy and each PES Ultimate Interests. 

5.2 Interest Beneficial Only.  Ownership of a beneficial interest in the Liquidating 

Trust shall not entitle any Beneficiary to any title in or to the Liquidating Trust Assets or to any 

right to call for a partition or division of the Liquidating Trust Assets or to require an accounting. 

5.3 Evidence of Beneficial Interest.  Ownership of a beneficial interest in the 

Liquidating Trust shall not be evidenced by any certificate, security, or receipt or in any other form 

or manner whatsoever, except as maintained on the books and records of the Liquidating Trust by 

the Liquidating Trust Board, which may be the Register.   
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5.4 Exemption from Registration.  The parties hereto intend that the rights of the 

holders of the beneficial interests arising under this Liquidating Trust Agreement shall not be 

“securities” under applicable laws, but none of the parties hereto represents or warrants that such 

rights shall not be securities or shall be entitled to exemption from registration under applicable 

securities laws.  If such rights constitute securities, the parties hereto intend for the exemption from 

registration provided by section 1145 of the Bankruptcy Code and by other applicable law to apply 

to their issuance under the Plan.  

5.5 Transfers of Beneficial Interests.  The Liquidating Trust Board shall notify all 

holders of beneficial interests of the procedures governing the registration and transfer of 

beneficial interests attached hereto as Exhibit A (any transfer permitted pursuant to such 

procedures, a “Permitted Transfer”).  Notwithstanding the foregoing, no indirect or direct transfer 

of a beneficial interest (including the transfer or assignment of Term Loan Claims or DIP Claims 

under the Term Loan Credit Agreement or DIP Credit Agreement, respectively) shall be permitted 

by the Liquidating Trust Board if such transfer would (i) be contrary to maintaining the Liquidating 

Trust as a liquidating trust for federal income tax purposes in accordance with Treasury Regulation 

§ 301.7701-4(d) and as one or more “grantor trusts” subject to the provisions of Chapter 1, 

Subchapter J, Part I, Subpart E of the IRC; (ii) cause the record number of holders of beneficial 

interests to exceed the applicable threshold for registration under the Securities Exchange Act of 

1934, as amended, and the rules and regulations promulgated by the Securities and Exchange 

Commission thereunder (the “Exchange Act”), or if the Liquidating Trust Board otherwise 

determines that such transfer could result in the Liquidating Trust’s being required to file reports 

under the Exchange Act, if it is not otherwise subject to such requirements; (iii) such transfer 

would violate the Securities Act of 1933, as amended, and the rules and regulations promulgated 

by the Securities and Exchange Commission thereunder, or applicable federal and state securities 

or blue sky laws; (iv) such transfer would cause the Liquidating Trust to be required to register as 

an investment company under the Investment Company Act of 1940, as amended; or (v) such 

transfer would cause the Liquidating Trust Assets to be deemed “Plan Assets” as defined under 

the Employee Retirement Income Security Act of 1974, as amended, or its accompanying 

regulations, or result in any “prohibited transaction” thereunder involving the Liquidating Trust. 

5.6 Absolute Owners.  The Liquidating Trust Board may deem and treat the persons 

who are Beneficiaries (as determined in accordance with the Plan) as the absolute owners of the 

beneficial interests in the Liquidating Trust for the purpose of receiving distributions and payments 

thereof, or on account thereof, and for all other purposes whatsoever.  Unless the Liquidating Trust 

Board receives actual written notice of a Permitted Transfer from the duly authorized transferee 

not less than thirty (30) days prior to a distribution made pursuant to the terms of this Agreement, 

and subject to the applicable provisions of Bankruptcy Rule 3001(e), the Liquidating Trust Board 

shall have no duty or obligation to make or direct any distributions or payments to such transferee 

of a Permitted Transfer. 

5.7 Change of Address.  A Beneficiary may, after the Effective Date of the Plan, select 

an alternative mailing address by notifying the Liquidating Trust in writing (including e-mail) of 

such alternative Distribution Address.  Absent such notice, the Liquidating Trust Board shall not 

recognize any such change of address.  Such notification shall be effective only upon receipt by 

the Liquidating Trust Board. 
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5.8 Effect of Death, Dissolution, Incapacity or Bankruptcy of Beneficiary.  The 

death, dissolution, incapacity, or bankruptcy of a Beneficiary during the term of the Liquidating 

Trust shall not operate to terminate the Liquidating Trust during the term of the Liquidating Trust 

nor shall it entitle the representative or creditors of the deceased, dissolved, incapacitated, or 

bankrupt Beneficiary to an accounting or to take any action in any court or elsewhere for the 

distribution of the Liquidating Trust Assets or for a partition thereof, nor shall it otherwise affect 

the rights and obligations of the Beneficiary under this Agreement or in the Liquidating Trust. 

5.9 Standing.  Except as expressly provided in this Agreement, the Plan, or the 

Confirmation Order, a Beneficiary does not have standing to direct the Liquidating Trust Board to 

do or not to do any act or to institute any action or proceeding at law or in equity against any party 

(other than against the Liquidating Trust Board to the extent provided in this Agreement) with 

respect to the Liquidating Trust Assets. 

5.10 Requirement of Undertaking.  A Liquidating Trustee may request the Bankruptcy 

Court to require, in any suit for the enforcement of any right or remedy under this Agreement, or 

in any suit against a Liquidating Trustee for any action taken or omitted by it as a Liquidating 

Trustee, that the filing party litigant in such suit pay the costs of such suit, including reasonable 

attorneys’ fees, against any party litigant in such suit, except to the extent that the filing party 

prevails in such suit, in which case each party litigant in such suit shall bear its own costs; provided, 

however, that the provisions of this Section 5.10 shall not apply to any suit by a Liquidating 

Trustee. 

ARTICLE VI 

DISTRIBUTIONS 

6.1 Distributions to Beneficiaries from Liquidating Trust Assets.  All payments to 

be made by the Liquidating Trust to any Beneficiary shall be made only in accordance with the 

Plan, the Confirmation Order and this Agreement and from the Liquidating Trust Assets, and only 

to the extent that the Liquidating Trust has sufficient Liquidating Trust Assets (or income and 

proceeds realized from the Liquidating Trust Assets, including in applicable Distribution Reserve 

Accounts) to make such payments in accordance with and to the extent provided for in the Plan, 

the Confirmation Order, and this Agreement. 

6.2 Distribution Procedures.   

(a) The Liquidating Trust Board shall make distributions to Holders of Allowed 

Administrative Claims, Holders of Allowed Other Secured Claims, and Holders of Allowed Other 

Priority Claims, to the extent such Claims were not previously satisfied pursuant to the Plan, in 

accordance with the Plan as soon as practicable after each such Claim becomes an Allowed Claim 

(or the date that such Claim becomes due and payable, to the extent applicable, if later). 

(b) The following definitions shall apply in this Agreement:  

“Business Interruption and Property Damage Insurance Policies” means the twenty-eight 

(28) insurance policies available to compensate the Debtors for property damage and business 

interruption losses up to $1.25 billion in the aggregate, including those losses incurred as a result 

of the fire that occurred at the Girard Point refinery on June 21, 2019.  
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“Incremental Business Interruption Insurance Proceeds” means, net of payments of such 

proceeds required to be made pursuant to the Management Incentive Plan, (x) proceeds paid by 

the Insurers from and after February 25, 2021 under Section II (“Time Element Coverage”) of the 

insurance policy, (y) proceeds paid by the Insurers from and after February 25, 2021 under Section 

III of the insurance policy that relate to the “Time Element” type coverage in section II (e.g., 

demurrage, port blockage, transit) and (z) all payments on account of the ICBCS Direct Claim. 

 

“Property Insurance Proceeds” mean all proceeds from the Business Interruption and 

Property Damage Insurance Policies paid by the Insurers from and after the Second Amendment 

Date that do not constitute Incremental Business Interruption Insurance Proceeds, net of payments 

of such proceeds required to be made pursuant to the Management Incentive Plan. 

 

“ICBCS Priority Recovery Collateral” means, collectively, (a) (i) one hundred percent 

(100%) of the $5 million in segregated June 21 Business Interruption Insurance Proceeds held in 

the account with account number ending in 5308 (the “ICBCS Priority Collateral Account”) as of 

the Second Amendment Date (the “Segregated BI Proceeds”) and (ii) any distribution on account 

of the Debtor Retainers; and (b) prior to such time as the Intermediation Provider shall have 

received an aggregate of $235 million of additional distributions on account of its Intermediation 

Secured Claims from and after the Second Amendment Date excluding the distribution of the 

Segregated BI Proceeds and the Debtor Retainers (i) ninety percent (90%) of the Incremental 

Business Interruption Insurance Proceeds; (ii) fifteen percent (15%) of the Property Insurance 

Proceeds; (iii) twenty percent (20%) of the Net Excise Tax Refund Proceeds; (iv) fifty percent 

(50%) of the amount held in the Segregated Claim Preparation Payment Account (as such term is 

defined in the Stipulation Regarding Payment of June 21 Insurance Proceeds dated as of February 

4, 2021); and (v) forty-five point eight percent (45.8%) of the $7.715 million in surety bond 

collateral posted to Westchester Fire Insurance Company that is released as of the Second 

Amendment Date or at any time in the future.  

 

“Net Excise Tax Refund Proceeds” means the total amount actually to be paid by the 

United States on account of the Philadelphia Energy Solutions Refining and Marketing LLC’s 

excise tax refund claims, net of (i) all fees and expenses of legal counsel and other outside 

professional and consultants engaged in the preparation, analysis, filing, litigation and pursuit of 

the excise tax refund claims incurred between the Petition Date and the date of payment; (ii) any 

portion of the excise tax proceeds that the Debtors and/or the Liquidating Trust are required to be 

used to retire RINs pursuant to that certain Consent Decree and Environmental Settlement 

Agreement dated as of April 28, 2020; (iii) any other setoff rights successfully asserted by the 

U.S.; and (iv) any other item that reduces the amount of cash actually received by the Liquidating 

Trust in connection with the excise tax refund claims referenced and, for the avoidance of doubt, 

payments of such proceeds required to be made pursuant to the Management Incentive Plan (i, ii, 

iii, and iv collectively, the “Excise Tax Refund Deductions”) 

 

“Other Priority Collateral” means (a) prior to such time as the Intermediation Provider shall 

have received an aggregate of $235 million of additional distributions on account of its 

Intermediation Secured Claims from and after the Second Amendment Date excluding the 

distribution of the Segregated BI Proceeds and the Debtor Retainers, all Liquidating Trust Assets 
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(net of, with respect to excise tax refund claims, the Excise Tax Refund Deductions) not 

constituting ICBCS Priority Recovery Collateral and (b) at all other times, all Liquidating Trust 

Assets (net of, with respect to excise tax refund claims, the Excise Tax Refund Deductions). 

 

“Tranche A Loans”, “Tranche A-2 Loans”, “Tranche B Loans” and “Tranche C Loans” 

have the meanings given to such terms in the Term Loan Credit Agreement.  

 

(c) As soon as reasonably practicable following the Second Amendment Date, 

the Liquidating Trust shall transfer and shall continue to transfer on an ongoing basis all ICBCS 

Priority Recovery Collateral currently held by the Liquidating Trust to the ICBCS Priority 

Collateral Account.  Notwithstanding anything in this Agreement or the Plan and Confirmation 

Order to the contrary, the ICBCS Designee shall have sole and absolute discretion to distribute, 

use or transfer any of the assets held in the ICBCS Priority Collateral Account.  Upon written 

directions to the Liquidating Trust by the ICBCS Designee, the Liquidating Trust shall promptly 

distribute all (or any portion) of the amounts held in the ICBCS Priority Collateral Account. 

(d) After payment of any Insurance Recovery Costs Paid Amount then 

outstanding in accordance with Section 2.20, and subject to Section 2.21(c) and Section 2.22, the 

Liquidating Trust shall, upon the direction of the ICBCS Designee, promptly (and in no event ten 

(10) business days following receipt of Liquidating Trust Assets entitled to be distributed to the 

Intermediation Provider) make the following distributions to the Intermediation Provider in 

satisfaction of Allowed Intermediation Secured Claims and any other claims held by the 

Intermediation Provider; provided, however, that in no event shall such distributions to the 

Intermediation Provider from and after the Second Amendment Date on account of the 

Intermediation Secured Claim exceed $280 million:   

i. Until such time as the Intermediation Provider shall have received an 

aggregate of $235 million of additional distributions on account of its 

Intermediation Secured Claims from and after the Second Amendment 

Date excluding distribution of the Segregated BI Proceeds and any 

distribution of the Debtor Retainers and excluding for the avoidance of 

doubt any distributions on account of the Insurance Recovery Costs, the 

Insurance Recovery Costs Paid Amount, or any payments required to be 

made under the Management Incentive Plan, (A) the Liquidating Trust 

shall promptly distribute to the Intermediation Provider one hundred 

percent (100%) of the proceeds of ICBCS Priority Recovery Collateral 

and zero percent (0%) of the proceeds of Other Priority Collateral and 

(B) no other party shall be entitled to any recovery or receive any 

distributions on account of the ICBCS Priority Collateral 

ii. Until such time as the Intermediation Provider shall have received an 

aggregate of $280 million of additional distributions on account of its 

Allowed Secured Intermediations Claims, but excluding for the 

avoidance of doubt any distributions on account of the Insurance 

Recovery Costs, the Insurance Recovery Costs Paid Amount, or any 

payments required to be made under the Management Incentive Plan, 

from and after the Second Amendment Date: 

Case 19-11626-LSS    Doc 1821-1    Filed 12/09/21    Page 30 of 49



 

 

 

- 30 - 

(i) Prior to the Tranche A Loans and Tranche A-2 Loans7 being 

satisfied in full (including accrued interest at the default rate 

through the date of payment), the Intermediation Provider 

may not recover from any Other Priority Collateral; and 

(ii) Following the Tranche A Loans and Tranche A-2 Loans 

being satisfied in full (including accrued interest at the 

default rate through the date of payment), upon the 

determination of the Liquidating Trust Board to make a 

distribution of proceeds from Other Priority Collateral to 

holders of Term Loan Claims and the Intermediation 

Provider, the Liquidating Trust shall promptly distribute to 

the Intermediation Provider twelve point five percent 

(12.5%) of such distributed proceeds from Other Priority 

Collateral.  

(e) After payment of the Insurance Recovery Costs Paid Amount in accordance 

with Section 2.20 and the repayment of any Funding Backstop, until such time as the Tranche A 

Loans, Tranche A-2 Loans, Tranche B Loans and Tranche C Loans are satisfied in full (including 

accrued interest at the default rate through the date of payment), all proceeds of Liquidating Trust 

Assets not required to be distributed to the Intermediation Provider in accordance with the this 

Agreement shall be deposited in the General Account.    

(f) At any time, subject to Section 2.21(b), Section 2.21(c) and Section 2.22, 

the Liquidating Trust Board may declare a distribution of funds held in the General Account and 

any other cash constituting Liquidating Trust Assets, which funds shall be distributed (i) in the 

amount, if any, required by the foregoing Section 6.2(d)ii.(i) or Section 6.2(d)ii.(ii), to the 

Intermediation Provider and (ii) otherwise, to the Term Loan Administrative Agent for distribution 

to the holders of Allowed Term Loan Claims until such time as the Tranche A Loans, Tranche A-

2 Loans, Tranche B Loans and Tranche C Loans are satisfied in full (including accrued interest at 

the default rate through the date of payment). 

(g) The Liquidating Trust Board shall make distributions to the Holder of the 

Allowed Subordinated Remaining Volume Claim pursuant to the Plan, after the repayment of all 

Holders of Allowed Intermediation Secured Claims, Allowed Term Loan Claims and Allowed 

General Unsecured Claims that have made the Distribution Proceeds Election, in full, pursuant to 

the Plan, from all of the Liquidating Trust Assets other than from: (i) amounts held in the Disputed 

Claims Reserve; and (ii) amounts required to be held in the Wind-Down Reserve. 

(h) The Liquidating Trust Board shall make distributions to Holders of Allowed 

Interests in PES Energy and each PES Ultimate Interests pursuant to the Plan and, after the 

repayment to the Holder of the Allowed Subordinated Remaining Volume Claim in full, from all 

of the Liquidating Trust Assets other than from: (i) amounts held in the Disputed Claims Reserve; 

and (ii) amounts required to be held in the Wind-Down Reserve. 

                                                 
7 As of June 24, 2021 the total amount (including accrued interest at the default rate) of Tranche A Loans and Tranche 

A-2 Loans is $127,714,537.25 and $75,752,379.69 respectively. 
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6.3 Distributions; Withholding.  The Liquidating Trust Board shall make 

distributions to Holders of Allowed Claims in accordance with the Plan and Section 6.2 hereto at 

such times and in such amounts as the Liquidating Trust Board may determine in its sole discretion; 

provided that the Liquidating Trust Board shall retain and adjust from time to time the funds placed 

in the Wind-Down Reserve in an amount determined by the Liquidating Trust Board (a) as is 

reasonably necessary to meet contingent liabilities to maintain the value of the Liquidating Trust 

Assets during the term of the Liquidating Trust; (b) to pay reasonable administrative expenses 

including, without limitation, the compensation and the reimbursement of reasonable, actual and 

necessary costs, fees, and expenses (including attorneys’ fees and expenses, financial advisor fees 

and expenses, and disbursing agent fees and expenses) of the Liquidating Trustees and the 

Delaware Trustee in connection with the performance of its duties in connection with this 

Agreement; and (c) to satisfy Liquidating Trust Obligations and all other liabilities and claims of 

creditors of the Liquidating Trust incurred or assumed in respect of the Liquidating Trust (or to 

which the Liquidating Trust Assets are otherwise subject), including Restructuring Expenses 

(which shall be paid solely from Term Loan Priority Collateral), in accordance with the Plan, the 

Confirmation Order, and this Agreement.  All such distributions shall be made as provided, and 

subject to any withholding or reserve, in this Agreement, the Plan, or the Confirmation Order.  The 

Liquidating Trust Board may withhold from amounts distributable to any Beneficiary any and all 

amounts, determined in the Liquidating Trust Board’s sole discretion, to be required by any law, 

regulation, rule, ruling, directive, or other governmental requirement.   

6.4 No Distribution Pending Allowance.  No payment or distribution shall be made 

with respect to any Claim to the extent it is a Disputed Claim unless and until such Disputed Claim 

becomes an Allowed Claim, except for distributions into a Disputed Claims Reserve in accordance 

with the Plan, Confirmation Order, and this Agreement. 

6.5 Distributions After Allowance.  Distributions to each Holder of a Disputed Claim, 

to the extent that such Claim ultimately becomes an Allowed Claim, shall be made in accordance 

with the provisions of the Plan governing the Class of Claims to which such Holder of a Claim 

belongs. 

6.6 Undeliverable Distributions.  If any Distribution is returned as undeliverable, the 

Liquidating Trust may, in its sole discretion (but with no obligation to do so), make such efforts to 

determine the current address of the holder of the Claim with respect to which the Distribution was 

made as the Liquidating Trust deems appropriate, but no Distribution to any holder shall be made 

unless and until the Liquidating Trust has determined the then-current address of the holder, at 

which time the Distribution to such holder shall be made to the holder without interest.  Amounts 

in respect of any undeliverable Distributions made by the Liquidating Trust shall be returned to, 

and held in trust by, the Liquidating Trust until the Distributions are claimed or are deemed to be 

unclaimed property under section 347(b) of the Bankruptcy Code and the Plan at the expiration of 

six months from the date the distribution is made (“Unclaimed Property”). 

6.7 Unclaimed Property.  In the event that any distribution to any Beneficiary 

becomes Unclaimed Property, such distributions will revert to the Liquidating Trust as an asset of 

the Liquidating Trust; provided that, pursuant to the Plan, the Liquidating Trust Board shall not be 

required to make distributions of less than $100.00 (a “Minimum Distribution”) and if after 

administering all Liquidating Trust Assets and collecting all amounts which may be payable to 
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and for the Beneficiaries, the amount held by the Liquidating Trust for the Beneficiaries is less 

than $10,000.00, the Liquidating Trust Board, in its sole discretion, may donate the remaining 

funds to a charitable institution that is exempt from federal income tax pursuant to IRC 

Section 501(c)(3).  Neither available Cash nor any Claim or any unclaimed property attributable 

to such Claim, shall escheat to any federal, state, or local government or other entity. 

6.8 Time Bar to Cash Payments by Check.  Checks issued by the Liquidating Trust 

on account of Allowed Claims shall be null and void if not negotiated within ninety (90) days after 

the date of issuance thereof.  Requests for the reissuance of any check that becomes null and void 

pursuant to the Plan and this Section 6.8 shall be made directly to the Liquidating Trust Board by 

the holder of the Allowed Claim to whom the check was originally issued.  Any Claim in respect 

of such voided check shall be made in writing on or before the later of the first anniversary of the 

Effective Date of the Plan or the first anniversary of the date on which the Claim at issue became 

an Allowed Claim.  After that date, all Claims in respect of void checks shall be discharged and 

forever barred and the proceeds of those checks shall revest in and become property of the 

Liquidating Trust as Unclaimed Property.  

6.9 Withholding Taxes.  Any federal, state, or local withholding taxes or other 

amounts required to be withheld under applicable law shall be deducted from distributions 

hereunder and to the extent of knowledge and records available to the Liquidating Trust.  All 

Beneficiaries shall be required to provide the Liquidating Trust Board with any information 

necessary in connection with the withholding of such taxes.  In addition, all distributions under the 

Plan shall be net of the actual and reasonable costs of making such distributions. 

6.10 Distributions on Non-Business Days.  Any distribution due on a day other than a 

Business Day shall be made, without interest, on the next Business Day. 

6.11 No Distribution in Excess of Allowed Amount of Claim.  Notwithstanding 

anything to the contrary in the Plan, no Beneficiary shall receive in respect of such Claims held by 

the Beneficiary any distribution in excess of the Allowed amount of such Claim, plus postpetition 

interest thereon to the extent allowed by the Plan.  Upon a Beneficiary’s recovering the full amount 

of its Allowed Claim from another source, it thereafter shall no longer have any entitlement to 

receive distributions under the Plan.   

6.12 Setoff and Recoupment.  The Liquidating Trust may, but shall not be required to, 

setoff against, or recoup from, any Claim and the Distribution to be made pursuant to the Plan in 

respect thereof, any claims or defenses of any nature whatsoever that the Debtor, the Estates or the 

Liquidating Trust may have against the holder of such Claim, but neither the failure to do so nor 

the allowance of any Claim under the Plan shall constitute a waiver or release by the Debtor, the 

Estates or the Liquidating Trust of any claim, defense, right of setoff, or recoupment that any of 

them may have against the holder of any Claim.  

 

ARTICLE VII 

TAXES 

7.1 Income Tax Status.  Consistent with Revenue Procedure 94-45, 1994-2 C. B. 684, 
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the Liquidating Trust shall be treated as a liquidating trust pursuant to Treasury Regulation 

Section 301.7701-4(d) and as a grantor trust pursuant to IRC Sections 671-677.  As such, the 

Beneficiaries will be treated as both the grantors and the deemed owners of the Liquidating Trust, 

except with respect to the Disputed Claims Reserves.  Any items of income, deduction, credit, and 

loss of the Liquidating Trust, except with respect to the Disputed Claims Reserves, shall be 

allocated for federal income tax purposes to the Beneficiaries. 

7.2 Tax Treatment of Transfer of Assets to the Liquidating Trust.  For all federal 

income tax purposes, all parties (including, without limitation, the Debtors, the Liquidating 

Trustees, and the Beneficiaries) shall treat the transfer of Liquidating Trust Assets to the 

Liquidating Trust, except with respect to the Disputed Claims Reserves, as set forth in Sections 

1.2, 1.3 and 1.4 of this Agreement and in accordance with the Plan, as a transfer of such Liquidating 

Trust Assets (net of any applicable liabilities) to the Beneficiaries (to the extent of the value of 

their respective interests in such Liquidating Trust Assets) and a transfer of such Liquidating Trust 

Assets (net of any applicable liabilities) by the Beneficiaries (to the extent of the value of their 

respective interests in such Liquidating Trust Assets) to the Liquidating Trust. 

7.3 Tax Returns.  In accordance with Treasury Regulation Section 1.671-4(a), the 

Liquidating Trust Board shall file with the IRS annual tax returns for the Liquidating Trust as a 

grantor trust on IRS Form 1041.  In addition, the Liquidating Trust Board shall file in a timely 

manner such other tax returns, including any state and local tax returns, as are required by 

applicable law and pay any taxes shown as due thereon.  The Liquidating Trust Board shall send 

to each Holder of a beneficial interest appearing on the Register who is a Minimum Distributee 

during such year, a separate statement setting forth such Holder’s share of items of income, gain, 

loss, deduction, or credit and each such Holder shall report such items on their federal income tax 

returns; provided, however, that no such statement need be sent to any Beneficiaries that are not 

expected to receive any distribution from the Liquidating Trust as a Minimum Distributee.  The 

Liquidating Trust Board may provide each such Holder of a beneficial interest with a copy of the 

IRS Form 1041 for the Liquidating Trust (without attaching any other Holder’s Schedule K-1 or 

other applicable information form) along with such Holder’s Schedule K-1 or other applicable 

information form in order to satisfy the foregoing requirement. 

7.4 The Liquidating Trust shall allocate the taxable income, gain, loss, deduction or 

credit of the Liquidating Trust with respect to each Holder of a beneficial interest to the extent 

required by applicable law.    

7.5 Notwithstanding anything to the contrary herein, with respect to the Tax Refund 

Claims and the Excluded Tax Refund Asset (as such terms are defined in the Tax Refund 

Agreement), the Liquidating Trustees shall not take any position that is inconsistent with the 

intended tax treatment described in Sections 1 and 2 of the Tax Refund Agreement whether on a 

Tax Return or in a Tax audit, examination, or other proceeding, inconsistent with such intended 

tax treatment, except as otherwise required by applicable Law. 

7.6 Withholding of Taxes and Reporting Related to Liquidating Trust Operations.  

In connection with the Plan and all distributions thereunder, the Liquidating Trust Board shall, to 

the extent applicable, comply with all tax withholding and reporting requirements imposed by any 

federal, state, provincial, local, or foreign taxing authority, and all distributions thereunder shall 

Case 19-11626-LSS    Doc 1821-1    Filed 12/09/21    Page 34 of 49



 

 

 

- 34 - 

be subject to any such withholding and reporting requirements.  The Liquidating Trust Board is 

authorized by the Plan to take any and all actions that may be necessary or appropriate to comply 

with such withholding and reporting requirements.  The Liquidating Trust Board may require any 

Beneficiary to furnish to the Liquidating Trust Board its social security number or employer or 

taxpayer identification number as assigned by the IRS and the Liquidating Trust Board may 

condition any distribution to any Beneficiary upon the receipt of such identification number.  The 

Debtors shall provide a copy of IRS form W-9 and request other applicable withholding 

information and give notice (in form reasonably acceptable to Liquidating Trust Board) of this 

provision, its requirements and this Agreement to Beneficiaries, together with the notice of the 

Effective Date of the Plan.  

7.7 Valuations.  As soon as possible after the Effective Date, the Liquidating Trust 

Board, in consultation with any financial advisors it deems appropriate, shall make a good faith 

valuation of the Liquidating Trust Assets, and such valuation shall be used consistently by all 

parties (including, without limitation, the Liquidating Trust and the Beneficiaries) for all federal 

income tax purposes; provided, however, that such valuation shall not be binding on the 

Liquidating Trust Board or any other party for any other purposes, including without limitation in 

regard to the liquidation of the Liquidating Trust Assets, whether by disposition, liquidation, 

litigation, settlement, or otherwise.  The Liquidating Trust also shall file (or cause to be filed) any 

other statements, returns, or disclosures relating to the Liquidating Trust that are required by any 

governmental unit. 

7.8 Treatment of Disputed Claims Reserves.  The Liquidating Trust shall file all 

income tax returns with respect to any income attributable to the Disputed Claims Reserves and 

shall pay the federal, state, and local income taxes attributable to the Disputed Claims Reserves, 

based on the items of income, deduction, credit, or loss allocable thereto.  All Beneficiaries shall 

report, for income tax purposes, consistent with the foregoing.  In the event, and to the extent, any 

Cash retained on account of Disputed Claims in the Disputed Claims Reserves is insufficient to 

pay the portion of any such taxes attributable to the taxable income arising from the assets allocable 

to, or retained on account of, Disputed Claims, such taxes shall be (i) reimbursed from any 

subsequent Cash amounts retained on account of Disputed Claims, or (ii) to the extent such 

Disputed Claims have subsequently been resolved, deducted from any amounts distributable by 

the Liquidating Trust as a result of the resolutions of such Disputed Claims. 

7.9 Expedited Determination of Taxes.  The Liquidating Trust may request an 

expedited determination of taxes of the Debtors and of the Liquidating Trust (and, at Plan 

Sponsor’s request, taxes of the Acquired Reorganized Debtors), including the Disputed Claims 

Reserves, under Bankruptcy Code Section 505(b) for all returns filed for, or on behalf of, the 

Debtors and the Liquidating Trust (or, if applicable pursuant to Plan Sponsor’s request, the 

Acquired Reorganized Debtors) for all taxable periods through the termination of the Liquidating 

Trust. 

ARTICLE VIII 

TERMINATION OF LIQUIDATING TRUST 

8.1 Termination of Liquidating Trust.  The Liquidating Trustees shall be discharged 

and the Liquidating Trust shall be terminated, at such time as: (A) (i) all of the Liquidating Trust 
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Assets have been liquidated and all Liquidating Trust Obligations have been fulfilled, (ii) all duties 

and obligations of the Liquidating Trust Board hereunder have been fulfilled, (iii) all distributions 

required to be made by the Liquidating Trust Board under the Plan and this Agreement have been 

made, and (iv) the Chapter 11 Cases of the Debtors have been closed; or (B) the Liquidating Trust 

Board unanimously determines in its reasonable judgment that the Liquidating Trust lacks 

sufficient assets and financial resources, after reasonable collection efforts, to complete the duties 

and powers assigned to it under the Plan, the Confirmation Order and/or this Agreement. 

8.2 Maximum Term.  The term of the Liquidating Trust shall end no later than the 

fifth (5th) anniversary of the Effective Date of the Plan (the “Initial Liquidating Trust Term”); 

provided that the Liquidating Trust Board shall, if the pursuit and distribution of recoveries on the 

Liquidating Trust’s (and the Debtors’) claims and rights under the Business Interruption and 

Property Damage Insurance Policies (or any other Liquidating Trust Assets) so requires subject to 

the further provisions of this Section 8.2, extend the term of the Liquidating Trust for such 

additional period of time as is necessary to facilitate or complete the recovery, liquidation, and 

distribution of the Liquidating Trust Assets as follows: within the six (6) month period prior to the 

termination of the Initial Liquidating Trust Term, the Liquidating Trust may file a notice of intent 

to extend the term of the Liquidating Trust with the Bankruptcy Court and upon approval of the 

Bankruptcy Court of such extension, the term of the Liquidating Trust shall be so extended.  The 

Liquidating Trust may file one or more such extension notices, each notice to be filed within the 

six (6) month period prior to the termination of the extended term of the Liquidating Trust (all 

such extensions, collectively, the “Supplemental Liquidating Trust Term”).  Notwithstanding 

anything to the contrary in this Section 8.2, however, the Supplemental Liquidating Trust Term 

may not exceed three (3) years without a favorable letter ruling from the IRS that any further 

extension would not adversely affect the status of the Liquidating Trust as a “liquidating trust” 

within the meaning of Treasury Regulation Section 301.7701-4(d) for federal income tax purposes.  

In addition, the provisions of this Section 8.2 shall be without prejudice to the right of any party 

in interest under Bankruptcy Code Section 1109 to petition the Bankruptcy Court, for cause shown, 

to shorten the Supplemental Liquidating Trust Term.  

8.3 Events Upon End of Term Termination.  At the conclusion of the term of the 

Liquidating Trust, the Liquidating Trust Board shall distribute the remaining Liquidating Trust 

Assets, if any, to the Beneficiaries (or charity), in accordance with the Plan, the Confirmation 

Order, and this Agreement. 

8.4 Winding Up and Discharge of the Liquidating Trustees.  For the purposes of 

winding up the affairs of the Liquidating Trust at the conclusion of its term, each Liquidating 

Trustee shall continue to act as Liquidating Trustee until its duties under this Agreement have been 

fully discharged or its role as a Liquidating Trustee is otherwise terminated under this Agreement 

and the Plan.  Upon a motion by a Liquidating Trustee, the Bankruptcy Court may enter an order 

relieving such Liquidating Trustee, its agents, and employees of any further duties, discharging 

such Liquidating Trustee and releasing its bond, if any.   
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ARTICLE IX  

DELAWARE TRUSTEE 

 

9.1 Delaware Trustee. 

(a) The Delaware Trustee shall constitute one of the trustees of the Liquidating 

Trust for the sole and limited purpose of Section 3807(a) of the Delaware Act, shall have only the 

duties (including fiduciary duties), rights, obligations and liabilities specifically provided for in 

this Agreement and the Delaware Act, and shall have no implied duties (including fiduciary 

duties), rights, obligations or liabilities with respect to the business and affairs of the Liquidating 

Trust.  The Delaware Trustee shall not participate in any decisions relating to, or possess any 

authority independently to manage or control, the business and affairs of the Liquidating Trust.  

The Delaware Trustee may, and hereby is authorized to, take such action or refrain from taking 

such action under this Agreement as may be directed in writing by the Liquidating Trust Board 

from time to time; provided, however, that the Delaware Trustee shall not be required to take or 

refrain from taking any such action if it shall have determined, or shall have been advised by 

counsel, that such action is reasonably likely to subject the Delaware Trustee to personal liability 

or is contrary to the terms of this Agreement or of any document contemplated hereby to which 

the Liquidating Trust or the Delaware Trustee is a party or is otherwise contrary to law. 

(b) So long as required by the Delaware Act, there shall be one (1) Delaware 

Trustee who or which shall be (i) a natural person who is a resident of the State of Delaware or 

(ii) if not a natural person, an entity that has its principal place of business in the State of Delaware, 

otherwise meets the requirements of applicable law and shall act through one or more persons 

authorized to bind such entity. 

(c) The Delaware Trustee may resign or be removed by the Liquidating Trust 

Board at any time and, if at any time the Delaware Trustee shall cease to be eligible in accordance 

with the provisions of this Section, it shall resign immediately, by giving written notice thereof to 

the Liquidating Trust Board.  If the Delaware Trustee shall resign or be removed, the Liquidating 

Trust Board shall promptly appoint a successor Delaware Trustee, and such successor Delaware 

Trustee and the resigning or removed Delaware Trustee shall execute and deliver an instrument to 

effect such change in identity of the Delaware Trustee, and thereupon the resignation of the 

resigning or removed Delaware Trustee shall become effective and the successor Delaware 

Trustee, without any further act, deed or conveyance, shall become vested with all the rights, 

powers, trusts and obligations of the predecessor Delaware Trustee.  If no successor Delaware 

Trustee shall have been so appointed and have accepted appointment within forty-five (45) days 

after the giving of a notice of resignation, a resigning Delaware Trustee may, at the expense of the 

Liquidating Trust Board, petition any court of competent jurisdiction for the appointment of a 

successor Delaware Trustee.  Upon the appointment of a successor Delaware Trustee, such 

successor Delaware Trustee shall file a certificate of amendment to the Certificate of Trust of the 

Liquidating Trust in accordance with Section 3810 of the Delaware Act. 

9.2 Limitation of Delaware Trustee Liability.    The Delaware Trustee shall not be 

liable for the acts or omissions of the Liquidating Trust, any Liquidating Trustee or any other 

person or entity, nor shall the Delaware Trustee be liable for supervising or monitoring the 
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performance of the duties of the Liquidating Trustees or the Liquidating Trust or of any other 

person or entity under this Agreement or any related document.  The Delaware Trustee shall not 

be personally liable under any circumstances, except for its own gross negligence, fraud, or willful 

misconduct.  In particular, but not by way of limitation: 

(a) The Delaware Trustee shall not be personally liable for any error or 

judgment made by a responsible officer or other authorized officer of the Delaware Trustee in 

good faith; 

(b) No provision of this Agreement shall require the Delaware Trustee to 

expend or risk its personal funds or otherwise incur any financial liability in the performance of 

its duties hereunder; 

(c) Under no circumstance shall the Delaware Trustee, in its individual capacity 

or in its capacity as Delaware Trustee, or any member, partner, shareholder, director, officer, 

employee, agent, affiliate or advisor of the Delaware Trustee or their respective affiliates be 

personally liable for any representation, warranty, covenant, agreement, liability or indebtedness 

of the Liquidating Trust, as all such representations, warranties, covenants, agreements, liabilities 

or indebtedness of the Liquidating Trust are those of the Liquidating Trust as an entity; 

(d) The recitals contained herein shall not be taken as the statements of the 

Delaware Trustee, and the Delaware Trustee does not assume any responsibility for their 

correctness.  The Delaware Trustee shall not be personally responsible for or in respect of, and the 

Delaware Trustee makes no representations as to, the title to, or value or condition of, the property 

of the Liquidating Trust or any part thereof, including the Liquidating Trust Assets, nor as to the 

validity or sufficiency of this Agreement or any related certificate, instrument or other document; 

(e) The Delaware Trustee may conclusively rely and shall be fully protected, 

and shall incur no liability to anyone, in acting or refraining from acting in good faith and in 

reliance upon any signature, instrument, notice, resolution, request, instruction, direction, consent, 

order, certificate, report, opinion, bond or other document or paper believed by it to be genuine 

and believed by it to be signed by the proper party or parties.  The Delaware Trustee may accept a 

certified copy of a resolution of any governing body of any person as conclusive evidence that 

such resolution has been duly adopted by such person and that the same is in full force and effect.  

As to any fact or matter the manner of ascertainment of which is not specifically prescribed herein 

or whenever the Delaware Trustee shall deem it desirable that a fact or matter be proved or 

established prior to taking, suffering or omitting any action hereunder (including, direction by the 

Liquidating Trust Board with respect to such action), the Delaware Trustee may for all purposes 

hereof rely on a certificate, signed by any officer of the party delivering the certificate or, in the 

case of the Liquidating Trust Board, signed by a Liquidating Trustee, as to such fact or matter, and 

such certificate shall constitute full protection to the Delaware Trustee for any action taken or 

omitted to be taken by it in good faith in reliance thereon; 

(f) In the exercise or administration of its duties hereunder, the Delaware 

Trustee (A) may act directly or through agents or attorneys pursuant to agreements entered into 

with any of them, and the Delaware Trustee shall not be liable for the default or misconduct of 

such agents or attorneys if such agents or attorneys shall have been selected by the Delaware 
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Trustee in good faith and (B) may consult with counsel, accountants and other skilled persons to 

be selected in good faith and employed by it, and it shall not be liable for anything done, suffered 

or omitted in good faith by it in accordance with the advice or opinion of any such counsel, 

accountants or other skilled persons; and 

(g) In accepting and performing its duties hereunder the Delaware Trustee acts 

solely as trustee hereunder and not in its individual capacity, and all persons having any claim 

against the Delaware Trustee or the Liquidating Trust by reason of the transactions contemplated 

by this Agreement shall look only to the Liquidating Trust Assets for payment or satisfaction 

thereof. 

9.3 Compensation and Expenses of Delaware Trustee.    The Delaware Trustee shall 

be entitled to receive, and the Liquidating Trust shall pay the Delaware Trustee, compensation as 

set forth in a written agreement between the Liquidating Trustees and the Delaware Trustee.  The 

Delaware Trustee and any director, officer, affiliate, employee, employer, professional, agent or 

representative of the Delaware Trustee shall be advanced expenses, defended, held harmless and 

indemnified from time to time by the Liquidating Trust against any and all losses, claims, costs, 

expenses and liabilities to which such indemnified parties may be subject arising hereunder or in 

connection herewith; provided, however, that the indemnification obligations arising pursuant to 

this Section 9.3 shall indemnify neither the Delaware Trustee nor any director, officer, affiliate, 

employee, employer, professional, agent or representative of the Delaware Trustee for any actions 

taken by such indemnified parties which constitute gross negligence, fraud, or willful misconduct.  

Satisfaction of any obligation of the Liquidating Trust arising pursuant to the terms of this 

Section 9.3 shall be payable only from the Liquidating Trust Assets and such right to payment 

shall be prior and superior to the Beneficiaries’ rights to receive distributions from the Liquidating 

Trust.  The provisions of this Section 9.3 shall survive the termination of this Agreement and the 

removal or resignation of any Delaware Trustee.   

ARTICLE X 

MISCELLANEOUS PROVISIONS 

10.1 Amendments.   

(a) The Liquidating Trust Board, upon the consent of the Term Loan Designees 

and the ICBCS Designee, may direct the Liquidating Trustees, or any of them, to execute a 

supplement or amendment hereto for the purpose of adding provisions to, or changing or 

eliminating provisions of, this Agreement, or amendments thereto, as specified in such vote or 

consent; provided, however, that no such supplement or amendment shall (i) require any 

Beneficiary to furnish or advance funds to the Liquidating Trust Board or shall entail any 

additional personal liability or the surrender of any individual right on the part of any Beneficiary 

except with the written consent of such Beneficiary; (ii) disproportionately affect, change or 

modify the right and obligations with respect to any Claims, including, without limitation, 

provisions for payment of such Claims without the prior written consent of the holders who hold 

a majority in interest of the affected Claims; (iii) without the prior written consent of the Delaware 

Trustee, modify, supplement or amend any provisions of this Agreement that affect the Delaware 

Trustee’s duties, obligations, rights, privileges or protections hereunder; or (iv) affect, change, 

modify, or amend whatsoever any provisions of this Agreement that affect the June 21 Business 
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Insurance Proceeds without unanimous approval (through a vote) of such supplement or 

amendment by the Business Insurance Litigation Committee.  In no event shall this Agreement be 

amended so as to be inconsistent with the Plan, the Tax Refund Agreement, the Litigation Control 

Agreement, or the Confirmation Order. 

(b) If, in the reasonable opinion of the Liquidating Trust Board, any document 

required to be executed pursuant to the terms of Section 10.1 hereof materially and adversely 

affects any immunity or indemnity in favor of the Liquidating Trustees under this Agreement, the 

Liquidating Trustees may in their discretion decline to execute such document. 

(c) A copy of each amendment or supplement (or a fair summary thereof) shall 

be furnished to the Beneficiaries promptly after the execution thereof, except that with respect to 

any proposed amendment or supplement for which the consent of certain Beneficiaries is required 

pursuant to Section 10.1 hereof, the form of such proposed supplement or amendment (or a fair 

summary thereof) shall be furnished to the applicable Beneficiaries prior to the Liquidating Trust 

Board’s seeking the approval thereof by vote or consent of such necessary parties. 

(d) Upon the execution of any declaration of amendment or supplement, this 

Agreement shall be deemed to be modified and amended in accordance therewith and the 

respective rights, limitations of rights, obligations, duties and immunities under this Agreement of 

the Liquidating Trustees and the Beneficiaries shall thereafter be determined, exercised and 

enforced hereunder subject in all respects to such modification and amendment, and all the terms 

and conditions of any such amendment or supplement shall be thereby deemed to be part of the 

terms and conditions of this Agreement for any and all purposes. 

(e) This Agreement shall only become effective once the Effective Date (as 

defined in the Settlement Agreement) occurs, except that upon the Second Amendment Date 

sections 2.21(a) and 2.20 shall become immediately effective; provided that, notwithstanding 

anything to the contrary in this Agreement, that until the occurrence of the Effective Date, ICBCS’s 

obligations to bear its equal share of Insurance Recovery Costs shall not exceed $600,000.  

10.2 Confidentiality.  The Liquidating Trustees and each successor Liquidating Trustee 

and each officer, representative agent, attorney, accountant, appraiser, expect witnesses, insurance 

adjusters, or any and all other persons employed to advise or assist in the administration, 

prosecution and distribution of the Liquidating Trust Assets (each, a “Covered Person”), shall, 

during the period that they serve in such capacity under this Liquidating Trust Agreement and 

following either the termination of this Liquidating Trust Agreement or such individual’s removal, 

incapacity, or resignation hereunder, hold strictly confidential any material, non-public 

information of or pertaining to any Person to which any of the Liquidating Trust Assets relates or 

of which it has become aware in its capacity (the “Information”), except to the extent disclosure is 

required by applicable law, order, regulation or legal process.  In the event that any Covered Person 

is requested or required (by oral questions, interrogatories, requests for information or documents, 

subpoena, civil investigation, demand or similar legal process) to disclose any Information, such 

Covered Person shall notify the Liquidating Trust Board reasonably promptly (unless prohibited 

by law) so that the Liquidating Trust Board may seek an appropriate protective order or other 

appropriate remedy or, in its discretion, waive compliance with the terms of this Section 10.2.  In 

the event that no such protective order or other remedy is obtained, or that the Liquidating Trust 
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Board waives compliance with the terms of this Section 10.2, and that any Covered Person is 

nonetheless legally compelled to disclose the Information, the Covered Person will furnish only 

that portion of the Information, which the Covered Person, advised by counsel, is legally required 

and will give the Liquidating Trust Committee notice (unless prohibited by law) of the Information 

to be disclosed as far in advance as practicable and exercise all reasonable efforts to obtain reliable 

assurance that confidential treatment will be accorded the Information.  Notwithstanding the 

foregoing, the Term Loan Designees shall be permitted to make any disclosure of material non-

public information if, had such information been provided by a Loan Party (as defined in the Term 

Loan Credit Agreement), such disclosure would have been permitted to the Administrative Agent 

or a Lender under the confidentiality provisions of the Term Loan Credit Agreement. 

10.3 Waiver.  No failure by the Liquidating Trust, a Liquidating Trustee or the Delaware 

Trustee to exercise or delay in exercising any right, power or privilege hereunder shall operate as 

a waiver, nor shall any single or partial exercise of any right, power, or privilege hereunder 

preclude any further exercise thereof, or of any other right, power or privilege. 

10.4 Cumulative Rights and Remedies.  Except as otherwise expressly provided 

herein, the rights and remedies provided in this Agreement are cumulative and are not exclusive 

of any rights under law or in equity. 

10.5 Reservation of Rights.  Nothing contained in this Agreement shall prevent any 

Liquidating Trustee from exercising (or omitting to exercise) or seeking (or omitting to seek) to 

enforce or protect any of its rights as an individual creditor or party in interest in the Chapter 11 

Cases. 

10.6 No Bond Required.  Notwithstanding any state law to the contrary, the Liquidating 

Trustees (including any successor Liquidating Trustee) and the Delaware Trustee (including any 

successor Delaware Trustee) shall be exempt from giving any bond or other security in any 

jurisdiction. 

10.7 Irrevocability.  This Agreement and the Liquidating Trust formed hereunder shall 

be irrevocable, except as otherwise expressly provided in this Agreement. 

10.8 Relationship to the Plan.  The principal purpose of this Agreement is to aid in the 

implementation of the Plan and, therefore, this Agreement incorporates and is subject to the 

provisions of the Plan and the Confirmation Order.  In the event that any provision of this 

Agreement is found to be inconsistent with a provision of the Plan or the Confirmation Order, the 

provisions of the Plan or the Confirmation Order, as applicable, shall control.  Notwithstanding 

the foregoing or anything to the contrary contained in this Agreement, the Plan or the Confirmation 

Order, and consistent with Article IX.B. of the Plan, the Liquidating Trust Board shall have the 

right to review and, where appropriate, object to any and all Claims, and, subject to the terms of 

the Plan, supervise and administer the resolution, settlement and payment of Claims, and the 

distribution to the Beneficiaries and creditors of the Liquidating Trust, in accordance with this 

Agreement, the Plan, and the Confirmation Order. 

10.9 Division of Liquidating Trust.  Under no circumstances shall the Liquidating 

Trust Board have the right or power to divide the Liquidating Trust unless authorized to do so by 
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the Bankruptcy Court.   

10.10 Applicable Law.  The Liquidating Trust is made in the State of Delaware, and the 

Liquidating Trust and this Agreement, and the rights and obligations of the Liquidating Trustees 

are to be governed by and construed and administered according to the laws of the State of 

Delaware; provided, however, that, except as expressly provided in this Agreement, there shall not 

be applicable to the Liquidating Trust or this Agreement (a) the provisions of Section 3540 of the 

Delaware Act; or (b) any provisions of the laws (statutory or common) of the State of Delaware 

pertaining to trusts which relate to or regulate: (i) the filing with any court or governmental body 

or agency of trustee accounts or schedules of trustee fees and charges; (ii) affirmative requirements 

to post bonds for trustees, officers, agents, or employees of a trust; (iii) the necessity for obtaining 

court or other governmental approval concerning the acquisition, holding or disposition of real or 

personal property; (iv) fees or other sums payable to trustees, officers, agents or employees of a 

trust; (v) the allocation of receipts and expenditures to income or principal; (vi) restrictions or 

limitations on the permissible nature, amount or concentration of trust investments or requirements 

relating to the titling, storage or other manner of holding of trust assets; or (vii) the establishment 

of fiduciary or other standards or responsibilities or limitations on the acts or powers of trustees, 

which are inconsistent with the limitations or liabilities or authorities and powers of the 

Liquidating Trustees set forth or referenced in this Agreement.   

10.11 Retention of Jurisdiction.  Notwithstanding the Effective Date of the Plan, and to 

the fullest extent permitted by law, the Bankruptcy Court shall retain exclusive jurisdiction over 

the Liquidating Trust after the Effective Date of the Plan, including, without limitation, jurisdiction 

to resolve any and all controversies, suits, and issues that may arise in connection therewith, 

including, without limitation, this Agreement, or any entity’s obligations incurred in connection 

herewith, including without limitation, any action against the Liquidating Trustees or any 

professional retained by the Liquidating Trustees.  Each party to this Agreement and each 

beneficiary of the Liquidating Trust hereby irrevocably consents to the exclusive jurisdiction of 

the Bankruptcy Court in any action to enforce, interpret, or construe any provision of this 

Agreement or of any other agreement or document delivered in connection with this Agreement, 

and also hereby irrevocably waives any defense of improper venue, forum non conveniens, or lack 

of personal jurisdiction to any such action brought in the Bankruptcy Court.  Each party further 

irrevocably agrees that any action to enforce, interpret, or construe any provision of this Agreement 

will be brought only in the Bankruptcy Court.  Each party hereby irrevocably consents to the 

service by certified or registered mail, return receipt requested, of any process in any action to 

enforce, interpret or construe any provision of this Agreement.   

10.12 Severability.  Each of the provisions of the Settlement Agreement and sections 2.9, 

2.10, 2.17, 2.18, 2.19, 2.20, 2.21, 2.22, 3.2, 5.1, and 6.2 of this Agreement (the “Settlement LTA 

Provisions”) is integrated with and integral to the whole and shall not be severable from each other.  

If any provision of the Settlement Agreement or the Settlement LTA Provisions is held to be 

invalid or unenforceable, such holding shall invalidate and render unenforceable all other 

provisions hereof  and the terms of the Amended and Restated Liquidating Trust Agreement shall 

govern the terms of the Liquidating Trust. 

10.13 Limitation of Benefits.  Except as otherwise specifically provided in this 

Agreement, the Plan, or the Confirmation Order, nothing herein is intended or shall be construed 
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to confer on or to give any person other than the parties hereto and the Beneficiaries any rights or 

remedies under or by reason of this Agreement. 

10.14 Notices.  All notices, requests, demands, consents, and other communication 

hereunder shall be in writing and shall be deemed to have been duly given to a person, if delivered 

in person or if sent by overnight mail, registered mail, certified mail or regular mail, with postage 

prepaid, to the following addresses: 

If to the Liquidating Trust Board: 

  PES Liquidating Trust 

  18 Campus Blvd., Suite 100 

   Newtown Square, PENNSYLVANIA 19073 

  United States of America 

  Attn:  Mark J. Smith 

   Mark Cox.  

  E-Mail: mark.smith@pesultimate.com 

    mark.cox@pesultimate.com  

 

With a copy to: 

 

  PES Liquidating Trust 

  18 Campus Blvd., Suite 100 

   Newtown Square, PENNSYLVANIA 19073 

  United States of America 

  Attn:  Anthony M. Lagreca 

  Phone: (267) 238-0832 

  E-Mail: anthony.lagreca@pesultimate.com 

 

 

  If to the ICBCS Designee 

 

  ICBCS  

  20 Gresham Street 

  London EC2V 7JE, 

  United Kingdom 

  Attn:  Steve Branchflower  

   Paul Chelsom 

  E-Mail: Steve.Branchflower@icbcstandard.com 

    Paul.Chelsom@icbcstandard.com  

 

   -and- 
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  Weil, Gotshal & Manges LLP 

  767 Fifth Avenue  

  New York, NY 10153 

  Attn: David N. Griffiths 

                   Bryan R. Podzius 

  Phone: (212) 310-8000 

  E-Mail: david.griffiths@weil.com  

    bryan.podzius@weil.com 

 

If to the Delaware Trustee: 

The Corporation Trust Company 

1209 Orange Street 

Wilmington, DE 19801 

Email: lisa.pierro@wolterskluwer.com 

 

If to a Beneficiary: 

To the name and mailing address set forth in the Register with respect to 

such Beneficiary. 

The parties may designate in writing from time to time other and additional places to which 

notices may be sent.  

10.15 Integration.  This Agreement, the Plan, and the Confirmation Order constitute the 

entire agreement with, by, and among the parties thereto, and there are no representations, 

warranties, covenants, or obligations, in each case with respect to the subject matter hereof, except 

as set forth herein, in the Plan, and in the Confirmation Order.  This Agreement, together with the 

Plan and the Confirmation Order, supersede all prior and contemporaneous agreements, 

understandings, negotiations, and discussions, written or oral, of the parties hereto, relating to any 

transaction contemplated hereunder.  To the extent there is an inconsistency between the Plan and 

this Agreement, the Plan shall control. 

10.16 Interpretation.  The enumeration and Section headings contained in this 

Agreement are solely for convenience of reference and shall not affect the meaning or 

interpretation of this Agreement or of any term or provision hereof.  Unless context otherwise 

requires, whenever used in this Agreement the singular shall include the plural and the plural shall 

include the singular, and words importing the masculine gender shall include the feminine and the 

neuter, if appropriate, and vice versa, and words importing persons shall include partnerships, 

associations, and corporations.  The words herein, hereby, and hereunder and words with similar 

import, refer to this Agreement as a whole and not to any particular Section or subsection hereof 

unless the context requires otherwise.  Any reference to the “Liquidating Trustees” shall be deemed 

to include a reference to the “Liquidating Trust” and any reference to the “Liquidating Trust” shall 

be deemed to include a reference to the “Liquidating Trustees” except for the references in Sections 

3.1 and 3.2, and such other provisions in which the context otherwise requires.   
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10.17 Counterparts.  This Agreement may be signed by the parties hereto in 

counterparts, which, when taken together, shall constitute one and the same document. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK.] 
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IN WITNESS WHEREOF, the parties hereto have either executed and acknowledged this 

Agreement, or caused it to be executed and acknowledged on their behalf by their duly authorized 

officers or representatives, all as of the date first above written. 

 

PES Liquidating Trust 

 

By:         

Name:  

Title:  

  

 

The Liquidating Trustees 

 

By:         

Name:  John Greene 

 

 

By:         

Name:  Jeffrey S. Stein 

 

 

By:         

Name:  David Dunn 

 

 

By:         

Name:  Steve Branchflower 

 

 

By:         

Name:  Mark Rechan 

 

 

The Delaware Trustee 

 

By:         

Name:   
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Exhibit A 

 

PES Liquidating Trust Transfer and Forfeiture Proceedings
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PES LIQUIDATING TRUST TRANSFER AND FORFEITURE PROCEEDINGS 

A. Transfer of Beneficial Interests 

1. Limitations on Transfer of Beneficial Interests.  The Beneficial Interest of a 

Beneficiary may not be transferred or assigned, except by will, intestate succession, or operation 

of law, in each case following written notice to the Liquidating Trust in accordance with the 

following Section 2 hereof (as referenced in Section 5.5 of the Liquidating Trust Agreement, any 

such transfer permitted pursuant to these Procedures is referred to herein as a “Permitted 

Transfer”). 

2. Notice of Certain Transfers.  No purported transfer of the Beneficial Interest of a 

Beneficiary (an “Interest Transfer”) shall be effective unless and until notice of such Interest 

Transfer (a “Transfer Notice”) shall be given to the Liquidating Trust Board and each of the 

Liquidating Trustees in writing by registered or certified mail in accordance with Section 10.14 of 

the Liquidating Trust Agreement. A Transfer Notice shall (a) state the names, addresses and, if the 

Liquidating Trust determines that such information is necessary to fulfill its tax reporting and 

withholding obligations, the federal taxpayer identification numbers or social security numbers, of 

the Transferor and Transferee, (b) clearly identify the class of Claim and/or Interest under the Plan 

giving rise to the Beneficial Interest, and (c) be executed by both the Transferor and the Transferee, 

with such signatures acknowledged before a notary public and as may be required by Federal 

Bankruptcy Rule 3001(e). The Liquidating Trust may conclusively rely upon such signatures and 

acknowledgments as evidence of such Interest Transfer without the requirement of any further 

investigation. Notwithstanding anything to the contrary, no purported Interest Transfer shall be 

effective unless it is permitted under Section 1 hereof and until a Transfer Notice is given in 

accordance with this Section 2, and the Liquidating Trust may continue to pay all amounts to or 

for the benefit of the Beneficiary of record (without regard to any purported Interest Transfer) until 

receipt of such Transfer Notice with respect to a Permitted Transfer.  

3. Invalidity of Transfers. Any purported Interest Transfer not permitted by Section 

1 hereof or not in compliance with these Procedures or in violation of the Liquidating Trust 

Agreement shall be void ab initio. The Liquidating Trust shall not be authorized or obligated to, 

and shall not, effect or recognize any such purported Interest Transfer or treat any purported 

transferee of a Beneficial Interest as a Beneficiary, holder of record or beneficial owner of any 

Beneficial Interest.  Notwithstanding anything herein to the contrary, nothing in the Procedures 

shall be deemed to prohibit indirect transfers of Term Loan Claims by the several banks and other 

financial institutions or entities from time to time (each a “Term Loan Lender”) parties to that 

certain Credit Agreement, dated as of August 7, 2018, with Cortland Capital Market Services LLC, 

as administrative agent, and the other parties thereto from time to time (as amended, the Term 

Loan Credit Agreement”) that comply with Section 9.06 of the Term Loan Credit Agreement and 

Section 5.5 of the Liquidating Trust Agreement. 

B. Abandonment and Forfeiture of Beneficial Interests 

1. Abandonment.  No purported abandonment and forfeiture of the Beneficial 

Interest of a Beneficiary (an “Interest Abandonment”) shall be effective unless and until (a) the 

Beneficiary has given notice of such Interest Abandonment (a “Abandonment Notice”) to the 
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Liquidating Trust Board in writing by registered or certified mail in accordance with Section 10.14 

of the Liquidating Trust Agreement and (b) the applicable Beneficiary shall have entered into an 

Abandonment and Forfeiture Agreement (“Abandonment Agreement”) with the Liquidating Trust 

in the form attached hereto. Simultaneously with entry into an Abandonment Agreement, the 

Liquidating Trust shall cancel for no consideration the applicable Beneficial Interest and at such 

time such Beneficial Interest shall no longer be deemed issued and outstanding.  An Abandonment 

Notice shall (a) state the name, address and, if the Liquidating Trust determines that such 

information is necessary to fulfill its tax reporting obligations, the federal taxpayer identification 

number or social security number, of the applicable Beneficiary, (b) clearly identify the class of 

Claim and/or Interest under the Plan giving rise to the Beneficial Interest that is the subject of the 

Abandonment Notice, and (c) be executed by the Beneficiary.   

2. Invalidity of Abandonment.  The Liquidating Trust shall not be obligated to, and 

shall not, effect or recognize any purported Abandonment Transfer not meeting the requirements 

of the foregoing Section 1. 

C. Incorporation and Authorization 

1. Incorporation.  The Procedures are incorporated into and made a part of the 

Liquidating Trust Agreement. 

2. Authorization of Liquidating Trustee.  Any single Liquidating Trustee acting 

alone or any officer of the Liquidating Trust may execute any necessary documents or agreements, 

including an Abandonment and Forfeiture Agreement on behalf of the Liquidating Trust, cause a 

change in the books and record of the Liquidating Trust and otherwise act to effect a Permitted 

Transfer or an Interest Abandonment that is made in compliance with these Procedures. 
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