
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: ) Chapter 11 
 )  
PES Holdings, LLC, et al.,1 ) Case No. 19-11626 (LSS) 
 )  
  Debtors. )  
 ) Re:  D.I. 1703, 1704 

 
MULTIPLE INSURERS’ (I) MOTION FOR RECONSIDERATION OF ORDER 

APPROVING STIPULATION ALLOWING INTERMEDIATION CLAIMS AND (II) 
LIMITED OBJECTION AND RESERVATION OF RIGHTS  

TO STIPULATION ALLOWING INTERMEDIATION CLAIMS 
 

Multiple insurers (the “Insurers”) named as defendants in the adversary proceeding 

captioned PES Holdings, LLC, et al. v. Allianz Global Risks US Insurance Co., et al., Adv. Proc. 

No. 20-50454 (the “Adversary Proceeding”), by and through their undersigned counsel, submit 

this (I) motion for reconsideration of the Court’s Order Approving Stipulation Allowing 

Intermediation Claims [D.I. 1704] (the “Order”), which approved the Stipulation Allowing 

Intermediation Claims [D.I. 1704-1] (the “Stipulation”) entered into by and among ICBC 

Standard Bank Plc (“ICBCS”), Cortland Capital Market Services LLC, as administrative agent 

for the lenders under the Term Loan Credit Agreement, and the Liquidating Trust (the “Parties”) 

and (II) limited objection and reservation of rights to the Stipulation (collectively, this “Limited 

Objection”).2  In support of this Limited Objection, the Insurers respectfully state as follows: 

INTRODUCTION 

1. Before the above-captioned debtors (the “Debtors”) filed for bankruptcy on July 

21, 2019 (the “Petition Date”), the Debtors operated a refinery in the Philadelphia area. Prior to 

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: PES Holdings, LLC (8157); North Yard GP, LLC (5458); North Yard Logistics, L.P. (5952); PES 
Administrative Services, LLC (3022); PES Energy Inc. (0661); PES Intermediate, LLC (0074); PES Ultimate 
Holdings, LLC (6061); and Philadelphia Energy Solutions Refining and Marketing LLC (9574). The Debtors’ 
service address is: 1735 Market Street, Philadelphia, Pennsylvania 19103. 

 
2  Capitalized terms used but not defined here shall have the meanings given to them in the Stipulation. 
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the Petition Date, ICBCS provided intermediation services to the Debtors pursuant to certain 

agreements, including a Sixth Amended and Restated Supply and Offtake Agreement (the 

“ICBCS Transaction Agreements”).      

2. The Insurers issued property damage and business interruption insurance policies 

to certain of the Debtors (the “Insurance Policies”), under which ICBCS was an additional 

named insured.  The Debtors and ICBCS have made claims against the Insurance Policies in 

connection with losses allegedly sustained as a result of the fire that occurred at the Debtors’ 

refining facility on June 21, 2019.  Those claims are the subject of the Adversary Proceeding, in 

which the Debtors, as plaintiffs, and ICBCS, as intervenor-plaintiff, seek determinations of the 

Insurers’ coverage obligations under the Insurance Policies.   

3. ICBCS filed proofs of claim and amended proofs of claim against the Debtors 

(the “Proofs of Claim”) asserting claims for certain amounts allegedly due to ICBCS from the 

Debtors under the ICBCS Transaction Agreements.  The Proofs of Claim include claims for, 

among other things, ICBCS’s supposed lost profits allegedly resulting from the explosion, 

including fixed and variable fees that ICBCS claims it would have earned from the Debtors had 

the explosion not occurred.  ICBCS claims that the Debtors owe these fees notwithstanding the 

explosion. 

4. ICBCS asserts that its claims against the Debtors are secured, including by any 

proceeds received by the Debtors on account of the business interruption coverage provided 

under the Insurance Policies.  Indeed, ICBCS apparently takes the position that it has a right to 

recover from the Insurance Policies for the fees it did not receive even if the Debtors would have 

been unable to pay the fees anyway because (for example) the Debtors would have incurred 

substantial losses and would have had to shut down its refinery in any event. 

Case 19-11626-LSS    Doc 1705    Filed 07/07/21    Page 2 of 9



3 
 
 
 

5. In particular, ICBCS and the Debtors each have asserted claims against the 

Insurers for alleged business interruption losses under the Insurance Policies.  The Insurers 

dispute those claims in large measure.  That dispute is the subject of the Adversary Proceeding, 

which is presently pending before the Court, with trial scheduled to begin in November 2021.   

6. Both ICBCS’s and the Debtors’ disputed claims against the Insurers include the 

amount of fees that ICBCS claims it would have received from the Debtors had the explosion not 

occurred—the amount reflected in the Proofs of Claim as “loss of bargain” damages in the 

amount of approximately $98 million.  As for ICBCS’ claim, the Insurers assert (among other 

things) that the Debtors would have gone out of business anyway, especially in light of the 

COVID-19 pandemic, and the Debtors therefore would not have paid and ICBCS would not have 

received substantial portions of the revenue it claims to have lost because of the explosion.   

7. In the Adversary Proceeding, the Insurers and the Debtors exchanged expert 

reports on June 7, 2021 in which the Insurers and Debtors took diverging positions on these 

issues.   

8. On July 1, 2021—only three weeks after the parties exchanged their expert 

reports but more than a year after the Debtors’ plan went effective and established the 

Liquidating Trust with authority to resolve claims—the Parties submitted the Stipulation to the 

Court under certification of counsel [D.I. 1703].  Pursuant to the Stipulation, ICBCS’ claims 

against the Debtors would be allowed in full, including ICBCS’s claims for fees that comprise a 

disputed component of both its and the Debtors’ claim against the Insurers, as secured.  Because 

it was filed under certification of counsel, the four-page Stipulation provides no detail on the 

basis on which the Parties propose to allow ICBCS’s claims against the Debtors in full—and 

why the Parties decided to do so only after the Insurers submitted their expert reports in the 
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Adversary Proceeding disputing both ICBCS’s and the Debtors’ claims for the fees at issue 

against the Insurers. 

MOTION TO RECONSIDER 

9. The Insurers intended to file a limited objection and reservation of rights to the 

Stipulation to preserve their rights and defenses in the Adversary Proceeding.  Because the 

certification of counsel submitted with the Stipulation did not establish an objection deadline, on 

July 2, 2021, one day after the Parties filed the Stipulation, counsel for the Insurers notified 

counsel to the Parties to the Stipulation that the Insurers would file any response to the 

Stipulation on or before July 7, 2021 and, by email sent to Chambers, sought to inform the Court 

of the same.  Before the Insurers were able to file their limited objection and reservation of 

rights, on July 6, 2021, however, the Court entered the Order. 

10. Accordingly, the Insurers respectfully request that the Court reconsider the Order 

approving the Stipulation in light of the limited objection and reservation of rights set forth 

below.  The Court has authority to reconsider the Order pursuant to (a) section 502(j) of the 

Bankruptcy Code and Rule 3008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”), (b) Rule 59(e) of the Federal Rules of Civil Procedure (the “Federal Rules”) (made 

applicable by Rule 9023 of the Bankruptcy Rules), and (c) Rule 60(b) of the Federal Rules 

(made applicable by Rule 9024 of the Bankruptcy Rules).  Pursuant to section 502(j), “[a] claim 

that has been allowed or disallowed may be reconsidered for cause. A reconsidered claim may be 

allowed or disallowed according to the equities of the case.”  11 U.S.C. § 502(j).  Rule 59(e) 

allows the Court to alter or amend a judgment to prevent “manifest injustice.”  N.J. Dep’t of 

Env’t Prot. v. Occidental Chem. Corp. (In re Maxus Energy Corp.), 571 B.R. 650, 654-55 

(Bankr. D. Del. 2017).  Rule 60(b) allows the Court to grant relief from a judgment for “any 
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other reason justifying relief from the operation of the judgment.”  The decision of whether to 

grant reconsideration under any of these tests is “committed to the discretion of the trial court.”  

In re Energy Future Holdings Corp., 575 B.R. 616, 629 (Bankr. D. Del. 2017), aff'd, 904 F.3d 

298 (3d Cir. 2018). 

11. Regardless of the test applied, the Insurers submit that granting reconsideration 

here is appropriate.  As reflected below, while the Insurers reserve all rights to contend 

otherwise, the Stipulation could potentially be read to address issues that are hotly disputed in the 

Adversary Proceeding, to the prejudice of the Insurers—though one would never know this from 

the Stipulation which did not even cite the Adversary Proceeding and made it seem as if the 

relief requested was entirely non-controversial.  Granting reconsideration would afford the 

Insurers a meaningful opportunity to be heard with respect to the relief requested in the 

Stipulation and would not prejudice the Parties to the Stipulation.  The Insurers notified the 

Parties one day after the Parties filed the Stipulation that a response from the Insurers could be 

forthcoming, and that any such response would be filed by July 7.  This Limited Objection is 

filed on July 7, just one day after entry of the Order.  Conversely, for the reasons described 

below, the Insurers could be prejudiced by denial of the request if the Order is allowed to stand 

as entered without affording the Insurers appropriate due process.   

LIMITED OBJECTION AND RESERVATION OF RIGHTS 

12. The Insurers do not object to approval of the Stipulation or allowance of ICBCS’s 

Proofs of Claim in full as secured claims—so long as that approval and allowance does not seek 

to pre-determine hotly contested issues in the Adversary Proceeding to the prejudice of the 

Insurers and without affording the Insurers any opportunity to present their case on those issues.  

To this end, the Order should make clear that nothing about the allowance of ICBCS’s claims 
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against the Debtors shall have any effect on ICBCS’s or the Debtors’ claims against the Insurers 

(or the Insurers’ defenses thereto), nor any effect on the Adversary Proceeding. 

13. As described above, those claims against the Insurers are hotly in dispute in the 

Adversary Proceeding.   

14. Perhaps it is a coincidence that, more than a year after the plan went effective 

vesting the Liquidating Trust with authority to resolve claims against the Debtors, and just one 

week before expert rebuttal reports are due in the Adversary Proceeding, the Parties proposed to 

allow ICBCS’s claims against the Debtors in full, including ICBCS’s claim for fees, as secured 

claims.  Perhaps it is not.  Either way, the Parties should not be permitted, intentionally or 

otherwise, potentially to prejudice the Insurers’ defenses in the coverage litigation in the 

Adversary Proceeding through the Stipulation. 

15. Accordingly, the Insurers request that the Order be revised to include a provision, 

similar to “insurance neutrality” language in the chapter 11 plan context, making clear that the 

Stipulation shall have no effect on the Insurers’ rights, claims, and defenses under the Insurance 

Policies or otherwise in the Adversary Proceeding.  See, e.g., In re Combustion Eng’g, Inc., 391 

F.3d 190, 218 (3d Cir. 2004) (holding that insurance neutrality requires a plan to protect “the 

pre-petition rights and obligations of both the debtor and the insurers under the Plan by 

preserving for ‘any Entity . . . any and all claims, defenses, rights or causes of action’ under 

subject insurance policies and settlement agreements.”).   

16. Specifically, the Insurers request that the following language be added to the 

Order: 

Nothing in this Order or any documents relating hereto or the 
transactions contemplated hereby: (i) modifies, limits, waives or 
releases any defenses the Insurers may have under the Insurance 
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Policies; (ii) liquidates, establishes or otherwise allows any claim 
for any amount by ICBCS for purposes of the Adversary 
Proceeding, or (iii) shall be deemed to alter, limit or prejudice the 
rights and/or defenses of any party, or limit the relief available or 
change the burden or standard of proof in any pending or 
subsequent litigation, including the Adversary Proceeding, in 
which the Insurers, the Debtors, the Liquidating Trust, or ICBCS 
may seek a declaration or other relief regarding the existence or 
extent of coverage under the Insurance Policies. 

17. Alternatively, the Court should withdraw the existing Order and defer ruling on 

the Stipulation until the issuance of a final, non-appealable judgment in the Adversary 

Proceeding, the trial of which is scheduled to begin in November 2021, so that the validity and 

amount of ICBCS’s Proofs of Claim can be resolved in conjunction with the Debtors’ and 

ICBCS’s claims against the Insurers.  None of the Parties to the Stipulation would suffer any 

prejudice from such a deferral.  The Insurers understand that no distributions to ICBCS are likely 

to be made until, at the earliest, the resolution of the appeal to the Third Circuit concerning 

ICBCS’s priority to any business interruption proceeds under the Insurance Policies.  The 

Insurers, however, could be potentially prejudiced if the Court were to allow the Order as 

presently entered to stand without including appropriate neutrality language.   

18. To the extent the Debtors or ICBCS intend to use the allowance of ICBCS’s 

claims against the Debtors in support of their claims against the Insurers, any such allowance 

should occur only after the Insurers are provided a full and fair opportunity to adjudicate the 

merits of ICBCS’s claims against the Debtors, not pursuant to a four-page stipulation submitted 

on certification of counsel and on which the Insurers have had no opportunity to be heard. 

19. The Insurers file this Limited Objection out of an abundance of caution and 

reserve all rights to argue, even if reconsideration is not granted, that the Order cannot, consistent 
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with due process, be read to prejudice the rights and defenses of the Insurers in the Adversary 

Proceeding. 

GENERAL RESERVATION OF RIGHTS 

20. Nothing contained in this Limited Objection shall be deemed (a) an 

acknowledgment of any claim in respect of, or an expansion of any coverage that may otherwise 

be available under, the Insurance Policies; (b) a consent by or on behalf of any person or entity to 

the personal jurisdiction of this Court or any other court in the United States (or a consent to the 

entry of a final judgment or order by  this Court in the Adversary Proceeding); or (c) a waiver of 

any Insurer’s right to arbitration under the applicable Insurance Policies.  The Insurers expressly 

reserve, and do not waive, all of their rights, defenses, limitation and/or exclusions (whether 

arising under the Insurance Policies, applicable law, or otherwise) in respect of the Insurance 

Policies and any claim or matter arising out of or relating thereto, including the right to enforce 

the applicable Insurance Policies’ arbitration provisions. 
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Dated: July 7, 2021   

Respectfully submitted, 

HOGAN MCDANIEL 

/s/ Garvan F. McDaniel 
Garvan F. McDaniel [Del. Bar No. 4167] 
1311 Delaware Avenue 
Wilmington, Delaware 19806 
Telephone 302-656-7540 
gmcdaniel@dkhogan.com 
 
-and- 
 
WILMER CUTLER PICKERING HALE 
AND DORR LLP 
Philip D. Anker 
7 World Trade Center 
250 Greenwich Street 
New York, NY 10007 
Telephone: 212-230-8890 
philip.anker@wilmerhale.com 
 
Benjamin W. Loveland 
60 State Street 
Boston, MA 02109 
Telephone: 617-526-6000 
benjamin.loveland@wilmerhale.com 
 
-and- 
 
ZELLE LLP 
Jonathan R. MacBride 
1635 Market Street, Suite 1600 
Philadelphia, PA 19103 
Telephone: 484-532-5330 
jmacbride@zelle.com 
 
Co-Counsel for Defendant Insurers 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: ) Chapter 11 
 )  
PES Holdings, LLC, et al.,1 ) Case No. 19-11626 (LSS) 
 )  
  Debtors. ) Hearing Date:  TBD 

 ) Objection Deadline:  July 21, 2021 @ 4:00 p.m. (ET) 

 
NOTICE OF MOTION 

PLEASE TAKE NOTICE that on July 7, 2021, the Multiple Insurers’ (I) Motion for 

Reconsideration of Order Approving Stipulation Allowing Intermediation Claims and (II) Limited 

Objection and Reservation of Rights to Stipulation Allowing Intermediation Claims (the “Motion”) 

was filed with the United States Bankruptcy Court for the District of Delaware (the “Court”). 

PLEASE TAKE FURTHER NOTICE that any responses to the Motion must be in 

writing and filed with the Clerk of the United States Bankruptcy Court for the District of 

Delaware, 824 Market Street, Third Floor, Wilmington, Delaware 19801, and served upon the 

undersigned, so as to be received on or before 4:00 p.m. (prevailing Eastern Time) on July 

21, 2021. 

PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND IN 

ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF 

REQUESTED BY THE MOTION WITHOUT FURTHER NOTICE OR HEARING. 

PLEASE TAKE FURTHER NOTICE THAT A HEARING TO CONSIDER THE 

RELIEF SOUGHT IN THE MOTION WILL BE HELD VIA ZOOM VIDEOCONFERENCE 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: PES Holdings, LLC (8157); North Yard GP, LLC (5458); North Yard Logistics, L.P. (5952); PES 
Administrative Services, LLC (3022); PES Energy Inc. (0661); PES Intermediate, LLC (0074); PES Ultimate 
Holdings, LLC (6061); and Philadelphia Energy Solutions Refining and Marketing LLC (9574). The Debtors’ 
service address is: 1735 Market Street, Philadelphia, Pennsylvania 19103. 
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BEFORE THE HONORABLE LAURIE SELBER SILVERSTEIN, UNITED STATES 

BANKRUPTCY COURT JUDGE, AT THE UNITED STATES BANKRUPTCY COURT FOR 

THE DISTRICT OF DELAWARE, 824 MARKET STREET, 6TH FLOOR, COURTROOM NO. 

2, WILMINGTON, DELAWARE 19801 AT A DATE TO BE DETERMINED. 

 

       HOGAN MCDANIEL 

 
Date: July 7, 2021     /s/ Garvan F. McDaniel 
       Garvan F. McDaniel [Del. Bar No. 4167] 
       1311 Delaware Avenue 
       Wilmington, Delaware 19806 
       Telephone 302-656-7540 
       gmcdaniel@dkhogan.com 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: ) Chapter 11 
 )  
PES Holdings, LLC, et al.,1 ) Case No. 19-11626 (LSS) 
 )  
  Debtors. )  
 ) Re:  D.I. 1703, 1704 

 
ORDER GRANTING MULTIPLE INSURERS’ (I) MOTION FOR RECONSIDERATION 
OF ORDER APPROVING STIPULATION ALLOWING INTERMEDIATION CLAIMS 

AND (II) LIMITED OBJECTION AND RESERVATION OF RIGHTS  
TO STIPULATION ALLOWING INTERMEDIATION CLAIMS 

 
Upon the motion (the “Motion”)2 of multiple insurers (the “Insurers”) named as 

defendants in the adversary proceeding captioned PES Holdings, LLC, et al. v. Allianz Global 

Risks US Insurance Co., et al., Adv. Proc. No. 20-50454 (the “Adversary Proceeding”) for entry 

of an order (i) reconsidering the Court’s Order Approving Stipulation Allowing Intermediation 

Claims [D.I. 1704] (the “Order”), which approved the Stipulation Allowing Intermediation 

Claims [D.I. 1704-1] (the “Stipulation”) entered into by and among ICBC Standard Bank Plc 

(“ICBCS”), Cortland Capital Market Services LLC, as administrative agent for the lenders under 

the Term Loan Credit Agreement, and the Liquidating Trust, and (ii) amending the Order to 

clarify that the Stipulation shall have no effect on the Insurers’ rights, claims, and defenses under 

the Insurance Policies or otherwise in the Adversary Proceeding; and the Court having 

jurisdiction to consider the Motion and the relief requested therein; and due and sufficient notice 

of the Motion having been given; and upon the record herein and after due deliberation and 

sufficient cause appearing therefor: 

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: PES Holdings, LLC (8157); North Yard GP, LLC (5458); North Yard Logistics, L.P. (5952); PES 
Administrative Services, LLC (3022); PES Energy Inc. (0661); PES Intermediate, LLC (0074); PES Ultimate 
Holdings, LLC (6061); and Philadelphia Energy Solutions Refining and Marketing LLC (9574). The Debtors’ 
service address is: 1735 Market Street, Philadelphia, Pennsylvania 19103. 

 
2  Capitalized terms used but not defined here shall have the meanings given to them in the Motion. 
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IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein.  

2. The Order shall be amended to include the following language as new paragraph 

2 (and with what is now numbered as paragraph 2 to be renumbered as paragraph 3 of the 

Order):   

Nothing in this Order or any documents relating hereto or the transactions 
contemplated hereby: (i) modifies, limits, waives or releases any defenses the 
Insurers may have under the Insurance Policies; (ii) liquidates, establishes or 
otherwise allows any claim for any amount by ICBCS for purposes of the 
Adversary Proceeding, or (iii) shall be deemed to alter, limit or prejudice the 
rights and/or defenses of any party, or limit the relief available or change the 
burden or standard of proof in any pending or subsequent litigation, including the 
Adversary Proceeding, in which the Insurers, the Debtors, the Liquidating Trust, 
or ICBCS may seek a declaration or other relief regarding the existence or extent 
of coverage under the Insurance Policies. 

3. This Court shall retain exclusive jurisdiction to hear and determine any and all 

matters arising from or relating to the interpretation, implementation, and enforcement of the 

terms and provisions of this Order.   
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CERTIFICATE OF SERVICE 
 
 Garvan F. McDaniel hereby certifies that on this 7th day of July, 2021, a true a correct copy 
of the Multiple Insurers’ (I) Motion for Reconsideration of Order Approving Stipulation Allowing 
Intermediation Claims and (II) Limited Objection and Reservation of Rights to Stipulation 
Allowing Intermediation Claims was served upon all parties registered to receive electronic service 
via CM/ECF. 
 
 
 
 
        /s/ Garvan F. McDaniel  
        Garvan F. McDaniel (#4167) 
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