
THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

In re: 
 
PES Holdings, LLC, et al.,1 
 
 Debtors. 

Chapter 11 

Case No. 19-11626 (KG) 

(Jointly Administered) 

 

 

 
LIMITED OBJECTION AND RESERVATION OF RIGHTS  

OF ETC SUNOCO HOLDINGS LLC, ET AL., TO  
(I) PROPOSED SALE TO HILCO REDEVELOPMENT PARTNERS AND  

(II) CONFIRMATION OF FIRST AMENDED JOINT CHAPTER 11 PLAN OF  
PES HOLDINGS, LLC AND ITS DEBTOR AFFILIATES 

 
 ETC Sunoco Holdings LLC f/k/a Sunoco, Inc. and certain affiliates and subsidiaries 

identified herein (collectively, “Sunoco”), file this limited objection (this “Objection”) and 

reservation of rights (“Reservation of Rights”) to (i) the proposed sale of the equity interests of the 

above-captioned debtors and debtors in possession (collectively, the “Debtors”) to Hilco 

Redevelopment Partners (“Hilco”), and (ii) confirmation of the Debtors’ First Amended Joint 

Chapter 11 Plan (the “Plan”) [ECF No. 661].  In support of thereof, Sunoco respectfully represents 

as follows: 

Preliminary Statement 
 
 Sunoco and the Debtors were parties to at least thirty pre-petition contracts relating to the 

Debtors’ operation of an oil refinery in Philadelphia (the “Refinery”), as well as to numerous deeds 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: PES Holdings, LLC (8157); North Yard GP, LLC (5458); North Yard Logistics, L.P. (5952); PES 
Administrative Services, LLC (3022); PES Energy Inc. (0661); PES Intermediate, LLC (0074); PES Ultimate 
Holdings, LLC (6061); and Philadelphia Energy Solutions Refining and Marketing LLC (9574). The Debtors’ service 
address is: 1735 Market Street, Philadelphia, Pennsylvania 19103. 
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and other agreements related to Sunoco’s 2012 sale of the Refinery to the Debtors.  Sunoco has a 

vested, substantial economic interest in the outcome of these Chapter 11 Cases.  Following 

discussions with the Debtors and Hilco, and based upon the Debtors’ representations in the First 

Amended Plan Supplement [ECF No. 819], Sunoco has determined, for now, not to object to the 

confirmation of the Debtors’ Chapter 11 Plan and the underlying proposed sale to Hilco.  However, 

in an abundance of caution, and to protect its rights and interests, Sunoco files this Objection and 

Reservation of Rights. 

Background 
 
A. The Plan and Proposed Sale to Hilco Redevelopment Partners 

1. On July 21, 2019 (the “Petition Date”), the Debtors filed voluntary petitions for 

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), commencing 

the above-captioned Chapter 11 Cases. 

2. The Debtors are operating their businesses and managing their properties as debtors 

in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

3. These Chapter 11 Cases are procedurally consolidated and jointly administered 

pursuant to rule 1015(b) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  

No party has requested the appointment of a trustee or examiner in these Chapter 11 Cases.  On 

August 5, 2019, the United States Trustee for the District of Delaware (the “U.S. Trustee”) 

appointed an official committee of unsecured creditors (the “Committee”) pursuant to section 1102 

of the Bankruptcy Code.  

4. Prior to the Petition Date, on July 2, 2012, Philadelphia Energy Solutions LLC 

(“PES”), Sunoco, Inc. and Carlyle PES, LLC (“Carlyle”) entered into a Refining and Contribution 
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Agreement (the “Contribution Agreement”).  The Refining and Contribution Agreement is 

attached as Exhibit A.  

5. The Contribution Agreement memorialized Carlyle and Sunoco, Inc.’s agreement 

to invest in and become owners of PES.  Sunoco, Inc. and its affiliates agreed to contribute, 

transfer, convey, or otherwise assign the approximately 1,400-acre complex located at 3144 

Passyunk Ave., Philadelphia, PA 19145 (the “Property”) and a refinery located on the Property 

(the “Refinery”) to PES.  In return, PES agreed, inter alia, to operate the Refinery and assume 

certain liabilities associated with the Property.  The parties to the Contribution Agreement agreed 

to enter into further agreements as necessary to complete the described transactions.  

6. In accordance with the Contribution Agreement, on August 14, 2012, the 

Commonwealth of Pennsylvania, Department of Environmental Protection, Sunoco, Inc. (R&M) 

(n/k/a Sunoco (R&M), LLC), and Philadelphia Energy Solutions Refining and Marketing LLC 

entered into a Consent Order and Agreement (the “Buyer-Seller Agreement”).  A copy of the 

Buyer-Seller Agreement is attached hereto as Exhibit B. The Consent Order and Buyer-Seller 

Agreement applies to the Property and the Refinery.  

7. Paragraph 5 of the Buyer-Seller Agreement identifies the obligations of PESRM.  

Sunoco, Inc. (R&M) is a beneficiary of these obligations by virtue of its privity of contract with 

PESRM in the Buyer-Seller Agreement.  Pursuant to Paragraph 5, PESRM must “[u]se the 

Property only for commercial or industrial activity . . .”  Id.  ¶ 5.  PESRM must further avoid 

disturbing subsurface strata and soils, except as may be necessary with respect to (i) constructing 

and developing improvements to the Refinery and (ii) installing new operations, businesses or 

processes at the Refinery that are related to the Refinery Business, the energy industry generally 

and the chemical industry.” Id., ¶ 3. c.; ¶ 5. 
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8. Consistent with the Contribution Agreement and the Buyer-Seller Agreement, 

Sunoco, Inc. (R&M) granted the Property and the Refinery, described as the “Premises,” to 

PESRM through a Special Warranty Deed dated September 7, 2012, and effective September 8, 

2012.  See Special Warranty Deed, p. 1, Exhibit “A”, attached hereto as Composite Exhibit C.  

The Special Warranty Deed contains restrictive covenants that are substantially similar to those in 

the Buyer-Seller Agreement.  

9. In connection with the sale to the Debtors, Sunoco also entered into that certain 

Settlement Agreement and Covenant Not to Sue by and among Sunoco, Inc. (R&M), Philadelphia 

Energy Solutions LLC, PESRM, the United States, on behalf of the Environmental Protection 

Agency and the Department of the Interior, and the National Oceanic and Atmospheric 

Administration dated as of July 27, 2012 (the “Settlement Agreement”).  A true and correct copy 

of the Settlement Agreement is attached hereto as Exhibit D. 

10. On June 21, 2019, the Refinery caught fire, resulting in an explosion.  The 

significant damage caused by the explosion required the Refinery to cease operations and forced 

the Debtors to file for bankruptcy. 

11. On October 24, 2019, the Debtors filed a Motion for Entry of an Order (A) 

Establishing Bidding Procedures, (B) Approving Bid Protections, and (C) Granting Related Relief 

(the “Sale Motion”) [ECF No. 514].  On November 14, 2019, the Court entered an Order (A) 

Establishing Bid Procedures, (B) Approving Bid Protections, and (C) Granting Related Relief (the 

“Bid Procedures Order”) [ECF No. 583], and scheduled an auction for January 17, 2020 (the 

“Auction”). 

12. On December 11, 2019, the Debtors filed the First Amended Joint Chapter 11 Plan 

(together with the Second Amended Joint Chapter 11 Plan, the “Plan”) [ECF Nos. 661, 827].  
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13. On January 17, 2020, the Debtors held an auction (the “Auction”), at the conclusion 

of which they selected HRP Philadelphia Holdings, LLC’s (“Hilco”) offer of $240 million as the 

winning bid.  

14. On January 22, 2020, the Debtors filed a Plan Supplement for the First Amended 

Joint Chapter 11 Plan of PES Holdings, LLC and Its Debtor Affiliates (the “Original Plan 

Supplement”) [ECF No. 780]. 

B. Sunoco’s Agreements with the Debtors 
 

15. Sunoco and certain of its affiliates and subsidiaries, on the one hand, and certain of 

the Debtors, on the other hand, are parties to the Buyer-Seller Agreement, Contribution 

Agreement, and Settlement Agreement (collectively, the “Sunoco Agreements”). 

16. Further, in connection with Sunoco’s 2012 sale to the Debtors, Sunoco executed 

and delivered the following, in addition to the Special Warranty Deed: 

a. Special Warranty Deed dated September 7, 2012 from Atlantic Refining & 
Marketing Corp. to Philadelphia Energy Solutions Refining and Marketing 
LLC, recorded on October 3, 2012 in Philadelphia, Pennsylvania, bearing 
Doc. ID 52542487; 
 

b. Quitclaim Deed dated September 7, 2012, between Sunoco, Inc. to 
Philadelphia Energy Solutions Refining and Marketing LLC, recorded on 
October 3, 2012 in Philadelphia, Pennsylvania, bearing Doc. ID 52542488; 
and 
 

c. Deed of Confirmation dated February 16, 2015 from Sunoco, Inc. (R&M) 
to Philadelphia Energy Solutions Refining and Marketing, LLC, recorded 
on February 23, 2015 in Philadelphia, Pennsylvania, bearing Doc. ID 
52884740 
 

(collectively with the Special Warranty Deed, the “Deeds”). 

17. Each Deed contains the same covenants and restrictions running with the land, 

including: 
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A. The Premises may only be used for commercial or industrial activity, 
excluding schools, nursing homes and other residential-style facilities and 
publicly-accessible recreational areas. 

 
B. Any engineering controls on the Premises which are necessary to maintain 

a standard under the Land Recycling and Environmental Remediation 
Standards Act, Act of May 19, 1995, as amended, 35 P.S. §§ 6026.101 – 
6026.908 (“Act 2”) shall be maintained. 

 
C. Disturbance of the subsurface strata and soils of the Premises shall be 

avoided, except as may be necessary with respect to Construction and 
Development (as hereinafter defined)…[.] 

 
18. On January 28, 2020, the Debtors filed a First Amended Plan Supplement (with the 

Original Plan Supplement, the “Plan Supplement”) [ECF No. 819].  On Exhibit A to the Plan 

Supplement – “Schedule of Assumed Executory Contracts and Unexpired Leases” – the Debtors 

identified the Buyer-Seller Agreement, Settlement Agreement, and Contribution Agreement as 

being assumed with $0 cure amounts (the “Contract Schedule”). 

19. As set forth in the Plan and the Sale Motion, the Debtors propose to sell the equity 

interests of the Debtors, which include ownership of the Refinery, to Hilco.  Hilco indicated to 

Sunoco that it intends to redevelop the land where the Refinery is located for a use or uses unrelated 

to the Refinery, which Sunoco contends may not be permitted by the covenants and restrictions 

contained in the Deeds. 

Limited Objection 

A. The Restrictive Covenants in the Special Warranty Deed and Buyer-Seller 
Agreement Run with Land and Cannot be Stripped. 

 
20. In connection with the Plan Supplement, the Debtors also produced an executed 

Purchase and Sale Agreement (the “PSA”) between HRP and Debtors under which HRP agrees to 

purchase Debtors’ equity interests “free and clear of all Liens . . .” The definition of “Liens” 

includes “encumbrances, . . . easements, covenants, restrictions . . . and restrictions on use . . .”  
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21. Under Pennsylvania law, a covenant that is so closely connected with the realty that 

its benefits or burdens pass with it to subsequent purchasers is a real covenant, while a covenant 

that is intended to bind the parties only is a personal covenant. Mock v. Hoffman, 27. Pa. D. & 

C.3d 169, 170 (“‘A real covenant is one which binds heirs of the covenantor and passes to 

assignees or purchasers. It is a covenant the obligation of which is so connected with the realty, 

that he who has the latter is either entitled to the benefit of it or is required to perform it.’” (quoting 

10 P.L.E. Covenants 265 § 1.5)).  The requirements for a covenant running with the land are 

fourfold: (i) the covenant must touch and concern the land; (ii) it must be certain and definite; (iii) 

it must be for the benefit of the dominant estate; and (iv) it must have been intended as such. Mock, 

27 Pa. D. & C.3d at 172.  

22. The Buyer-Seller Agreement and the Special Warranty Deed “touch and concern” 

the land because the restrictive covenants relate closely to and affect the use, value, and enjoyment 

of the land.  The restrictive covenants are certain and definite because they are in writing and 

expressly identify and define how the Property and Refinery may be used and developed.  Further, 

the restrictive covenants are for the benefit of Sunoco, Inc. (R&M) because they relate to its 

business operations and protect its interests in the Property and Refinery. Indeed, Sunoco, Inc. 

(R&M)’s interests in the Property and Refinery would be extinguished without the restrictive 

covenants.  

23. The parties also intended for the restrictive covenants to run with the land. The 

words of the covenant are to be “read in the light of the surroundings of the parties and the subject 

of the grant.” De Sanno v. Earle, 273 Pa. 265, 270 (1922); Birchwood Lakes Community Ass’n, 

Inc. v. Comis, 296 Pa. Super. 77, 84 (1982). Neither formal words nor specific technical language 

is required to establish a covenant running with the land. Likewise, there is no requirement that 
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the covenant be expressed as such. Longston v. Penndale, Inc., 394 Pa. Super. 393, 399 (1990). 

“Any words showing the intent of the parties to do or not to do a certain thing raises an express 

covenant.” Electric City Land & Improvement Co. v. West Ridge Coal Co., 187 Pa. 500, 511 

(1898).  

24. The express terms of the Buyer-Seller Agreement and the Special Warranty Deed 

make clear that the parties intended that the restrictive covenants constitute covenants running with 

the land that bind successors and assigns.  PESRM, as an original party thereto, has actual notice 

of the restrictive covenants contained therein. Additionally, successors will have notice because 

the Special Warranty Deed was properly recorded in the real property records of Philadelphia, 

Pennsylvania. 

25. Accordingly, the restrictive covenants in the Buyer-Seller Agreement and the 

Special Warranty Deeds are covenants that run with the land. 

26. Further, the PSA between Hilco and the Debtors purports to convey all of Debtors’ 

interests free and clear of all covenants and restrictions on use.  The Debtors’ attempt to strip the 

restrictive covenants from the Buyer-Seller Agreement and Special Warranty Deed is in direct 

violation of Pennsylvania law and the Bankruptcy Code. 

27. Under Pennsylvania law, covenants running with the land are so tied to the realty 

that they are enforceable against all subsequent purchasers. Mock v. Hoffman, 27. Pa. D. & C.3d 

169, 170.  As such, non-bankruptcy law does not permit the sale of such property free and clear of 

covenants running with the land. Further, the restrictive covenants in the Special Warranty Deed 

and Buyer-Seller Agreement are a part of the bundle of sticks that PESRM never acquired.  

Accordingly, PESRM does not have “any interest” in the restrictive covenants which are subject 

to Section 363(f). See In re Badlands Energy, Inc., 608 B.R. 854, 874 (D. Co. 2019).  
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28. To resolve Sunoco’s concerns with respect to the covenants and restrictions 

contained in the Deeds, Sunoco respectfully requests the Court include the following language in 

any order confirming the Plan: 

Nothing set forth in this Confirmation Order or any document effectuating any 
provision of this Confirmation Order, including but not limited to any deed, 
purchase and sale agreement, assignment, bill of sale, mortgage, or any other 
document executed in connection with a sale of the Debtors’ equity or assets shall 
alter, impact, or impair the covenants and restrictions running with the land in the 
following deeds:  
 

a. Special Warranty Deed dated September 7, 2012 from Sunoco, Inc. (R&M) 
to Philadelphia Energy Solutions Refining and Marketing LLC, recorded on 
October 3, 2012 in Philadelphia, Pennsylvania, bearing Doc. ID 52542486; 
 

b. Special Warranty Deed dated September 7, 2012 from Atlantic Refining & 
Marketing Corp. to Philadelphia Energy Solutions Refining and Marketing 
LLC, recorded on October 3, 2012 in Philadelphia, Pennsylvania, bearing 
Doc. ID 52542487; 
 

c. Quitclaim Deed dated September 7, 2012, between Sunoco, Inc. to 
Philadelphia Energy Solutions Refining and Marketing LLC, recorded on 
October 3, 2012 in Philadelphia, Pennsylvania, bearing Doc. ID 52542488; 
and 
 

d. Deed of Confirmation dated February 16, 2015 from Sunoco, Inc. (R&M) 
to Philadelphia Energy Solutions Refining and Marketing, LLC, recorded 
on February 23, 2015 in Philadelphia, Pennsylvania, bearing Doc. ID 
52884740 
 

(the “Proposed Deed Language”). 

B. The Tank Farm 

29. Sunoco Logistics Partners Operations L.P. (“SLPO”) and PESRM are parties to 

that certain Promissory Note dated August 7, 2018 (the “Promissory Note”), in connection with 

which SLPO filed a timely Proof of Claim on October 18, 2019 as Claim No. 257 (as amended, 

the “Claim”).  As of the Petition Date, the balance due on the Promissory Note was $75,881,875, 

comprised of $75,000,000 in principal plus $881,875 of accrued interest.   SLPO’s claim is secured 
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by certain above ground storage tanks as described in the Open-end Mortgage, Assignment of 

Rents, Security Agreement, Financing Statement and Fixture Filing dated July 25, 2018 (the 

“Open-end Mortgage”).  True and correct copies of the Promissory Note and the Open-end 

Mortgage are attached hereto as Composite Exhibit E.   

30. Presumably, the Plan classifies the Claim as a Class 1, “Other Secured 

Claim.”   While the Plan appears to track the language of the Bankruptcy Code regarding treatment 

of secured claims, to date no agreement has been reached between the Debtors and SLPO regarding 

the treatment of SLPO’s Claim, the value of its collateral, right to a deficiency amount, and other 

treatment.  SLPO and the Debtors have been in discussions regarding the treatment of SLPO’s 

claim, but no resolution of the treatment of the Claim has been reached to date. 

31. Additionally, the Buyer’s (Hilco) reluctance to declare with any certainty what use 

will be made of the property and SLPO’s collateral, if any, post effective date, has a direct and 

material impact on the value of SLPO’s collateral.    

32. Therefore, until such time as an agreement is reached on the treatment of SLPO’s 

claim, the selection of the ultimate purchaser of the Debtors, and use of the Debtors’ assets post 

effective date, SLPO reserves all rights with respect thereto. 

C. Limited Objection to Contract Schedule and Cure 

33. The Contract Schedule provides that “[t]he Debtors reserve all rights to amend, 

revise, or supplement the First Amended Plan Supplement, and any of the documents and 

designations contained herein, at any time before the Effective Date of the Plan, or any such other 

date as may be provided for by the Plan or by order of the Bankruptcy Court.” 

34. The Contract Schedule allows the Debtors to remove any or all of the Sunoco 

Agreements therefrom, and reject them, at any time up through the effective date of the Plan, in 
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violation of section 365(d)(2) of the Bankruptcy Code (“In a case under chapter … 11 … of this 

title, the trustee may assume or reject an executory contract …of the debtor at any time before the 

confirmation of a plan …[.]”).  The Bankruptcy Code requires the Debtors to finalize the Contract 

Schedule at or before the Plan is confirmed. 

35. And, even if a post-confirmation amendment to the Contract Schedule were 

permitted, such a late-stage decision to reject the Sunoco Agreements would likely result in 

catastrophic damages to Sunoco because Sunoco will be left with little ability to assert massive 

damages related to the violation of the Deed restrictions that are incorporated into and enforceable 

under, inter alia, the Sunoco Agreements.  In such case, Sunoco would also be entitled to, inter 

alia, considerable administrative and unsecured claims flowing from those rejections. 

a. The Debtors’ Definition of “Cure” 

36. Sunoco also objects to the Debtors’ definition of “Cure” (and provision for $0 Cure 

Amounts for each Sunoco Agreement) in the Article V(C) of Plan and Exhibit A to the Plan 

Supplement, to the extent “Cure” does not include cure of all defaults, whether monetary or non-

monetary, or claims determined as of the Petition Date, including any amounts unbilled or accruing 

but not yet due, as required by 11 U.S.C. § 365(b)(1)(A). 
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b. The FTZ Subzone 35C Letter Agreement 

37. In furtherance of the obligations undertaken as a part of the Refining Contribution 

Agreement, PES and PESRM entered into the FTZ Subzone 35C Letter Agreement dated August 

20, 2013, as amended on June 7, 2018 (collectively the “Subzone Letter Agreement”). Pursuant to 

the Subzone Letter Agreement, the parties were to cooperate to remove certain of Sunoco’s assets 

from Subzone 35C. Efforts to remove those assets remain ongoing with Customs and the 

Philadelphia Regional Port Authority. The Contribution Agreement is currently listed as a contract 

to be assumed, and in order for all obligations under that agreement to be assumed and to avoid 

doubt as to the obligations assumed, the Subzone Letter Agreement (including the Amendment) 

should likewise be listed as an assumed contract.  

c. The Stipulation Relating to the Utilities Agreement 

38. On January 6, 2020, Sunoco Partners Marketing & Terminals L.P. (“SPMT”) and 

PESRM entered into a Stipulation relating to the Belmont Terminal Utilities and Lease of 

Warehouse Space (“Utilities Agreement”), which Stipulation was authorized by the Court on 

January 10, 2020 [ECF No. 734]. The Stipulation memorialized an agreement between SPMT and 

PESRM that the Utilities Agreement shall be kept in place and remain in full force and effect until 

sixty days after either party provides a notice of termination. It further provides that “[a]ny motion 

to reject the Utilities Agreement may not provide for rejection prior to the Termination Date.” 

Utilities Agreement, ¶ 1. Because the Utilities Agreement is not currently listed in the Debtors’ 

Contract Schedule as a contract to be assumed, Sunoco objects. The Debtors have an obligation 

under the Stipulation, to the extent they desire to reject the Utilities Agreement, to provide a 60-

day notice. Sunoco requests that the Utilities Agreement be assumed and the terms of the 

Stipulation complied with as to the Utilities Agreement’s rejection and termination.  
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d. Objection to Rejection of Pipeline Connection Agreements 

39. The Contract Schedule does not include two key pipeline connection agreements: 

(i) that certain Pipeline Connection Agreement dated September 8, 2012 by and between Sunoco 

Pipeline L.P. (“SPLP”) and PESRM related to approximately 1.04 miles of pipeline origination at 

PESRM’s Philadelphia Refinery Ballast Wharf and Terminating at SPLP’s Point Breeze Pump 

Station (the “Point Breeze Connection Agreement”), and (ii) that certain Pipeline Connection 

Agreement dated September 8, 2012 by and between SPLP and PESRM related to approximately 

7.36 miles of pipeline originating in Philadelphia, Pennsylvania and terminating in Woodbury, 

New Jersey (the “Woodbury Connection Agreement”). 

40. By not including the Point Breeze Connection Agreement and the Woodbury 

Connection Agreement (collectively, the “Connection Agreements”) on the Contract Schedule, the 

Debtors indicate their intent to reject the Connection Agreements. 

41. Section 365(a) of the Bankruptcy Code provides that a debtor in possession “subject 

to the court’s approval, may assume or reject any executory contract or unexpired lease of the 

debtor.”  11 U.S.C. § 365(a). The standard applied to determine whether the rejection of an 

executory contract or unexpired lease should be authorized is the “business judgment” standard. 

See In re Penn Traffic Co., 524 F.3d 373, 383 (2d Cir. 2008); In re Old Carco LLC, 406 B.R. 180, 

188 (Bankr. S.D.N.Y. 2009). 

42. Recognizing that a debtor has broad discretion to reject an executory contract, 

Sunoco and SPLP object to the rejection of the Connection Agreements on grounds that rejection 

does not meet the “business judgment” standard.  There is no benefit to these estates from rejection 

of the Connection Agreements, and importantly, assumption will not burden the estates in any 

manner.   
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43. On the other hand, assumption of the Connection Agreements will benefit both 

Hilco and SPLP. There is currently product in the pipeline that is the subject of the Point Breeze 

Connection Agreement, and for the product to be moved from the pipeline, the Point Breeze 

Connection Agreement must be assumed.  Assumption of the Point Breeze Connection Agreement 

will allow either Hilco or Sunoco/SPLP to purge the pipeline and move the product. 

44. Further, assumption of the Woodbury Connection Agreement will allow SPLP to 

move refined product from the Schuylkill River Tank Farm to the Eagle Point Terminal in New 

Jersey.  Hilco indicated it has not made a decision with respect to operation of the Schuylkill River 

Tank Farm, such that the Woodbury Connection Agreement should remain in place for the time 

being. 

45. Assumption of the Connection Agreements will not burden the bankruptcy estates 

in any way.  There is no Cure Amount or revenue associated with either Connection Agreement, 

such that assumption does not impose any financial burden on the Debtors or the bankruptcy 

estates.  On the other hand, rejection of the Connection Agreements will impose a significant 

burden on SPLP and Hilco (or any other purchaser) in terms of, inter alia, their ability to remove 

product already in the pipelines and the necessity of renegotiating pipeline connection agreements. 

Reservation of Rights 

Sunoco believes that in order for this Court to adjudicate any rights with respect to the 

negative, restrictive covenants that are contained in the Deeds and that run with the land, such 

adjudication must be by adversary proceeding, with Sunoco being a necessary party.  Fed. R. 

Bankr. P. 7001(2) & (9).  Sunoco objects to this Court determining any rights under and pursuant 

to the Deeds as part of a contested matter under Fed. R. Bankr. P. 9014.  Upon belief, no adversary 

proceeding has yet been commenced.  Sunoco is prepared to immediately commence an adversary 
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proceeding against the Debtors, Hilco, and any other necessary party in interest, if need be to, inter 

alia, enforce the covenants and restrictions contained in the Deeds. 

However, in reliance upon the Debtors’ representations in the First Amended Plan 

Supplement that the Sunoco Agreements will be assumed and assigned to Hilco, and that the 

negative restrictive covenants contained in the Deeds will be left unimpaired by confirmation of 

the Plan, Sunoco has not commenced any such adversary proceeding.  Out of an abundance of 

caution, however, Sunoco reserves all of its rights and remedies with respect to enforcement of 

any and all covenants and restrictions in the Deeds, including but not limited to commencement 

of any adversary proceeding against the Debtors and/or Hilco. 

As set forth above, to further reserve and protect its rights, Sunoco respectfully requests 

the Court include the Proposed Deed Language in any confirmation order. 

Finally, Sunoco reserves its right to amend and supplement this Limited Objection and 

make such other and further objections as it deems necessary or appropriate, and reserves all rights 

to object to any change to the treatment of Sunoco’s Agreements on any amended Contract 

Schedule. 

[THE REMAINDER OF THIS PAGE WAS INTENTIONALLY LEFT BLANK] 
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Conclusion 
 
 WHEREFORE, ETC Sunoco Holdings LLC f/k/a Sunoco, Inc. and its affiliates and 

subsidiaries respectfully request the Court sustain this Limited Objection and grant such other and 

further relief as the Court deems just and proper. 

Dated:  February 3, 2020   CHIPMAN BROWN CICERO & COLE, LLP 
 Wilmington, Delaware 

/s/ William E. Chipman, Jr.    
William E. Chipman, Jr. (No. 3818) 
Mark D. Olivere (No. 4291) 
Hercules Plaza 
1313 North Market Street, Suite 5400 
Wilmington, Delaware 19801 
Telephone: (302) 295-0191 
Facsimile: (302) 295-0199 
Email:   chipman@chipmanbrown.com 

        olivere@chipmanbrown.com 

        -and-  

David W. Parham 
John E. Mitchell 
Yelena Archiyan 
AKERMAN LLP 
2001 Ross Avenue, Suite 2550 
Dallas, Texas 75201 
Telephone: (214) 720-4300 
Facsimile: (214) 981-9339 
Email: david.parham@akerman.com 

john.mitchell@akerman.com 
yelena.archiyan@akerman.com 

Counsel to Sunoco Partners Marketing & Terminals 
LP and Sunoco Pipeline LP 
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	4. Prior to the Petition Date, on July 2, 2012, Philadelphia Energy Solutions LLC (“PES”), Sunoco, Inc. and Carlyle PES, LLC (“Carlyle”) entered into a Refining and Contribution Agreement (the “Contribution Agreement”).  The Refining and Contribution ...
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	7. Paragraph 5 of the Buyer-Seller Agreement identifies the obligations of PESRM.  Sunoco, Inc. (R&M) is a beneficiary of these obligations by virtue of its privity of contract with PESRM in the Buyer-Seller Agreement.  Pursuant to Paragraph 5, PESRM ...
	8. Consistent with the Contribution Agreement and the Buyer-Seller Agreement, Sunoco, Inc. (R&M) granted the Property and the Refinery, described as the “Premises,” to PESRM through a Special Warranty Deed dated September 7, 2012, and effective Septem...
	9. In connection with the sale to the Debtors, Sunoco also entered into that certain Settlement Agreement and Covenant Not to Sue by and among Sunoco, Inc. (R&M), Philadelphia Energy Solutions LLC, PESRM, the United States, on behalf of the Environmen...
	10. On June 21, 2019, the Refinery caught fire, resulting in an explosion.  The significant damage caused by the explosion required the Refinery to cease operations and forced the Debtors to file for bankruptcy.
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