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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

In re:       ) 

       ) 

EAT HERE BRANDS, LLC, et al.1,   ) 

       ) 

  Debtors.    ) 

       ) 

 Chapter 11 

 

 Lead Case No. 19-61688-WLH 

 

 (Joint Administration Requested) 

 

DEBTORS’ EMERGENCY MOTION TO AUTHORIZE PAYMENT OF PRE-

PETITION WAGES, PAYROLL TAXES, CERTAIN EMPLOYEE BENEFITS, 

AND RELATED EXPENSES, AND OTHER COMPENSATION TO EMPLOYEES 

 

Eat Here Brands, LLC, Babalu Atlanta #1 LLC, Babalu Atlanta #2 LLC, Babalu 

Knoxville #1 LLC, Babalu Memphis #1 LLC, Babalu Memphis #2 LLC, Babalu, LLC, and 

Babalu Birmingham #1 LLC (collectively, the “Debtors”), debtors and debtors-in-possession in 

the above-captioned bankruptcy cases, file this Debtors’ Emergency Motion to Authorize 

Payment of Pre-Petition Wages, Payroll Taxes, Certain Employee Benefits, and Related 

Expenses, and Other Compensation to Employees (this “Motion”). In support of this Motion, the 

Debtors respectfully represent as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334. Venue of these Bankruptcy Cases and this Motion in this District is proper pursuant to 28 

U.S.C. §§ 1408 and 1409. This is a core proceeding pursuant to 28 U.S.C. §157(b)(2). 

2. The statutory predicates for the relief requested herein are Sections 105(a) and 

363(b) of the Bankruptcy Code. 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are as follows:  Eat Here Brands, LLC (9694); Babalu Atlanta #1 LLC (4025); Babalu Atlanta 

#2 LLC (5240); Babalu Knoxville #1 LLC (3163); Babalu Memphis #1 LLC (9320); Babalu Memphis #2 LLC 

(4558); Babalu, LLC (7673); and Babalu Birmingham #1 LLC (1892).  The Debtors’ mailing address is 9755 

Dogwood Road, Suite 200, Roswell, Georgia 30075. 
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BACKGROUND 

A. The Debtors and these Bankruptcy Cases. 

3. On July 30, 2019 (the “Petition Date”) the Debtors each commenced voluntary 

cases (the “Bankruptcy Cases”) under Chapter 11 of Title 11 of the United States Code 

(the “Bankruptcy Code”).  

4. The Debtors have continued in possession of their properties and have continued 

to operate and manage their respective businesses as debtors-in-possession pursuant to Sections 

1107(a) and 1108 of the Bankruptcy Code.  

5. As of the date of these filings, no official committee of unsecured creditors has 

been appointed in these cases, and no request has been made for the appointment of a trustee or 

examiner. 

6. On the Petition Date, each Debtor filed a substantially similar motion with this 

Court seeking to have its bankruptcy case jointly administered with the other Debtor’s case 

pursuant to Rule 1015(b) of the Bankruptcy Rules. 

7. Additional information about the Debtors’ businesses and the events leading up to 

the commencement of the Bankruptcy Cases can be found in the Declaration of Ned Lidvall, 

Chief Executive Officer of the Debtors, in Support of Chapter 11 Petitions and First-Day Orders 

[Docket No. 5] (the “Lidvall Declaration”), which was filed contemporaneously with this 

Motion, and is incorporated herein by reference.  

B. The Employee Obligations. 

8. The Debtors employ approximately 567 people (the “Employees”), of which 36 

are employed on a full-time, salaried basis (“Salaried Employees”) and 531 are hourly 

employees (“Hourly Employees”). Approximately 122 Hourly Employees were full-time 

equivalent employees (“Hourly FTE Employees”) as of the last open-enrollment period in 
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November 2018, meaning that, as of the open enrollment period, the Hourly Employee averaged 

30 hours per week for the prior six months. 

9. The Debtors utilize independent contractors from time to time (collectively, 

the “Independent Contractors”). Currently, the Debtors utilizes a single independent contractor 

for marketing and graphic-design services. The Independent Contractors receive 1099 forms for 

tax purposes, and, accordingly, do not represent a payroll tax burden to the Debtors and are not 

entitled to any of the employee benefits discussed in this Motion. 

10. By this Motion, the Debtors seek authority to pay the wages, additional 

compensation, and benefits more fully described below (the “Employee Obligations”) that 

become payable during the pendency of these Bankruptcy Cases and to continue at this time its 

practices, programs, and policies with respect to their Employees and Independent Contractors, 

as such practices, programs, and policies were in effect as of the Petition Date.  Even though the 

Debtors have incurred certain Employee Obligations prior to the Petition Date, certain of the 

Employee Obligations will become due and payable in the ordinary course of the Debtors’ 

business on and after the Petition Date. The Employee Obligations include, without limitation: 

(i) wages, salary, and other compensation; (ii) payroll taxes; (iii) vacation programs; (iv) expense 

reimbursement; (v) auto allowance; and (vi) health and welfare benefits. The Employee 

Obligations are more specifically described as follows:  

 Wages, salaries, and other compensation. These obligations consist of wages, 

salaries, and commissions owed to the Employees (the “Payroll Obligations”). 

The Debtors pay their Employees bi-weekly, in arrears. The average Payroll 

Obligation is approximately $295,000. In addition to wages paid through payroll, 

certain Hourly Employees (bartenders, servers, and servers’ assistants) receive 

tips or tipshares in cash at the end of each daily shift (“Tips”), and two of the 

Debtors’ Salaried Employees are catering managers and receive commissions in 

addition to their salaries. Those commissions are based on catering and banquet 

sales for the preceding four-week fiscal period.2 Mobile-phone and parking 

reimbursement, discussed below, are also included in Payroll Obligations. The 

                                                 
2 Debtors operate on 13 fiscal periods.  Each fiscal period comprises two two-week pay periods. 
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gross amount of Payroll Obligations includes certain deductions described 

separately below, such as payroll taxes owed by the Employees and/or the 

Employer. Additionally, though already paid, Tips are included along with the 

Payroll Obligations for the purposes of determining payroll taxes, as discussed 

below. As a general rule, Payroll Obligations are deposited directly into the 

Employees’ bank accounts, though exceptions are made, in which case payment 

will be made by paper check.3 As of the Petition Date, the Debtors owe 

approximately $307,000 on account of Payroll Obligations.4 

 Independent Contractors. These obligations consist of amounts owed as 

compensation to the Independent Contractors. The amount paid by the Debtors to 

Independent Contractors for marketing services is $4,000 per four-week fiscal 

period.  As of the Petition Date, the Debtors owe approximately $0.00 on account 

of obligations to the Independent Contractors. 

 Payroll taxes. These obligations consist of federal, state, and local income taxes, 

social security, and Medicare taxes. The payroll taxes include the amounts owed 

by Employees that are withheld from the gross amount of the Employees’ wages 

or salary as well as the amounts separately owed by the Debtors.  Payroll taxes are 

withheld from Employee paychecks and remitted along with the net pay and 

employer taxes to the payroll company, Paycor, one business day prior to the pay 

date.  Paycor either directly deposits or remits a paper check for net pay and 

remits all taxes to the respective taxing authorities.  In the year preceding the 

Petition Date, the Debtors’ average payroll tax liability for Employees ranged 

from approximately $92,629.49 to $138.190.28 per fiscal period consisting of  

approximately $29,763.66 to $44,078.73 for the Employer obligation and 

approximately $62,865.83 to $94,111.55 for Employee obligations, which is 

included in the gross amount of the Payroll Obligations discussed above. As of 

the Petition Date, the Debtors owe approximately $96,500 on account of 

outstanding pre-petition payroll taxes. 

 Unemployment taxes. The Debtors also pay certain state and federal 

unemployment taxes computed as a percentage of the first $7,000 of an 

Employee’s gross wages for federal unemployment taxes and between $7,000 to 

14,000 of an Employee’s gross wages (varying by state) for state unemployment 

taxes. Paycor also collects unemployment taxes each pay period and remits the 

taxes to the respective tax authorities.  The Debtors’ unemployment tax liability 

for June 2019 was $6,197.86. As of the Petition Date, the Debtors owe 

approximately $2,500 on account of outstanding pre-petition 

unemployment taxes. 

 Vacation and holiday programs. These obligations consist of time off for vacation 

and company holidays. Eat Here Brands, LLC recognizes seven holidays per year.  

                                                 
3 Approximately 93% of Employees are enrolled in direct deposit. 

 
4 The Debtor’s’ CEO, Ned Lidvall, has deferred all of his $2,500 weekly compensation since his retention 

and, as of the Petition Date, is owed approximately $27,000. Through this Motion, the Debtors are seeking authority 

to pay Mr. Lidvall $12,850 (the amount of the priority cap) of this back compensation. 
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The other Debtors recognize two (Christmas day and Thanksgiving day). In 

addition, full-time salaried employees receive two-weeks’ paid time off, and 

Hourly FTE Employee with one-year continuous employment averaging 35 hours 

per week for the six months prior to the their anniversary date are eligible for one-

week of paid vacation, with pay calculated at the average of hours worked in the 

preceding six-month period. 

 Expense Reimbursements. The Debtors reimburse Employees for expenditure of 

personal funds on work-related expenses and for mileage in personal vehicles on 

work-related trips at the IRS rates approved for reimbursement of travel offsite by 

employees.  Additionally, Debtors provide certain Salaried Employees a mobile-

phone reimbursement of $75 per pay period and Salaried Employees at Babalu 

Knoxville #1 LLC receive a parking reimbursement of $40 per period.  As of the 

Petition Date, the Debtors owe approximately $2,500 to various Employees and 

former Employees on account of reimbursable expenses. 

 

 Auto Allowance. In lieu of mileage reimbursement, the Debtors’ Marketing 

Director, IT Manager, Executive Chef, Operations and Training Administrator, 

and two Regional Operations Administrators receive an auto-allowance, which 

ranges from $100 to $350 per pay period, and totals $1,250 per pay period. 

 

 Health and welfare benefits. The Debtors provide certain Employees with health, 

dental, and vision insurance.  

o Health Insurance. For Salaried Employees and qualified Hourly FTE 

Employees, the Debtors provide health-insurance plans that are 

administered by United Healthcare. Currently, there are 47 -participants 

in this program.  For Hourly FTE Employees, the Debtors pay in-

advance premiums ranging from $321.13 to $674.37 per month 

depending on the plan elected, which the Hourly FTE Employees 

partially reimburse, ranging from $48.76 to $198.37 per Hourly FTE 

Employee per pay period depending on the plan elected and the Hourly 

FTE Employee’s hourly wage. For Salaried Employees, the Debtors pay 

in-advance premiums ranging from $418.60 to $1,213.94 per month 

depending on the plan elected, which the Salaried Employees partially 

reimburse, ranging from $38.64 to $251.57 per Salaried Employee per 

pay period depending on the plan elected. Total reimbursements for 

Hourly FTE and Salary Employees total $5,297.39 per pay period 

o Dental Insurance. The Debtors provide Salaried Employees a dental-

insurance plan administered by United Healthcare. Currently, there are 

27 Salaried Employees participating in this program.  The Debtors pay 

in-advance the monthly premiums ranging from $13.40 to $42.81 per 

Salaried Employees per pay period depending on the plan elected, which 

the Salaried Employees totally reimburse through payroll deductions.  

o Vision Insurance. The Debtors provide Salaried Employees a vision-

insurance plan administered by United Healthcare.  Currently, there are 
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25 Salaried Employees participating in this program.  The Debtors pay in 

advance the monthly premiums ranging from $4.01 to $11.41 per 

Salaried Employees per pay period depending on the plan elected, which 

the Salaried Employees totally reimburse through payroll deductions.  

o Combined Premium.  The Debtors pay a United Healthcare a combined 

premium of $31,016.04 for Health, Dental, and Vision Insurance, of 

which the Debtors subsidize $15,544 for Health Insurance premiums, as 

discussed above. The next combined premium payment comes due on 

August 1, 2019. 

RELIEF REQUESTED 

11. By this Motion, the Debtors seek authority to pay the Employee Obligations that 

become payable during the pendency of these chapter 11 cases, including that portion of 

Employee Obligations that had accrued pre-petition, and to continue at this time their practices, 

programs, and policies with respect to their Employees and Independent Contractors, as such 

practices, programs, and policies were in effect as of the Petition Date. Furthermore, because it is 

difficult for the Debtors to determine with precision the accrued pre-petition amount for many of 

the Employee Obligations, to the extent that the Debtors subsequently determine that there are 

any additional outstanding Employee Obligations related to the programs and policies described 

in this Motion, the Debtors request authority to pay such pre-petition amounts; provided that, 

such amount do not exceed the priority amount set forth in Section 507(a)(4) for any individual 

Employee.  The Debtors similarly request that they be authorized to pay any cost or penalty 

incurred by any recipient of Employee Obligations in the event that a check issued by the 

Debtors for payment of the Employee Obligations is inadvertently not honored because of the 

filing of these Bankruptcy Cases. 

BASIS FOR RELIEF 

A.  Cause Exists to Authorize the Payment of the Employee Obligations. 

12. Pursuant to Sections 507(a)(4) and 507(a)(5) of the Bankruptcy Code, a debtor’s 

employees’ claims for “wages, salaries, or commission, including vacation, severance, and sick 

Case 19-61688-wlh    Doc 10    Filed 07/30/19    Entered 07/30/19 17:05:29    Desc Main
 Document      Page 6 of 17



13705477v2 7 

leave pay” earned within ninety (90) days before the Petition Date, and claims against the 

Debtors for contributions to employee benefit plans arising from services rendered within one 

hundred eighty (180) days before the Petition Date, are afforded unsecured priority status to the 

extent the claims do not exceed $12,850.  11 U.S.C. § 507(a)(4), (5).  Accordingly, the Debtors 

believe that almost all of the Employee Obligations would constitute priority claims.5 

13. Pursuant to Section 105(a) of the Bankruptcy Code, a bankruptcy court has broad 

authority to enforce the provisions of the Bankruptcy Code either under the specific statutory 

language of the Bankruptcy Code or under equitable doctrines.  

14. Moreover, courts have authorized debtors to pay pre-petition amounts pursuant to 

Section 363(b) when sound business justification exists, and the payments are necessary to the 

bankruptcy process. See In re Ionosphere Clubs, Inc., 98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989); 

see also Burchinal v. Cent. Wash. Bank (In re Adams Apple, Inc.), 829 F.2d 1484, 1490 (9th Cir. 

1987); In re Quality Interiors, Inc., 127 B.R. 391, 396 (Bankr. N.D. Ohio 1991).  

15. Other courts also have recognized the applicability of the “necessity of payment” 

doctrine with respect to the payment of pre-petition employee compensation and benefits. 

See, e.g., In re Chateaugay Corp., 80 B.R. 279, 282 (S.D.N.Y. 1987) (concluding that it is 

appropriate for the bankruptcy court to defer to debtor’s business judgment in permitting 

payment of certain workers’ compensation claims); In re Braniff, Inc., 218 B.R. 628, 633 (Bankr. 

M.D. Fla. 1998) (noting that debtors may pay pre-petition wages when necessary to ensure 

employees remain on the job post-petition); In re Ionosphere Clubs, Inc., 98 B.R. 174, 176 

(Bankr. S.D.N.Y. 1989) (“This rule recognizes the existence of the judicial power to authorize a 

Debtor in a reorganization case to pay pre-petition claims where such payment is essential to the 

continued operation of the debtor.”); In re Gulf Air, Inc., 112 B.R. 152, 153–54 (Bankr. W.D. La. 

                                                 
5 As previously indicated, although Mr. Lidvall is owed in excess of the priority cap, the Debtors are only 

seeking authority to pay him $12,850 in pre-petition employment compensation. 
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1989) (authorizing debtor-in-possession to pay pre-petition employee wages, benefits, and 

health, life, and workers’ compensation insurance premiums). The Debtors submit that, as 

illustrated below, application of the “necessity of payment” doctrine is wholly warranted in these 

bankruptcy cases. 

16. Any delay in paying Employee Obligations will adversely impact the Debtors’ 

relationships with their Employees and will irreparably impair the morale, dedication, 

confidence, and cooperation of the very people upon whom the Debtors rely in order for their 

businesses to be successful. The Debtors must have the support of their Employees in order for 

the Debtors’ efforts in these chapter 11 cases to succeed. Put simply, if the relief requested by 

this Motion is not granted, the Debtors will likely be out of business altogether. 

17. Moreover, absent an order granting the relief requested in this Motion, the 

Debtors’ Employees will suffer undue hardship and, in many instances, serious financial 

difficulties, as the amounts in question are needed to enable certain of the Employees to meet 

their own personal financial obligations. The stability of the Debtors will thus be undermined, 

perhaps irreparably, by the possibility that otherwise loyal Employees will seek other 

employment alternatives.  

18. The Debtors do not seek to alter their compensation, vacation, and other benefit 

policies in this Motion, and this Motion is not to be deemed an assumption or adoption of any 

agreement or policy providing for any such benefits. Instead, this Motion is intended only to 

permit the Debtors, in their discretion, to make payments consistent with those policies and to 

permit the Debtors, in their discretion, to continue to honor its practices, programs, and policies 

with respect to their Employees, as such practices, programs, and policies were in effect as of the 

Petition Date. 
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19. Relief similar to that requested herein has been granted by courts in other 

substantial chapter 11 cases in this District. See, e.g., In re Lake Point Land, LLC, No. 18-41337 

(Bankr. N.D. Ga. June 13, 2018) [Docket No. 27] (Ellis-Monro, J.); In re AstroTurf, LLC, No 16-

41504 (Bankr. N.D. Ga. July 7, 2016) (Bonapfel, J.)[Docket No. 59]; In re S. Reg’l Health Sys., 

Inc., No. 15-64266 (Bankr. N.D. Ga. Aug. 5, 2015) (Hagenau, J.) [Docket No. 39]; In re Cagle’s, 

Inc., No. 11-80202 (Bankr. N.D. Ga. Oct. 20, 2011) (Bihary, J.) [Docket No. 30]; In re Pike 

Nursery Holding, LLC, Case No. 07-79129 (Bankr. N.D. Ga. Nov. 16, 2007) (Diehl, J.) [Docket 

No. 39]; In re Allied Holdings, Inc., Case No. 05-12515 (Bankr. N.D. Ga. Aug. 2, 2005) (Drake, 

J.) [Docket No. 58]; In re Rhodes, Inc., Case No. 04-78434 (Bankr. N.D. Ga. Nov. 8, 2004) 

(Diehl, J.) [Docket No. 61]; In re Galey & Lord, Inc., Case No. 04-43098 (Bankr. N.D. Ga. Aug. 

19, 2004) (Diehl, J.) [Docket No. 20]; In re Dan River Inc., Case No. 04-10990 (Bankr. N.D. Ga. 

Apr. 1, 2004) (Drake, J.) [Docket No. 54]; In re Sport Court, Inc., Case No. 04-41107 (Bankr. 

N.D. Ga. Mar. 18, 2004) (Bonapfel, J.) [Docket No. 17]; In re Sw. Recreational Indus., Inc., 

Case No. 04-40656 (Bankr. N.D. Ga. Feb. 17, 2004) (Bonapfel, J.) [Docket No. 23]; In re iPcs, 

Inc., Case No. 03-62695 (Bankr. N.D. Ga. Feb. 25, 2003) (Diehl, J.) [Docket No. 32]; In re 

Centennial Health Care Corp., Case No. 02-74974 (Bankr. N.D. Ga. Dec. 24, 2002) (Massey, J.) 

[Docket No. 40]; In re New Power Co., Case No. 02-10835 (Bankr. N.D. Ga. July 12, 2002) 

(Drake, J.) [Docket No. 164].  

B. The Debtors’ Bank Should Be Authorized to Honor and Pay Checks Issued 

and to Make Other Transfers in Respect of the Employee Obligations. 

20. If the Court grants the relief sought in this Motion, the Debtors request that their 

banks and other financial institutions be authorized and directed, when requested by the Debtors 

and in the Debtors’ sole discretion, to receive, process, honor, and pay any and all checks drawn 

on the Debtors’ accounts to pay the Employee Obligations, whether those checks were presented 

prior to or after the Petition Date, and make other transfers necessary to implement these 
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transactions provided that sufficient funds are available in the applicable accounts to make the 

payments and transfers. The Debtors represent that each of these checks can be readily identified 

as relating directly to the authorized payment of Employee Obligations. Accordingly, the 

Debtors believe that checks and transfers other than those relating to such authorized payments 

will not be honored inadvertently.  

21. The Debtors similarly request that they be authorized to pay any cost or penalty 

incurred by a person to which Employee Obligations are owed in the event that a check issued by 

the Debtors for payment of the Employee Obligations is inadvertently not honored because of the 

filing of the Debtors’ Chapter 11 bankruptcy cases. Though the Debtors estimate any such costs 

or penalties to be de minimis in amount, if the Debtors are not authorized to pay such costs or 

penalties, then their Employees will suffer the exact type of harm that this Motion seeks to 

prevent, and the Debtors will suffer from loss of Employee goodwill. 

22. Based on the foregoing, the Debtors submit the relief requested in this Motion is 

necessary and appropriate, is in the best interests of their estates and creditors, and should be 

granted in all respects.  

23. The Debtors submit that the facts cited in this Motion and in the Lidvall 

Declaration, filed contemporaneously herewith, illustrate that the relief requested is necessary to 

avoid immediate and irreparable harm to the Debtors and their estates. Based on the foregoing, 

Rule 6003 of the Bankruptcy Rules, to the extent it is applicable, has been satisfied. 

24. To the extent the fourteen (14) day stay of Rule 6004(h) of the Bankruptcy Rules 

may be construed to apply to the subject matter of this Motion, the Debtors request that such stay 

be waived. 
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NOTICE 

25. Notice of this Motion has been given to the following parties, or in lieu thereof, to 

their counsel: (a) the Office of the United States Trustee for Northern District of Georgia; (b) 

counsel for Origin Bank, the Debtors’ pre-petition senior secured creditor; (c) the Debtors’ thirty 

(30) largest unsecured creditors on a consolidated basis; (d) all applicable tax authorities; and 

(e) all other parties required to receive service under Rule 2002 of the Bankruptcy Rules. In light 

of the nature of the relief requested, the Debtors respectfully submit that no further notice is 

necessary.  

CONCLUSION 

WHEREFORE, the Debtors respectfully requests that this Court: 

(a) enter an order in the form attached to this Motion as Exhibit A authorizing 

payment of the Employee Obligations and authorizing the applicable banks and 

financial institutions to honor and process all checks relating to Employee 

Obligations; and 

(b) grant the Debtors such other and further relief as is just and proper. 
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Respectfully submitted this 30th day of July 2019. 

 

ARNALL GOLDEN GREGORY LLP 

 

/s/ Darryl S. Laddin    

Darryl S. Laddin  

Georgia Bar No. 460793 

Sean C. Kulka 

Georgia Bar No. 648919 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: darryl.laddin@agg.com 

Email: sean.kulka@agg.com 

 

Proposed Attorneys for Debtors and  

      Debtors in Possession 
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EXHIBIT A 

 

Proposed Order 
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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

In re:       ) 

       ) 

EAT HERE BRANDS, LLC, et al.6,   ) 

       ) 

  Debtors.    ) 

       ) 

 Chapter 11 

 

 Lead Case No. 19-61688-WLH 

 

 (Joint Administration Requested) 

 

ORDER AUTHORIZING PAYMENT OF PRE-PETITION WAGES,  

PAYROLL TAXES, CERTAIN EMPLOYEE BENEFITS, AND RELATED 

EXPENSES, AND OTHER COMPENSATION TO EMPLOYEES 

 

This matter is before the Court on the Debtors’ Emergency Motion to Authorize Payment 

of Pre-Petition Wages, Payroll Taxes, Certain Employee Benefits and Related Expenses, and 

Other Compensation to Employees [Docket No.  ] (the “Motion”) of Eat Here Brands, LLC, 

Babalu Atlanta #1 LLC, Babalu Atlanta #2 LLC, Babalu Knoxville #1 LLC, Babalu Memphis #1 

LLC, Babalu Memphis #2 LLC, Babalu, LLC, and Babalu Birmingham #1 LLC (collectively, 

                                                 
6 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are as follows:  Eat Here Brands, LLC (9694); Babalu Atlanta #1 LLC (4025); Babalu Atlanta 

#2 LLC (5240); Babalu Knoxville #1 LLC (3163); Babalu Memphis #1 LLC (9320); Babalu Memphis #2 LLC 

(4558); Babalu, LLC (7673); and Babalu Birmingham #1 LLC (1892).  The Debtors’ mailing address is 9755 

Dogwood Road, Suite 200, Roswell, Georgia 30075. 
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the “Debtors”). All capitalized terms used but not defined in this Order shall have the meanings 

given to them in the Motion. 

The Court has considered the Motion, the Declaration of Ned Lidvall, Chief Executive 

Officer of the Debtors, in Support of Chapter 11 Petitions and First-Day Orders [Docket No. 5], 

and the matters reflected in the record of the hearing held on the Motion on August 1, 2019 at 

7:30 a.m.  It appears that the Court has jurisdiction over this proceeding; that this is a core 

proceeding; that notice has been given to the Office of the United States Trustee for Northern 

District of Georgia, counsel for Origin Bank, the Debtors’ pre-petition senior secured creditor, 

the Debtors’ thirty (30) largest unsecured creditors on a consolidated basis, all applicable tax 

authorities, and all other parties required to receive service under Rule 2002 of the Bankruptcy 

Rules and that no further notice is necessary; that the relief sought in the Motion is in the best 

interests of the Debtors, their estates, and their creditors; and that good and sufficient cause 

exists for such relief. 

Accordingly, it is hereby ORDERED as follows: 

1. The Motion is GRANTED.  

2. The Debtors are authorized, but not directed, to pay to their Employees and 

Independent Contractors all Employee Obligations that have accrued by virtue of the services 

rendered by their Employees and Independent Contractors prior to the Petition Date. The 

Employee Obligations that the Debtors are authorized to pay are described in the Motion and 

include, without limitation, the following Employee Obligations: (i) wages, salary, and other 

compensation; (ii) payroll taxes; (iii) vacation programs; (iv) expense reimbursement; (v) auto 

allowance; and (vi) health and welfare benefits.  
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3. Except as set forth in this Order, the Debtors are authorized (but not directed) to 

make payments consistent with their practices, programs, and policies with respect to the 

Employees, as such practices, programs, and polices were in effect as of the Petition Date. 

4. The Debtors’ banks are authorized and directed to honor any check or draft 

representing an Employee Obligation that may be presented for payment and to make other 

transfers necessary to implement these transactions, provided that, sufficient funds are available 

in the applicable accounts to make the payments and transfers. The Debtors are further 

authorized to pay any cost or penalty incurred by their Employees in the event that a check 

issued by the Debtors for payment of the Employee Obligations is inadvertently not honored 

because of the filing of the Debtors’ bankruptcy cases. 

5. The banks and other financial institutions that process, honor, and pay any and all 

checks on account of Employee Obligations shall rely on the representations of the Debtors as to 

which checks are issued and authorized to be paid in accordance with this Order without any 

duty of further inquiry and without liability for following the Debtors’ instructions. 

6. Neither this Order, nor the Debtors’ payment of any amounts authorized by this 

Order, shall: (i) result in any assumption of any executory contract by the Debtors; (ii) result in a 

commitment to continue any plan, program, or policy of the Debtors; or (iii) impose any 

administrative, pre-petition, or post-petition liabilities upon the Debtors. 

7. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order.  

8. To the extent the fourteen day stay of Rule 6004(h) of the Bankruptcy Rules may 

be construed to apply to the subject matter of this Order, such stay is hereby waived. 
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9. Counsel for the Debtors is directed to serve a copy of this Order on the Office of 

the United States Trustee for Northern District of Georgia, counsel for Origin Bank, the Debtors’ 

pre-petition senior secured creditor, the Debtors’ thirty (30) largest unsecured creditors on a 

consolidated basis, and all applicable tax authorities within three (3) days of the entry of this 

Order and to file a certificate of service with the Clerk of the Court. 

*** END OF ORDER *** 

Prepared and presented by: 

 

ARNALL GOLDEN GREGORY LLP 

 

/s/ Darryl S. Laddin     

Darryl S. Laddin  

Georgia Bar No. 460793 

Sean C. Kulka 

Georgia Bar No. 648919 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: darryl.laddin@agg.com 

Email: sean.kulka@agg.com 

 

Proposed Attorneys for Debtors and Debtors in Possession 
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