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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

In re:        ) 

        ) 

EAT HERE BRANDS, LLC, et al.1,    ) 

        ) 

  Debtors.     ) 

        ) 

 Chapter 11 

 

 Lead Case No. 19-61688-WLH 

 

 (Joint Administration Requested) 

 

DEBTORS’ EMERGENCY MOTION FOR AUTHORITY TO CONTINUE 

PRE-EXISTING INSURANCE PROGRAMS AND TO PAY PRE-

PETITION PREMIUMS AND RELATED OBLIGATIONS 

 

Eat Here Brands, LLC, Babalu Atlanta #1 LLC, Babalu Atlanta #2 LLC, Babalu 

Knoxville #1 LLC, Babalu Memphis #1 LLC, Babalu Memphis #2 LLC, Babalu, LLC, and 

Babalu Birmingham #1 LLC (collectively, the “Debtors”), debtors and debtors-in-possession in 

the above-captioned bankruptcy cases, file this Debtors’ Emergency Motion for Authority to 

Continue Pre-Existing Insurance Programs and to Pay Pre-Petition Premiums and Related 

Obligations (the “Motion”). In support of this Motion, the Debtors respectfully represent 

as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

and 1334.  Venue of these Bankruptcy Cases and this Application in this District is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409.  This is a core proceeding pursuant to 

28 U.S.C. § 157(b)(2).  

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are as follows:  Eat Here Brands, LLC (9694); Babalu Atlanta #1 LLC (4025); Babalu Atlanta 

#2 LLC (5240); Babalu Knoxville #1 LLC (3163); Babalu Memphis #1 LLC (9320); Babalu Memphis #2 LLC 

(4558); Babalu, LLC (7673); and Babalu Birmingham #1 LLC (1892).  The Debtors’ mailing address is 9755 

Dogwood Road, Suite 200, Roswell, Georgia 30075. 
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2. The statutory predicate for the relief requested in this Motion are Sections 105 

and 363 of the Bankruptcy Code. 

BACKGROUND 

A. General Background 

3. On July 30, 2019 (the “Petition Date”), the Debtors each commenced voluntary 

cases (the “Bankruptcy Cases”) under Chapter 11 of Title 11 of the United States Code 

(the “Bankruptcy Code”).  

4. The Debtors have continued in possession of their properties and have continued 

to operate and manage their respective businesses as debtors-in-possession pursuant to 

Sections 1107(a) and 1108 of the Bankruptcy Code.  

5. As of the date of these filings, no official committee of unsecured creditors has 

been appointed in these cases, and no request has been made for the appointment of a trustee or 

examiner. 

6. On the Petition Date, each Debtor filed a substantially similar motion with this 

Court seeking to have its bankruptcy case jointly administered with the other Debtor’s case 

pursuant to Rule 1015(b) of the Bankruptcy Rules. 

7. Additional information about the Debtors’ businesses and the events leading up to 

the commencement of the Bankruptcy Cases can be found in the Declaration of Ned Lidvall, 

Chief Executive Officer of the Debtors, in Support of Chapter 11 Petitions and First-Day Orders 

[Docket No. 5] (the “Lidvall Declaration”), which was filed contemporaneously with this 

Motion, and is incorporated herein by reference. 
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B. The Debtors’ Insurance Programs 

8. In connection with the operation of their businesses, the Debtors maintain various 

insurance policies and programs through several different insurance carriers (the “Insurance 

Carriers”).  All insurance policies (except for policies where the entire premium is paid in 

advance) covering the Debtors are listed on the attached Exhibit A, together with a list of the 

Insurance Carriers, policy terms, and the premiums due thereunder.  

9. The insurance policies and programs covering the Debtors include liability and 

property insurance policies, which provide the Debtors with insurance coverage relating to, 

among other things, D&O Insurance, General liability, Umbrella, Commercial Property, Crime, 

& Auto, and Workers Compensation.  

10. As of the Petition Date, the Debtors believe that they are current on their 

insurance premiums with respect to the prepetition period.  However, to the extent there is an 

outstanding insurance policy premium payable by the Debtors that relates (in whole or in part) to 

the pre-petition period, the Debtors seek authority to pay these pre-petition premiums in the 

ordinary course of business as such payments are necessary to keep their insurance policies and 

programs in force. 

C. Workers’ Compensation Program 

11. Under the laws of the States where the Debtors operate, including Alabama, 

Georgia, Mississippi, and Tennessee, the Debtors are required to maintain workers’ 

compensation policies and programs to provide their employees with coverage for claims arising 

from or related to their employment with the Debtors.  Worker’s compensation coverage for the 

Debtors employees is covered by a workers compensation insurance policy with Eastern Alliance 

Insurance Group and Eat Here Brands, LLC (the “Workers’ Compensation Program”).  Eat Here 
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Brands, LLC’s policy with Eastern Alliance Insurance Group covers claims for bodily injury of 

up to $1 million per accident and claims for disease up to $1 million for each employee.  

Employees submit claims directly to Eastern Alliance Insurance Group.  Debtors’ premium for 

this policy is $85,716 approximately $150 per employee per year—which covers a period from 

November 2018 to November 2019.  The Debtors paid 25% of the premium up front and pay 

monthly premiums in advance in the amount of $7,143. 

12. As of the Petition Date, there were not any claims pending against the Debtors 

under the Workers’ Compensation Program.  Accordingly, the Debtors are not aware of any 

deductibles or other amounts owed on account of the Workers’ Compensation Program. 

RELIEF REQUESTED 

13. By this Motion, the Debtors seek an order (a) authorizing them to maintain their 

insurance programs, insurance policies, Workers’ Compensation Program, and any related 

agreements, as such practices, programs, and policies were in effect as of the Petition Date and to 

pay, in their sole discretion, pre-petition amounts accrued in connection therewith (subject to any 

applicable cash collateral or DIP financing order), and (b) authorizing the Debtors’ banks to 

receive, process, and pay any and all checks and other transfers related to such obligations. 

BASIS FOR RELIEF 

14. This Court has the authority to grant the relief requested in this Motion pursuant 

to Sections 105(a) and 363(b) of the Bankruptcy Code.  Section 363(b)(1) provides that “[t]he 

trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.” 11 U.S.C. § 363(b)(1).  Moreover, Section 105(a) allows the 

Court to authorize payments on account of certain pre-petition claims when necessary.  

Section 105(a) provides, in relevant part, that “[t]he court may issue any order, process, or 
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judgment that is necessary or appropriate to carry out the provisions of this title.” 

11 U.S.C. § 105(a). 

15. The Debtors seek authorization to (a) continue their insurance policies and 

programs in place with the Insurance Carriers and the Workers’ Compensation Program 

(collectively, the “Insurance Programs”) on an uninterrupted basis, consistent with pre-existing 

practices, and pay, when due, and in the ordinary course of the Debtors’ businesses, all pre-

petition premiums, administrative fees, and other pre-petition obligations (collectively, 

the “Insurance Obligations”) to either the insurance broker or the Insurance Carriers, as the case 

may be, to the extent due and payable post-petition. 

16. Certain of the Debtors’ insurance policies for which the Debtors are the only 

named insured involve deductible amounts for each claim that is submitted.  To the extent a 

deductible payment or reimbursement relating to a period prior to the Petition Date is 

outstanding with respect to any of these insurance policies, the Debtors seek authority, in their 

discretion, to make such payments in the same manner that such payments were made prior to 

the Petition Date by making such payments directly to the Insurance Carrier. 

17. It is essential to the continued operation of the Debtors’ businesses and their 

efforts in these chapter 11 bankruptcy cases that the Insurance Programs be maintained on an 

ongoing and uninterrupted basis.  The failure to pay premiums when due may affect the Debtors’ 

ability to renew the insurance policies.  If the insurance policies are allowed to lapse, the Debtors 

could be exposed to substantial liability for damages resulting to persons and property of the 

Debtors and others.  Such exposure could have an extremely negative impact on the Debtors’ 

ongoing business operations and would also place the Debtors’ respective assets at risk. 
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18. Continued effectiveness of an executive liability policy is necessary to the 

retention of qualified and dedicated senior management and directors/managers.  

19. Finally, pursuant to guidelines established by the United States Trustee, the 

Debtors are obligated to remain current with respect to certain of their primary 

insurance policies. 

20. The amounts the Debtors propose to pay in respect of the Insurance Programs are 

minimal in light of the size of the Debtors’ bankruptcy estates and the potential exposure of the 

Debtors, absent insurance coverage.  Therefore, it is critical that the Debtors continue to maintain 

their Insurance Programs on an uninterrupted basis and be permitted to pay any obligations in the 

ordinary course of business and consistent with pre-petition practices. Relief similar to that 

requested in this Motion has been granted by courts in other substantial chapter 11 cases.  

See, e.g., In re Lake Point Land, LLC, No. 18-41337 (Bankr. N.D. Ga. June 13, 2018) 

[Docket No. 29] (Ellis-Monro, J.); In re AstroTurf, LLC, No. 16-41504 (Bankr. N.D. Ga. July 7, 

2016) (Bonapfel, J.) [Docket No. 55]; In re Cagle’s, Inc., No. 11-80202 (Bankr. N.D. Ga. Oct. 

20, 2011) (Bihary, J.) [Docket No. 28]; In re AtheroGenics, Inc., Case No. 08-78200 (Bankr. 

N.D. Ga. Oct. 16, 2008) (Massey, J.) [Docket No. 55]; In re Pike Nursery Holding, LLC, Case 

No. 07-79129 (Bankr. N.D. Ga. Nov. 16, 2007) (Diehl, J.) [Docket No. 34]; In re Foamex Int’l 

Inc., Case No. 05-12685 (Bankr. D. Del. Sept. 21, 2005) (Walsh, J.) [Docket No. 41]; In re 

Allied Holdings, Inc., Case Nos. 05-12515–05-12537 (Bankr. N.D. Ga. Aug. 1, 2005) (Drake, J.) 

[Docket Nos. 56 and 62]; In re Centennial HealthCare Corp., Case No. 02-74974 (Bankr. N.D. 

Ga. Dec. 20, 2002) (Massey, J.) [Docket No. 48].  Given the crucial nature of the Debtors’ 

various insurance coverage, the Debtors submit that similar relief is appropriate in these chapter 

11 bankruptcy cases. 
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21. The maintenance of the Workers’ Compensation Program is likewise justified 

because applicable state law mandates this coverage, and 28 U.S.C. § 959(b) requires the 

Debtors to comply with valid state laws.  In addition, the Debtors’ employees all depend on the 

protection that the Workers’ Compensation Program provides. 

22. As of the Petition Date, the Debtors do not owe any amounts on account of the 

Workers’ Compensation Program.   The Debtors request authority to pay any and all amounts 

that become due and owing with respect to the Workers’ Compensation Program, and to 

maintain and continue pre-petition practices with respect to the Workers’ Compensation 

Program, including, among other things, allowing workers’ compensation claimants—to the 

extent they have valid Workers’ Compensation Claims—to proceed with their claims under the 

applicable insurance policy or program. 

23. Authorization of the payment of the Insurance Obligations should not be deemed 

to constitute the post-petition assumption of any executory contract pursuant to Section 365 of 

the Bankruptcy Code.  The Debtors are in the process of reviewing these matters and reserve all 

of their rights under the Bankruptcy Code with respect thereto.  Moreover, authorization to pay 

the Insurance Obligations should not affect the Debtors’ right to contest the amount or validity of 

any such charges, in whole or in part. 

24. If the Court grants the relief sought in this Motion, the Debtors request that the 

Debtors’ banks and other financial institutions be authorized when requested by the Debtors and 

in the Debtors’ sole discretion, without any duty of inquiry or liability to any party for following 

the Debtors’ instructions, to receive, process, honor, and pay any and all checks drawn on the 

Debtors’ accounts to pay the Insurance Obligations, whether those checks were presented prior 
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to or after the Petition Date, and make other transfers provided that sufficient funds are available 

in the applicable accounts to make the payments. 

25. Based on the foregoing, the Debtors submit that the relief requested in this Motion 

is necessary and appropriate, is in the best interests of their bankruptcy estates and their 

creditors, and should be granted in all respects. 

26. The Debtors submit that the facts cited in this Motion and in the Lidvall 

Declaration, filed contemporaneously herewith, illustrate that the relief requested is necessary to 

avoid immediate and irreparable harm to the Debtors and their bankruptcy estates.  Based on the 

foregoing, Rule 6003 of the Bankruptcy Rules, to the extent it is applicable, has been satisfied. 

27. To the extent the fourteen (14) day stay of Rule 6004(h) of the Bankruptcy Rules 

may be construed to apply to the subject matter of this Motion, the Debtors request that such stay 

be waived. 

NOTICE 

 

28. Notice of this Motion has been given to the following parties, or in lieu thereof, to 

their counsel: (a) the Office of the United States Trustee for Northern District of Georgia; 

(b) counsel for Origin Bank, the Debtors’ prepetition senior secured creditor; (c) the Debtors’ 

thirty (30) largest unsecured creditors on a consolidated basis; (d) all applicable tax authorities; 

(e) all other parties required to receive service under Rule 2002 of the Bankruptcy Rules; and 

(f) the Insurance Carriers.  In light of the nature of the relief requested, the Debtors respectfully 

submit that no further notice is necessary.  
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that this Court: 

(a) enter an order in the form attached to this Motion as Exhibit B; and 

(b) grant the Debtors such other and further relief as is just and proper. 

Respectfully submitted this 30th day of July 2019. 

 

ARNALL GOLDEN GREGORY LLP 

 

/s/ Darryl S. Laddin    

Darryl S. Laddin  

Georgia Bar No. 460793 

Sean C. Kulka 

Georgia Bar No. 648919 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: darryl.laddin@agg.com 

Email: sean.kulka@agg.com 

 

Proposed Attorneys for Debtors and  

      Debtors in Possession
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List of Debtors’ Insurance Programs 

 

 

Coverage Carrier 

 

Coverage Limits/Deductibles Policy Term Premium 

(for the 

Debtors) 

General 

Liability 

Umbrella 

Commercial 

Property 

Crime 

Auto 

Zurich North 

America 

 

 

11/20/2018 – 

11/20/2019 

25% down, 

which the 

Debtors have 

already paid, 

and then 9 

installments 

of $11,904.81, 

which covers 

all five 

categories of 

insurance. 

 

D&O Insurance IPFS 

Corporation 

$3 million 

$15,000 deductible 

 

11/20/2018 – 

11/20/2019 

25% down, 

which the 

Debtors have 

already paid, 

and then 9 

installments 

of $3,621.43 
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Coverage Carrier 

 

Coverage Limits/Deductibles Policy Term Premium 

(for the 

Debtors) 

Workers 

Compensation 

(All Debtors) 

Eastern 

Alliance 

Insurance 

Group 

$1 million/$1 million/$5 million 

deductible n/a 

11/20/2018 – 

11/20/2019 

25% down, 

which the 

Debtors have 

already paid, 

and then 9 

installments 

of $7,143.00 
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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

In re:        ) 

        ) 

EAT HERE BRANDS, LLC, et al.2,    ) 

        ) 

  Debtors.     ) 

        ) 

 Chapter 11 

 

 Lead Case No. 19-61688-WLH 

 

 (Joint Administration Requested) 

 

ORDER AUTHORIZING DEBTORS TO CONTINUE PRE-EXISTING 

INSURANCE PROGRAMS AND TO PAY PRE-PETITION PREMIUMS 

AND RELATED OBLIGATIONS 

 

 This Matter is before the Court on the Debtors’ Emergency Motion for Authority to 

Continue Pre-Existing Insurance Programs and to Pay Pre-Petition Premiums and Related 

Obligations [Docket No.  ] (the “Motion”) of Eat Here Brands, LLC, Babalu Atlanta #1 

LLC, Babalu Atlanta #2 LLC, Babalu Knoxville #1 LLC, Babalu Memphis #1 LLC, Babalu 

Memphis #2 LLC, Babalu, LLC, and Babalu Birmingham #1 LLC (collectively, the “Debtors”).  

All capitalized terms used but not defined in this Order shall have the meanings given to them in 

the Motion. 

                                                 
2 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are as follows:  Eat Here Brands, LLC (9694); Babalu Atlanta #1 LLC (4025); Babalu Atlanta 

#2 LLC (5240); Babalu Knoxville #1 LLC (3163); Babalu Memphis #1 LLC (9320); Babalu Memphis #2 LLC 

(4558); Babalu, LLC (7673); and Babalu Birmingham #1 LLC (1892).  The Debtors’ mailing address is 9755 

Dogwood Road, Suite 200, Roswell, Georgia 30075. 
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The Court has considered the Motion, the Declaration of Ned Lidvall, Chief Executive 

Officer of the Debtors, in Support of Chapter 11 Petitions and First-Day Orders [Docket No. 5], 

and the matters reflected in the record of the hearing held on the Motion on August 1, 2019.  

It appears that the Court has jurisdiction over this proceeding; that this is a core proceeding; that 

notice of the Motion has been given to the Office of the United States Trustee for Northern 

District of Georgia, counsel for Origin Bank, the Debtors’ prepetition senior secured creditor, the 

Debtors’ thirty (30) largest unsecured creditors on a consolidated basis, all applicable tax 

authorities, all other parties required to receive service under Rule 2002 of the Bankruptcy Rules, 

and the Insurance Carriers; that the relief sought in the Motion is in the best interests of the 

Debtors, their estates, and their creditors; and that good and sufficient cause exists for such relief. 

Accordingly, it is hereby ORDERED as follows: 

1. The Motion is GRANTED. 

2. The Debtors are authorized, but not directed, to pay premiums and other amounts 

necessary to maintain the Insurance Programs. 

3. The Debtors are authorized, but not directed, to pay premiums and other amounts 

due and owing to the Insurance Carriers directly, as applicable.  

4. The Debtors’ banks are authorized and directed to honor any check or draft made 

in connection with the Insurance Programs that may be presented for payment and to make other 

transfers necessary to implement these transactions, provided that sufficient funds are available 

in the applicable accounts to make the payments and transfers.  The Debtors are further 

authorized to pay any cost or penalty incurred in the event that a check issued by the Debtors for 

payment of an Insurance Program obligation is inadvertently not honored because of the filing of 

the Debtors’ bankruptcy cases. 
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5. The banks and other financial institutions that process, honor, and pay any and all 

checks on account of the Insurance Program obligations shall rely on the representations of the 

Debtors as to which checks are issued and authorized to be paid in accordance with this Order 

without any duty of further inquiry and without liability for following the Debtors’ instructions. 

6. Neither this Order, nor the Debtors’ payment of any amounts authorized by this 

Order, shall (i) result in any assumption of any executory contract by any of the Debtors; 

(ii) result in a commitment to continue any plan, program, or policy of any of the Debtors; or 

(iii) impose any administrative, pre-petition, or post-petition liabilities upon any of the Debtors. 

7. To the extent the fourteen (14) day stay of Rule 6004(h) of the Bankruptcy Rules 

may be construed to apply to the subject matter of this Order, such stay is hereby waived. 

8. The Court shall retain jurisdiction to hear and determine all matters arising from 

the implementation of this Order. 

9. Counsel for the Debtors are directed to serve a copy of this Order on the Office of 

the United States Trustee for Northern District of Georgia, counsel for Origin Bank, the Debtors’ 

prepetition senior secured creditor, the Debtors’ thirty (30) largest unsecured creditors on a 

consolidated basis, all applicable tax authorities, all other parties required to receive service 

under Rule 2002 of the Bankruptcy Rules, and the Insurance Carriers within three (3) days of the 

entry of this Order and file a certificate of service with the Clerk of the Court. 

*** END OF ORDER *** 
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Prepared and presented by: 

 

ARNALL GOLDEN GREGORY LLP 

 

/s/ Darryl S. Laddin     

Darryl S. Laddin 

Georgia Bar No. 460793 

Sean C. Kulka 

Georgia Bar No. 648919 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: darryl.laddin@agg.com 

Email: sean.kulka@agg.com 

 

Proposed Attorneys for Debtors and Debtors in Possession 
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