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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

In re:        ) 

        ) 

EAT HERE BRANDS, LLC, et al.1,    ) 

        ) 

  Debtors.     ) 

        ) 

 Chapter 11 

 

 Lead Case No. 19-61688-WLH 

 

 Jointly Administered 

 

INTERIM ORDER (A) PROHIBITING UTILITIES FROM ALTERING, REFUSING, 

OR DISCONTINUING SERVICE ON ACCOUNT OF PREPETITION INVOICES, 

(B) DEEMING UTILITIES ADEQUATELY ASSURED OF FUTURE PERFORMANCE, 

AND (C) ESTABLISHING PROCEDURES FOR DETERMINING ADEQUATE 

ASSURANCE OF PAYMENT 

 This matter is before the Court on the Debtors’ Emergency Motion for Interim and Final 

Orders (A) Prohibiting Utilities from Altering, Refusing, or Discontinuing Service on Account of 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 

federal tax identification number, are as follows:  Eat Here Brands, LLC (9694); Babalu Atlanta 

#1 LLC (4025); Babalu Atlanta #2 LLC (5240); Babalu Knoxville #1 LLC (3163); Babalu 

Memphis #1 LLC (9320); Babalu Memphis #2 LLC (4558); Babalu, LLC (7673); and Babalu 

Birmingham #1 LLC (1892).  The Debtors’ mailing address is 9755 Dogwood Road, Suite 200, 

Roswell, Georgia 30075. 

Date: August 1, 2019

_____________________________________
Wendy L. Hagenau

U.S. Bankruptcy Court Judge

_______________________________________________________________

IT IS ORDERED as set forth below:
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Prepetition Invoices, (B) Deeming Utilities Adequately Assured of Future Performance, and 

(C) Establishing Procedures for Determining Adequate Assurance of Payment [Docket No. 14]

(the “Motion”) of Eat Here Brands, LLC, Babalu Atlanta #1 LLC, Babalu Atlanta #2 LLC, 

Babalu Knoxville #1 LLC, Babalu Memphis #1 LLC, Babalu Memphis #2 LLC, Babalu, LLC, 

and Babalu Birmingham #1 LLC (collectively, the “Debtors”). All capitalized terms used but not 

defined in this Interim Order shall have the meanings given to them in the Motion. 

The Court has considered the Motion, the Declaration of Ned Lidvall, Chief Executive 

Officer of the Debtors, in Support of Chapter 11 Petitions and First-Day Orders [Docket No. 5], 

and the matters reflected in the record of the hearing held on the Motion on August 1, 2019 at 

7:30 a.m.  It appears that the Court has jurisdiction over this proceeding; that this is a core 

proceeding; that notice of the Motion has been given to the Office of the United States Trustee 

for Northern District of Georgia, counsel for Origin Bank, the Debtors’ prepetition senior 

secured creditor, the Debtors’ thirty (30) largest unsecured creditors on a consolidated basis, all 

applicable tax authorities, all other parties required to receive service under Rule 2002 of the 

Bankruptcy Rules, and the Utility Providers; that no further notice is necessary; that the relief 

sought in the Motion is in the best interests of the Debtors, their estates, and their creditors; and 

that good and sufficient cause exists to grant the relief requested in the Motion. 

Accordingly, it is hereby ORDERED as follows: 

1. The Motion is GRANTED on an interim basis.

2. The terms and conditions of this Order shall be immediately effective and

enforceable upon its entry. 

3. A final hearing (the “Final Hearing”) upon the Motion shall be held before the

undersigned on September 12, 2019 at 1:30 p.m. (Eastern), or as soon thereafter as counsel may 
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be heard.  Any Utility Company that objects to the relief sought in the Motion must file a written 

objection to the Motion and serve a copy of the objection on counsel for the Debtors so that the 

objection is received at least seven (7) days before the Final Hearing. 

4. The Debtors are directed to pay on a timely basis, in accordance with its pre-

petition practices, all undisputed invoices in respect of post-petition utility services rendered by 

the Utility Companies to the Debtors. 

5. If a Utility Company requests to receive the Adequate Assurance Deposit, the 

Debtors are authorized and directed to pay the appropriate Adequate Assurance Deposit to such 

Utility Company.  A Utility Company seeking the proposed Adequate Assurance Deposit must 

request the Adequate Assurance Deposit in writing to counsel for the Debtors, Arnall Golden 

Gregory LLP, 171 17th Street, Atlanta, Georgia 30363-1031, (Attention: Darryl S. Laddin, Esq.), 

so that it is received on or before 4:00 p.m. (Eastern Time) on September 3, 2019. 

6. As a condition of receiving the Adequate Assurance Deposit, the requesting 

Utility Company shall be deemed to have stipulated that (i) the Adequate Assurance Deposit 

constitutes adequate assurance of payment to such Utility Company within the meaning of 

Section 366 of the Bankruptcy Code and (ii) it shall not seek additional or different adequate 

assurance during the course of these chapter 11 cases absent further order from this Court and a 

showing of changed circumstances. 

7. Until such time as the Final Order is entered, subject to the procedures described 

below, no Utility Company may alter, refuse, terminate, or discontinue services to, and/or 

discriminate against the Debtors on the basis of commencement of these Chapter 11 cases or on 

account of unpaid invoices for service provided by any of the Utility Companies to the Debtors 

prior to the Petition Date. 
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8. Notwithstanding the terms of paragraph 5 above, the following procedures shall 

be used by the Court to determine, if necessary, whether the requested assurance of payment by a 

Utility Company is adequate (the “Determination Procedures”): 

a. Absent compliance with the Determination Procedures, a Utility Company may 

not alter, refuse or discontinue service to or otherwise discriminate against the 

Debtors on account of the commencement of these chapter 11 cases or any unpaid 

prepetition charges or request payment of a deposit or receipt of other security in 

connection with any unpaid prepetition charges. 

b. Within three (3) business days after the entry of this Order on the Motion, the 

Debtors will serve a copy of this Interim Order to the Utility Companies on the 

Utility Service List by overnight delivery.  In the event that any Utility Company 

has been omitted from the Utility Service List, the Debtors shall supplement this 

list and shall promptly serve a copy of the Interim Order on such Utility Company 

upon learning of such omission.  

c. If a Utility Company is not satisfied with the Proposed Adequate Assurance 

provided by the Debtors, the Utility Company may make a request for additional 

assurance of payment (a “Request”) and serve such Request so that it is received 

no later than seven (7) days prior to the Final Hearing by counsel for the Debtors, 

Arnall Golden Gregory LLP, 171 17th Street, Atlanta, Georgia 30363-1031 

(Attention: Darryl S. Laddin, Esq.). Any such Request by a Utility Company must 

specify the amount and nature of assurance of payment that would be satisfactory 

to the Utility Company and must set forth: (i) the type of utility services that are 

provided and the associated account number, (ii) the location for which the 

relevant utility services are provided, (iii) a list of any deposits or other security 

currently held by such Utility Company and held by such Utility Company 

immediately prior to the Petition Date on account of the Debtors, (iv) a 

description of any payment delinquency or irregularity by the Debtors for the 

post-petition period, and (v) the average amount owed by the Debtors for the prior 

six months.  

d. Without further order of the Court, the Debtors may enter into agreements 

granting to the Utility Companies that have submitted Requests any assurance of 

payment that the Debtors, in their sole discretion, determine is reasonable. 

e. If a Utility Company timely requests assurance of payment that the Debtors 

believe is unreasonable, and if after good faith negotiations by the parties, the 

parties are not able to resolve the issue, the adequacy of assurances of payment 

with respect to any such Utility Company pursuant to Section 366(c)(3) of the 

Bankruptcy Code will be determined at the Final Hearing.  

f. Pending resolution of a Request at the Final Hearing and pending entry of a final, 

non-appealable order thereon finding that the Utility Company is not adequately 
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assured of future payment, such Utility Company shall be (i) prohibited from 

discontinuing, altering or refusing service to the Debtors on account of unpaid 

charges for prepetition services or on account of any objections to the Proposed 

Adequate Assurance and (ii) deemed to have adequate assurance of payment. 

g. Any Utility Company that does not timely request assurance of payment through a 

Request pursuant to the Determination Procedures automatically will be deemed 

to have received assurance of payment that is satisfactory to the Utility Company 

under Section 366(c)(2) without further action by the Debtors and without 

prejudice to the right of such Utility Company to seek relief in the future pursuant 

to Section 366(c)(3). 

9. In addition, the Debtors are authorized, as necessary, to provide notice and a copy 

of this Interim Order to any Additional Utility Companies as such Additional Utility Companies 

are identified.  Such Additional Utility Companies shall be subject to the terms of the Interim 

Order, including the Determination Procedures.  If an Additional Utility Company fails to 

submit a Request within twenty (20) days after being served with this Interim Order, the 

Additional Utility Company shall be deemed to have received adequate assurance of 

payment that is satisfactory to such Additional Utility Company pursuant to 

Section 366(c)(2) of the Bankruptcy Code without prejudice to the right of such 

Additional Utility Company to seek relief in the future pursuant to Section 366(c)(3)(A). 

10. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation and/or interpretation of this Interim Order. 

11. Counsel to the Debtors is directed to serve a copy of this Order on: (i) the Office 

of the United States Trustee for Northern District of Georgia, (ii) counsel for Origin Bank, the 

Debtors’ prepetition senior secured creditor, (iii) the Debtors’ thirty (30) largest unsecured 

creditors on a consolidated basis, (iv) all applicable tax authorities, and (v) the Utility Providers, 

within three (3) days of the entry of this Order and to file a certificate of service with the Clerk of 

the Court. 

*** END OF ORDER *** 
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Prepared and presented by: 

 

ARNALL GOLDEN GREGORY LLP 

 

/s/ Darryl S. Laddin     

Darryl S. Laddin 

Georgia Bar No. 460793 

Sean C. Kulka 

Georgia Bar No. 648919 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: darryl.laddin@agg.com 

Email: sean.kulka@agg.com 

 

Proposed Attorneys for Debtors and Debtors in Possession 
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