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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

In re:        ) 

        ) 

EAT HERE BRANDS, LLC, et al.1,    ) 

        ) 

  Debtors.     ) 

        ) 

 Chapter 11 

 

 Lead Case No. 19-61688-WLH 

 

 Jointly Administered 

  

INTERIM ORDER (I) AUTHORIZING THE DEBTOR TO  

(A) OBTAIN POSTPETITION FINANCING ON A SECURED,  

SUPERPRIORITY BASIS AND (B) USE CASH COLLATERAL, 

(II) GRANTING ADEQUATE PROTECTION,  

AND (III) SCHEDULING A FINAL HEARING 

  

Upon the motion [Docket No. 16] (the “Motion”) of Eat Here Brands, LLC, Babalu 

Atlanta #1 LLC, Babalu Atlanta #2 LLC, Babalu Knoxville #1 LLC, Babalu Memphis #1 LLC, 

Babalu Memphis #2 LLC, Babalu, LLC, and Babalu Birmingham #1 LLC (collectively, the 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are as follows:  Eat Here Brands, LLC (9694); Babalu Atlanta #1 LLC (4025); Babalu Atlanta 

#2 LLC (5240); Babalu Knoxville #1 LLC (3163); Babalu Memphis #1 LLC (9320); Babalu Memphis #2 LLC 

(4558); Babalu, LLC (7673); and Babalu Birmingham #1 LLC (1892).  The Debtors’ mailing address is 9755 

Dogwood Road, Suite 200, Roswell, Georgia 30075. 

Date: August 1, 2019

_____________________________________
Wendy L. Hagenau

U.S. Bankruptcy Court Judge

_______________________________________________________________

IT IS ORDERED as set forth below:
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“Debtors”) for interim and final orders, under sections 105, 361, 362, 363, and 364, of chapter 11 

of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002 and 4001 of Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), seeking, among other things:  

(1) authority pursuant to Bankruptcy Code sections 363 and 364(c) and (d) to obtain 

debtor-in-possession secured financing (the “DIP Facility”) in the total amount of up to 

$1.205 million on a final basis (the “DIP Loan Amount”) and up to $500,000 on an interim basis 

(the “Interim DIP Loan Amount”), both on a superpriority basis pursuant to the following terms 

and agreements: (a) this Order, and any final order entered by this Court approving the Motion 

and DIP Facility (the “Final Order”), (b) the Debtor-in-Possession Loan Agreement, attached to 

the Motion as Exhibit A, as amended, modified, and/or supplemented at or before the Final 

Hearing (as such term is defined below) and presented to this Court (the “DIP Loan 

Agreement”),2 by and among the Debtors in these bankruptcy cases (the “Bankruptcy Cases”), 

and Origin Bank in its capacity as the debtor-in-possession lender pursuant to this Order 

(the “DIP Lender”), and (c) all other agreements, documents, and/or instruments executed or 

contemplated to be executed in connection with or pursuant to the DIP Loan Agreement 

(the foregoing (a) – (c) are collectively the “DIP Financing Documents”); 

(2) the grant to the DIP Lender of superpriority administrative claim status pursuant 

to Bankruptcy Code sections 364(c)(1) and 507(b) in accordance with the terms of this Order; 

(3) to secure all obligations under the DIP Loan, the grant to DIP Lender of a first 

priority and priming lien on all assets of the Debtors (as such assets are further defined and 

addressed herein) pursuant to Bankruptcy Code sections 363, 364(c), and 364(d) in accordance 

with the terms of this Order; 

                                                 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the DIP Loan 

Agreement or the Motion, as applicable. 
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(4) authorization for the Debtors’ use of cash collateral whenever or wherever 

acquired, and the proceeds of all collateral pledged to the Origin Bank in its capacity as pre-

petition lender (the “Pre-Petition Lender”), as contemplated by Bankruptcy Code section 363 in 

accordance with the terms set forth herein; 

(5) a grant of adequate protection to the Pre-Petition Lender under and in connection 

with the Prepetition Loan Documents (as defined below) in accordance with the terms set forth 

herein; 

(6) authorizing the Debtors to roll up the Bridge Loan (as defined herein) advanced 

by the Pre-Petition Lender into the DIP Facility and deeming the emergency Bridge Loan 

granted to the Debtors prepetition to be a part of and afforded the same protections as the DIP 

Facility, as provided hereunder;  

(7) modification of the automatic stay to the extent hereinafter set forth and waiving 

the 14-day stay provisions of Rules 4001(a)(3) and 6004(h) of the Bankruptcy Rules; and 

(8) scheduling a Final Hearing on the Motion for entry of an order authorizing the 

DIP Loan and use of cash collateral on a final basis. 

Notice of the Motion, the relief requested therein, and the Interim Hearing (as defined 

below) (the “Notice”) having been served by the Debtors in accordance with Rule 4001 of the 

Bankruptcy Rules on the following parties or their counsel: (a) the Office of the United States 

Trustee for Northern District of Georgia; (b) counsel for Origin Bank, the Debtors’ prepetition 

senior secured creditor; (c) all parties known to the Debtors who hold any liens or security 

interest in the Debtors’ assets who have filed UCC-1 financing statements against the Debtors, or 

who, to Debtors’ knowledge, have asserted any liens on any of Debtors’ assets (d) the Debtors’ 
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thirty (30) largest unsecured creditors on a consolidated basis; (e) all applicable tax authorities; 

and (f) all other parties required to receive service under Rule 2002 of the Bankruptcy Rules. 

Pursuant to Rule 4001 of the Bankruptcy Rules, this Court held an interim hearing with 

respect to the Motion on August 1, 2019 at 7:30 a.m. (the “Interim Hearing”). 

After the Motion and the proceedings before the Court at the Interim Hearing; and all 

objections, if any, to the interim relief requested in the Motion having been withdrawn, resolved, 

or overruled as reflected on the record at the Interim Hearing; 

THIS COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND 

CONCLUSIONS OF LAW:3  

B. Petition Date.  On July 30, 2019 (the “Petition Date”), Eat Here Brands, LLC 

(“Eat Here”) and the additional above-captioned Debtors (collectively, the “Subsidiary Debtors”) 

each commenced a bankruptcy case by filing a voluntary petition for relief under Chapter 11 of 

the Bankruptcy Code;3  

C. Debtors in Possession.  The Debtors continue to operate their business and 

manage their properties as debtors and debtors in possession pursuant to Bankruptcy Code 

sections 1107(a) and 1108, and no trustee or examiner has been appointed; 

D. Notice.  In light of the circumstances, the Debtors gave due and sufficient notice 

of the Motion pursuant to the Bankruptcy Rules and Local Bankruptcy Rules; 

E. Jurisdiction and Venue.  This Court has core jurisdiction over the Debtors’ 

Chapter 11 Cases, the Motion, and the parties and property affected by this Order pursuant to 

                                                 
3 To the extent, any findings of fact constitute conclusions of law, they are adopted as such, and vice versa, 

pursuant to Fed. R. Bankr. P. 7052. 

 
3 Unless otherwise noted, all statutory references are to the Bankruptcy Code. 
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28 U.S.C. §§ 157(b) and 1334, and venue is proper before this Court pursuant to 28 U.S.C. §§ 

1408 and 1409; 

F. Statutory Committee Formation.  As of the date hereof, the United States Trustee 

has not appointed an official committee of unsecured creditors in this matter pursuant to 

Bankruptcy Code section 1102 (a “Statutory Committee”); 

G. Debtors’ Stipulations.  The Debtors have admitted, represented and stipulated, 

without prejudice to the rights of third parties or any Statutory Committee (if any) set forth in 

this Order, the following (collectively, the “Stipulations”):  

(1) Pre-Petition Loan Documents.  As of the Petition Date, (a) Eat Here, as 

borrower, received from the Pre-Petition Lender an asset-based loan in the maximum 

principal amount of $3 million, pursuant to that certain Business Loan Agreement dated 

as of June 14, 2016, between Eat Here and Lender (as amended, modified, 

supplemented, or restated, the “Business Loan Agreement”), evidenced by that certain 

promissory note dated June 14, 2016, made by Eat Here to the order of the Pre-Petition 

Lender in the original principal amount of $3 million (the “Business Note”); (b) Eat 

Here also was a party to that certain Loan Agreement dated as of March 27, 2017, 

between Eat Here and the Pre-Petition Lender, as amended by that certain First 

Amendment to Loan Agreement dated May 22, 2017 (collectively, and as amended, 

modified, supplemented, or restated, the “Guidance Line Loan Agreement”; together 

with the Business Loan Agreement, the “Pre-Petition Loan Agreements”) pursuant to 

which the Pre-Petition Lender provided a guidance line of credit to Eat Here in the 

maximum principal amount of $15 million which loan is evidenced by, among other 

things, certain promissory notes in the face amount of $1 million each, and in a total 
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face amount of $5 million as of the Petition Date (collectively, the “Guidance Line 

Notes”; together with the Business Note, the “Pre-Petition Notes”; together with the 

Pre-Petition Loan Agreements and all other documents, instruments, and agreements 

delivered in connection therewith, as amended from time to time and in effect on the 

Petition Date,  the “Pre-Petition Loan Documents”).        

(2) Bridge Loan Documents. The Debtors were also parties to that certain 

Second Amendment to Loan Agreement and Other Documents dated as of July 16, 

2019 (the “Second Amendment”) and corresponding promissory note dated July 16, 

2019, in the face amount of $275,000.00 (the “Bridge Loan Note”; together with the 

Second Amendment and all other documents, instruments, and agreements delivered in 

connection therewith, as amended from time to time and in effect on the Petition Date, 

the “Bridge Loan Documents”), pursuant to which the Pre-Petition Lender made an 

emergency advance of $275,000.00 to the Debtors to fund, inter alia, the costs of the 

filing of these Bankruptcy Cases and certain other emergency ordinary course expenses 

of the Debtors as set forth in the Second Amendment (hereinafter, the “Bridge Loan”).   

(3) Acknowledgment of Indebtedness and Validity of Liens.   

(A) Eat Here is indebted to the Pre-Petition Lender pursuant to the Pre-

Petition Loan Documents, without defense, counterclaim, recoupment, or offset 

of any kind, in the approximate non-contingent liquidated amount of no less 

than $5,596,700.00 as of July 16, 2019, plus pre-petition interest, fees, expenses, 

and other amounts arising in respect of such obligations existing immediately 

prior to the Petition Date (collectively, the “Pre-Petition Obligations”).  Such 

Pre-Petition Obligations were secured by valid, enforceable, properly perfected, 
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first priority, and unavoidable liens on and security interests (the “Pre-Petition 

Liens”) encumbering substantially all assets of all of the Debtors, as set forth in 

the Pre-Petition Loan Documents (the “Pre-Petition Collateral”).  The Pre-

Petition Obligations constitute valid, binding obligations of Eat Here, 

enforceable in accordance with the terms of the Pre-Petition Loan Documents, 

are not subject to any contest, attack, rejection, recovery, recoupment, reduction, 

defense, counterclaim, offset, subordination, recharacterization, avoidance or 

other claim, cause of action or other challenge of any nature under the 

Bankruptcy Code or applicable non-bankruptcy law.  Additionally, the Pre-

Petition Liens are valid, binding, enforceable, properly perfected, first-priority 

liens and security interests in the Pre-Petition Collateral and are not subject to 

avoidance, recharacterization, subordination, recovery, attack, counterclaim, 

defense or claim under the Bankruptcy Code or applicable non-bankruptcy law. 

(B) The Debtors are indebted to the Pre-Petition Lender pursuant to the 

Bridge Loan Documents, without defense, counterclaim, recoupment, or offset 

of any kind, in the approximate non-contingent liquidated amount of no less 

than $275,000.00 as of July 16, 2019, plus interest, fees, expenses, and other 

amounts arising in respect of such obligations existing immediately prior to the 

Petition Date (collectively, the “Bridge Loan Obligations”).  The Bridge Loan 

Obligations constitute valid, binding obligations of the Debtors, enforceable in 

accordance with the terms of the Bridge Loan Documents, are not subject to any 

contest, attack, rejection, recovery, recoupment, reduction, defense, 

counterclaim, offset, subordination, recharacterization, avoidance or other claim, 
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cause of action or other challenge of any nature under the Bankruptcy Code or 

applicable non-bankruptcy law.  The Bridge Loan Obligations were and remain 

secured by the Pre-Petition Liens in the Pre-Petition Collateral. 

(4) DIP Lender’s Terms of Financing.  The DIP Lender is willing to provide 

postpetition financing to the Debtors through the DIP Facility as set forth in the DIP 

Financing Documents, provided that the Bridge Loan shall be rolled into and deemed a 

part of the DIP Facility, and the Pre-Petition Lender consents to the Debtors’ use of the 

Pre-Petition Collateral and cash collateral (as such term is defined in Bankruptcy Code 

section 363(a)) only upon the conditions contained in this Order and other DIP Financing 

Documents. 

(5) No Claims Against the Pre-Petition Lender.  The Debtors possess no 

claims, offsets, or other rights, or causes of action against the Pre-Petition Lender of any 

kind, including, but not limited to, any meritorious Challenge Actions (as defined below), 

or any claims, offsets, or other rights or causes of action that would in any manner 

impair, reduce, or otherwise modify the Pre-Petition Obligations or the Bridge Loan 

Obligations or the validly perfected Pre-Petition Liens upon the Pre-Petition Collateral. 

(6) Costs of Estate Administration.  The Debtors reasonably and in good faith 

believe that the use of the Cash Collateral (as defined below) and the loans, advances, 

and other financial accommodations to be obtained pursuant to the DIP Facility are 

sufficient to fund all projected legitimate and allowable expenses of these Bankruptcy 

Cases from the Petition Date through the period to which the Budget (as defined below) 

pertains. 
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(7) No other commitments. The DIP Lender has not made any commitment to 

provide funding other than as set forth in the DIP Financing Documents and the Pre-

Petition Loan Documents and the DIP Lender shall not have any obligation to make any 

advances other than as provided in the DIP Financing Documents or the Pre-Petition 

Loan Documents, as applicable. 

(8) Authorization.  The Debtors have the requisite power and authority to 

enter into, execute, deliver, and perform their obligations under the DIP Financing 

Documents, including this Order and to incur the obligations provided for therein.  

Except as may be explicitly required in the DIP Financing Documents, no consent or 

waiver of, filing with, authorization, approval or other action by any member, any 

federal, state, or other governmental authority or regulatory body or any other person, 

which has not already been obtained or done, is required in connection with the 

execution, delivery, and performance by the Debtors of any of the documents required as 

a condition to the validity or enforceability of the DIP Financing Documents, other than 

entry by this Court of this Order. 

H. Inability to Obtain Unsecured Credit.  The Debtors are unable to obtain sufficient 

levels of unsecured credit allowable under Bankruptcy Code section 503(b)(1) as an 

administrative expense necessary to maintain and conduct their businesses; 

I. Inability to Obtain Alternate Secured Credit.  The Debtors are unable to obtain 

secured credit on more favorable terms than under the terms and conditions provided in this 

Order and the DIP Financing Documents; 

J. Cash Collateral.  All cash of the Debtors, wherever located on the Petition Date, 

represents (i) proceeds of loans or other financial accommodations provided to Debtors by the 
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Pre-Petition Lender under the Pre-Petition Loan Documents or the Bridge Loan Documents or 

(ii) proceeds of Pre-Petition Collateral.  All such funds (the “Cash Collateral”) constitute cash 

collateral within the meaning of Bankruptcy Code section 363; 

K. Best Interests of Bankruptcy Estates.  It is in the best interest of Debtors’ 

bankruptcy estates that the Debtors be allowed to enter into the DIP Facility to obtain 

postpetition secured financing from the DIP Lender, and use the Pre-Petition Collateral and Cash 

Collateral subject to and in accordance with the terms of this Order and the other DIP Financing 

Documents, and to grant adequate protection to the Pre-Petition Lender on account of the Pre-

Petition Obligations, under the terms and conditions set forth herein; 

L. Good Faith.  The extension of credit and financial accommodations under the DIP 

Financing Documents are fair, reasonable, in good faith, negotiated at arm’s length, reflect the 

Debtors’ exercise of prudent business judgment, and are supported by reasonably equivalent 

value and fair consideration and the DIP Lender is entitled to the protections of Bankruptcy Code 

section 364(e); 

M. Immediate Need for DIP Facility.  The Debtors require access to the funding 

available under the DIP Facility and the DIP Financing Documents to satisfy administrative 

expenses associated with the operation of their businesses as going concerns and other costs 

relating to the administration of these Bankruptcy Cases, and to avoid immediate and irreparable 

harm to the Debtors’ bankruptcy estates pending the Final Hearing on the Motion; 

N. Necessity of DIP Facility Terms.  The terms of the DIP Financing Documents and 

this Order assuring that the liens and the various claims, superpriority claims, and other 

protections granted in this Order will not be affected by any subsequent reversal or modification 

of this Order or any other order, as provided in Bankruptcy Code section 364(e), which is 
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applicable to the postpetition financing arrangement contemplated in the DIP Financing 

Documents and the use of Cash Collateral contemplated by this Order, are necessary in order to 

induce the DIP Lender to provide postpetition financing to the Debtors and to induce the Pre-

Petition Lender to consent to the terms of the postpetition financing and use of Pre-Petition 

Collateral, including Cash Collateral;  

O. Adequate Protection. The Pre-Petition Lender is entitled to the adequate 

protection provided in this Order as and to the extent set forth herein pursuant to §§ 361, 362, 

363, and 364 of the Bankruptcy Code.  Based on the Motion and on the record presented to the 

Bankruptcy Court at the Interim Hearing, the terms of the proposed adequate protection 

arrangements and the use of the Pre-Petition Collateral, including the Cash Collateral, are fair 

and reasonable, reflect the Debtors’ prudent exercise of business judgment and constitute 

reasonably equivalent value and fair consideration for the use of Cash Collateral; and 

P. Good Cause for Entry to Avoid Immediate and Irreparable Harm.  Good and 

sufficient cause has been shown for immediate entry of this Order pursuant to Rules 4001(b)(2) 

and 4001(c)(2) of the Bankruptcy Rules.  Absent granting the relief set forth in this Order, the 

Debtors and their bankruptcy estates will be immediately and irreparably harmed. Entry of this 

Order, consummation of the financing under the DIP Facility and the use of Pre-Petition 

Collateral, including Cash Collateral, in accordance with this Order and the DIP Financing 

Documents are in the best interests of the Debtors, their bankruptcy estates, and their creditors. 

Based upon the foregoing, and after due consideration and good cause appearing therefor;     

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that: 

1. DIP Facility Approval.  The Motion is granted, to the extent specified below, on 

an interim basis effective as of the Petition Date.  The Debtors are authorized, pursuant to 
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Bankruptcy Code sections 363 and 364, to enter into the DIP Facility pursuant to the DIP Loan 

Agreement, as shall be revised to remove from the Loan Agreement (i) Article XII, and any 

associated references thereto and (ii) Section 11.15, and other DIP Financing Documents, to 

execute such other and additional documents necessary or desired to implement the DIP Facility 

or the DIP Financing Documents, to obtain interim postpetition secured financing consisting of a 

superpriority debtor-in-possession credit facility from the DIP Lender, in the Interim DIP Loan 

Amount of $500,0004 , which amount (a) is inclusive of the $275,000 that the Pre-Petition 

Lender extended to the Debtors under the Bridge Loan on or around July 16, 2019 in order to 

fund the costs of Debtors’ preparation and filing of these Bankruptcy Cases and other ordinary 

course expenses that the Debtors could not have paid but for the advancement of the Bridge Loan 

and (b) includes an additional advance in the amount of $225,000 made pursuant to this Order to 

fund the Debtors’ operating expenses and costs of administration of these Bankruptcy Cases 

pursuant to the Budget (as defined below) with a maturity date of October 27, 2019 (the 

“Maturity Date”), and to use the Pre-Petition Collateral, Cash Collateral, and the proceeds and 

products thereof, pursuant to the terms and conditions of the DIP Financing Documents and this 

Order (with such changes, if any, as were authorized to be made as amendments to the DIP 

Financing Documents in accordance with this Order) to avoid immediate and irreparable harm to 

the Debtors’ bankruptcy estates pending the Final Hearing.  The Debtors shall use the Interim 

DIP Loan Amount and the DIP Collateral (including Cash Collateral) only for the purposes and 

in the amounts set forth in the (a) DIP Loan Agreement attached to the Motion as Exhibit A and 

(b) the budget attached to the Motion as Exhibit C (the “Budget”), which was approved by the 

DIP Lender.  The Budget may be further modified and amended from time to time only with 

either (i) the consent of the DIP Lender or (ii) further order of the Bankruptcy Court.  The DIP 

                                                 
4 The Debtors are requesting authorization to obtain $1.205 million in post-petition financing on a final basis. 
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Lender shall have no obligation to make any other or additional advances in excess of the DIP 

Loan Amount. 

2. DIP Facility Obligations.  The DIP Financing Documents shall constitute and 

evidence the validity and binding effect of the Debtors’ obligations under the DIP Facility, which 

DIP Facility obligations shall be enforceable against the Debtors, their bankruptcy estates, and 

any successors thereto, including, without limitation, any trustee appointed in any of the 

Bankruptcy Cases, or in any case under chapter 7 of the Bankruptcy Code upon the conversion 

of any such case, or in any other proceedings superseding or related to any of the foregoing.  The 

Debtors shall be jointly and severally liable for repayment of any funds advanced pursuant to the 

DIP Financing Documents, together with interest thereon, at the times and in the amounts set 

forth in the DIP Financing Documents (collectively, the “DIP Obligations”). 

3. DIP Facility Budget.  With respect to the Budget: 

(a)  (i) beginning with the week ending on August 4, 2019, and at the end of each 

successive one (1) week period thereafter, actual aggregate cash receipts within the Budget for 

the cumulative period from the Petition Date to the end of such weekly period shall not be less 

than 90% of the budgeted total cash receipts for such line item during such cumulative period 

and (ii) beginning with the week ending on August 4, 2019, and at the end of each successive 

one (1) week period thereafter, each aggregate Budget category for cash disbursements from 

operations (other than Professional Fees) during the cumulative period from the Petition Date to 

the end of the current weekly period for such Budget category shall not be more than 110% of 

the budgeted cash disbursements from operations for such Budget category during such 

cumulative period; 
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(b)  for all Professional Fees for each Professional (as defined below) within the 

Budget, the Debtors shall not allow actual disbursements for each Professional Fee line item (and 

each Professional receiving Professional Fees shall be reflected on its own line item) to be more 

than the budgeted disbursements for such Professional Fee line item during the cumulative 

period from the Petition Date to the end of the current weekly Budget period; and 

(c)  Notwithstanding anything to the contrary in any DIP Financing Documents: 

(i) the budget variances identified in (a) above may not be changed without the consent of the 

DIP Lender; and (ii) the Debtors shall deliver to the DIP Lender on or prior to the third business 

day after the end of every week, a report of any variance from the Budget for the immediately 

preceding week, which shall include the amount of Cash Collateral actually spent by the Debtors 

in comparison to the projected categories of expenditures set forth in the Budget 

(each, a “Variance Report”).  

(d)  The Debtors may submit to the DIP Lender a budget detailing their proposed 

continued use of Cash Collateral after a Termination Event and/or the expiration of the Debtors’ 

authorization to use Cash Collateral under this Order or the Final Order (the “Subsequent 

Budget”), which shall be filed with the Bankruptcy Court.  Such Subsequent Budget, if approved 

by the DIP Lender, shall be incorporated herein as the “Budget,” shall extend the Debtors’ 

authorization to use Cash Collateral through the end of the last week reflected in the Subsequent 

Budget, and shall be governed by and remain subject to the terms of this Order or the Final 

Order, provided, however, that the Debtors reserve the right to seek Bankruptcy Court approval 

of a further extension of the Budget and the continued use of Cash Collateral if the DIP Lender 

does not approve any Subsequent Budget. 

Case 19-61688-wlh    Doc 36    Filed 08/01/19    Entered 08/01/19 15:17:25    Desc Main
 Document      Page 14 of 40



 

 

15 
13752306v3 

4. Use of DIP Facility Proceeds and Cash Collateral. 

Proceeds of the DIP Facility shall be used solely for the purposes specifically set forth in the 

Budget.   Notwithstanding anything set forth herein or in the Budget to the contrary, no proceeds 

of the DIP Facility or Cash Collateral shall be used to: (a) permit the Debtors, or any other party-

in-interest or their representatives to challenge or otherwise contest or institute any proceeding to 

determine (or support any other person or entity in contesting or challenging) (i) the validity, 

perfection, or priority of any security interests in favor of the Pre-Petition Lender or (ii) the 

enforceability of the obligations of the Debtors under the Pre-Petition Loan Agreements, any 

other Pre-Petition Loan Documents, the DIP Loan Agreement, or any other DIP Financing 

Documents; (b) investigate, commence, prosecute, or defend (or support any other person or 

entity in investigating, commencing, prosecuting, or defending) any claim, motion, proceeding, 

or cause of action against Origin Bank (in its capacity as Pre-Petition Lender or DIP Lender) and 

its agents, attorneys, employees, advisors, or representatives including, without limitation, any 

lender liability claims or subordination claims; (c) investigate, commence, prosecute, or defend 

(or support any other person or entity in investigating, commencing, prosecuting, or defending) 

any claim or proceeding or cause of action to disallow or challenge the obligations of the Debtors 

under the Pre-Petition Loan Agreements, any other Pre-Petition Loan Documents, or the DIP 

Financing Documents; (d) fund acquisitions, capital expenditures, capital leases, or any other 

similar expenditure other than capital expenditures specifically set forth in the Budget and 

approved by the DIP Lender; or (e) for any other purpose for which the Carve-Out (as defined 

below) may not be used.  In addition, the Debtors are hereby authorized to repay the Bridge Loan 

Obligations from the Interim DIP Loan Amount advanced pursuant to the DIP Financing 

Documents.  
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5. DIP Superpriority Claim.  Pursuant to Bankruptcy Code sections 363 and 364(c) 

and (d), the DIP Obligations shall be allowed administrative expenses of the Debtors’ estates, but 

subject to the Carve-Out (as defined below), and have priority in payment over any other 

indebtedness and/or obligations now in existence or incurred hereafter by the Debtors and over 

all administrative expenses or charges against property arising in the Bankruptcy Cases and any 

superseding Chapter 7 cases including, without limitation, those specified in Bankruptcy Code 

sections 326, 328, 330, 331, 503(b), 506(c) (subject to the entry of the Final Order), 507(a), 

507(b), 726, 1113, or 1114 to the extent of any diminution of the DIP Lien (as such term is 

defined below), (such claim, the “DIP Superpriority Claim”); provided, however, that the DIP 

Superpriority Claim shall not have priority in payment from proceeds of causes of action under 

Chapter 5 of the Bankruptcy Code or any applicable state fraudulent-transfer statute or similar 

statute unless ordered otherwise in the Final Order or a further Interim Order. The time of 

repayment of the DIP Loan Amount shall not be altered, extended, or impaired by any plan or 

plans of reorganization that may hereafter be accepted or confirmed or any further orders of this 

Court which hereafter may be entered. 

6. Interest and Fees.   

(a)  All interest and fees provided for in the DIP Financing Documents shall be 

payable at the rate, amounts, and times set forth therein and without further notice, motion, or 

application to, order of, or hearing before this Court. 

(b)  Interest on the Pre-Petition Obligations shall accrue from and after the 

Petition Date at the rate of interest provided in the applicable Pre-Petition Loan Documents and 

be paid as provided therein and in this Order.  The interest rate may not be changed without the 

consent of the Pre-Petition Lender.  
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(c)  The reasonable fees and expenses of the DIP Lender shall accrue as set forth 

in the DIP Financing Documents without further notice, motion, or application to, order of, or 

hearing before this Court, and shall be paid before maturity upon a request by the DIP Lender 

provided that either (i) funds are available and all expenses included in the Budget have been 

paid, or (ii) the DIP Loan Amount is increased to include them, after approval by this Court (and, 

for the avoidance of doubt, the Debtors shall consent to such increase to the DIP Loan Amount), 

and in any event, no later than the Maturity Date.   

7. DIP Facility Liens.  Pursuant to Bankruptcy Code sections 363, 364(c), and 

364(d), as security for the repayment of the DIP Loan Amount and other postpetition costs 

payable under the DIP Financing Documents, the Debtors are hereby authorized to and are 

hereby deemed to grant to the DIP Lender a valid, binding, and enforceable lien, mortgage 

and/or security interest (a “Lien,” and as so granted to the DIP Lender, the “DIP Lien”) in all of 

the Debtors’ presently owned or hereafter acquired property and assets, whether such property 

and assets were acquired before or after the Petition Date, of any kind or nature, whether real or 

personal, tangible or intangible, wherever located, and all proceeds thereof, including, without 

limitation: (a) monies, cash and cash equivalents, credit card receipts, cash receipts, and payment 

intangibles; (b) accounts and accounts receivable; (c) funds in any account of any of the Debtors; 

(d) inventory, equipment, machinery, furniture, fixtures; (e) general intangibles; (f) securities 

(whether or not marketable); (g) instruments, contract rights, documents and chattel paper; (h) 

intellectual property, franchise rights, trade names, trademarks, copyrights, patents, intellectual 

property; (i) all interests in real property; (j) leaseholds and interests in leaseholds; and (k) all 

commercial tort claims and all other claims and causes of action except for (unless ordered 

otherwise in the Final Order or a further Interim Order) causes of action that could be brought 
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under Chapter 5 of the Bankruptcy Code or any applicable state fraudulent-transfer statute or 

similar statute; and (l) proceeds and products of each of the foregoing (collectively, the “DIP 

Collateral”).  The DIP Lien shall not attach to any of the Debtors’ assets that are subject to a Lien 

that is subsequently avoided pursuant to Chapter 5 of the Bankruptcy Code, unless ordered 

otherwise in the Final Order or a further Interim Order. 

8. Priority of DIP Facility Lien.  Pursuant to Bankruptcy Code sections 364(c) and 

364(d), the DIP Lien shall be a first priority senior and priming lien on the DIP Collateral 

(including the Pre-Petition Collateral), subject and junior only to the Carve-Out (defined below). 

The DIP Lien is granted to the DIP Lender by virtue of the Pre-Petition Loan Documents and the 

amendments and modifications thereto accomplished by the DIP Financing Documents; 

provided, however that, for the avoidance of doubt, if the DIP Lender chooses to exercise any of 

its remedies against any of the DIP Collateral, all proceeds resulting therefrom shall first be 

applied to the Carve-Out, then to the DIP Obligations, and then to the Pre-Petition Obligations.  

The DIP Lien shall not be subject or subordinate to any Lien that is avoided and that would 

otherwise be preserved for the benefit of any of the Debtors’ bankruptcy estates under 

Bankruptcy Code section 551.  

9. Cash Collateral Usage.  All rents, income, profits, cash in accounts and deposits 

derived from the Pre-Petition Collateral constitute Cash Collateral (as such term is defined in 

Section 363(a) of the Bankruptcy Code).  Provided that each of the conditions set forth in this 

Paragraph are satisfied, the Debtors shall be authorized to use the Cash Collateral only in 

accordance with the terms of the Budget, this Order, the Final Order (if entered), and the other 

DIP Financing Documents.  The satisfaction of each of the following conditions shall constitute 

a condition to the Debtors’ authorization to use any Cash Collateral: (i) no Event of Default 
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(as defined in the DIP Loan Agreement) shall exist or be continuing, and (ii) a Termination 

Event (as defined below) shall not have occurred.  If, on any date, any of such conditions is not 

satisfied, then the Debtors shall not be authorized to use any Cash Collateral unless and until 

(i) such use is consented to by the Pre-Petition Lender in its sole and absolute discretion, or            

(ii) further order of the Bankruptcy Court is obtained authorizing Cash Collateral usage.  

Absent further order of this Court, if a Termination Event occurs and a Default Notice 

(as defined hereafter) is received by the Debtors, then the Debtors shall immediately suspend 

their use of any Cash Collateral. 

10. Adequate Protection of Pre-Petition Obligations.  Until the indefeasible payment 

in full of the Pre-Petition Obligations, the Pre-Petition Lender is entitled to adequate protection 

of its interests in the Pre-Petition Collateral (including Cash Collateral) as a result of: (a) the 

provisions of this Order granting first priority and/or priming liens on such Pre-Petition 

Collateral to the DIP Lender; (b) the Debtors’ use of the Pre-Petition Collateral (including Cash 

Collateral); (c) the imposition of the automatic stay pursuant to Bankruptcy Code section 362; or 

(d) otherwise, pursuant to Bankruptcy Code sections 361, 363, and 364(d)(1).  The Pre-Petition 

Lender, is hereby granted, solely to the extent of diminution in value of the Pre-Petition Liens in 

the Pre-Petition Collateral from and after the Petition Date, a valid, binding, enforceable and 

fully perfected Lien in all DIP Collateral (the “Adequate Protection Lien”) junior only to the DIP 

Lien and the Carve-Out (as defined below).  Interest shall also continue to accrue on the Pre-

Petition Obligations postpetition at the rate of interest pursuant to the Pre-Petition Loan 

Documents until paid in full.  

11. No Waiver of Future Adequate Protection Requests.  Nothing herein or in the DIP 

Loan Agreement shall be deemed to be a waiver by Origin Bank (in it capacity as the Pre-
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Petition Lender or the DIP Lender) of its right to request additional or further protection of any 

of its interests in any property, including property of the Debtors, and/or to move for relief from 

the automatic stay (if such relief is required), or to seek the appointment of a trustee or examiner 

or the dismissal of the Bankruptcy Cases, or to request any other relief, jointly or severally. 

Likewise, nothing herein is deemed a waiver by the Debtors to challenge any request for 

additional or further protection, stay relief, or the appointment of a trustee or examiner or 

dismissal of the cases by any party in interest, including the Pre-Petition Lender or the DIP 

Lender. 

12. Modification of Automatic Stay.   

(a)  The automatic stay provisions of Bankruptcy Code section 362 are hereby 

modified (i) to permit the Debtors and the DIP Lender to implement the DIP Facility and 

perform pursuant to the DIP Financing Documents, including without limitation the provisions 

thereof with respect to the collection of the proceeds of the DIP Collateral and the creation and 

perfection of all liens granted or permitted by this Order, and (ii) as further set forth in 

paragraphs 19 and 20 hereof, with respect to defaults under the DIP Financing Documents. 

(b)  Notwithstanding the occurrence of an Event of Default or the Maturity Date 

or anything to the contrary contained herein, all of the rights, remedies, benefits, and protections 

provided to the DIP Lender under the DIP Financing Documents and this Order shall survive the 

Maturity Date.  If it becomes necessary for the DIP Lender, at any time, to exercise any of its 

rights and remedies hereunder or under applicable law to effect repayment of the DIP 

Obligations or to receive any amounts or remittances due in connection therewith, including, 

without limitation, foreclosing upon and selling all or a portion of the DIP Collateral, the DIP 
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Lender may, subject to paragraphs 19 and 20 hereof, exercise such rights and remedies as to all 

or part of such DIP Collateral as the DIP Lender may elect in its sole discretion. 

13. Additional Perfection Measures. The Debtors and the DIP Lender shall not be 

required to enter into any additional security agreements or take any further action to create, 

memorialize, and/or perfect the DIP Lien, or to file UCC financing statements, mortgages, or 

other instruments with any other filing authority or take any other action to perfect the DIP Lien, 

which shall be and are deemed valid, binding, enforceable, and automatically perfected by the 

docket entry of this Order by the Clerk of the Bankruptcy Court. If, however, the DIP Lender in 

its sole and absolute discretion shall elect for any reason to enter into, file, record, or serve any 

such financing statements or other documents with respect to the DIP Lien, the DIP Lender may 

do so without seeking modification of the automatic stay under section 362 of the Bankruptcy 

Code and the Debtors shall execute same upon reasonable request and the filing, recording, or 

service thereof (as the case may be) shall be deemed to have been made at the time and on the 

date of the docket entry of this Order by the Clerk of the Bankruptcy Court.  

14. Carve-Out.  The DIP Liens, the DIP Facility Superpriority Claims, and Adequate 

Protection Liens shall be subject to the payment of the following fees and expenses (the 

following subparagraphs, collectively, the “Carve-Out,” and all amounts payable in connection 

therewith, the “Carve-Out Amounts”): 

A. unpaid postpetition fees and expenses of the Clerk of the Bankruptcy 

Court and statutory fees payable to the U.S. Trustee pursuant to 28 U.S.C. § 1930; 

B. unpaid postpetition fees and expenses of professionals of the Debtors and 

professionals of a Statutory Committee (if any), which are retained by an order of the 

Bankruptcy Court pursuant to Bankruptcy Code sections 327, 328, 363, or 1103(a) 
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(the “Professionals”) but only to the extent such fees and expenses are: (i) incurred before 

a Termination Notice is filed with the Court; (ii) within the amounts set forth in the 

Budget for such Professional through the date of the Termination Notice; and (iii) 

subsequently allowed by the Bankruptcy Court under sections 330, 331, 363 or 503 of the 

Bankruptcy Code; and  

C. unpaid fees and expenses of any Professional incurred after a Termination 

Event up to a total amount of $15,000 for all Professionals, provided that, such expenses 

are allowed by the Bankruptcy Court under sections 330, 331, 363, or 503 of the 

Bankruptcy Code.  

15. Carve-Out Limitations.  Neither the payment of any Professional fees, nor the 

Carve-Out, shall include payment for any fees and expenses, if any, of the Professionals incurred 

directly or indirectly, in respect of, arising from or relating to: 

A. the initiation, joinder, support, or prosecution of any action contesting the 

indebtedness owed to Origin Bank (in its capacity as the Pre-Petition Lender or the DIP 

Lender), or the validity of any liens granted to Origin Bank (in its capacity as the Pre-

Petition Lender or the DIP Lender); 

B. subject to entry of the Final Order, preventing, hindering, or otherwise 

delaying (or supporting any other person or entity in preventing, hindering, or otherwise 

delaying), whether directly or indirectly, the exercise by Origin Bank (in its capacity as 

the Pre-Petition Lender or the DIP Lender), of any of its rights and remedies under this 

Interim Order, the Final Order, documents comprising the DIP Facility, the DIP 

Financing Documents, the Pre-Petition Loan Agreement, or the Pre-Petition Loan 

Documents; 
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C. the commencement, support, or prosecution of any action or proceeding of 

any claims, causes of action, or defenses against Origin Bank (in its capacity as the Pre-

Petition Lender or the DIP Lender), or any of its respective officers, directors, employees, 

agents, attorneys, affiliates, successors, or assigns, including, without limitation, any 

attempt to recover or avoid any claim or interest from Origin Bank (in its capacity as the 

Pre-Petition Lender or the DIP Lender) under Chapter 5 of the Bankruptcy Code; 

D. any request to borrow money other than pursuant to the terms of the 

Interim Order, the Final Order, or the DIP Financing Documents, unless consented to in 

writing by Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender); or 

E. with respect to the Debtors, any of the Debtors’ Professionals, or any of 

their successors or assigns (including, without limitation, any trustee, responsible officer, 

examiner, estate administrator, or representative, or similar person appointed in a case for 

any Debtors under any chapter of the Bankruptcy Code) performing or commencing any 

investigation or litigation (whether threatened or pending) by the Debtors with respect to 

any matter to be released, waived, or specified as not subject to challenge by the Debtors 

pursuant to this Order or the Final Order. 

16. Termination Events.  The occurrence of any of the following events, unless 

waived in writing by the DIP Lender, shall constitute a “Termination Event” (and collectively, 

the “Termination Events”) under this Order, entitling the DIP Lender to file a Termination 

Notice: (i) an Event of Default under any of the DIP Financing Documents; (ii) the Debtors’ 

failure to comply with the terms of this Order or the Final Order, including Debtors’ failure to 

comply with paragraph 3(a) hereof; (iii) any application is filed by any Debtor for the approval 

of (or an order is entered by the Court approving) any claim arising under section 507(b) of the 

Case 19-61688-wlh    Doc 36    Filed 08/01/19    Entered 08/01/19 15:17:25    Desc Main
 Document      Page 23 of 40



 

 

24 
13752306v3 

Bankruptcy Code or otherwise, or any lien in any of the Bankruptcy Cases, which is pari passu 

with or senior to the DIP Facility, the DIP Liens, the DIP Superpriority Claim, the Prepetition 

Obligations, or the Adequate Protection Liens (except to the extent granted by this Interim 

Order), unless consented to in writing by Origin Bank (in its capacity as the Pre-Petition Lender 

or the DIP Lender); (iv) the commencement or support of any action by any Debtor or other 

authorized person against  Origin Bank (in its capacity as the Pre-Petition Lender or the DIP 

Lender), or its respective agents and employees, to subordinate or avoid any liens made in 

connection with the Prepetition Loan Documents or the DIP Facility Documents or to avoid any 

obligations incurred in connection therewith; (v) any Order shall be entered granting relief from 

the stay arising under section 362 of the Bankruptcy Code to the holder or holders of any 

security interest, lien or right of setoff to permit foreclosure (or the granting of a deed in lieu of 

foreclosure or similar instrument), possession, set-off or any similar remedy with respect to any 

assets of the Debtors with an aggregate fair market value of more than $100,000.00; (vi) any 

Debtor shall assert in any pleading filed in any court that any material provision of this Interim 

Order or the Final Order is not valid and binding for any reason; (vii) any Debtor shall fail in any 

material respect to comply with any provisions in the DIP Loan Agreement or the Prepetition 

Loan Agreements governing the maintenance of the Debtors’ insurance coverage on the DIP 

Collateral; (viii) the Debtors’ failure to comply with any of the following milestones 

(the “Milestones”), or such later date to which the DIP Lender consents in writing in its sole 

discretion:  

1) On or before August 31, 2019, the Debtors shall have executed an agreement for 

the purchase of substantially all of their assets subject to higher or better bids 
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(the “Stalking Horse APA”), or shall have filed a Bid Procedures Motion (as 

defined below) without a Stalking Horse APA;  

2) On or within five (5) days of Debtors’ execution of the Stalking Horse APA, the 

Debtors shall have filed a motion for approval of bidding procedures or such other 

motion as shall facilitate the sale of the Debtors’ assets (the “Bid  Procedures 

Motion”); 

3) Within twenty-four (24) days of Debtors’ filing of the Bid Procedures Motion, the 

Debtors shall have obtained an order from the Bankruptcy Court granting the Bid 

Procedures Motion; 

4) On or before October 18, 2019, the Debtors shall have received the approval of 

the Court to sell all or substantially all of their assets with the consent of Origin 

Bank (in its capacity as the Pre-Petition Lender or the DIP Lender), pursuant to a 

sale order of the Bankruptcy Court, and such sale order becomes a final order;  

5) On or before October 27, 2019 (i.e., the DIP Facility Maturity Date), the Debtors 

shall close the sale of all or substantially all of their assets, which sale proceeds 

(subject to the Carve-Out) shall (i) first pay the DIP Obligations and (ii) second 

pay the Pre-Petition Obligations, to the extent and in such amounts as authorized 

by the Bankruptcy Court; and 

6) On or before thirty (30) days after the date of closing of the sale of all or 

substantially all of the Debtors’ assets, and no later than December 1, 2019, the 

Debtors shall file: (1) a motion to convert the Bankruptcy Cases to cases under 

Chapter 7 of the Bankruptcy Code, (2)  a motion to dismiss the Bankruptcy Cases, 

or (3) a plan of reorganization subject to the DIP Lender’s approval and consent 
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providing for payment in full by December 31, 2019, of all amounts due to the 

DIP Lender then remaining unpaid, including all amounts owed under the DIP 

Facility and the Pre-Petition Obligations, with entry of a final order confirming 

the plan of reorganization on or before December 31, 2019.   

17. Collateral Matters.  Subject to the entry of the Final Order, effective as of the time 

of commencement of the Bankruptcy Cases: 

A. each Debtor irrevocably waives all claims and rights, if any, it or its 

bankruptcy estate might otherwise assert against the Pre-Petition Collateral or the DIP 

Collateral pursuant to Bankruptcy Code sections 506(c), 105(a), or any other applicable 

law; 

B. except for the Carve-Out, no person or entity in the course of the Debtors’ 

bankruptcy cases shall be permitted to recover from the DIP Collateral (whether directly 

or through the grant of derivative or equitable standing in the name of any Debtor or such 

Debtor’s estate) any cost or expense of preservation or disposition of the Pre-Petition 

Collateral or the DIP Collateral, including, without limitation, expenses and charges as 

provided in Bankruptcy Code sections 506(c), 105(a), or any other applicable law; and 

C. except for the Carve-Out, no person or entity shall be permitted to recover 

from the DIP Collateral or the Pre-Petition Collateral, or assert against Origin Bank (in its 

capacity as the Pre-Petition Lender or the DIP Lender), any claim with respect to any 

unpaid administrative expense of the Debtors’ bankruptcy cases, whether or not the 

Debtors’ payment of such administrative claim was contemplated by or included in the 

Budget. 

Case 19-61688-wlh    Doc 36    Filed 08/01/19    Entered 08/01/19 15:17:25    Desc Main
 Document      Page 26 of 40



 

 

27 
13752306v3 

18. No Additional Financing or Cash Collateral Usage.  So long as the DIP 

Obligations remain outstanding, unless consented to in writing by the DIP Lender, no Debtor 

shall seek entry of any further orders in the Bankruptcy Cases that authorize: (a) under 

Bankruptcy Code section 363, the use of Cash Collateral; (b) the obtaining of credit or the 

incurring of indebtedness pursuant to Bankruptcy Code sections 364(c) or 364(d) that does not 

repay the DIP Facility in full, in cash; (c) the return of goods pursuant to Bankruptcy Code 

section 546(h) to any creditor of any Debtor or to consent to any creditor taking any setoff 

against any of such creditor’s pre-petition indebtedness based on any such return pursuant to 

Bankruptcy Code section 553 or otherwise; or (d) any other grant of rights against any Debtor 

and/or its estate that is secured by a Lien in the DIP Collateral or is entitled to superpriority 

administrative status that does not repay the DIP Obligations in full, in cash. 

19. Default Rights.  Upon the occurrence of: (i) an Event of Default; (ii) a 

Termination Event; (iii) any Debtor’s failure to comply with the terms of this Order or the Final 

Order (including, without limitation, its failure to comply with the Budget); or (iv) any Debtor’s 

failure to comply with any of the Milestones, and the expiration of five days following written 

notice of sub-parts (i) through (iv) thereof by the DIP Lender to counsel to the Debtors, the 

Statutory Committee (if any) and the U.S. Trustee (which notice may be given by any manner of 

electronic transmission, the automatic stay being deemed lifted for such purpose) (the “Default 

Notice”), or upon the Maturity Date, then: (1) Origin Bank (in its capacity as the Pre-Petition 

Lender or the DIP Lender) shall be fully authorized to revoke its consent to the Debtors’ use of 

the DIP Collateral (including, without limitation, Cash Collateral) and/or (2) the DIP Lender 

shall be fully authorized to immediately terminate the DIP Facility, and in the event of either (1) 

or (2), Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender) shall first file 
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with the Court a notice that a Termination Event has occurred, that the Debtors are no longer 

authorized to use Cash Collateral and that the DIP Lender will no longer fund the Debtors under 

the DIP Facility (a “Termination Notice”).  Such Termination Notice shall include a statement 

that the automatic stay will be lifted, without further order of the Court, in five days with respect 

to Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender), so that it can 

exercise its rights and remedies pursuant to the terms of this Order.  Notwithstanding anything to 

the contrary in this paragraph, and consistent with paragraph 9 of this Order, upon receipt of a 

Default Notice, the Debtors shall immediately suspend their use of any Cash Collateral. 

20. Exercise of Remedies Against DIP Collateral.  Further, (x) upon the expiration of 

five days from filing of a Termination Notice, Origin Bank (in its capacity as the Pre-Petition 

Lender or the DIP Lender) may file with the Court a notice that the automatic stay has been lifted 

(a “Stay Relief Notice”), or (y) upon the Maturity Date, and then:  (i) Origin Bank (in its capacity 

as the Pre-Petition Lender or the DIP Lender) shall have the right, free of the restrictions of 

Bankruptcy Code section 362 or under any other section of the Bankruptcy Code or applicable 

law or rule (including, without limitation, Bankruptcy Rule 4001(a)), to take immediate 

reasonable action to protect the DIP Collateral from harm, theft, and/or dissipation and (ii) 

Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender) shall have the right, 

free of the restrictions of Bankruptcy Code section 362 or under any other section of the 

Bankruptcy Code or Bankruptcy Rules (including, without limitation, Rule 4001(a) of the 

Bankruptcy Rules), to exercise contractual, legal, and equitable rights and remedies as to all or 

such part of the DIP Collateral as it shall elect, including but not limited to: (a) the right to 

foreclose upon and/or sell the DIP Collateral; (b) the right to, in Origin Bank’s (in its capacity as 

the Pre-Petition Lender or the DIP Lender) sole discretion, seek to have appointed a Chapter 11 
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trustee or a receiver with the authority to sell the DIP Collateral; and (c) the right to exercise any 

other right or remedy available under applicable law, and to apply the proceeds of any of the 

foregoing to the repayment of the DIP Facility obligations in accordance with the DIP Loan 

Agreement. For the avoidance of doubt, absent further order of the Court, upon the filing of a 

Stay Relief Notice, subject only to the provisions of the DIP Loan Agreement, the automatic stay 

provisions of Bankruptcy Code section 362 are vacated and modified to the extent necessary to 

permit the DIP Lender to exercise, upon the occurrence and during the continuation of any Event 

of Default (as defined in the DIP Loan Agreement) or Termination Event, all rights and remedies 

provided for in the DIP Loan Agreement.   

21. DIP Facility Reporting.  The Debtors shall provide the DIP Lender with (i) all 

financial statements, certificates, and reports required pursuant to the DIP Loan Agreement in 

accordance with the timeframes specified therein; (ii) a bi-monthly report of Debtors’ progress 

and status as to the sale of its assets and prospects for sale; (iii) the Variance Report in form and 

substance satisfactory to the DIP Lender; and (iv) such additional information as Lender shall 

request from the Debtors. The DIP Lender and its respective representatives shall have 

reasonable access to each Debtors’ business premises and to the DIP Collateral in order to 

review and evaluate the physical condition of any of the DIP Collateral and/or to inspect the 

financial records and other records of the Debtors concerning the operation of the Debtors’ 

businesses. 

22. Continued Maintenance of Cash Management System.  The Debtors shall 

maintain their bank accounts in the possession of the Pre-Petition Lender as set forth and shall be 

provided in the cash management order approved by the Court.  In furtherance of the foregoing, 

the Pre-Petition Lender shall be deemed to have control for perfection purposes of all of the 
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Debtors’ bank accounts (including, without limitation, all deposit accounts, lockbox accounts, 

and blocked accounts) and, in the event that any bank accounts of the Debtors are located at any 

other financial institutions, upon the filing of a Termination Notice such financial institutions in 

which such accounts of the Debtors are located are hereby ordered and directed to act in 

accordance with any request of Origin Bank (in in its capacity as the Pre-Petition Lender or the 

DIP Lender) concerning such accounts, including without limitation, requests to turnover funds 

therein without offset or deduction of any kind. 

23. Binding Nature of Stipulations and Other Matters.  Subject to the right to bring a 

Challenge Action as set forth in this Order, upon entry of this Order: 

A. the Stipulations shall be binding upon the Debtors and all other persons, 

entities, and/or parties in all circumstances; 

B. the validity, extent, priority, perfection, enforceability, and non-

avoidability of the Pre-Petition Lender’s respective first priority, validly perfected pre-

petition claims and liens against the Debtors and the Pre-Petition Collateral shall not be 

subject to challenge by the Debtors or any other person, entity, or party; and 

C. neither the Debtors, nor any other person, entity, or party shall seek to 

avoid or challenge (whether pursuant to Chapter 5 of the Bankruptcy Code or otherwise) 

any transfer made by or on behalf of the Debtors to or for the benefit of the Pre-Petition 

Lender prior to the Petition Date. 

24. Debtors’ Release.  In consideration of and as a condition to the DIP Lender 

extending the DIP Loan Amount and providing credit and other financial accommodations to the 

Debtors pursuant to the terms of this Order, the DIP Loan Agreement, and the other DIP 

Financing Documents, the Debtors and their estates, desires to fully comprise, release and settle 

Case 19-61688-wlh    Doc 36    Filed 08/01/19    Entered 08/01/19 15:17:25    Desc Main
 Document      Page 30 of 40



 

 

31 
13752306v3 

any and all claims, counterclaims, liabilities, damages, defenses, demands and causes of action 

that Debtors have against Origin Bank (in its capacity as the Pre-Petition Lender or the DIP 

Lender) and its respective officers, directors, agents and employees in their capacities as such 

(the “Lender Parties”) and certain claims, counterclaims, liabilities, damages, defenses, demands 

and causes of action that Debtors have against Origin Bank’s (in its capacity as the Pre-Petition 

Lender or the DIP Lender) loan participants, and any servicer of the Loan, and their respective 

parents, subsidiaries and affiliate entities, and the respective officers, directors, shareholders, 

members, investors, agents and employees of each of the foregoing, and their respective 

successors, heirs, and assigns, and each of them (collectively, the “Lender Related Parties”). 

Accordingly, the Debtors, for themselves and their successors, transferees, representatives, 

agents, heirs and assigns, hereby release and forever discharge (a) the Lender Parties from any 

and all causes of action, claims, suits, damages, judgments, liens, and demands whatsoever in 

law and/or equity, contract or tort that any Debtor, whether collectively or individually had, now 

has, or may later have or claim to have against the Lender Parties, whether known or unknown, 

asserted or unasserted, now accrued or that may accrue hereafter, arising out of or relating to 

facts or transactions that existed, occurred, happened, arose, or transpired at any time from the 

beginning of time to the date of entry of this Order, including, but not limited to, any claims, 

causes of action or defenses based on the negligence of the Pre-Petition Lender or on any “lender 

liability” theories of, among others, bad faith, unfair dealings, duress, coercion, control, 

misrepresentation, omission, misconduct, overreaching, unconscionability, disparate bargaining 

position, reliance, equity subordination, fraud, failure of consideration in whole or in part, or 

otherwise (collectively, the “Lender Party Released Claims”), and (b) the Lender Related Parties 

from any and all causes of action, claims, suits, damages, judgments, liens, and demands 
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whatsoever in law and/or equity, contract or tort that any Debtor, whether collectively or 

individually had, now has, or may later have or claim to have against the Lender Related Parties, 

whether known or unknown, asserted or unasserted, now accrued or that may accrue hereafter, 

arising out of or relating to facts or transactions that existed, occurred, happened, arose, or 

transpired at any time from the beginning of time to the entry of this Order, including, but not 

limited to, any claims, causes of action or defenses based on the negligence of any of the Lender 

Related Parties or on any “lender liability” theories of, among others, bad faith, unfair dealings, 

duress, coercion, control, misrepresentation, omission, misconduct, overreaching, 

unconscionability, disparate bargaining position, reliance, equity subordination, fraud, failure of 

consideration in whole or in part, or otherwise, in each case, that relate to, arise out of or 

otherwise are in connection with: (i) any or all of the Pre-Petition Loan Documents, the Bridge 

Loan Documents, the DIP Loan Agreement, the DIP Financing Documents, this Order, or 

transactions contemplated thereby or any actions or omissions in connection therewith; or (ii) 

any aspect of the dealings or relationships between the Debtors and the Lender Related Parties, 

or any of them, relating to any or all of the documents, transactions, actions or omissions 

referenced in the foregoing clause (i) hereof (collectively, the “Lender Related Parties Released 

Claims”).   

25. Covenant Not to Sue.  The Debtors hereby absolutely, unconditionally, and 

irrevocably covenant and agree with the Lender Parties and the Lender Related Parties that none 

of them will sue (at law, in equity, or in any other proceeding) any Lender Party or Lender 

Related Party on the basis of any claim or cause of action released pursuant to this Order.  If any 

Debtor violates this covenant, such Debtor agrees to pay all reasonable attorneys’ fees and costs 

incurred by the Lender Parties and/or the Lender Related Parties as a result of such violation. 
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26. Challenge Action and Challenge Period.  Notwithstanding any other provisions of 

this Order, any interested party with standing (other than any Debtor or their Professionals) in 

these Bankruptcy Cases (including, without limitation, the Statutory Committee (if any)) shall 

have until ninety (90) days from the Petition Date, or, if no such Statutory Committee is formed, 

sixty (60) days from the Petition Date (the “Challenge Period”), to commence an adversary 

proceeding against Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender) for 

the purpose (collectively, a “Challenge Action”) of: 

D. contesting challenging the findings of fact, Stipulations, waivers or 

releases contained herein; 

E. challenging the validity, extent, priority, perfection, enforceability, and 

non-avoidability of the Pre-Petition Obligations, the Bridge Loan Obligations, and/or Pre-

Petition Liens (as applicable) against the Debtors; 

F. seeking to avoid or challenge (whether pursuant to Chapter 5 of the 

Bankruptcy Code or otherwise) any transfer made by or on behalf of the Debtors to or for 

the benefit of the Pre-Petition Lender prior to the Petition Date; 

G. seeking damages or equitable relief against Pre-Petition Lender arising 

from or related to its pre-petition business and lending relationships with the Debtors, 

including without limitation equitable subordination, recharacterization, lender liability, 

and deepening insolvency claims and causes of action; or 

H. challenging any other matter to be waived or released pursuant to this 

Order. 

The Challenge Period may be subject to extension only by further order of the 

Bankruptcy Court for good cause shown.  If no Challenge Action is commenced as of the 
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Challenge Deadline, the Pre-Petition Obligations and the Bridge Loan Obligations shall 

constitute allowed claims, in the amount set forth in this Order, not subject to subordination and 

otherwise unavoidable, for all purposes in these Bankruptcy Cases and any subsequent chapter 7 

cases, the Pre-petition Liens on the  Pre-Petition Collateral shall be deemed legal, valid, binding, 

perfected, and first-priority liens not subject to subordination and otherwise unavoidable, and the 

Pre-Petition Obligations and the Bridge Loan Obligations and the Pre-petition Liens on the Pre-

Petition Collateral shall not be subject to any other or further challenge by any party in interest 

seeking to exercise the rights of the Debtors’ bankruptcy estates, including without limitation, 

any successor thereto.  If any such adversary proceeding or contested matter is commenced on or 

prior to the Challenge Deadline, the stipulations contained in paragraph E of this Interim Order 

shall nonetheless remain binding and preclusive except to the extent that such stipulations were 

expressly challenged in such adversary proceeding or contested matter, subject to such adversary 

proceeding or complaint being amended.  Nothing in this Order vests or confers on any person, 

including the Statutory Committee (if any), standing or authority to pursue any cause of action 

belonging to the Debtors or their bankruptcy estates. 

27. No Challenge Actions After Expiration of Challenge Period.  All parties in 

interest, including without limitation the Statutory Committee (if any), that fail to act in 

accordance with the time periods set forth in the preceding paragraph shall be, and hereby are, 

barred forever from commencing a Challenge Action or challenging in any manner the Liens or 

claims of Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender) and shall be 

bound by the waivers, Stipulations, and terms set forth in this Order.  Any Challenge Action filed 

shall prohibit application of this paragraph only to the extent of the specific matters set forth in 

such Challenge Action on the date of filing. 
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28. Retention of Challenge Action Defenses.  The legal and equitable claims, 

counterclaims, defenses, and/or rights of offset and setoff of Origin Bank (in its capacity as the 

Pre-Petition Lender or the DIP Lender) in response to any such Challenge Action are reserved, 

and the ability of a party to commence a Challenge Action shall in no event revive, renew, or 

reinstate any applicable statute of limitations that may have expired prior to the date of 

commencement of such Challenge Action. Despite the commencement of a Challenge Action, 

the pre-petition claims and Liens of Lender shall be deemed valid, binding, properly perfected, 

enforceable, non-avoidable, not subject to disallowance under Bankruptcy Code section 502(d) 

and not subject to subordination under Bankruptcy Code section 510 until such time as a final 

and non-appealable judgment and order is entered sustaining such Challenge Action in favor of 

the plaintiffs therein. Notwithstanding anything to the contrary contained in this Order, the 

Bankruptcy Court expressly reserves the right to order any and all appropriate relief against 

Lender (including an unwinding of transactions approved herein) if there is a timely and 

successful Challenge Action by any party in interest to the validity, enforceability, extent, 

perfection or priority of the Pre-Petition Liens. 

29. No Control by the DIP Lender.  In making decisions to advance any extensions of 

credit to the Debtors pursuant to the DIP Facility or in taking any other actions reasonably 

related to this Order or the DIP Financing Documents (including, without limitation, the exercise 

of its approval rights with respect to any Budget), the DIP Lender shall have no liability to any 

third party and shall not be deemed to be in control of the operations of the Debtors or to be 

acting as a “control person,” “responsible person,” or other “owner or operator” with respect to 

the operation or management of the Debtors (as such terms, or any similar terms, are used in the 

Internal Revenue Code, the United States Comprehensive Environmental Response 
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Compensation and Liability Act, as amended, or any similar Federal or state statute), and the DIP 

Lender’s relationship with the Debtors shall not constitute or be deemed to constitute a joint 

venture or partnership of any kind between the DIP Lender and any Debtor. 

30. Successors and Assigns.  This Order shall be binding on and inure to the benefit 

of Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender), the Debtors, and 

their respective successors and assigns, including, without limitation, any trustee, responsible 

officer, examiner, estate administrator, or representative, or similar person appointed in a case 

for any Debtor under any chapter of the Bankruptcy Code. 

31. Continuing Nature of DIP Facility Liens and Claims.  Any order dismissing the 

Bankruptcy Cases under Bankruptcy Code section 1112 or otherwise shall be deemed to provide 

(in accordance with Bankruptcy Code sections 105 and 349) that (a) the DIP Lien and the 

Adequate Protection Liens and security interests in the DIP Collateral shall continue in full force 

and effect notwithstanding such dismissal until the DIP Obligations are indefeasibly paid and 

satisfied in full, in cash; and (b) this Court shall retain jurisdiction, to the extent permissible 

under applicable law, notwithstanding such dismissal, for the purposes of enforcing the DIP 

Facility Superpriority Claim, the DIP Lien, the Adequate Protection Liens, and the Adequate 

Protection Cash Payment. 

32. Order Controls.  To the extent that any of the provisions of this Order shall 

conflict with any provisions of the DIP Loan Agreement, any of the DIP Financing Documents, 

the Pre-Petition Loan Agreements, any of the Pre-Petition Loan Documents, or with any order of 

this Court authorizing the Debtors to continue the use of pre-petition bank accounts, cash 

management systems, treasury management systems, or business forms, or any similar orders, 

this Order is deemed to control and supersede the conflicting provisions therein.  
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Notwithstanding anything in any of the Pre-Petition Loan Documents to the contrary (i) the 

priority of the DIP Lien and the DIP Obligations shall be as set forth in this Order and the DIP 

Financing Documents, and (ii) the terms of this Order and the DIP Financing Documents shall 

govern the terms and manner of disbursement and application of proceeds of the DIP Collateral 

to the DIP Obligations and other Pre-Petition Obligations.  Except as expressly provided in this 

Order, the terms of the Pre-Petition Loan Agreements and other Pre-Petition Loan Documents 

shall continue in full force and effect and shall continue to govern the relationship between Pre-

Petition Lender and the Debtors. 

33. Immediate Effect of Order.  The terms and conditions of this Order shall be 

effective and immediately enforceable upon its entry by the Clerk of the Bankruptcy Court 

notwithstanding any potential application of Rule 6004(h) of the Bankruptcy Rules or otherwise.  

Furthermore, to the extent applicable, the notice requirements and/or stays imposed by Rules 

4001(a)(3), 6003(b), and 6004(a) of the Bankruptcy Rules are hereby waived for good and 

sufficient cause. The requirements of Rules 4001, 6003, and 6004 of the Bankruptcy Rules, in 

each case to the extent applicable, are satisfied by the contents of the Motion. 

34. Continuing Nature of Adequate Protection and Other Benefits Under DIP Order.  

Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender) shall be entitled to the 

benefits and protections of this Order, including (a) the adequate protection afforded to 

Origin Bank (in its capacity as the Pre-Petition Lender or the DIP Lender) set forth in this Order, 

and (b) the protections afforded pursuant to Bankruptcy Code section 364(e), with respect to all 

loans, advances, and other financial, accommodations made by them pursuant to this Order. The 

DIP Lien, the priority afforded the DIP Loan Amount, and the adequate protection afforded to 

the DIP Lender, as set forth in this Order, shall be binding on the Debtors and any successor 
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trustee or trustees even if this Order is reversed or modified on appeal with respect to all loans, 

advances, and other financial accommodations made by them pursuant to this Order.  Except as 

provided herein, no Cash Collateral or proceeds of the DIP Collateral may be used by any party 

in interest seeking to modify any of the rights granted to Origin Bank (in its capacity as the Pre-

Petition Lender or the DIP Lender) under this Order or under any other DIP Financing 

Documents. 

35. DIP Facility Modifications.  The Debtors and the DIP Lender may implement 

non-material modifications of the DIP Loan Agreement and other DIP Financing Documents 

(other than this Order or the Final Order) without the need for notice or further approval of this 

Court, provided, however, that copies of such amendments will be provided to the U.S. Trustee 

and the Statutory Committee (if any). The Debtors and the DIP Lender may, upon further order 

of the Bankruptcy Court, implement material modifications of such DIP Financing Documents 

on at least seven (7) calendar days prior notice to the Statutory Committee (if any) and the U.S. 

Trustee. 

36. Further Assurances.  The Debtors are authorized to do and perform all acts, to 

make, execute, and deliver all instruments and documents (including, without limitation, the 

execution or recordation of security agreements, mortgages, deeds of trust, and financing 

statements), and to pay all fees and expenses that may be required or necessary for the Debtors’ 

performance under this Order or the DIP Financing Documents, including, without limitation, (a) 

the execution of the DIP Loan Agreement, (b) the payment of the fees and other expenses 

described herein or in the DIP Financing Documents as such become due, including, without 

limitation, agent fees, commitment fees, letter of credit fees, and facility fees. 
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37. Retention of Jurisdiction.  This Court shall retain jurisdiction to enforce the 

provisions of this Order, the DIP Facility, the DIP Loan Agreement, and the other DIP Financing 

Documents, and this Court shall retain jurisdiction over all matters pertaining to the 

implementation, interpretation and enforcement of this Order, the DIP Facility and the DIP 

Financing Documents. 

38. 364(e) Protections.  This Court has considered and determined the matters 

addressed in this Order pursuant to its powers under the Bankruptcy Code, including the power 

to authorize the Debtors to obtain credit on terms and conditions to which the Debtors and DIP-

Lender have agreed.  Thus, each of the terms and conditions constitutes a part of the 

authorization under Bankruptcy Code section 364, and is, therefore, subject to the protections 

contained in Bankruptcy Code section 364(e), regardless of (i) any stay, modification, 

amendment, vacation, or reversal of this Order or any of the DIP Financing Documents or any 

term hereunder or thereunder; (ii) the failure to obtain a final order pursuant to Rule 4001(c)(2) 

of the Bankruptcy Rules; or (iii) the dismissal or conversion of any of the Bankruptcy Cases. 

39. Final Hearing.  A final hearing with respect to the Motion is scheduled for August 

20, 2019 at 10:00 a.m. (Eastern) in Courtroom 1403 (the “Final Hearing”) before the Honorable 

Wendy Hagenau, United States Bankruptcy Judge. The Debtors shall within three (3) days of the 

entry of this Order cause copies of this Order to be mailed (which shall constitute adequate 

notice of the Final Hearing) to the parties having been given notice of the Interim Hearing and to 

any other party that has filed a Bankruptcy Rule 2002 request for service.  Any party in interest 

objecting to the relief sought in the Motion at the Final Hearing shall file written objections, and 

serve them on (i) Debtors’ proposed counsel, Arnall Golden Gregory, LLC, Attn: Darryl Scott 

Laddin, 171 17th Street, NW, Suite 2100, Atlanta, Georgia 30363; (ii) Origin Bank’s counsel, 
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Morris, Manning & Martin, LLP, Attn.: Frank W. DeBorde and Gwendolyn J. Godfrey, 1600 

Atlanta Financial Center, 3343 Peachtree Rd. NE, Atlanta, GA 30326; and (iii) the Office of the 

U.S. Trustee, attn.: Lindsay Kolba, 75 Ted Turner Drive SW, No. 362, Atlanta, Georgia 30303, 

on or before the close of business on August 15, 2019. 

*** END OF ORDER *** 

 

Prepared and presented by: 

 

ARNALL GOLDEN GREGORY LLP 

 

/s/ Darryl S. Laddin     

Darryl S. Laddin 

Georgia Bar No. 460793 

Sean C. Kulka 

Georgia Bar No. 648919 

171 17th Street, N.W., Suite 2100 

Atlanta, Georgia 30363-1031 

Phone: (404) 873-8500 

Fax: (404) 873-8683 

Email: darryl.laddin@agg.com 

Email: sean.kulka@agg.com 

 

Proposed Attorneys for Debtors and Debtors in Possession 

 

-and- 

 

No objection as to form of Order: 

 

/s/ Frank W. DeBorde    

FRANK W. DEBORDE 

Georgia Bar No. 215415 

GWENDOLYN J. GODFREY 

Georgia Bar No. 153004 

Morris, Manning & Martin, LLP 

1600 Atlanta Financial Center 

3343 Peachtree Road, N.E. 

Atlanta, GA 30326 

(404) 233-7000 

fdeborde@mmmlaw.com 

wgodfrey@mmmlaw.com 
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