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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 §  
In re: § Chapter 11 
 §  
KP ENGINEERING, LP, et al., § 

§ 
Case No. 19-34698 (DRJ) 

 § (Joint Administration Requested) 
Debtors.1 § (Emergency Hearing Requested) 
 §  

 
DEBTORS’ EMERGENCY MOTION FOR ENTRY OF  

AN ORDER (I) APPROVING THE DEBTORS’ PROPOSED ADEQUATE ASSURANCE 
OF PAYMENT FOR FUTURE UTILITY SERVICES, (II) PROHIBITING  

UTILITY COMPANIES FROM ALTERING, REFUSING, OR DISCONTINUING 
SERVICES, AND (III) APPROVING THE DEBTORS’ PROPOSED PROCEDURES 

FOR RESOLVING ADDITIONAL ADEQUATE ASSURANCE REQUESTS 

 

EMERGENCY RELIEF HAS BEEN REQUESTED. A HEARING WILL BE 
CONDUCTED ON THIS MATTER ON MONDAY, AUGUST 26, 2019 AT 12:00 PM 
(PREVAILING CENTRAL TIME) IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION, LOCATED IN 
COURTROOM 400 AT 515 RUSK AVENUE, HOUSTON, TEXAS.   
 
IF YOU OBJECT TO THE RELIEF REQUESTED HEREIN OR YOU BELIEVE THAT 
EMERGENCY CONSIDERATION OF THIS MATTER IS NOT WARRANTED, YOU 
MUST EITHER APPEAR AT THE HEARING OR FILE A WRITTEN RESPONSE 
PRIOR TO THE HEARING. OTHERWISE, THE COURT MAY TREAT THE 
PLEADING AS UNOPPOSED AND GRANT THE RELIEF REQUESTED.  
 
RELIEF IS REQUESTED NOT LATER THAN AUGUST 26, 2019. 

The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”) 

respectfully state the following in support of this emergency motion (the “Motion”): 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:  
KP Engineering, LP (7785) and KP Engineering, LLC (0294).  The location of the Debtors’ corporate headquarters 
and the Debtors’ service address is: 5555 Old Jacksonville Highway, Tyler, TX 75703. 
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RELIEF REQUESTED 

1. By this Motion, the Debtors seek entry of an order (the “Order”) substantially in 

the form attached hereto: 

(i) approving the Debtors’ Proposed Adequate Assurance (as defined below) 
of payment for future utility services;  

 
(ii) prohibiting Utility Companies (as defined below) from altering, refusing, 

or discontinuing services;  
 
(iii) approving the Debtors’ proposed procedures for resolving Adequate 

Assurance Requests (as defined below); and 
 
(iv) granting related relief.   

JURISDICTION AND VENUE 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. § 1334.   

3. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2) and this 

Court may enter a final order consistent with Article III of the United States Constitution.   

4. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

5. The statutory predicates for the relief requested herein are Sections 105(a) and 

366 of Title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (as amended and modified, 

the “Bankruptcy Code”), Rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), Rule 9013-1 of the Bankruptcy Local Rules for the Southern District 

of Texas (the “Bankruptcy Local Rules”), and the Procedures for Complex Chapter 11 Cases in 

the Southern District of Texas (the “Complex Case Procedures”). 

BACKGROUND 

6. On the date hereof (the “Petition Date”), the Debtors filed voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code and commenced these chapter 11 cases 
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(the “Chapter 11 Cases”). The Debtors are operating their business and managing properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.   

7. No request for the appointment of a trustee or examiner has been made in these 

Chapter 11 Cases, and no official statutory committees have been appointed or designated by the 

Office of the United States Trustee (the “U.S. Trustee”). 

8. The facts and circumstances supporting this Motion are set forth in the 

Declaration of Kyle McCoy, Executive Vice President and Chief Financial Officer of Debtor KP 

Engineering, LP, in Support of Chapter 11 Petitions and First Day Pleadings (the “First Day 

Declaration”),2 filed concurrently herewith.  A description of the Debtors’ business, the reasons 

for commencing these Chapter 11 Cases, and the relief sought from the Court are set forth in the 

First Day Declaration.  The Debtors hereby adopt and incorporate such description as if fully set 

forth herein.3 

THE DEBTORS’ UTILITY SERVICES AND PROPOSED ADEQUATE ASSURANCE 

A. The Utility Services and Utility Companies 

9. In connection with the operation of their businesses and management of their 

properties, the Debtors obtain electricity, telecommunications, cable, internet, water, waste 

management (including sewer and trash), gas, and other similar services (collectively, the 

“Utility Services”) from a number of utility companies (collectively, the “Utility Companies”).  

A list of the Utility Companies that provide Utility Services to the Debtors as of the Petition Date 

(the “Utility Services List”) is attached hereto as Exhibit B.  The relief requested herein is 

requested with respect to all Utility Companies providing Utility Services to the Debtors.   

                                                 
2 All capitalized terms used but not otherwise defined herein shall have the meanings in the First Day Declaration. 

3 The First Day Declaration and other relevant case information is available on the following website maintained by 
the Debtors’ proposed claims and noticing agent, Omni Agent Solutions, in connection with these Chapter 11 Cases:  
www.omniagentsolutions.com/KPEngineering. 
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10. Uninterrupted Utility Services are essential to the Debtors’ ongoing business 

operations, and hence the overall success of these Chapter 11 Cases.  Should any Utility Provider 

refuse or discontinue service, even for a brief period, the Debtors’ business operations would be 

severely disrupted, and such disruption would jeopardize the Debtors’ ability to manage these 

Chapter 11 Cases.  Accordingly, it is essential that the Utility Services continue uninterrupted. 

11. To the best of the Debtors’ knowledge, there are no defaults or arrearages with 

respect to the Debtors’ undisputed invoices for prepetition Utility Services.  On average, the 

Debtors pay approximately $10,609.00 each month for third-party Utility Services.  Accordingly, 

the Debtors estimate that their costs for Utility Services during the next 30 days (not including 

any deposits to be paid) will be approximately $12,000.00.  To date, the Debtors have not made 

any prepayments or deposits with respect to any of the Utility Companies. 

B. Proposed Adequate Assurance Method of Payment 

12. The Debtors intend to pay all postpetition obligations owed to the Utility 

Companies in a timely manner.  Cash held by the Debtors as of the Petition Date, cash generated 

in the ordinary course of Debtors’ business post-petition, and cash otherwise available to the 

Debtors post-petition will provide sufficient liquidity to pay the Debtors’ Utility Service 

obligations in accordance with prepetition practice. 

13. To provide additional assurance of payment to the Utility Companies, the Debtors 

will deposit $5,304.50 (the “Adequate Assurance Deposit”) into a segregated account.  The 

Adequate Assurance Deposit represents an amount equal to one half of the Debtors’ average 

monthly cost of Utility Services.  The Adequate Assurance Deposit will be deposited into a new 

debtor-in-possession account at Texas Capital Bank for the benefit of the Utility Companies (the 

“Adequate Assurance Account”) for the duration of these Chapter 11 Cases and may be applied 
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to any postpetition defaults in payment to the Utility Companies.  The Adequate Assurance 

Deposit will be held by the Debtors, and the Debtors’ creditors will have no lien on any portion 

of the Adequate Assurance Deposit to the extent not returned to the Debtors pursuant to the 

terms set forth in any Order granting the relief requested herein.  

14. The Debtors submit that the Adequate Assurance Deposit, in conjunction with the 

Debtors’ ability to pay for future utility services in accordance with prepetition practice 

(collectively, the “Proposed Adequate Assurance”), constitutes sufficient adequate assurance 

to the Utility Companies in full satisfaction of section 366 of the Bankruptcy Code. 

C. The Adequate Assurance Procedures 

15. A Utility Company that believes additional adequate assurance is required may 

request such assurance pursuant to the following procedures (the “Adequate Assurance 

Procedures”): 

a. The Debtors will serve a copy of this Motion and the order granting 
the relief requested herein on each Utility Company within ten (10) business days after 
entry of the order by the Court. 

b. The funds in the Adequate Assurance Account shall constitute 
adequate assurance for each Utility Company in the amount set forth for such Utility 
Company in the column labeled “Proposed Adequate Assurance” on the Utility Services 
List. 

c. If an amount relating to Utility Services provided postpetition by a 
Utility Company is unpaid, and remains unpaid beyond any applicable grace period, such 
Utility Company may request a disbursement from the Adequate Assurance Account by 
giving notice to: (i) KP Engineering, LP, 5555 Old Jacksonville Highway, Tyler, Texas 
75703, Attn: Kyle McCoy; (ii) proposed counsel to the Debtors, Hunton Andrews Kurth 
LLP, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, Attn:  Gregory G. Hesse; (iii) 
Texas Capital Bank, NA 2000 McKinney Avenue, Suite 700, Dallas, Texas 75201, Attn: 
Elizabeth Falco; (iv) counsel to Texas Capital Bank, Bell Nunnally & Martin LLP, 2323 
Ross Avenue,  Suite 1900, Dallas, Texas 75201, Attn: Russell W. Mills (v); the Office of the 
U.S. Trustee for the Southern District of Texas, 515 Rusk Street, Suite 3516, Houston, 
Texas 77002, Attn: Hector Duran, Jr. and Stephen Statham; and (vi) counsel to any official 
committee of unsecured creditors appointed in these Chapter 11 Cases; (collectively, the 
“Notice Parties”).  The Debtors shall honor such request within five (5) business days after 
the date the request is received by the Debtors, subject to the ability of the Debtors and any 
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such requesting Utility Company to resolve any dispute regarding such request without 
further order of the Court.  To the extent a Utility Company receives a disbursement from 
the Adequate Assurance Account, the Debtors shall replenish the Adequate Assurance 
Account in the amount disbursed. 

d. The portion of the Adequate Assurance Deposit attributable to each 
Utility Company shall be returned to the Debtors on the earlier of (i) reconciliation and 
payment by the Debtors of the Utility Company’s final invoice in accordance with 
applicable nonbankruptcy law following the Debtors’ termination of Utility Services from 
such Utility Company; or (ii) the effective date of any chapter 11 plan confirmed in these 
Chapter 11 Cases. 

e. Any Utility Company desiring additional assurances of payment in 
the form of deposits, prepayments, or otherwise must serve a request for additional 
assurance (an “Additional Assurance Request”) on the Notice Parties. 

f. Any Additional Assurance Request must (i) be in writing; (ii) identify 
the location for which the Utility Services are provided; (iii) summarize the Debtors’ 
payment history relevant to the affected account(s); (iv) certify the amount that is equal to 
two weeks of the Utility Services the Utility Company provides to the Debtors, calculated as 
a historical average over the twelve (12) month period ended July, 2019; and (v) certify that 
the Utility Company does not already hold a prepetition deposit equal to or greater than 
two weeks of Utility Services. 

g. Unless a Utility Company serves an Additional Assurance Request, 
such Utility Company shall be: (i) deemed to have received “satisfactory” adequate 
assurance of payment in compliance with section 366 of the Bankruptcy Code; and (ii) 
subject to (k) below, forbidden from discontinuing, altering, or refusing Utility Services to, 
or discriminating against, the Debtors on account of any unpaid prepetition charges, or 
requiring additional assurance of payment other than the Proposed Adequate Assurance. 

h. Upon the Debtors’ receipt of any Additional Assurance Request, the 
Debtors shall promptly negotiate with such Utility Company to resolve such Utility 
Company’s Additional Assurance Request. 

i. The Debtors may, without further order from the Court, resolve any 
Additional Assurance Request by mutual agreement with a Utility Company and the 
Debtors may, in connection any such agreement, provide a Utility Company with 
additional adequate assurance of payment, including, but not limited to, cash deposits, 
prepayments, or other forms of security if the Debtors believe such additional assurance is 
reasonable. 

j. If the Debtors and the Utility Company are not able to reach an 
alternative resolution within fourteen (14) days of receipt of the Additional Assurance 
Request, the Debtors will request a hearing before the Court at the next regularly 
scheduled hearing to determine the adequacy of assurances of payment with respect to a 
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particular Utility Company (the “Determination Hearing”) pursuant to section 366(c)(3) of 
the Bankruptcy Code. 

k. Pending resolution at any such Determination Hearing, the Utility 
Company filing such Additional Assurance Request shall be prohibited from altering, 
refusing, or discontinuing Utility Services to the Debtors on account of unpaid charges for 
prepetition services or on account of any objections to the Proposed Adequate Assurance. 

D. Modifications to the Utility Services List 

16. To the extent the Debtors identify new or additional Utility Companies or 

discontinue services from existing Utility Companies, the Debtors seek authority to add or 

remove parties from the Utility Services List.  For any Utility Company that is subsequently 

added to the Utility Services List, the Debtors will serve such Utility Company with a copy of 

the Court’s order regarding Utility Services, including the Adequate Assurance Procedures.  The 

Debtors request that the terms of such Utility Services order and the Adequate Assurance 

Procedures apply to any subsequently identified Utility Company.  The Debtors further reserve 

the right to assert that any of the entities now or hereafter listed on the Utility Services List is not 

a “utility” within the meaning of section 366(a) of the Bankruptcy Code.   

APPLICABLE AUTHORITY 

17. As discussed above, section 366 of the Bankruptcy Code protects a debtor against 

the immediate termination or alteration of utility services after the Petition Date.  See 11 U.S.C. § 

366.  Section 366(c) of the Bankruptcy Code requires the debtor to provide “adequate assurance” 

of payment for postpetition services in a form “satisfactory” to the utility company within thirty 

days of the petition, or the utility company may alter, refuse, or discontinue service.  11 U.S.C. § 

366(c)(2).  Section 366(c)(1) of the Bankruptcy Code provides a non-exhaustive list of examples 

for what constitutes “assurance of payment.”  Although assurance of payment must be 

“adequate,” it need not constitute an absolute guarantee of a debtor’s ability to pay.  See In re 

Great Atl. & Pac. Tea Co., No. 11-CV-1338, 2011 WL 5546954, at *5 (S.D.N.Y. Nov. 14, 2011) 
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(finding that “[c]ourts will approve an amount that is adequate enough to insure against 

unreasonable risk of nonpayment, but are not required to give the equivalent of a guaranty of 

payment in full”); In re Caldor, Inc.—NY, 199 B.R. 1, 3 (S.D.N.Y. 1996) (“Section 366(b) 

requires . . . ‘adequate assurance’ of payment.  The statute does not require an ‘absolute 

guarantee of payment.’”) (citation omitted), aff’d sub nom. Va. Elec. & Power Co. v. Caldor, 

Inc.—NY, 117 F.3d 646 (2d Cir. 1997); see also In re Tekoil & Gas Corp., No. 08-80270G3-11, 

2008 WL 2928555, at *2 n.1 (Bankr. S.D. Tex. July 21, 2008) (“[A] debtor may continue to pay 

a utility, and a utility may continue to provide service, in the absence of an injunction preventing 

the utility from terminating service.”) (citing In re Viking Offshore (USA) Inc., No. 08-31219-

H3-11, 2008 WL 782449, at *3 n.3 (Bankr. S.D. Tex. Mar. 20, 2008)). 

18. When considering whether a given assurance of payment is “adequate,” the Court 

should examine the totality of the circumstances to make an informed decision as to whether the 

Utility Company will be subject to an unreasonable risk of nonpayment.  See In re Keydata 

Corp., 12 B.R. 156, 158 (B.A.P. 1st Cir. 1981) (citing In re Cunha, 1 B.R. 330 (Bankr. E.D. Va. 

1979)); In re Adelphia Bus. Solutions, Inc., 280 B.R. 63, 82–83 (Bankr. S.D.N.Y. 2002).  In 

determining the level of adequate assurance, however, “a bankruptcy court must focus upon the 

need of the utility for assurance, and . . . require that the debtor supply no more than that, since 

the debtor almost perforce has a conflicting need to conserve scarce financial resources.” Va. 

Elec. & Power Co., 117 F.3d at 650 (internal quotations omitted) (citing In re Penn Jersey Corp., 

72 B.R. 981, 985 (Bankr. E.D. Pa. 1987)); see also In re Penn. Cent. Transp. Co., 467 F.2d 100, 

103–04 (3d Cir. 1972) (affirming bankruptcy court’s ruling that no utility deposits were 

necessary where such deposits likely would “jeopardize the continuing operation of the debtor 

merely to give further security to suppliers who already are reasonably protected[.]”). 
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19. Here, the Utility Companies are adequately assured against any risk of 

nonpayment for future services.  The Adequate Assurance Deposit and the Debtors’ ongoing 

ability to meet obligations as they come due in the ordinary course postpetition provides 

assurance of the Debtors’ payment of their future obligations.   

20. Moreover, termination of Utility Services could result in the Debtors’ inability to 

operate their business to the detriment of all stakeholders.  See In re Pilgrim’s Pride Corp., No. 

08-45664 (DML), 2009 WL 7313309, at *2 (Bankr. N.D. Tex. Jan. 4, 2009) (“The consequences 

of an unexpected termination of utility service to [the debtors] could be catastrophic.”); In re 

Monroe Well Serv., Inc., 83 B.R. 317, 321–22 (Bankr. E.D. Pa. 1988) (noting that without utility 

service the debtors “would have to cease operations” and that Section 366 of the Bankruptcy 

Code “was intended to limit the leverage held by utility companies, not increase it.”). 

21. Courts are permitted to fashion reasonable procedures, such as the Adequate 

Assurance Procedures proposed herein, to implement the protections afforded under section 366 

of the Bankruptcy Code.  See, e.g., In re Circuit City Stores, Inc., No. 08-35653, 2009 WL 

484553, at *5 (Bankr. E.D. Va. Jan. 14, 2009) (stating that “[t]he plain language of § 366 of the 

Bankruptcy Code allows the Court to adopt the Procedures set forth in the Utility Order.”).  Such 

procedures are important because, without them, the Debtors “could be forced to address 

numerous requests by utility companies in an unorganized manner at a critical period in [its] 

efforts to reorganize.” Id.  Here, notwithstanding a determination that the Proposed Adequate 

Assurance constitutes sufficient adequate assurance, any rights the Utility Companies believe 

they have under sections 366(b) and (c)(2) of the Bankruptcy Code are wholly preserved under 

the Adequate Assurance Procedures.  See id. at *5–6.  The Utility Companies still may choose, in 

accordance with the Adequate Assurance Procedures, to request modification of the Proposed 
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Adequate Assurance.  See id. at *6.  The Adequate Assurance Procedures, however, avoid a 

haphazard and chaotic process whereby each Utility Company could make an extortionate, last-

minute demand for adequate assurance that would force the Debtors to pay under the threat of 

losing critical Utility Services.  See id. at *5. 

22. Further, the Court possesses the power, under section 105(a) of the Bankruptcy 

Code, to “issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of this title.” The Adequate Assurance Procedures and the Proposed Adequate 

Assurance are necessary and appropriate to carry out the provisions of the Bankruptcy Code, 

particularly section 366 thereof.  Accordingly, the Court should exercise its powers under 

sections 366 and 105(a) of the Bankruptcy Code and approve both the Adequate Assurance 

Procedures and the Proposed Adequate Assurance amounts described herein.  

EMERGENCY CONSIDERATION 

23. The Debtors respectfully request emergency consideration of this Motion 

pursuant to Bankruptcy Local Rule 9013-1(i) and Bankruptcy Rule 6003, which authorizes a 

court to grant relief within the first 21 days after the commencement of a chapter 11 case “to the 

extent that relief is necessary to avoid immediate and irreparable harm.”  The Debtors believe an 

immediate and orderly transition into chapter 11 is critical to the viability of their operations and 

the success of these Chapter 11 Cases.  Failure to receive the requested relief during the first 

twenty-one days of these Chapter 11 Cases would disrupt the Debtors’ operations and 

restructuring efforts As such, the Debtors submit that they have satisfied the “immediate and 

irreparable harm” standard of Bankruptcy Rule 6003, and the Debtors believe that emergency 

consideration is necessary and request that this Motion be heard at the first day hearing. 
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WAIVER OF BANKRUPTCY RULE 6004(a) AND (h)  

24. To implement the foregoing immediately, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing 

the use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the 

First Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable 

harm to the Debtors.  Accordingly, ample cause exists to justify finding that notice requirements 

under Bankruptcy Rule 6004(a) have been satisfied and to grant a waiver of the fourteen-day 

stay imposed by Bankruptcy Rule 6004(h), to the extent such notice requirements and stay apply. 

RESERVATION OF RIGHTS 

25. Nothing contained herein is intended or shall be construed as:  (a) an admission as 

to the amount of, basis for, or validity of any claim against any of the Debtors under the 

Bankruptcy Code or other applicable nonbankruptcy law; (b) a waiver of any Debtor’s or any 

other party in interest’s rights to dispute any claim on any grounds; (c) an assumption, adoption, 

or rejection of any agreement, contract, or lease under Section 365 of the Bankruptcy Code; (d) 

an implication or admission that any particular claim is of a type specified or defined in the 

Motion, or any order granting the relief requested by the Motion; (e) an admission as to the 

validity, enforceability, or perfection of any lien on, security interest in, or other encumbrance on 

property of any Debtor’s estate; (f) a waiver of any Debtor’s or any other party in interest’s 

rights under the Bankruptcy Code or any other applicable law; or (g) waiver of any claims or 

causes of action which may exist. 

NOTICE 

26. The Debtors have provided notice of this Motion to (a) the Office of the United 

States Trustee for the Southern District of Texas; (b) the holders of the 30 largest unsecured 

claims against the Debtors on a consolidated basis; (c) Texas Capital Bank, as Prepetition 
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Lender; (d) counsel for Texas Capital Bank; (e) BTS Enterprises, Inc., as proposed DIP Lender; 

(f) the United States Attorney’s Office for the Southern District of Texas; (g) the Internal 

Revenue Service; (h) the United States Securities and Exchange Commission; (i) the state 

attorneys general for states in which the Debtors conduct business; (j) the Utility Companies; and 

(k) any party that has requested notice pursuant to Bankruptcy Rule 2002.  In light of the nature 

of the relief requested, the Debtors submit that no other or further notice is required or needed 

under the circumstances.  

 [The remainder of this page is intentionally left blank.] 
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 WHEREFORE, the Debtors respectfully request that the Court enter an order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in the Motion 

and such other and further relief as may be just and proper. 

Dated: August 23, 2019  
Houston, Texas 

Respectfully submitted, 
 
/s/ Gregory G. Hesse     
Gregory G. Hesse (TX Bar No. 09549419) 
HUNTON ANDREWS KURTH LLP 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 
Tel: (214) 979-3000 
Fax: (214) 880-0011 
Email: ghesse@HuntonAK.com 
 
and 
 
Edward A. Clarkson, III (TX Bar No. 24059118) 
HUNTON ANDREWS KURTH LLP 
600 Travis Street, Suite 4200 
Houston, Texas 77002 
Tel: (713) 220-4200 
Fax: (713) 220-4285 
Email: edwardclarkson@HuntonAK.com  
 
and 
 
Justin F. Paget 
Jennifer E. Wuebker (pro hac vice pending) 
HUNTON ANDREWS KURTH LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Tel: (804) 788-8200 
Fax: (804) 788-8218 
Email: jpaget@HuntonAK.com 
 jwuebker@HuntonAK.com 
 

 
Proposed Counsel for the Debtor and  
Debtor in Possession KP Engineering LP

/s/ Christopher Adams    
Christopher Adams (TX Bar No. 24009857) 
OKIN ADAMS LLC 
1113 Vine Street, Suite 240 
Houston, Texas 77002 
Tel: (713) 228-4100 
Fax: (888) 865-2118 
Email: cadams@okinadams.com  
 
Proposed Counsel for the Debtor and  
Debtor in Possession KP Engineering LLC 
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CERTIFICATE OF SERVICE 

 I certify that on August 23, 2019, a true and correct copy of the foregoing document was 
served by the Electronic Case Filing System for the United States Bankruptcy Court for the 
Southern District of Texas on those parties registered to receive electronic notices. 

 
/s/ Gregory G. Hesse     
Gregory G. Hesse 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 §  
In re: § Chapter 11 
 §  
KP ENGINEERING, LP, et al., § 

§ 
Case No. 19-34698 (DRJ) 

 § (Joint Administration Requested) 
Debtors.1 § (Emergency Hearing Requested) 
 §  

 
ORDER (I) APPROVING THE DEBTORS’ PROPOSED ADEQUATE ASSURANCE OF 

PAYMENT FOR FUTURE UTILITY SERVICES, (II) PROHIBITING  
UTILITY COMPANIES FROM ALTERING, REFUSING, OR DISCONTINUING 

SERVICES, AND (III) APPROVING THE DEBTORS’ PROPOSED PROCEDURES 
FOR RESOLVING ADDITIONAL ADEQUATE ASSURANCE REQUESTS 

 [Relates to the Motion at Docket No. 7] 

 Upon the motion (the “Motion”)2
 of the Debtors for an order (a) approving the Debtors’ 

Proposed Adequate Assurance of payment for future utility services, (b) prohibiting Utility 

Companies from altering, refusing, or discontinuing services, and (c) approving the Adequate 

Assurance Procedures for resolving Additional Assurance Requests; and the Court having 

reviewed the Motion and the First Day Declaration; and the Court having determined that the 

relief requested in the Motion is in the best interests of the Debtors, their estates, their creditors, 

and other parties in interest; and the Court having jurisdiction to consider the Motion and the 

relief requested therein in accordance with 28 U.S.C. § 1334; and the Court having found that 

this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that this Court may enter a final 

order consistent with Article III of the United States Constitution; and the Court having found 

that venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 
                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:  
KP Engineering, LP (7785) and KP Engineering, LLC (0294).  The location of the Debtors’ corporate headquarters 
and the Debtors’ service address is: 5555 Old Jacksonville Highway, Tyler, TX 75703. 

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 

Case 19-34698   Document 7-1   Filed in TXSB on 08/23/19   Page 2 of 7



 

 

1408 and 1409; and the Court having found that the Debtors provided appropriate notice of the 

Motion and the opportunity for a hearing on the Motion under the circumstances and that no 

other or further notice is necessary; and the Court having determined that the legal and factual 

bases set forth in the Motion and the hearing with respect to the Motion establish just cause for 

the relief granted herein; and after due deliberation thereon; and good and sufficient cause 

appearing therefore, it is HEREBY ORDERED THAT: 

1. The Adequate Assurance Deposit, together with the Debtors’ ability to pay for 

future Utility Services in the ordinary course of business subject to the Adequate Assurance 

Procedures, shall constitute adequate assurance of future payment as required by section 366 of 

the Bankruptcy Code. 

2. All Utility Companies are prohibited from altering, refusing, or discontinuing 

services on account of any unpaid prepetition charges, the commencement of these Chapter 11 

Cases, or any perceived inadequacy of the Proposed Adequate Assurance. 

3. The following Adequate Assurance Procedures are hereby approved: 

a. The Debtors will serve a copy of the Motion and this Order granting 
the relief requested herein to each Utility Company within ten (10) business days after 
entry of this Order by the Court. 

b. The funds in the Adequate Assurance Account shall constitute 
adequate assurance for each Utility Company in the amount set forth for such Utility 
Company in the column labeled “Proposed Adequate Assurance” on the Utility Services 
List. 

c. If an amount relating to Utility Services provided postpetition by a 
Utility Company is unpaid, and remains unpaid beyond any applicable grace period, such 
Utility Company may request a disbursement from the Adequate Assurance Account by 
giving notice to: (i) KP Engineering, LP, 5555 Old Jacksonville Highway, Tyler, Texas 
75703, Attn: Kyle McCoy; (ii) proposed counsel to the Debtors, Hunton Andrews Kurth 
LLP, 1445 Ross Avenue, Suite 3700, Dallas, Texas 75202, Attn:  Gregory G. Hesse; (iii) 
Texas Capital Bank, NA 2000 McKinney Avenue, Suite 700, Dallas, Texas 75201, Attn: 
Elizabeth Falco; (iv) counsel to Texas Capital Bank, Bell Nunnally & Martin LLP, 2323 
Ross Avenue,  Suite 1900, Dallas, Texas 75201, Attn: Russell W. Mills; (v) the Office of the 
U.S. Trustee for the Southern District of Texas, 515 Rusk Street, Suite 3516, Houston, 
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Texas 77002, Attn: Hector Duran, Jr. and Stephen Statham; and (vi) counsel to any official 
committee of unsecured creditors appointed in these Chapter 11 Cases; (collectively, the 
“Notice Parties”).  The Debtors shall honor such request within five (5) business days after 
the date the request is received by the Debtors, subject to the ability of the Debtors and any 
such requesting Utility Company to resolve any dispute regarding such request without 
further order of the Court.  To the extent a Utility Company receives a disbursement from 
the Adequate Assurance Account, the Debtors shall replenish the Adequate Assurance 
Account in the amount disbursed. 

d. The portion of the Adequate Assurance Deposit attributable to each 
Utility Company shall be returned to the Debtors on the earlier of (i) reconciliation and 
payment by the Debtors of the Utility Company’s final invoice in accordance with 
applicable nonbankruptcy law following the Debtors’ termination of Utility Services from 
such Utility Company; or (ii) the effective date of any chapter 11 plan confirmed in these 
Chapter 11 Cases. 

e. Any Utility Company desiring additional assurances of payment in 
the form of deposits, prepayments, or otherwise must serve a request for additional 
assurance (an “Additional Assurance Request”) on the Notice Parties. 

f. Any Additional Assurance Request must (i) be in writing; (ii) identify 
the location for which the Utility Services are provided; (iii) summarize the Debtors’ 
payment history relevant to the affected account(s); (iv) certify the amount that is equal to 
two weeks of the Utility Services the Utility Company provides to the Debtors, calculated as 
a historical average over the twelve (12) month period ended July, 2019; and (v) certify that 
the Utility Company does not already hold a prepetition deposit equal to or greater than 
two weeks of Utility Services. 

g. Unless a Utility Company timely serves an Additional Assurance 
Request, such Utility Company shall be: (i) deemed to have received “satisfactory” 
adequate assurance of payment in compliance with section 366 of the Bankruptcy Code; 
and (ii) subject to (k) below, forbidden from discontinuing, altering, or refusing Utility 
Services to, or discriminating against, the Debtors on account of any unpaid prepetition 
charges, or requiring additional assurance of payment other than the Proposed Adequate 
Assurance.   

h. Upon the Debtors’ receipt of any Additional Assurance Request, the 
Debtors shall promptly negotiate with such Utility Company to resolve such Utility 
Company’s Additional Assurance Request. 

i. The Debtors may, without further order from the Court, resolve any 
Additional Assurance Request by mutual agreement with a Utility Company and the 
Debtors may, in connection any such agreement, provide a Utility Company with 
additional adequate assurance of payment, including, but not limited to, cash deposits, 
prepayments, or other forms of security if the Debtors believe such additional assurance is 
reasonable. 
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j. If the Debtors and the Utility Company are not able to reach an 
alternative resolution within fourteen (14) days of receipt of the Additional Assurance 
Request, the Debtors will request a hearing before the Court at the next regularly 
scheduled hearing to determine the adequacy of assurances of payment with respect to a 
particular Utility Company (the “Determination Hearing”) pursuant to section 366(c)(3) of 
the Bankruptcy Code. 

k. Pending resolution at any such Determination Hearing, the Utility 
Company filing such Additional Assurance Request shall be prohibited from altering, 
refusing, or discontinuing Utility Services to the Debtors on account of unpaid charges for 
prepetition services or on account of any objections to the Proposed Adequate Assurance. 

4. The Utility Companies are prohibited from requiring additional adequate 

assurance of payment other than pursuant to the Adequate Assurance Procedures; provided, 

however, nothing herein shall prejudice the right of a Utility Company to propose alternative 

procedures by filing a motion and after notice and hearing. 

5. The Debtors are authorized to add or, following the giving of two weeks’ notice 

to the affected Utility Company, where the Debtors have received no objection from any such 

Utility Company, remove any Utility Company from the Utility Services List, and the Debtors 

shall add to or subtract from the Adequate Assurance Deposit an amount equal to one half of the 

Debtors’ approximate average monthly cost for each Utility Company subsequently added or 

removed, respectively.  If an objection is received, the Debtors shall request a hearing before this 

Court at the next scheduled hearing date, or such other date that the Debtors and the Utility 

Company may agree.  This Order shall remain in full force and effect until such hearing.   

6. The Debtors shall not deduct from the Adequate Assurance Deposit the amount 

set aside for any Utility Company that the Debtors seek to terminate or delete from the Utility 

Service List unless and until the two week notice period has passed and the Debtors have not 

received any objection to termination or deletion from such Utility Company, or until any such 

objection has been resolved consensually or by order of the Court.  For Utility Companies that 

are added to the Utility Services List, the Debtors shall cause a copy of this Order, including the 
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Adequate Assurance Procedures, to be served on such subsequently added Utility Company.  

Any Utility Company subsequently added to the Utility Services List shall be bound by the 

Adequate Assurance Procedures. 

7. The relief granted herein is for all Utility Companies providing Utility Services to 

the Debtors and is not limited to those parties or entities listed on the Utility Services List. 

8. The Debtors’ service of the Motion upon the Utility Services List shall not 

constitute an admission or concession that any such entity is a “utility” within the meaning of 

section 366 of the Bankruptcy Code, and the Debtors reserve all rights and defenses with respect 

thereto. 

9. Notwithstanding the relief granted in this Order and any actions taken pursuant to 

such relief, nothing in this Order shall be deemed: (a) an admission as to the amount of, basis for, 

or validity of any claim against any of the Debtors under the Bankruptcy Code or other 

applicable nonbankruptcy law; (b) a waiver of any Debtor’s or any other party in interest’s rights 

to dispute any claim on any grounds; (c) an assumption, adoption, or rejection of any agreement, 

contract, or lease under section 365 of the Bankruptcy Code; (d) an implication or admission that 

any particular claim is of a type specified or defined in the Motion, this Order or any order 

granting the relief requested by the Motion; (e) an admission as to the validity, enforceability, or 

perfection of any lien on, security interest in, or other encumbrance on property of any Debtor’s 

estate; (f) a waiver of any Debtor’s or any other party in interest’s rights under the Bankruptcy 

Code or any other applicable law; or (g) waiver of any claims or causes of action which may 

exist against any entity. 

10. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 
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11. Notice of the Motion as provided therein shall be deemed good and sufficient 

notice of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Bankruptcy 

Local Rules for the Southern District of Texas are satisfied by such notice. 

12. Notwithstanding any Bankruptcy Rule to the contrary, this Order shall take effect 

immediately upon its entry. 

13. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Order in accordance with the Motion. 

14. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 

 
Signed: _______________, 2019   
 Houston, Texas    UNITED STATES BANKRUPTCY JUDGE 
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Exhibit B 
 

Utility Services List
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Utility Services List 
 

Utility Provider Contact Address(es) Service(s) Provided Account Number(s) 
Average Monthly 

Expenditure 
Proposed Adequate 

Assurance 

Direct Energy 
1001 Liberty Avenue #1200 

Pittsburgh, PA 15222 
Electricity 1645491 $3,500.00 $1,750.00 

Center Point Energy 
P.O. Box 2628 

Houston, TX 77252-2628 
Natural Gas 

6400353560-2 
6400353560-3 

$475.00 $237.50 

Suddenlink 
Communications 

1820 SSW Loop #323 
Tyler, TX 75701 

Internet/Telephone 
Cable/Satellite 

100001-8626-
721644801 

$2,160.00 $1,080.00 

City of Tyler 
P.O. Box 336 

Tyler, TX 75710 
Waste Removal 179469-106966 $650.00 $325.00 

City of Tyler 
P.O. Box 336 

Tyler, TX 75710 
Waste Removal 177871-119874 $650.00 $325.00 

CenturyLink 
1025 Eldorado Blvd 

Broomfield, CO 80021 
Telephone 5-WFMCLVT5 $1,500.00 $750.00 

ACC Business/AT&T 
400 West Avenue 

Rochester, NY 14611 
Internet (main) 00001206170 $1,354.00 $677.00 

Comcast 
9602 S 300 W, Ste B 

Sandy, UT 84070 
Internet (backup) 8777703194420010 $320.00 $160.00 

 
 

079610.0000022 EMF_US 75053185v4 
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