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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 §  
In re: § Chapter 11 
 §  
KP ENGINEERING, LP, et al., § 

§ 
Case No. 19-34698 (DRJ) 

 § (Joint Administration Requested) 
Debtors.1 § (Emergency Hearing Requested) 
 §  

 
DEBTORS’ EMERGENCY MOTION FOR ENTRY OF AN ORDER  

AUTHORIZING THE DEBTORS TO CONTINUE TO (I) OPERATE THEIR CASH 
MANAGEMENT SYSTEM, (II) USE EXISTING CHECKS AND BUSINESS FORMS 

AND (III) MAINTAIN EXISTING BANK ACCOUNTS; AND FOR RELATED RELIEF 

 

EMERGENCY RELIEF HAS BEEN REQUESTED. A HEARING WILL BE CONDUCTED 
ON THIS MATTER ON MONDAY, AUGUST 26, 2019 AT 12:00 PM (PREVAILING 
CENTRAL TIME) IN THE UNITED STATES BANKRUPTCY COURT FOR THE 
SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION, LOCATED IN 
COURTROOM 400 AT 515 RUSK AVENUE, HOUSTON, TEXAS.   
 
IF YOU OBJECT TO THE RELIEF REQUESTED HEREIN OR YOU BELIEVE THAT 
EMERGENCY CONSIDERATION OF THIS MATTER IS NOT WARRANTED, YOU 
MUST EITHER APPEAR AT THE HEARING OR FILE A WRITTEN RESPONSE PRIOR 
TO THE HEARING. OTHERWISE, THE COURT MAY TREAT THE PLEADING AS 
UNOPPOSED AND GRANT THE RELIEF REQUESTED.  
 
RELIEF IS REQUESTED NOT LATER THAN AUGUST 26, 2019. 

The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”) 

respectfully state the following in support of this emergency motion (the “Motion”): 

 

 

                                                 

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:  
KP Engineering, LP (7785) and KP Engineering, LLC (0294).  The location of the Debtors’ corporate headquarters 
and the Debtors’ service address is: 5555 Old Jacksonville Highway, Tyler, TX 75703. 
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RELIEF REQUESTED 

1. By this Motion, the Debtors seek entry of an order (the “Order”) substantially in 

the form attached hereto: 

(i) authorizing, but not directing, the Debtors to maintain and use their existing cash 
management system;  
 

(ii) authorizing, but not directing, the Debtors to continue using their existing bank 
accounts, checks, and business forms;  

 
(iii) authorizing and directing all banks with which the Debtors maintain accounts to 

continue to maintain, service, and administer such accounts and to prepare and 
issue checks on behalf of the Debtors;  
 

(iv) waiving, on a 60-day conditional basis, certain of the Operating Guidelines and 
Reporting Requirements for Debtors in Possession and Trustees (the “U.S. 
Trustee Guidelines”) and section 345 of the Bankruptcy Code; and  

 
(v) granting related relief. 

 
JURISDICTION AND VENUE 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. § 1334.   

3. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2) and this 

Court may enter a final order consistent with Article III of the United States Constitution.   

4. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

5. The statutory predicates for the relief requested herein are sections 105(a), 345, 363 

and 364 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (as amended and modified, 

the “Bankruptcy Code”), Rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), Rules 4002-1 and 9013-1 of the Bankruptcy Local Rules for the 

Southern District of Texas (the “Bankruptcy Local Rules”), and the Procedures for Complex 

Chapter 11 Cases in the Southern District of Texas (the “Complex Case Procedures”).  
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BACKGROUND 

6. On the date hereof (the “Petition Date”), the Debtors filed voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code and commenced these chapter 11 cases (the 

“Chapter 11 Cases”).  The Debtors are operating their business and managing their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.   

7. No request for the appointment of a trustee or examiner has been made in these 

Chapter 11 Cases, and no official statutory committees have been appointed or designated by the 

Office of the United States Trustee (the “U.S. Trustee”). 

8. The facts and circumstances supporting this Motion are set forth in the Declaration 

of Kyle McCoy, Executive Vice President and Chief Financial Officer of Debtor KP Engineering, 

LP, in Support of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”),2 

filed concurrently herewith.  A description of the Debtors’ business, the reasons for commencing 

these Chapter 11 Cases, and the relief sought from the Court are set forth in the First Day 

Declaration.  The Debtors hereby adopt and incorporate such description as if fully set forth 

herein.3 

THE DEBTORS’ CASH MANAGEMENT SYSTEM 

I. The Debtors’ Cash Management System and Bank Accounts 

A. Overview 

9. In the ordinary course of business, the Debtors utilize a cash management system 

                                                 

2 All capitalized terms used but not otherwise defined herein shall have the meanings in the First Day Declaration. 

3 The First Day Declaration and other relevant case information is available on the following website maintained by 
the Debtors’ proposed claims and noticing agent, Omni Agent Solutions, in connection with these Chapter 11 Cases:  
www.omniagentsolutions.com/KPEngineering. 
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(the “Cash Management System”) that is integral to the operation and administration of their 

business.  The Cash Management System allows the Debtors to (a) monitor and control all of the 

Debtors’ cash receipts and disbursements, (b) identify the cash requirements of the Debtors, and 

(c) transfer cash as needed to respond to the cash requirements of the Debtors.   

10. The Debtors’ Cash Management System is managed by the Debtors’ management 

at their headquarters in Tyler, Texas.  Under the Cash Management System, the Debtors maintain 

and execute, among other things, the following cash management related services: (a) maintenance 

of their books and records, (b) accounts payable and accounts receivable functions, (c) collection, 

disbursement, and movement of cash to and from the Bank Accounts (as defined below), (d) 

administering payroll (e)  budgeting, (f) handling customary transactional matters with third 

parties, and (g) administration and management of all other finance and treasury matters.   

11. As of the Petition Date, the Cash Management System includes a total of nine bank 

accounts (collectively, the “Bank Accounts”), six of which are held at Texas Capital Bank 

(“TCB”), one of which is held at Texas National Bank (“TNB”), one of which is held at American 

State Bank (“ASB”), and one of which is held at Woodforest National Bank (“WNB” and, together 

with TCB, TNB, and ASB, the “Cash Management Banks”).  A schedule of the Bank Accounts, 

containing estimated balances as of August 23, 2019, is annexed hereto as Attachment 1, a 

summary of which is included in the chart below.4  

                                                 

4 The Debtors believe, and have undertaken reasonable efforts to ensure, that Exhibit B lists all of the bank accounts 
that comprise the Debtors’ Cash Management System.  In the event that any bank account has been inadvertently 
omitted from Exhibit B, the Debtors request that the relief sought by this Motion be deemed to apply. 
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Account 
Name5 

Debtor Account 
Holder 

Account Description 

Main 
Operating 
Account 

TCB - 1115 

KP Engineering, LP The TCB Operating Account serves as the main operating 
account and centralized cash management for the Debtors. 

Funds from the Main Operating Account are used to: (a) fund 
the Payroll Account and Health Management Account,          
(b) make payments to vendors of KP Engineering LP, and     
(c) facilitate payment of all other payables of the Debtors.   

Payments from the Main Operating Account are made 
through various funds-transfer mechanisms, including 
checks, wire transfers and ACH payments. 

Payroll 
Account 

TCB – 1107 

KP Engineering, LP The Payroll Account is used to process employee payroll on 
a bi-weekly basis to the Debtors’ employees. 

The Payroll Account is funded on an as-needed basis every 
two weeks from the Main Operating Account in an amount 
sufficient to cover such payroll ACH payments.  

FSA Account 

TCB – 1099 

KP Engineering, LP The FSA Account is used to process amounts in connection 
with employees’ FSA accounts, which accounts are described 
in detail in the Debtors’ Employee Wages Motion.6   

The FSA Account is employee funded. 

Health 
Management 
Account 

TCB – 9944 

 

KP Engineering, LP The Health Management Account is debited by the health 
care third-party administrator (UMR) to pay on self-insured 
health insurance policies, which policies are described in 
detail in the Debtors’ Employee Wages Motion 

The Health Management Account is funded on an as-needed 
basis from the Main Operating Account. 

Facility 
Account 

TCB – 9737 

KP Engineering, LP This account is presently inactive and has a $0 balance. 

TNB 
Operating 
Account 

TNB – 2871 

KP Engineering, LP The TNB Operating Account served as the main operating 
account prior to the Debtors opening accounts with TCB. 

Presently, the TNB Operating Account receives occasional 
credits from payments under existing client contracts.  These 
credits are then swept to the Main Operating Account.   

                                                 

5 Only the last four digits of each account number are used to identify each account.  

6 The “Employee Wages Motion” is the Debtors’ Emergency Motion for Entry of an Order (I) Authorizing Payment 
of Certain Prepetition Workforce Obligations, Including Compensation, Expense Reimbursements, Benefits, and 
Related Obligations, (II) Confirming Right to Continue Workforce Programs on Postpetition Basis, (III) Authorizing 
Payment of Withholding and Payroll-Related Taxes, (IV) Confirming the Debtors’ Authority to Transmit Payroll 
Deductions, and (V) Authorizing Banks to Honor Prepetition Checks and Fund Transfers for Authorized Payments. 
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Account 
Name5 

Debtor Account 
Holder 

Account Description 

Woodforest 
Operating 
Account 

WNB – 7392 

KP Engineering, LP This account is presently less active account and the Debtors 
do not routinely transact through this account. 

American 
State Bank 
Account 

ASB – 8001 

KP Engineering, LP This account is presently less active account and the Debtors 
do not routinely transact through this account. 

Utilities 
Escrow 
Account 

___ – ___7 

KP Engineering, LP The Utilities Escrow Account was established prior to the 
Petition Date, and will hold cash for the purpose of providing 
adequate assurance of payment to the Debtors’ utility 
providers pursuant to the Bankruptcy Code.  This account is 
necessary to ensure that services to the Debtors by such utility 
providers are not interrupted by these Chapter 11 Cases and 
will be funded by the Main Operating Account. 

B. Cash Collection and Distribution Process 

12. As described in the First Day Declaration, the Debtors are primarily engaged in the 

business of designing and executing customized engineering, procurement, and construction 

projects for the refining, midstream, and chemical industries.  The Debtors generate their revenue 

primarily through customer payments pursuant to the terms of certain customer contracts.   

13. All receivables, including all customer contract payments, flow into the TCB 

Operating Account, and all payables are paid from the TCB Operating Account. 

14. Funds from the TCB Operating Account are transferred to the TCB Payroll Account 

2 days before each payroll to facilitate payroll.  Employees are then paid from the TCB Payroll 

Account via direct deposit from the TCB Payroll Account to employees’ individual accounts.  

                                                 

7 The Debtors intend to setup a new debtor-in-possession account at TCB for the Utilities Escrow Account. 
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15. Funds from the TCB Operating Account are also transferred to the TCB Health 

Management Account.  The TCB Health Management Account is then debited by the health care 

third-party administrator (UMR) to pay premiums for self-insured health insurance policies. 

16. The TCB FSA Account captures employee funding of a flexible spending account 

benefit offered to employees (as described in greater detail in the Employee Motion).  The TCB 

FSA Account is employee funded from withholdings from individual employee’s payroll. 

17. The TCB Facility Account was opened immediately prior to the Petition Date and 

used to facilitate the repayment of the Partner Receivable and subsequent payment of funds to the 

Prepetition Lender, as set forth in greater detail in the Debtors’ Emergency Motion for Entry of 

Interim and Final Orders (I) Authorizing Debtor to (A) Obtain Postpetition Financing on a 

Secured, Superpriority Basis and (B) Use Cash Collateral, (II) Granting Adequate Protection, 

(III) Scheduling a Final Hearing, and (IV) Granting Related Relief (the “DIP Motion”).  The 

TCB Facility Account is no longer active and maintains a $0.00 balance. 

18. The TNB Operating Account served as the main operating account prior to the 

Debtors opening accounts with TCB.  The TNB Operating Account also historically accounted for 

contributions from and distributions to the members of Debtor KP Engineering, LLC.  Presently, 

the TNB Operating Account receives occasional credits from payments under existing client 

contracts.  These credits are then swept to the Main Operating Account. 

19. The accounts held at WNB and ASB are presently less active accounts and the 

Debtors do not routinely transact through these accounts.  Each account maintains a de minims 

balance as of the Petition Date of approximately $1,225.00 at WNB and $0.00 at ASB. 
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C. Bank Fees 

20. The Debtors pay fees to the Cash Management Banks related to the costs of 

administering the Bank Accounts (the “Bank Fees”) on a monthly basis.  The Bank Fees total 

approximately $1,000.008 per month, exclusive of specific transaction fees, and are automatically 

drafted by the Cash Management Banks from the Bank Accounts.  By this Motion, the Debtors 

seek authority to continue to pay the Bank Fees as they become due in the ordinary course.    

II. Compliance with the Bankruptcy Code and U.S. Trustee Guidelines 

A. Compliance with Section 345(b) of the Bankruptcy Code 

21. Each of the Bank Accounts that is maintained at TCB, TNB, ASB or WSB is 

insured by the Federal Deposit Insurance Corporation (the “FDIC”) and, therefore, complies with 

section 345(b) of the Bankruptcy Code.  As discussed in greater detail above, the majority of the 

Debtors’ funds are held in the Main Operating Account at TCB.  As of the Petition Date, the cash 

balance in the Main Operating Account at TCB was approximately $7,843.65.9   

B. Compliance with U.S. Trustee Guidelines as to Authorized Depositories 

22. The Office of the U.S. Trustee for the Southern District of Texas (the “U.S. 

Trustee”) has established certain operating guidelines (the “U.S. Trustee Guidelines”) for debtors 

in possession.  See Guidelines for Debtors-in-Possession, U.S. Department of Justice, United 

States Trustee Program, Region 7, available at https://www.justice.gov/ust-regions-

r07/file/r07_dip_guidelines.pdf/download.  The U.S. Trustee Guidelines require chapter 11 

debtors to, among other things, deposit all estate funds into an account with an authorized 

                                                 

8 This amount relates solely to the Bank Accounts maintained at TCB.  There are no Bank Fees associated with the 
Bank Accounts maintained at the other Cash Management Banks, exclusive of specific transaction fees. 

9 The aggregate cash balance in the Debtors’ other accounts is $9,470.44. 
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depository that agrees to comply with the requirements of the Office of the U.S. Trustee.  TCB, 

the Cash Management Bank with the majority of the Debtors’ active Bank Accounts and through 

which the cash management system is predominantly managed, is designated as an authorized 

depository by the U.S. Trustee and, therefore, complies with the U.S. Trustee Guidelines. 10 

C. Compliance with U.S. Trustee Guidelines as to Business Forms 

23. As part of the Cash Management System, the Debtors utilize preprinted business 

forms in the ordinary course of their business, including purchase orders, invoices, letterhead, and 

preprinted and future checks (the “Business Forms”).  The U.S. Trustee Guidelines require that 

the Cash Management Banks print “Debtors in Possession” and the bankruptcy case number on 

checks issued after the Petition Date.  To minimize expenses to their estates and avoid confusion 

on the part of employees, customers, vendors, and suppliers during the pendency of these Chapter 

11 Cases, the Debtors request that the Court authorize their continued use of all Business Forms 

(including, without limitation, letterhead, purchase orders, invoices, and preprinted checks) as such 

forms were in existence immediately before the Petition Date, without reference to the Debtors’ 

status as a debtor in possession in these Chapter 11 Cases.  If the Debtors exhaust their existing 

supply of checks during these Chapter 11 Cases, the Debtors will print or order checks with the 

designation “Debtors in Possession” and the corresponding bankruptcy case number. 

                                                 

10 Although TNB, ASB, and WNB are not designated as authorized depositories by the U.S. Trustee, these Cash 
Management Banks, and the related Bank Accounts, are FDIC insured and maintain minimal of the Debtors’ funds.  
The funds on balance in these Bank Accounts will not exceed the $250,000 FDIC insured amount per account. 

Case 19-34698   Document 9   Filed in TXSB on 08/23/19   Page 9 of 19



10 

079610.0000022 EMF_US 75248018v6 

APPLICABLE AUTHORITY 

I. The Court Should Authorize the Debtors to Continue to Use the Cash Management 
System 

24. Pursuant to 28 U.S.C. § 586(a)(3) and the U.S. Trustee Guidelines, debtors in 

possession are required to, among other things:  (a) close all existing bank accounts and open new 

debtor-in-possession accounts; (b) establish one debtor in possession bank account for all estate 

monies required for the payment of taxes, including payroll taxes; and (c) maintain a separate 

debtor in possession account for cash collateral.  These requirements are intended to provide a 

clear line of demarcation between prepetition and postpetition transactions and operations and to 

prevent inadvertent payment of prepetition claims postpetition. 

25. The continuation of the Cash Management System is nevertheless permitted 

pursuant to section 363(c)(1) of the Bankruptcy Code, which authorizes a debtor in possession to 

“use property of the estate in the ordinary course of business without notice or a hearing.” 

11 U.S.C. § 363(c)(1).  Bankruptcy courts routinely treat requests for authority to continue 

utilizing existing cash management systems as a relatively “simple matter.”  In re Baldwin-United 

Corp., 79 B.R. 321, 327 (Bankr. S.D. Ohio 1987).  In addition, in granting such relief, courts 

recognize that an integrated cash management system “allows efficient utilization of cash 

resources and recognizes the impracticalities of maintaining separate cash accounts for the many 

different purposes that require cash.”  In re Columbia Gas Sys., Inc., 136 B.R. 930, 934 (Bankr. 

D. Del. 1992), aff’d in relevant part, 997 F.2d 1039, 1061 (3d Cir. 1993).  The requirement to 

maintain all accounts separately “would be a huge administrative burden and economically 

inefficient.”  Columbia Gas, 997 F.2d at 1061; see also In re Southmark Corp., 49 F.3d 1111, 1114 

(5th Cir. 1995) (stating that a cash management system allows a debtor “to administer more 

efficiently and effectively its financial operations and assets”). 
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26. Here, requiring the Debtors to adopt a new cash management system during these 

Chapter 11 Cases would be expensive, burdensome, and unnecessarily disruptive to the Debtors’ 

operations.  Importantly, the Cash Management System provides the Debtors with the ability to 

instantaneously track and report the location and amount of funds, which, in turn, allows 

management to track and control such funds, ensure cash availability, and reduce administrative 

costs through a centralized method of coordinating the collection and movement of funds.  Any 

disruption of the Cash Management System could have a negative effect on the Debtors’ 

restructuring efforts.  Indeed, absent the relief requested herein, requiring the Debtors to adopt a 

new cash management system would needlessly reduce the value of the Debtors’ business 

enterprise.  By contrast, maintaining the current Cash Management System will facilitate the 

Debtors’ transition into chapter 11 by, among other things, minimizing delays in paying 

postpetition debts and eliminating administrative inefficiencies.  Finally, maintaining the current 

Cash Management System will allow those treasury and accounting employees that manage the 

Cash Management System to focus on their day-to-day responsibilities. 

27. Moreover, the Debtors respectfully submit that parties in interest will not be harmed 

by their maintenance of the Cash Management System, including maintenance of the Bank 

Accounts, because the Debtors have implemented appropriate mechanisms to ensure that 

unauthorized payments will not be made on account of obligations incurred before the Petition 

Date.  The continued use of the Cash Management System will ultimately allow the Debtors’ to 

conserve resources as they enter chapter 11 bankruptcy.  The Debtors submit that maintaining the 

Cash Management System is in the best interests of their estates and creditors.   
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II. Authorizing the Debtors to Continue Using Debit, Wire, Credit Card, and ACH 
Payments is Warranted 

28. The Debtors request that the Court grant further relief from the U.S. Trustee 

Guidelines to the extent they require the Debtors to make all disbursements by check.  In particular, 

the U.S. Trustee Guidelines require that all receipts and all disbursements of estate funds must be 

made by check with a notation representing the reason for the disbursement.  As discussed above, 

in the ordinary course of business, the Debtors conduct transactions through checks, wires, ACH 

transactions, credit cards, and other similar methods.  If the Debtors’ ability to conduct transactions 

by these methods is impaired, the Debtors may be unable to perform under certain contracts, their 

business operations may be unnecessarily disrupted, and their estates will incur additional costs.  

Moreover, as discussed in greater detail in the Employee Motion, the Debtor’s manage their 

payroll obligations in-house and run payroll through the TCB Payroll Account.  Payroll is 

administered via direct deposit from the TCB Payroll Account to the individual accounts 

designated by each employee.  Requiring the Debtors’ to make all distributions via check would 

significantly disrupt the Debtors’ ability to process payroll, including the required withholdings. 

III. Authorizing the Cash Management Banks to Continue to Maintain, Service, and 
Administer the Bank Accounts in the Ordinary Course of Business is Warranted 

29. As discussed above, implementing the U.S. Trustee Guidelines would needlessly 

interrupt the Debtors’ operations and impair the Debtors’ efforts to preserve the value of their 

estates and reorganize in an efficient manner.  Thus, the Debtors respectfully request that the Court 

authorize the Cash Management Banks to continue to maintain, service, and administer the Bank 

Accounts as accounts of the Debtors as debtors in possession, without interruption and in the 

ordinary course of business.  In this regard, the Cash Management Banks should be authorized to 

receive, process, honor, and pay any and all checks, ACH transfers and other instructions, and 
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drafts payable through, drawn, or directed on such Bank Accounts after the Petition Date by 

holders, makers, or other parties entitled to issue instructions with respect thereto.   

30. The Debtors further request that the Court authorize the Cash Management Banks 

to accept and honor all representations from the Debtors as to which checks, drafts, wires, or ACH 

transfers should be honored or dishonored consistent with any order of the Court and governing 

law, whether such checks, drafts, wires, or ACH transfers are dated before or subsequent to the 

Petition Date.  The Debtors also request that, to the extent the Cash Management Banks honor a 

prepetition check or other item drawn on any account either:  (a) at the direction of the Debtors; or 

(b) in a good-faith belief that the Court has authorized such prepetition check or item to be honored, 

the Cash Management Banks will not be deemed to be liable to the Debtors or to their estates on 

account of such prepetition check or other item honored postpetition.  The Debtors respectfully 

submit that such relief is reasonable and appropriate because the Cash Management Banks are not 

in a position to independently verify or audit whether a particular item may be paid. 

31. Moreover, the Debtors request that the Court authorize the Cash Management 

Banks to (a) continue to charge the Debtors Bank Fees, as applicable, and (b) charge-back returned 

items to the Bank Accounts, whether such items are dated before, on, or subsequent to the Petition 

Date, in the ordinary course of business.  The Debtors further request that the Court order that liens 

on any of the Bank Accounts granted to creditors will not have priority over Bank Fees. 

IV. The Requested Waivers Are Appropriate 

A. Cause Exists to Waive Section 345 of the Bankruptcy Code to Permit 
Continuation of the Cash Management Practices 

32. The Debtors seek a waiver of the deposit and investment requirements of section 

345 of the Bankruptcy Code to the extent the Cash Management System does not strictly comply 

with section 345 of the Bankruptcy Code. 
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33. Section 345(a) of the Bankruptcy Code governs a debtor’s cash deposits during a 

chapter 11 case and authorizes deposits of money as “will yield the maximum reasonable net return 

on such money, taking into account the safety of such deposit or investment.”  For deposits or 

investments that are not “insured or guaranteed by the United States or by a department, agency, 

or instrumentality of the United States or backed by the full faith and credit of the United States,”  

section 345 requires debtors to obtain, from the entity with which the money is deposited, a bond 

in favor of the United States and secured by the undertaking of an adequate corporate surety, or 

“the deposit of securities of the kind specified in section 9303 of title 31,” unless the Court “for 

cause” orders otherwise.  11 U.S.C. § 345(a)-(b). 

34. As discussed above, each of the Debtors’ Bank Accounts are insured by the FDIC, 

and, therefore, the deposit accounts are in compliance with section 345(b) of the Bankruptcy Code.  

Out of an abundance of caution, to the extent that any of the Debtors’ deposit accounts do not 

comply strictly with section 345(b) of the Bankruptcy Code, the Debtors submit that cause exists 

to waive any such noncompliance because all funds are deposited safely and prudently at 

financially-stable banking institutions in a manner specifically designed to preserve capital, 

maintain liquidity, and generate returns. 

35. In addition, the Debtors have determined in their business judgment that it is 

prudent and desirable to continue their existing cash management practices.  First, the cash 

management practices have the objective of protecting the Debtors’ cash.  The Debtors’ surplus 

cash is held in the Main Operating Account.  Second, it is likely impossible for the Debtors to bond 

their deposits without incurring considerable costs to the detriment of the Debtors’ estates and 

creditors.  Third, the investment objectives of section 345(a) of the Bankruptcy Code are satisfied 

insofar as the Debtors’ cash management practices are prudent and have a primary goal of 
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protecting principal and a secondary goal of maximizing yield and liquidity.  Fourth, the Debtors 

achieve significant risk reduction by maintaining their deposit accounts at large and sophisticated 

financial institutions.  See In re Serv. Merch. Co., 240 B.R. 894 (Bankr. M.D. Tenn. 1999) (noting 

that some of the factors to consider in determining whether cause exists “for relief from the 

strictures of § 345(b)” are whether benefits to the debtors outweigh the harm, if any, to the estate 

and the bank ratings of the financial institutions where the debtor in possession funds are held). 

36. Accordingly, pursuant to section 345 of the Bankruptcy Code, the Debtors request 

a waiver of the deposit and investment requirements of section 345 of the Bankruptcy Code to 

permit the continuation of the existing cash management practices after the Petition Date to the 

extent their current practices do not meet this standard.   

B. The Court Should Authorize the Debtors to Continue Using Business Forms 

37. To avoid disruption of the Cash Management System and unnecessary expense, the 

Debtors request that they be authorized to continue to use the Business Forms substantially in the 

form existing immediately before the Petition Date, without reference to their status as debtors in 

possession.  The Debtors submit that parties in interest will not be prejudiced by this relief.  Parties 

doing business with the Debtors undoubtedly will be aware of their status as debtors in possession 

and, thus, changing business forms is unnecessary and would be unduly burdensome.  If the 

Debtors exhaust their existing supply of checks during these Chapter 11 Cases, the Debtors will 

print or order checks with the designation “Debtor in Possession” and the corresponding 

bankruptcy case number.   

EMERGENCY CONSIDERATION 

38. The Debtors respectfully request emergency consideration of this Motion pursuant 

to Bankruptcy Local Rule 9013-1(i) and Bankruptcy Rule 6003, which authorizes a court to grant 
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relief within the first 21 days after the commencement of a chapter 11 case “to the extent that relief 

is necessary to avoid immediate and irreparable harm.”  The Debtors believe that an immediate 

and orderly transition into chapter 11 is critical to the viability of their operations and the success 

of these Chapter 11 Cases.  As discussed above and in the First Day Declaration, any delay in 

granting the relief requested could, in addition to the negative impact delay will have on the 

Debtors’ operations, potentially cause a default under the Restructuring Support Agreement, which 

is predicated on, among other things, a swift emergence from chapter 11.  Moreover, immediate 

and irreparable harm would result if the relief requested herein is not granted, because, among 

other things, requiring the Debtors to adopt a new Cash Management System during these Chapter 

11 Cases would be expensive, burdensome, and unnecessarily disruptive to the Debtors’ 

operations, and any disruption of the Cash Management System could have a negative effect on 

the Debtors’ restructuring efforts.  As such, the Debtors submit that they have satisfied the 

“immediate and irreparable harm” standard of Bankruptcy Rule 6003, and the Debtors believe that 

emergency consideration is necessary and request that this Motion be heard at the first day hearing. 

WAIVER OF BANKRUPTCY RULE 6004(a) AND (h)  

39. To implement the foregoing immediately, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen-day stay of an order authorizing the 

use, sale, or lease of property under Bankruptcy Rule 6004(h).  As explained above and in the First 

Day Declaration, the relief requested herein is necessary to avoid immediate and irreparable harm 

to the Debtors.  Accordingly, ample cause exists to justify the finding that the notice requirements 

under Bankruptcy Rule 6004(a) have been satisfied and to grant a waiver of the fourteen-day stay 

imposed by Bankruptcy Rule 6004(h), to the extent such notice requirements and stay apply. 
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RESERVATION OF RIGHTS 

40. Nothing contained herein is intended or shall be construed as:  (a) an admission as 

to the amount of, basis for, or validity of any claim against any of the Debtors under the Bankruptcy 

Code or other applicable nonbankruptcy law; (b) a waiver of any Debtor’s or any other party in 

interest’s rights to dispute any claim on any grounds; (c) an assumption, adoption, or rejection of 

any agreement, contract, or lease under section 365 of the Bankruptcy Code; (d) an implication or 

admission that any particular claim is of a type specified or defined in the Motion, or any order 

granting the relief requested by the Motion; (e) an admission as to the validity, enforceability, or 

perfection of any lien on, security interest in, or other encumbrance on property of any Debtor’s 

estate; (f) a waiver of any Debtor’s or any other party in interest’s rights under the Bankruptcy 

Code or any other applicable law; or (g) waiver of any claims or causes of action which may exist 

against any entity. 

NOTICE 

41. The Debtors have provided notice of this Motion to (a) the Office of the United 

States Trustee for the Southern District of Texas; (b) the holders of the 30 largest unsecured claims 

against the Debtors on a consolidated basis; (c) Texas Capital Bank, as Prepetition Lender; 

(d) counsel for Texas Capital Bank; (e) BTS Enterprises, Inc., as proposed DIP Lender; (f) the 

United States Attorney’s Office for the Southern District of Texas; (g) the Internal Revenue 

Service; (h) the United States Securities and Exchange Commission; (i) the state attorneys general 

for states in which the Debtors conduct business; (j) the Cash Management Banks; and (k) any 

party that has requested notice pursuant to Bankruptcy Rule 2002.  In light of the nature of the 

relief requested, the Debtors submit that no other or further notice is required or needed under the 

circumstances.  
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 WHEREFORE, the Debtors respectfully request that the Court enter the proposed Order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in the Motion 

and such other and further relief as may be just and proper. 

Dated: August 23, 2019  
Houston, Texas 

Respectfully submitted, 
 
/s/ Gregory G. Hesse     
Gregory G. Hesse (TX Bar No. 09549419) 
HUNTON ANDREWS KURTH LLP 
1445 Ross Avenue, Suite 3700 
Dallas, Texas 75202 
Tel: (214) 979-3000 
Fax: (214) 880-0011 
Email: ghesse@HuntonAK.com 
 
and 
 
Edward A. Clarkson, III (TX Bar No. 24059118) 
HUNTON ANDREWS KURTH LLP 
600 Travis Street, Suite 4200 
Houston, Texas 77002 
Tel: (713) 220-4200 
Fax: (713) 220-4285 
Email: edwardclarkson@HuntonAK.com  
 
and 
 
Justin F. Paget 
Jennifer E. Wuebker (pro hac vice pending) 
HUNTON ANDREWS KURTH LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Tel: (804) 788-8200 
Fax: (804) 788-8218 
Email: jpaget@HuntonAK.com 
 jwuebker@HuntonAK.com 
 

 
Proposed Counsel for the Debtor and  
Debtor in Possession KP Engineering LP

/s/ Christopher Adams    
Christopher Adams (TX Bar No. 24009857) 
OKIN ADAMS LLC 
1113 Vine Street, Suite 240 
Houston, Texas 77002 
Tel: (713) 228-4100 
Fax: (888) 865-2118 
Email: cadams@okinadams.com  
 
Proposed Counsel for the Debtor and  
Debtor in Possession KP Engineering LLC 
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CERTIFICATE OF SERVICE 

 I certify that on August 23, 2019, a true and correct copy of the foregoing document was 
served by the Electronic Case Filing System for the United States Bankruptcy Court for the 
Southern District of Texas on those parties registered to receive electronic notices. 

 
/s/ Gregory G. Hesse     
Gregory G. Hesse 
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Exhibit A 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 §  
In re: § Chapter 11 
 §  
KP ENGINEERING, LP, et al., § 

§ 
Case No. 19-34698 (DRJ) 

 § (Joint Administration Requested) 
Debtors.1 § (Emergency Hearing Requested) 
 §  

 
ORDER AUTHORIZING THE DEBTORS TO  

CONTINUE TO (I) OPERATE THEIR CASH MANAGEMENT SYSTEM,  
(II) USE EXISTING CHECKS AND BUSINESS FORMS AND 

(III) MAINTAIN EXISTING BANK ACCOUNTS; AND FOR RELATED RELIEF 

 [Relates to the Motion at Docket No. 9] 

Upon the motion (the “Motion”)2 of the Debtors for an order (this “Order”), 

(i) authorizing, but not directing, the Debtors to (a) maintain and use their existing cash 

management system, (b) continue using their existing bank accounts, checks, and business forms, 

and (c) continue certain payments and receipts from affiliates, and (ii) granting related relief; and 

the Court having reviewed the Motion and the First Day Declaration; and the Court having 

determined that the relief requested in the Motion is in the best interests of the Debtors, their 

estates, their creditors, and other parties in interest; and the Court having jurisdiction to consider 

the Motion and the relief requested therein in accordance with 28 U.S.C. § 1334; and the Court 

having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that this Court 

may enter a final order consistent with Article III of the United States Constitution; and the Court 

                                                 

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:  
KP Engineering, LP (7785) and KP Engineering, LLC (0294).  The location of the Debtors’ corporate headquarters 
and the Debtors’ service address is: 5555 Old Jacksonville Highway, Tyler, TX 75703. 

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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having found that venue of this proceeding and the Motion in this district is proper pursuant to 28 

U.S.C. §§ 1408 and 1409; and the Court having found that the Debtors provided appropriate notice 

of the Motion and the opportunity for a hearing on the Motion under the circumstances and that 

no other or further notice is necessary; and the Court having determined that the legal and factual 

bases set forth in the Motion and the hearing with respect to the Motion establish just cause for the 

relief granted herein; and after due deliberation thereon; and good and sufficient cause appearing 

therefore, it is HEREBY ORDERED THAT: 

1. The Debtors are authorized to continue operating the Cash Management System 

and honor their prepetition obligations related thereto. 

2. The Cash Management Banks are authorized to continue to maintain, service, and 

administer the Bank Accounts as accounts of the Debtors as debtors in possession, without 

interruption and in the ordinary course, and to receive, process, honor, and pay, to the extent of 

available funds, any and all checks, drafts, wires, credit card payments, and ACH transfers issued 

and drawn on the Bank Accounts after the Petition Date by the holders or makers thereof. 

3. Notwithstanding anything herein to the contrary, all payments authorized by this 

Order are subject to any order approving the Debtors’ use of cash collateral. 

4. Subject to applicable bankruptcy or other law, any existing deposit, cash 

management, or treasury services agreements between the Debtors and the Cash Management 

Banks (the “Bank Account Agreements”), whether entered into prepetition or postpetition,  shall 

govern the postpetition cash management relationship between the Debtors and the Cash 

Management Banks, and all of the provisions of such agreements, including, without limitation, 

the termination and fee provisions, and any provisions relating to offset or charge back rights with 

respect to returned items, shall remain in full force and effect. 
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5. The Debtors and the Cash Management Banks may, without further order of this 

Court, agree to and implement changes to the Cash Management System and procedures related 

thereto in the ordinary course of business, including, without limitation, the closing of Bank 

Accounts or the opening of new bank accounts, and the Debtors may enter into any ancillary 

agreements, including new deposit account control agreements, related to the foregoing, as they 

may deem necessary and appropriate. 

6. This Order shall apply to any and all Bank Accounts actually in, or linked to, the 

Cash Management System, even if such Bank Accounts do not appear on the list attached as 

Attachment 1 to the Motion.  The relief granted in this Order is extended to any new bank account 

opened by the Debtors in the ordinary course of business after the date hereof, which account shall 

be deemed a Bank Account, and to the bank at which such account is opened, which bank shall be 

deemed a Cash Management Bank. 

7. All banks maintaining any of the Bank Accounts that are provided with notice of 

this Order shall not honor or pay any bank payments drawn on the listed Bank Accounts or 

otherwise issued before the Petition Date for which the Debtors specifically issue stop payment 

orders in accordance with the documents governing such Bank Accounts.  Each of the Debtors’ 

banks is otherwise authorized to debit the Debtors’ accounts in the ordinary course of business, 

without the need for further order of this Court, for all checks drawn on the Debtors’ account that 

are cashed at such bank’s counters or exchanged for cashier’s checks by the payees thereof prior 

to the Petition Date.  

8. Each of the Debtors’ banks is authorized to debit the Debtors’ accounts in the 

ordinary course of business, without the need for further order of this Court, for all checks or other 

items deposited in the Debtors’ accounts prior to the Petition Date that have been dishonored or 
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returned unpaid for any reason, together with any fees and costs in connection therewith, to the 

same extent that the Debtors were responsible for such items prior to the Petition Date.  

9. The Cash Management Banks are authorized, without further order of this Court, 

to deduct all applicable service charges or fees, including Bank Fees, whether arising prepetition 

or postpetition, from the applicable Bank Accounts in the ordinary course and consistent with 

historical practice.  The Cash Management Banks are further authorized to charge back to the 

appropriate accounts of the Debtors returned items (including, without limitation, returned checks 

or returned items resulting from ACH transactions, wire transfers, or other electronic transfers of 

any kind), regardless of whether such returned items were deposited or transferred prepetition or 

postpetition.  Any postpetition fees, charges, and expenses, including, without limitation, Bank 

Fees, chargebacks, or other reimbursement or payment obligations arising under the Bank Account 

Agreements are entitled to administrative expense priority status pursuant to section 503(b) of the 

Bankruptcy Code. 

10. Subject to the terms set forth herein, any bank, including the Cash Management 

Banks, may rely upon the representations of the Debtors with respect to whether any check, draft, 

wire, or other transfer drawn or issued by the Debtors prior to the Petition Date should be 

dishonored or honored pursuant to any order of this Court, whether such checks, drafts, wires, or 

other transfers are dated or made prior to, on, or after the Petition Date. No bank that honors a 

check or other item drawn on any account that is the subject of this Order (a) at the direction of 

the Debtors, (b) in a good-faith belief that this Court has authorized such prepetition check or item 

to be honored, or (c) on account of an innocent mistake despite implementation of reasonable 

handling procedures, shall be deemed to be nor shall be liable to the Debtors or their estates, or 
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any other party on account of such prepetition check or other item being honored postpetition, or 

otherwise deemed to be in violation of this Order. 

11. Any banks, including the Cash Management Banks, are further authorized to honor 

the Debtors’ directions with respect to the opening and closing of any Bank Account and accept 

and hold, or invest, the Debtors’ funds in accordance with the Debtors’ instructions.  No Cash 

Management Bank shall have any liability to any party for relying on such representations to the 

extent such reliance otherwise complies with applicable law. 

12. All banks with which any Debtor maintains bank accounts are authorized and 

directed to follow any instruction made pursuant to any Bank Account Agreement, including any 

blocked account or control agreement, by any lender party to such agreement with respect to the 

disposition of any such accounts and all deposits therein maintained with such bank following the 

exercise of any remedies of such lender. 

13. The Debtors are authorized to enter into and engage in transfers to and from 

affiliates in the ordinary course of business on the terms described in the Motion.    

14. Nothing contained in the Motion or this Order shall be construed to (a) create or 

perfect, in favor of any person or entity, any interest in cash of the Debtors that did not exist as of 

the Petition Date or (b) alter or impair any security interest or perfection thereof, in favor of any 

person or entity, that existed as of the Petition Date.   

15. Notwithstanding the relief granted in this Order and any actions taken pursuant to 

such relief, nothing in this Order shall be deemed: (a) an admission as to the amount of, basis for, 

or validity of any claim against any of the Debtors under the Bankruptcy Code or other applicable 

nonbankruptcy law; (b) a waiver of any Debtor’s or any other party in interest’s rights to dispute 

any claim on any grounds; (c) an assumption, adoption, or rejection of any agreement, contract, or 
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lease under section 365 of the Bankruptcy Code; (d) an implication or admission that any particular 

claim is of a type specified or defined in the Motion, this Order or any order granting the relief 

requested by the Motion; (e) an admission as to the validity, enforceability, or perfection of any 

lien on, security interest in, or other encumbrance on property of any Debtor’s estate; (f) a waiver 

of any Debtor’s or any other party in interest’s rights under the Bankruptcy Code or any other 

applicable law; or (g) waiver of any claims or causes of action which may exist. 

16. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 

designation of any particular check or electronic payment request as approved by this Order 

without any duty of further inquiry and without liability for following the Debtors’ instructions, 

and the Debtors are authorized to replace any prepetition checks or electronic transfers relating to 

the prepetition obligations approved herein that may be dishonored or rejected. 

17. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

18. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Bankruptcy Local Rules 

for the Southern District of Texas are satisfied by such notice. 

19. Notwithstanding any Bankruptcy Rule to the contrary, this Order shall take effect 

immediately upon its entry. 

20. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Order in accordance with the Motion. 
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21. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 

Signed:  , 2019    
Houston, Texas  UNITED STATES BANKRUPTCY JUDGE 
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Exhibit B 

Bank Accounts 

Bank Name 

Last 4 
Digits of 
Account 

No. 

Account Type 
Estimated 

Balance as of 
Petition Date 

American State Bank xxxxx8001  $0.00 
Texas National Bank xxxxx2871 Operating Account $1,157.49 
Texas Capital Bank xxxxx1115 Operating Account $7,843.65 
Texas Capital Bank xxxxx1107 Payroll Account $194.87 
Texas Capital Bank xxxxx1099 FSA Account $5,987.44 
Texas Capital Bank xxxxx9944 Health Management Account $905.64 
Texas Capital Bank xxxxx9737  $0.00 

Woodforest National Bank xxxxx7392 Operating Account $1,225.00 
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