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REPLY TO OBJECTION OF CANYON Z, LLC AND CANYON NH, LLC Foley & Lardner LLP 
Page 1 of 9 555 South Flower St., Suite 3300 

Los Angeles, CA 90071-2418 
Phone: 213-972-4500 

Fax: 213-486-0065 

HONORABLE MARY JO HESTON

HEARING DATE: Friday, May 15, 2020
HEARING TIME:  10:00 A.M.

LOCATION: Telephonic
RESPONSE DATE: Friday, May 8, 2020

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF WASHINGTON 

 

In re: 
 
PNW HEALTHCARE HOLDINGS, LLC, 
et al.,1 
 
 

DEBTORS 
 
  

 Chapter 11 
 
Lead Case No. 19-43754-MJH 
(Jointly Administered) 
 
REPLY TO OBJECTION OF THE CANYON 
SUBLANDLORDS TO THE JOINT MOTION 
OF THE DEBTORS AND THE OFFICIAL 
COMMITTEE OF UNSECURED 
CREDITORS TO DETERMINE DATE TO 
ASSUME OR REJECT UNEXPIRED LEASES 
OF RESIDENTIAL REAL PROPERTY AND 
FOR RELIEF FROM PERFORMANCE OF 
PURPORTED NONNRESIDENTIAL REAL 
PROPERTY LEASE OBLIGATIONS UNDER 
§§365(D)(3) AND 365(D)(4) 

 
  

                                                 
1 The Debtors in the above-captioned chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

PNW Healthcare Holdings, LLC (9801); North Auburn Health, LLC dba North Auburn Rehabilitation & Health Center (3159); Sequim Health, 

LLC dba Sequim Health & Rehabilitation (7737); Bremerton Health, LLC dba Bremerton Convalescent & Rehabilitation Center (3188); 

Crestwood Convalescent-Port Angeles, LLC dba Crestwood Health & Rehabilitation Center (6565); Fir Lane Health-Shelton, LLC dba Fir Lane 

Health & Rehabilitation Center (7798); Forest Ridge Health-Bremerton, LLC dba Forest Ridge Health & Rehabilitation Center (4019); Meadow 

Park Health-St Helen, LLC dba Meadow Park Health & Specialty Care Center (9109); Cherrywood Place-Spokane, LLC dba Cherrywood Place 

(7776); Riverside Nursing-Centralia, LLC dba Riverside Nursing & Rehabilitation Center (3792); PNW Master Tenant I, LLC (9824); Franklin 

Hills Health-Spokane, LLC dba Franklin Hills Health & Rehabilitation Center (1763); Aldercrest Health-Edmonds, LLC dba Aldercrest Health & 

Rehabilitation Center (3827); PNW Master Tenant II, LLC (5319); Gardens on University-Spokane Valley, LLC dba The Gardens on University 

(1917); Puget Sound Healthcare-Olympia, LLC dba Puget Sound Healthcare Center (4419); Care Center East Health-Portland, LLC dba Care 

Center East Health & Specialty Care Center (8950); LaCrosse Health-Coeur d’Alene, LLC dba LaCrosse Health & Rehabilitation Center (8594); 

Ivy Court-Coeur d’Alene, LLC dba Ivy Court (3197); Cornerstone Healthcare Services, LLC (1265); and CRN Pool, LLC (9083).     
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Reply2 

The Debtors and Committee (collectively the “Movants”) submit this reply to the Canyon 

Sublandlords’ objection (the “Objection;” Dkt. No. 506) to the Motion To Determine Date To 

Assume Or Reject Unexpired Leases Of Residential Real Property And For Relief From 

Performance Of Purported Nonresidential Real Property Lease Obligations Under §§ 365(d)(3) 

and (d)(4)3 (the “Motion;” Dkt. No. 477).  For the reasons stated herein, the Objection should be 

overruled. 

Argument 

A. The Facility Leases Are Not Entitled To The Protections Of Sections 
365(d)(3) and (d)(4). 

1. In their objection to the Motion of the Reply, the Canyon Sublandlords baldly 

state, without any citation to applicable authority: “[t]he Master Leases are clearly the type of 

commercial leases Congress intended to protect under sections 365(d)(3) and (d)(4).”  The 

Estate Fiduciaries respectfully disagree.  Indeed, it is hard to imagine Congress passing any 

legislation that would displace hundreds, if not thousands, of vulnerable residents of a skilled 

nursing home operator within 210 days of entry of an order for relief (see 11 Bankruptcy Code 

section 365(d)(4)(A)(i)-(iii)), in favor of a sublandlord fixated on obtaining possession of the 

Facilities, that care for the aged and infirm, for its own profit and gain. 

2. The Bankruptcy Code does not define the term “nonresidential real property.”  As 

a result, courts have analyzed the issue – i.e. what constitutes a lease of nonresidential real 

property under section 365 – and have considered two different tests: (i) the nature-of-the-

property test (the “Property Test”); and (ii) the nature-of-the-lease test (the “Lease Test”).  See In 

re Passage Midland Meadows Operations LLC, 578 B.R. 367, 377-78 (Bankr. S.D. WV. 2017).  

3. Under the Property Test, the term “nonresidential real property” is construed 

                                                 
2 Capitalized terms herein have the mean set forth in the Motion unless otherwise indicated. 

3 The Debtors and Committee reserve the right to challenge the ultimate legal character of the underlying 
subleases and Lease Transactions. 
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narrowly by the courts, with the focus on the nature and use of the leased property.  The 

Property Test has been applied by a majority of the courts when analyzing the issue in the 

context of nursing and assisted living facilities.  See e.g., In re Care Givers, Inc., 113 B.R. 263 

(Bankr. N.D. Tex. 1989) (holding that nursing home leases were not nonresidential real property 

leases); In re Texas Health Enters., Inc., 255 B.R. 181 (Bankr. E.D. Tex. 2000) (holding that 

nursing home leases were not nonresidential real property leases); In re Memory Lane of 

Bremen, LLC, 535 B.R. 901, 905 (Bankr. N.D. Ga. 2015) (holding that senior long-term care 

facility leases were not nonresidential real property leases); In re Indep. Vill., Inc., 52 B.R. 715 

(Bankr. E.D. Mich. 1985) (holding that life-care facility for the elderly lease was not 

nonresidential real property lease).   

4. The Property Test examines the nature of the property, not the nature of the lease.  

Id.  If people are living on the real property, it is residential in nature, despite the fact that 

there may be a commercial purpose underlying the use.  Id.  The Facilities satisfy the 

Property Test in the present case: 
 

 The Debtors operate a community of fourteen skilled residential nursing facilities and one 
assisted living facility in the states of Washington, Idaho, and Oregon.  (Masterson 
Declaration, ¶ 2).   

 The residential Facilities range in size from 52 to 135 operational resident beds, with 
most in the 80 to 120 resident bed range.  Id.  The Facilities have capacity to provide 
skilled nursing services to approximately 1508 residents.  Id.   

 The Debtors provide a variety of care to residents, serving both residents with shorter 
term rehabilitation needs following surgery or cardiac events, and those who need long-
term skilled nursing care.  (Masterson Declaration, ¶ 3).   

 Residents often live at the Debtors’ facilities for well over a year, or even many years.  
(Masterson Declaration, ¶ 4).  Medicaid residents currently at the Debtors’ skilled nursing 
facilities have lived there for an average of 2.38 years.  Id.  Most of the skilled nursing 
facilities have residents who have lived there for more than ten years.  Id.   

 The average lengths of stay, calculated over the last twelve months for other payers, is 
57.1 days for Hospice, 18.9 days for Managed Care, 29.6 days for Medicare A, 50.3 days 
for Private Pay, and 94.3 days for other payers.  (Masterson Declaration, ¶ 6).   

 The Canyon Subleases expressly recognize and protect the rights of residents.  
(Masterson Declaration, ¶ 15).  The state and federal regulators who regulate the 
Facilities regard the Facilities as a “home” and the occupants as “residents.”  Id.  Among 
the many rights that are expressly protected, and that reflect that the facilities are a 
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residence, are that residents cannot be moved without their agreement, cannot be 
removed from a facility with an appeal process, must be allowed to see visitors at any 
time, have mail delivered to them, and must be allowed to come and go from the 
facilities.  Id.   

 While the Debtors provide many essential care services to their residents, these services 
are provided in a residential setting that is truly a home to the residents.  (Masterson 
Declaration, ¶ 16).   The residents reside in the Debtor Facilities often for years.  Id.  The 
Debtors recognize that they are providing a home to their residents, and are committed to 
providing a superior quality of life and resident-centered care.  Id.   

 The Debtors’ residents reside at the property.   

 The need to provide for the care and protection of the residents was known by the 
Canyon Sublandlords and documented throughout the Canyon Subleases.  Compare, 
Passage Midland, 578 B.R. at 379 (applying minority Income Test, in part, because it 
was concerned with “the use to which unnamed, unknown nondebtor sublessees, perhaps 
far down the leasing chain, will put the property.”)  There is no gap in knowledge or 
intent here and the concerns driving adoption of the minority approach in Passage 
Midland simply do not exist here.  The Canyon Subleases expressly recognize and protect 
the rights of residents.  (Masterson Declaration, ¶ 15).   

 Moreover, in direct contradiction to the Canyon Sublandords’ reliance on 
Washington and Idaho state statutes defining how “commercial real estate” may be 
defined, people who live in long-term care facilities are more vulnerable than people 
who live independently.  In 1987, the U. S. Congress recognized this fact and passed 
The Nursing Home Reform Act that gave nursing home residents additional legal 
protections, including a set of Resident Rights.  42 CFR § 483.10.  Resident Rights 
provisions are similarly contained in each applicable state law governing the 
Facilities.  IDAPA 16.03.22.160 (Idaho), OAR 411-054-0027 (Oregon), WAC 388-97-
0180 (Washington). 4  Those laws provide leases with the patients because they 
provide the terms and conditions that govern the persons who live at nursing 
homes-the obligations of the facility and the rights of the residents.  The governing 
law references the term “resident” or “residents.”  Further, the applicable survey 
requirements, known as “F-Tags”, demonstrate the nature of the facilities as the 
residents’ home by requiring a home-like environment and resident rights related to 
their environment.  Masterson Declaration, Ex. F, Doc 478-6, p. 2 of 4.  Even the 
State of Washington entity responsible for licensing, certification, and regulatory 
oversight to assisted living and nursing facilities is itself called “Residential Care 
Services.” 

5. Because people reside at the nursing homes, it does not constitute an unexpired 

lease of nonresidential real property.  See, Care Givers, Inc., 113 B.R. at 267 (because people 

reside at the nursing homes, it is not nonresidential real property); Texas Health, 255 B.R. at 184 

(same); Memory Lane 535 B.R. at 905 (because people reside at senior long-term care facilities, 

                                                 
4 See, Excerpts of Washington, Oregon and Idaho State Nursing Home Laws attached as 

Exhibit A hereto. Pursuant to Federal Rule of Evidence 201, the Movants respectfully request 
that the Court take judicial notice of such excerpts. 
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it did not qualify as nonresidential real property); Indep. Vill., Inc., 52 B.R. at (because people 

reside at life-care facility for the elderly, it did not qualify as nonresidential real property).   

6. Accordingly, the Objection should be denied and the relief requested in the Joint 

Motion granted. 

B. The Canyon Sublandlords Reliance On The Minority Test And 
“Purpose” Of Sections 365(d)(3) and (d)(4) Is Misplaced 

7. The Canyon Sublandlords urge the Court to adopt the Income Test  (Objection at 

¶ 42), which the Canyon Sublandlords assert “properly captures the intent and purpose of section 

365 of the Bankruptcy Code.”  (Objection at ¶ 30).   The Canyon Sublandlords’ reliance on the 

Income Test  and strained interpretation of the “purpose” of section 365(d)(3) and (d)(4) is 

misplaced and the Objection should be overruled.  “[N]owhere in the legislative history … did 

Congress state any intent for § 365(d)(4) to be applied to residential structures. No legislative 

intent can be inferred from the legislative history which contradicts the plain language of the 

statute restricting § 365(d)(4) to nonresidential real property.”  In re Care Givers, Inc., 113 B.R. 

263, 267 (Bankr. N.D. Tex. 1989) (holding that six nursing home leases are not leases of 

nonresidential real property within the meaning of § 365(d)(4), and therefore, the deadline to 

assume real property leases did not apply). 

8. First, the question before the Court is whether the Canyon Subleases constitute 

“unexpired leases of nonresidential real property” within the meaning of section 365(d)(3) and 

(d)(4).  The issue is not whether the Canyon Subleases may be characterized, as urged by 

the Canyon Sublandlords, as “commercial real estate.”  (Objection at ¶ 45-48.)  Indeed, as 

noted above, no dispute exists, the properties are used as residential facilities where individual 

people sleep, eat, bath, read while receiving medical care.  Applicable Washington Oregon and 

Idaho state law, as well as federal law, recognizes, beyond any doubt, the residential use of the 

Facilities.  (See, IDAPA 16.03.22.160 (Idaho), OAR 411-054-0027 (Oregon), WAC 388-97-

0180 (Washington); and 42 C.F.R. § 483.10, Exhibit A hereto.) 

9. The term “commercial real estate” does not appear in section 365, much less 
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anywhere else in the Bankruptcy Code.  The Canyon Sublandlords do not get to substitute their 

phrase for Congress’ intentional decision to employ a different term in the context ofsSection 

365. Congress knows how to use the phrase “commercial real estate” in legislation when that 

term is desired. See 12 U.S.C § 4701; 12 U.S.C. § 1831bb(a).  

10. Third, two of the cases cited by the Canyon Sublandlords in support of the 

Income Test do not even involve medical leased facilities or nursing home leased facilities.   

11. Fourth, the Passage court, which case was cited in the Joint Motion, 

acknowledges the majority position would reach the opposite conclusion.  See In re Passage 

Midland Meadows Operations LLC, 578 B.R. 367 (Bankr. S.D. WV. 2017) (holding that a 

nursing home lease is nonresidential, but acknowledging that the majority position would reach 

the opposite conclusion). 

12. Fifth, the minority test adopted in Sonora (In In re Sonora Convalescent Hosp., 

Inc., 69 B.R. 134 (Bankr. E.D. Cal. 1986)) has not been followed by other courts within the 

Ninth Circuit, which have adopted the majority Property Test.  See e.g., In re Bonita Glen II, 152 

B.R. 751, 753 (Bankr. S.D. Cal. 1993) (criticizing Sonora and finding that  ground lease of real 

property on which debtor later constructed apartment building was not nonresidential real 

property lease and § 365(d)(4) did not apply, even when the debtor used it for a commercial 

purpose.); Alegre v. Michael H. Clement Corp. (In re Michael H. Clement Corp.), 446 B.R. 394 

(N.D.Cal.2011) (noting prior decisions in Sonora and Bonita and applying nature of the property 

test, which the court believed was the majority and better view, to determine that property was 

not nonresidential real property). 

13. Sixth, the minority approach adopted in Sonora has not been followed by other 

courts within the Ninth Circuit, which have adopted the majority nature of the property test.  See 

e.g., In re Bonita Glen II, 152 B.R. 751, 753 (Bankr. S.D. Cal. 1993) (criticizing Sonora and 

finding that  ground lease of real property on which debtor later constructed apartment building 

was not nonresidential real property lease and § 365(d)(4) did not apply, even when the debtor 

used it for a commercial purpose.); Alegre v. Michael H. Clement Corp. (In re Michael H. 
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Clement Corp.), 446 B.R. 394 (N.D.Cal.2011) (noting prior decisions in Sonora and Bonita and 

applying nature of the property test, which the court believed was the majority and better view, 

to determine that property was not nonresidential real property).  

14. Seventh, the majority cases analyzing the nature of the property, not the nature of 

the lease, are better reasoned: 
 In re Care Givers, Inc., 113 B.R. 263 (N.D. Tex. 1989).  Lessors sought rejection of  

six nursing home leases of facilities as to which the debtors alone held the operating 
licenses.  Rejection would have left vulnerable residents without a licensed operator. 
The court rejected lessors’ focus on the nature of the lease rather than the use of the 
real property and held that such an interpretation would be at odds with the 
grammatical structure of § 364(d)(4).  Consistent with the congressional intent of the 
drafters, the court narrowly construed §  365(d)(4) to apply only to property that is 
wholly non-residential.  The court concluded that if people reside on the real 
property, it is not nonresidential within the meaning of § 365(d)(4) even if it is also 
used for nonresidential purposes.  Id.   

  In In re Texas Health Enters., Inc., 255 B.R. 181 (Bankr. E.D. Tex. 2000).  While 
ultimately finding the lease of nursing home premises was rejected due to the debtors’ 
inability to cure or provide adequate protection, the court found 365(d)(4) 
inapplicable to the lease on the bases articulated in Care Givers, namely, that if 
people reside on the property, it is residential, even if the property is also used for 
non-residential purposes.  Id. at 183-184.   

 In re Memory Lane of Bremen, LLC, 535 B.R. 901(Bankr. N.D. Ga. 2015).  Applying 
the rationale from those cases holding that premises in which people reside do not 
qualify as nonresidential real property subject to § 365(d)(4), the court found that the 
premises operated as senior long-term care facilities did not constitute nonresidential 
real property.  Id. at 905.   

 In re Indep. Vill., Inc., 52 B.R. 715 (Bankr. E.D. Mich. 1985).  The debtor operated a 
252-unit life-care facility for the elderly.  Under principles of statutory construction, 
the court held that the adjective “nonresidential” modifies “real property” and thus 
nonresidential describes the type of property, not the type of lease.   

15. Lastly, the Canyon Sublandlords “general discussion” of the purpose of 

Bankruptcy Code sections 365(d)(3) and (d)(4) (Objection at ¶¶ 31-36) without any analysis to 

the facts before the Court does little to support their argument.  Accordingly, the Objection 

should be overruled and the relief requested should be granted. 

C. The Relief Requested Will Not Cause Further Delay And No Ulterior 
“Back-Door” Strategies Are At Play In The Relief Requested 

16. The Canyon Sublandlords further argue that the “relief requested will only cause 

further delay” and the Debtors and Committee cannot ‘back-door’ fraudulent transfer claims.  
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(Objection at ¶¶ 48-56.)   

17. Contrary to the Canyon Sublandlords’ assertions, the Movants seek a 

determination of the application of sections 365(d)(3) and (d)(4), nothing more nothing less.  

The Committee, which is a co-movant of the Motion, has made it abundantly clear that the 

cases must move apace and the Estate Fiduciaries remain vigilant in moving the cases 

forward.  More importantly, the Canyon Sublandords rights are reserved through the proposed 

form of Order attached to the Motion by making clear that entry of the Order would be without 

prejudice to the right of the Canyon Sublandlords to assert an administrative claim for the 

reasonable value (or fair market value) of the Debtors’ continued use of the Facilities.  The 

Canyon Sublandlords attempt to flip that the protections offered in the Order on its head, and 

improperly accuse the Debtors’ estates of seeking “back-door” relief, is wholly misplaced.  The 

fact that the Canyon Sublandlords so strenuously seek to avoid the burden of demonstrating that 

claim is, in movants’ opinion, telling.   

18. Finally, the Debtors and Committee intend to commence an adversary proceeding 

against the Canyon Sublandlords, and possibly others, relating to the Lease Transactions.  The 

adversary proceeding will, among other things, assert various fraudulent transfer claims against 

the Canyon Sublandlords.  The Canyon Sublandlords will have ample opportunity to respond to 

the claims asserted in the adversary proceeding, and the Court can fashion appropriate relief in 

the proposed Order granting the relief requested by the Motion. 

Conclusion 

WHEREFORE, movants respectfully request the Court enter an order in substantially the 

form attached hereto as Exhibit A: (a) finding that the Canyon Subleases are not “nonresidential” 

real property leases; (b) finding the Debtors are not obligated to comply with the provisions of 

Bankruptcy Code sections 365(d)(3) and 365(d)(4)(A) pending the decision to assume or reject 

the Canyon Subleases; (c) finding the Debtors may assume or reject the Canyon Subleases at any 

time prior to or in connection with confirmation of their chapter 11 plan; and (d) awarding the 

Committee and the Debtors’ estates all other relief as the Court deems just and proper. 
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DATE: May 12, 2020 

 

PEPPER HAMILTON LLP 
 
By: /s/ __     
Donald J. Detweiler 
Delaware ID No. 3087 (admitted pro hac vice) 
Commonwealth of Pennsylvania ID No. 68368 
Hercules Plaza 
1313 Market Street, Suite 5100 
Wilmington, DE 19899-1709 
Telephone No.: (302) 777-6524 
Email: Detweilerd@pepperlaw.com 
 
Attorneys for The Official Unsecured Creditors’ 
Committee of PNW Healthcare Holdings, LLC 
 
 

 
FOLEY & LARDNER LLP 

BY: /S/ _______________________________ 
Ashley M. McDow, WSBA #38900 
555 South Flower St., Suite 3300 
Los Angeles, CA 90071-2418 
Telephone: 213.972.4500 
Email: amcdow@foley.com 

 
Attorneys for Debtors and Debtors In 
Possession 
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 Page 5 IAC 2006

IDAPA 16
TITLE 03

CHAPTER 22

16.03.22 - RESIDENTIAL CARE OR ASSISTED LIVING FACILITIES IN IDAHO

000. LEGAL AUTHORITY. 
The Idaho Board of Health and Welfare is authorized under Section 39-3305, Idaho Code, to adopt and enforce rules 
to protect the health, safety, and the individual's rights for residents in residential care or assisted living facilities.

(3-30-06)

001. TITLE, SCOPE, AND RESPONSIBILITIES. 

01. Title. The title of this chapter of rules is IDAPA 16.03.22, “Residential Care or Assisted Living 
Facilities in Idaho”. (3-30-06)

02. Scope. The purpose of a residential care or assisted living facility in Idaho is to provide choice, 
dignity and independence to residents while maintaining a safe, humane, and home-like living arrangement for 
individuals needing assistance with daily activities and personal care. These rules set standards for providing services 
that maintain a safe and healthy environment. (3-30-06)

03. General Provider Responsibilities. The facility must assure quality services by providing choices, 
dignity and independence to residents. The facility must have an administrator and staff who have the knowledge and 
experience required to provide safe and appropriate services to all residents of the facility. The facility must be 
operated consistent with the rules and statutes as it conducts its work. (3-30-06)

04. General Department Responsibilities. The Department is responsible for monitoring and 
enforcing the provisions of the statute and this chapter to protect residents in these facilities by providing information, 
education and evaluating providers to assure compliance with statute and these rules. This responsibility includes: 
licensing facilities and monitoring the condition of the facility. (3-30-06)

05. Exemptions. The provisions of these rules do not apply to any of the following: (3-30-06)

a. Health Facility. The provisions of these rules do not apply to hospitals, nursing facilities, 
intermediate care facilities for persons with mental retardation, or any other health facility as defined by Title 39, 
Chapter 13, Idaho Code. (3-30-06)

b. Alternate Living Arrangements. The provisions of these rules do not apply to any house, institution, 
hotel, congregate housing project, retirement home, or other similar place that is limited to providing one (1) or more 
of the following: housing, meals, transportation, housekeeping, or recreational and social activities, or that have 
residents independently accessing supportive services from an entity approved to provide such services in Idaho and 
holding no legal ownership interest in the entity operating the facility. (3-30-06)

c. Relatives. The provisions of these rules do not apply to any arrangement for the receiving and care 
of persons by a relative, except when the caretaker is paid for the care through a state or federal program, in which 
case the caretaker relative and the care setting must meet all applicable requirements. (3-30-06)

002. WRITTEN INTERPRETATIONS.
These rules may be implemented through informational letters generated and maintained by the Department.

(3-30-06)

003. ADMINISTRATIVE APPEALS AND CONTESTED CASES.

01. Administrative Appeals and Contested Cases. Administrative appeals and contested cases are 
governed by IDAPA 16.05.03, “Rules Governing Contested Case Proceedings and Declaratory Rulings”. (3-30-06)

02. Informal Dispute Resolution Meeting. If a facility disagrees with a deficiency cited for a core 
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ii. Return of medications to the pharmacy; (3-30-06)

g. Documentation requirements: (3-30-06)

i. Taken; (3-30-06)

ii. Refused; (3-30-06)

iii. Missed; (3-30-06)

iv. Not available; and (3-30-06)

v. For residents self-medicating. (3-30-06)

02. Nurse Delegation. The process the nurse will use to delegate assistance with medication and how it 
will be documented. (3-30-06)

158. FOOD AND NUTRITIONAL CARE POLICIES. 
Each facility must develop written policies and procedures for providing proper nutritional care for each resident 
which includes procedures to follow if the resident refuses food or to follow the prescribed diet. (3-30-06)

159. RECORDS POLICIES. 

01. Complete and Accurate Records. Each facility must develop written policies and procedures to 
assure complete, accurate, and authenticated records. (3-30-06)

02. Electronic Records. Facilities that implement an electronic record or signature must have written 
policies in place to assure the following: (3-30-06)

a. Proper security measures to protect the use of an electronic signature by anyone other than the 
person to which the electronic signature belongs; (3-30-06)

b. The privacy and integrity of the record; (3-30-06)

c. Includes which records will be maintained and signed electronically; (3-30-06)

d. How an e-signature code is assigned and the code and associated staff identities are protected;
(3-30-06)

e. How passwords are assigned and the frequency for which they are changed; (3-30-06)

f. Allows resident access to his records within one (1) business day of the request; and (3-30-06)

g. Allows immediate access to records by surveyors, and others who are authorized by law; (3-30-06)

160. RESIDENT RIGHTS POLICIES.
Each facility must develop written policies and procedures which assure that resident rights will be promoted and 
protected in the facility. (3-30-06)

161. SMOKING POLICIES. 

01. Policy on Smoking. The facility must develop written rules governing smoking. These rules must 
be made known to all facility personnel, residents, and the visiting public. (3-30-06)

02. Smoking Prohibited. Nothing in this section requires that smoking be permitted in a facility whose 
admission policies prohibit smoking. (3-30-06)
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DEPARTMENT OF HUMAN SERVICES 
AGING AND PEOPLE WITH DISABILITIES 

OREGON ADMINISTRATIVE RULES 
 

CHAPTER 411 
DIVISION 54 

 
RESIDENTIAL CARE AND ASSISTED LIVING FACILITIES 

 
411-054-0000 Purpose (Amended 06/28/2016) 
 
(1) The purpose of these rules is to establish standards for assisted living 
and residential care facilities that promote the availability of a wide range of 
individualized services for elderly and persons with disabilities, in a 
homelike environment. The standards are designed to enhance the dignity, 
independence, individuality, and decision making ability of the resident in a 
safe and secure environment while addressing the needs of the resident in 
a manner that supports and enables the individual to maximize abilities to 
function at the highest level possible. 
 
(2) Residential care and assisted living facilities are also required to adhere 
to Home and Community-Based Services, OAR 411-004. For purposes of 
these rules, all residential care and assisted living facilities are considered 
home and community-based care settings and therefore shall be referred 
to as "facility". 
 
Stat. Auth.: ORS 410.070, 443.450 
Stats. Implemented: ORS 443.400 - 443.455, 443.991 
 
411-054-0005 Definitions (Amended 01/01/2020) 
 
For the purpose of these rules, the following definitions apply: 
 
(1) "Abuse" means abuse as defined in OAR 411-020-0002 (Adult 
Protective Services). 
 
(2) "Activities of Daily Living (ADL)" mean those personal functional 
activities required by an individual for continued well-being, which are 
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of Licensing and Regulatory Oversight and OHA provide oversight and 
license, certify, and endorse programs, settings, or settings designated as 
HCB. 
 
(36) "Homelike Environment" means a living environment that creates an 
atmosphere supportive of the resident's preferred lifestyle. Homelike 
environment is also supported by the use of residential building materials 
and furnishings. 
 
(37) "Hospice Program" means a coordinated program of home and 
inpatient care, available 24 hours a day, that utilizes an interdisciplinary 
team of personnel trained to provide palliative and supportive services to a 
patient-family unit experiencing a life-threatening disease with a limited 
medical prognosis. A hospice program is an institution for purposes of ORS 
146.100. 
 
(38) "Immediate Jeopardy" means a situation where the failure of a 
residential care facility to comply with a Department rule has caused, or is 
likely to cause, a resident: 
 

(a) Serious injury; 
 
(b) Serious harm; 
 
(c) Serious impairment; or 
 
(d) Death. 

 
(39) "Incident of Ownership" means an ownership interest, an indirect 
ownership interest, or a combination of direct and indirect ownership 
interests. 
 
(40) "Independence" means supporting resident capabilities and facilitating 
the use of those abilities. Creating barrier free structures and careful use of 
assistive devices supports independence. 
 
(41) "Indirect Ownership Interest" means an ownership interest in an entity 
that has an ownership interest in another entity. Indirect ownership interest 
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(65) "P.R.N." means those medications and treatments that have been 
ordered by a qualified practitioner to be administered as needed. 
 
(66) "Psychotropic Medications" means any drug that affects brain activities 
associated with mental processes and behavior. These drugs include, but 
are not limited to, drugs in the following categories: 
 

(a) Anti-psychotic. 
 
(b) Anti-depressant. 
 
(c) Anti-anxiety. 
 
(d) Hypnotic. 

 
(67) "Quality Measurement Program" means the quality metrics program, 
as described in OAR 411-054-0320. 
 
(68) "Quality Measurement Council" means a group of individuals 
appointed by the Governor to develop and oversee the Quality Metric 
Reporting Program as described in OAR 411-054-0320. 
 
(69) "Remodel" means a renovation or conversion of a building that 
requires a building permit and meets the criteria for review by the Facilities 
Planning and Safety Program as described in OAR 333-675-0000. 
 
(70) "Renovate" means to restore to good condition or to repair. 
 
(71) "Residency Agreement" means the written, legally enforceable 
agreement between a facility and an individual, or legal representative 
receiving services in a residential setting. 
 
(72) "Resident" means any individual who is receiving room, board, care, 
and services on a 24-hour basis in a residential care or assisted living 
facility for compensation. 
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(C) Be explained to the individual or the person acting on behalf 
of the individual in a manner the individual or representative 
understands. 

 
(D) Be provided separately from all other disclosure documents, 
such as the Uniform Disclosure Statement (DHS form 9098A), 
and the facility’s Residency Agreement.  

 
(E) Be signed by the individual or the person acting on behalf of 
the individual, acknowledging that the individual or 
representative understands the content and implications of the 
information. 

 
(d) The facility may not include any provision in the residency 
agreement, summary statement or disclosure information that is in 
conflict with these rules and may not ask or require a resident to 
waive any of the resident's rights or the facility's liability for 
negligence. 
 
(e) The facility must retain a copy of the original and any subsequent 
signed and dated residency agreements and must provide copies to 
the resident or to the resident's designated representative. 
 
(f) The facility must give residents 30 days prior written notice of any 
additions or changes to the residency agreement. Changes to the 
residency agreement must be faxed, emailed, or mailed to the 
Department before distribution. 

 
Stat. Auth.: ORS 181.534, 410.070, 443.004, 443.450 
Stats. Implemented: ORS 181.534, 443.004, 443.400 - 443.455, 443.991 
 
411-054-0027 Resident Rights and Protections (Amended 12/15/2017) 
 
(1) The facility must implement a residents' Bill of Rights. Each resident and 
the resident's designated representative, if appropriate, must be given a 
copy of the resident's rights and responsibilities before moving into the 
facility. The Bill of Rights must state that residents have the right: 
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(a) To be treated with dignity and respect. 
 
(b) To be given informed choice and opportunity to select or refuse 
service and to accept responsibility for the consequences. 
 
(c) To participate in the development of their initial service plan and 
any revisions or updates at the time those changes are made. 
 
(d) To receive information about the method for evaluating their 
service needs and assessing costs for the services provided. 
 
(e) To exercise individual rights that do not infringe upon the rights or 
safety of others. 
 
(f) To be free from neglect, financial exploitation, verbal, mental, 
physical, or sexual abuse. 
 
(g) To receive services in a manner that protects privacy and dignity. 
 
(h) To have prompt access to review all of their records and to 
purchase photocopies. Photocopied records must be promptly 
provided, but in no case require more than two business days 
(excluding Saturday, Sunday, and holidays). 

 
(i) To have medical and other records kept confidential except as 
otherwise provided by law. 

 
(j) To associate and communicate privately with any individual of 
choice, to send and receive personal mail unopened, and to have 
reasonable access to the private use of a telephone. 
 
(k) To be free from physical restraints and inappropriate use of 
psychoactive medications. 

 
(l) To manage personal financial affairs unless legally restricted. 

 
(m) To have access to, and participate in, social activities. 
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(n) To be encouraged and assisted to exercise rights as a citizen. 

 
(o) To be free of any written contract or agreement language with the 
facility that purports to waive their rights or the facility's liability for 
negligence. 

 
(p) To voice grievances and suggest changes in policies and services 
to either staff or outside representatives without fear of retaliation. 

 
(q) To be free of retaliation after they have exercised their rights 
provided by law or rule. 

 
(r) To have a safe and homelike environment. 

 
(s) To be free of discrimination in regard to race, color, national origin, 
gender, sexual orientation, or religion. 
 
(t) To receive proper notification if requested to move-out of the 
facility, and to be required to move-out only for reasons stated in 
OAR 411-054-0080 (Involuntary Move-out Criteria) and have the 
opportunity for an administrative hearing, if applicable. 

 
(2) HCBS RIGHTS. 
 

(a) Effective January 1, 2016 for providers initially licensed after 
January 1, 2016, and effective no later than June 30, 2019 for 
providers initially licensed before January 1, 2016 the following rights 
must include the freedoms authorized by 42 CFR 441.301(c)(4) & 42 
CFR 441.530(a)(1): 
 

(A) Live under a legally enforceable residency agreement. 
 
(B) The freedom and support to access food at any time. 
 
(C) To have visitors of the resident's choosing at any time. 
 
(D) Choose a roommate when sharing a bedroom. 

Case 19-43754-MJH    Doc 512    Filed 05/12/20    Ent. 05/12/20 21:01:15    Pg. 24 of 38

https://www.ecfr.gov/cgi-bin/text-idx?SID=9349ebe191531d233f2e8b67f250eb61&mc=true&node=pt42.4.441&rgn=div5
https://www.ecfr.gov/cgi-bin/text-idx?SID=9349ebe191531d233f2e8b67f250eb61&mc=true&node=pt42.4.441&rgn=div5
schannej
Highlight



 

 

 
 
 
 
 
 
 
 
 

42 CFR 483.10 

Case 19-43754-MJH    Doc 512    Filed 05/12/20    Ent. 05/12/20 21:01:15    Pg. 25 of 38



John Henry Schanne

42 CFR 483.10

This document is current through the May 5, 2020 issue of the Federal Register with the exception of the amendments 
appearing at 85 FR 24174. Title 3 is current through April 3, 2020.

 Code of Federal Regulations  >  TITLE 42 -- PUBLIC HEALTH  >  CHAPTER IV -- CENTERS FOR 
MEDICARE & MEDICAID SERVICES, DEPARTMENT OF HEALTH AND HUMAN SERVICES  >  
SUBCHAPTER G -- STANDARDS AND CERTIFICATION  >  PART 483 -- REQUIREMENTS FOR STATES 
AND LONG TERM CARE FACILITIES  >  SUBPART B -- REQUIREMENTS FOR LONG TERM CARE 
FACILITIES

§ 483.10 Resident rights.

(a)Residents Rights. The resident has a right to a dignified existence, self-determination, and communication with and 
access to persons and services inside and outside the facility, including those specified in this section.   

(1)A facility must treat each resident with respect and dignity and care for each resident in a manner and in an 
environment that promotes maintenance or enhancement of his or her quality of life, recognizing each resident's 
individuality. The facility must protect and promote the rights of the resident.  

(2)The facility must provide equal access to quality care regardless of diagnosis, severity of condition, or payment 
source. A facility must establish and maintain identical policies and practices regarding transfer, discharge, and 
the provision of services under the State plan for all residents regardless of payment source.   

(b)Exercise of rights. The resident has the right to exercise his or her rights as a resident of the facility and as a citizen or 
resident of the United States.   

(1)The facility must ensure that the resident can exercise his or her rights without interference, coercion, 
discrimination, or reprisal from the facility   

(2)The resident has the right to be free of interference, coercion, discrimination, and reprisal from the facility in 
exercising his or her rights and to be supported by the facility in the exercise of his or her rights as required under 
this subpart.   

(3)In the case of a resident who has not been adjudged incompetent by the state court, the resident has the right to 
designate a representative, in accordance with State law and any legal surrogate so designated may exercise the 
resident's rights to the extent provided by state law. The same-sex spouse of a resident must be afforded treatment 
equal to that afforded to an opposite-sex spouse if the marriage was valid in the jurisdiction in which it was 
celebrated.   

(i)The resident representative has the right to exercise the resident's rights to the extent those rights are 
delegated to the resident representative.   

(ii)The resident retains the right to exercise those rights not delegated to a resident representative, including 
the right to revoke a delegation of rights, except as limited by State law.   

(4)The facility must treat the decisions of a resident representative as the decisions of the resident to the extent 
required by the court or delegated by the resident, in accordance with applicable law.   

(5)The facility shall not extend the resident representative the right to make decisions on behalf of the resident 
beyond the extent required by the court or delegated by the resident, in accordance with applicable law.   

(6)If the facility has reason to believe that a resident representative is making decisions or taking actions that are 
not in the best interests of a resident, the facility shall report such concerns in the manner required under State 
law.   
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(7)In the case of a resident adjudged incompetent under the laws of a State by a court of competent jurisdiction, 
the rights of the resident devolve to and are exercised by the resident representative appointed under State law to 
act on the resident's behalf. The court-appointed resident representative exercises the resident's rights to the extent 
judged necessary by a court of competent jurisdiction, in accordance with State law   

(i)In the case of a resident representative whose decision-making authority is limited by State law or court 
appointment, the resident retains the right to make those decision outside the representative's authority.   

(ii)The resident's wishes and preferences must be considered in the exercise of rights by the representative.   

(iii)To the extent practicable, the resident must be provided with opportunities to participate in the care 
planning process.   

(c)Planning and implementing care. The resident has the right to be informed of, and participate in, his or her treatment, 
including:   

(1)The right to be fully informed in language that he or she can understand of his or her total health status, 
including but not limited to, his or her medical condition.   

(2)The right to participate in the development and implementation of his or her person-centered plan of care, 
including but not limited to:   

(i)The right to participate in the planning process, including the right to identify individuals or roles to be 
included in the planning process, the right to request meetings and the right to request revisions to the person-
centered plan of care.   

(ii)The right to participate in establishing the expected goals and outcomes of care, the type, amount, 
frequency, and duration of care, and any other factors related to the effectiveness of the plan of care.   

(iii)The right to be informed, in advance, of changes to the plan of care.   

(iv)The right to receive the services and/or items included in the plan of care.   

(v)The right to see the care plan, including the right to sign after significant changes to the plan of care.   

(3)The facility shall inform the resident of the right to participate in his or her treatment and shall support the 
resident in this right. The planning process must--   

(i)Facilitate the inclusion of the resident and/or resident representative.   

(ii)Include an assessment of the resident's strengths and needs.   

(iii)Incorporate the resident's personal and cultural preferences in developing goals of care.   

(4)The right to be informed, in advance, of the care to be furnished and the type of care giver or professional that 
will furnish care.   

(5)The right to be informed in advance, by the physician or other practitioner or professional, of the risks and 
benefits of proposed care, of treatment and treatment alternatives or treatment options and to choose the 
alternative or option he or she prefers.   

(6)The right to request, refuse, and/or discontinue treatment, to participate in or refuse to participate in 
experimental research, and to formulate an advance directive.   

(7)The right to self-administer medications if the interdisciplinary team, as defined by § 483.21(b)(2)(ii), has 
determined that this practice is clinically appropriate.   

(8)Nothing in this paragraph should be construed as the right of the resident to receive the provision of medical 
treatment or medical services deemed medically unnecessary or inappropriate.   

(d)Choice of attending physician. The resident has the right to choose his or her attending physician.   

(1)The physician must be licensed to practice, and   
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(2)If the physician chosen by the resident refuses to or does not meet requirements specified in this part, the 
facility may seek alternate physician participation as specified in paragraphs (d)(4) and (5) of this section to 
assure provision of appropriate and adequate care and treatment.   

(3)The facility must ensure that each resident remains informed of the name, specialty, and way of contacting the 
physician and other primary care professionals responsible for his or her care.   

(4)The facility must inform the resident if the facility determines that the physician chosen by the resident is 
unable or unwilling to meet requirements specified in this part and the facility seeks alternate physician 
participation to assure provision of appropriate and adequate care and treatment. The facility must discuss the 
alternative physician participation with the resident and honor the resident's preferences, if any, among options.   

(5)If the resident subsequently selects another attending physician who meets the requirements specified in this 
part, the facility must honor that choice.   

(e)Respect and dignity. The resident has a right to be treated with respect and dignity, including:   

(1)The right to be free from any physical or chemical restraints imposed for purposes of discipline or 
convenience, and not required to treat the resident's medical symptoms, consistent with § 483.12(a)(2).   

(2)The right to retain and use personal possessions, including furnishings, and clothing, as space permits, unless 
to do so would infringe upon the rights or health and safety of other residents.   

(3)The right to reside and receive services in the facility with reasonable accommodation of resident needs and 
preferences except when to do so would endanger the health or safety of the resident or other residents.   

(4)The right to share a room with his or her spouse when married residents live in the same facility and both 
spouses consent to the arrangement.   

(5)The right to share a room with his or her roommate of choice when practicable, when both residents live in the 
same facility and both residents consent to the arrangement.   

(6)The right to receive written notice, including the reason for the change, before the resident's room or roommate 
in the facility is changed.   

(7)The right to refuse to transfer to another room in the facility, if the purpose of the transfer is:   

(i)To relocate a resident of a SNF from the distinct part of the institution that is a SNF to a part of the 
institution that is not a SNF, or   

(ii)to relocate a resident of a NF from the distinct part of the institution that is a NF to a distinct part of the 
institution that is a SNF.   

(iii)solely for the convenience of staff.   

(8)A resident's exercise of the right to refuse transfer does not affect the resident's eligibility or entitlement to 
Medicare or Medicaid benefits.   

(f)Self-determination. The resident has the right to and the facility must promote and facilitate resident self-determination 
through support of resident choice, including but not limited to the rights specified in paragraphs (f)(1) through (11) of this 
section.   

(1)The resident has a right to choose activities, schedules (including sleeping and waking times), health care and 
providers of health care services consistent with his or her interests, assessments, plan of care and other applicable 
provisions of this part.   

(2)The resident has the right to make choices about aspects of his or her life in the facility that are significant to 
the resident.   

(3)The resident has a right to interact with members of the community and participate in community activities 
both inside and outside the facility.   
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(4)The resident has a right to receive visitors of his or her choosing at the time of his or her choosing, subject to 
the resident's right to deny visitation when applicable, and in a manner that does not impose on the rights of 
another resident.   

(i)The facility must provide immediate access to any resident by--   

(A)Any representative of the Secretary,   

(B)Any representative of the State,   

(C)Any representative of the Office of the State long term care ombudsman, (established under section 
712 of the Older Americans Act of 1965, as amended 2016 (42 U.S.C. 3001 et seq.),   

(D)The resident's individual physician,   

(E)Any representative of the protection and advocacy systems, as designated by the state, and as 
established under the Developmental Disabilities Assistance and Bill of Rights Act of 2000 (42 U.S.C. 
15001 et seq.),   

(F)Any representative of the agency responsible for the protection and advocacy system for individuals 
with a mental disorder (established under the Protection and Advocacy for Mentally Ill Individuals Act 
of 2000 (42 U.S.C. 10801 et seq.), and   

(G)The resident representative.   

(ii)The facility must provide immediate access to a resident by immediate family and other relatives of the 
resident, subject to the resident's right to deny or withdraw consent at any time;   

(iii)The facility must provide immediate access to a resident by others who are visiting with the consent of 
the resident, subject to reasonable clinical and safety restrictions and the resident's right to deny or withdraw 
consent at any time;   

(iv)The facility must provide reasonable access to a resident by any entity or individual that provides health, 
social, legal, or other services to the resident, subject to the resident's right to deny or withdraw consent at 
any time; and   

(v)The facility must have written policies and procedures regarding the visitation rights of residents, 
including those setting forth any clinically necessary or reasonable restriction or limitation or safety 
restriction or limitation, when such limitations may apply consistent with the requirements of this subpart, 
that the facility may need to place on such rights and the reasons for the clinical or safety restriction or 
limitation.   

(vi)A facility must meet the following requirements:   

(A)Inform each resident (or resident representative, where appropriate) of his or her visitation rights and 
related facility policy and procedures, including any clinical or safety restriction or limitation on such 
rights, consistent with the requirements of this subpart, the reasons for the restriction or limitation, and to 
whom the restrictions apply, when he or she is informed of his or her other rights under this section.   

(B)Inform each resident of the right, subject to his or her consent, to receive the visitors whom he or she 
designates, including, but not limited to, a spouse (including a same-sex spouse), a domestic partner 
(including a same-sex domestic partner), another family member, or a friend, and his or her right to 
withdraw or deny such consent at any time.   

(C)Not restrict, limit, or otherwise deny visitation privileges on the basis of race, color, national origin, 
religion, sex, gender identity, sexual orientation, or disability.   

(D)Ensure that all visitors enjoy full and equal visitation privileges consistent with resident preferences.   

(5)The resident has a right to organize and participate in resident groups in the facility.   
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(i)The facility must provide a resident or family group, if one exists, with private space; and take reasonable 
steps, with the approval of the group, to make residents and family members aware of upcoming meetings in 
a timely manner.   

(ii)Staff, visitors, or other guests may attend resident group or family group meetings only at the respective 
group's invitation.   

(iii)The facility must provide a designated staff person who is approved by the resident or family group and 
the facility and who is responsible for providing assistance and responding to written requests that result from 
group meetings.   

(iv)The facility must consider the views of a resident or family group and act promptly upon the grievances 
and recommendations of such groups concerning issues of resident care and life in the facility.   

(A)The facility must be able to demonstrate their response and rationale for such response.   

(B)This should not be construed to mean that the facility must implement as recommended every request 
of the resident or family group.   

(6)The resident has a right to participate in family groups.   

(7)The resident has a right to have family member(s) or other resident representative(s) meet in the facility with 
the families or resident representative(s) of other residents in the facility.   

(8)The resident has a right to participate in other activities, including social, religious, and community activities 
that do not interfere with the rights of other residents in the facility.   

(9)The resident has a right to choose to or refuse to perform services for the facility and the facility must not 
require a resident to perform services for the facility. The resident may perform services for the facility, if he or 
she chooses, when--   

(i)The facility has documented the resident's need or desire for work in the plan of care;   

(ii)The plan specifies the nature of the services performed and whether the services are voluntary or paid;   

(iii)Compensation for paid services is at or above prevailing rates; and   

(iv)The resident agrees to the work arrangement described in the plan of care.   

(10)The resident has a right to manage his or her financial affairs. This includes the right to know, in advance, 
what charges a facility may impose against a resident's personal funds.   

(i)The facility must not require residents to deposit their personal funds with the facility. If a resident chooses 
to deposit personal funds with the facility, upon written authorization of a resident, the facility must act as a 
fiduciary of the resident's funds and hold, safeguard, manage, and account for the personal funds of the 
resident deposited with the facility, as specified in this section.   

(ii)Deposit of funds. (A) In general: Except as set out in paragraph (f)(10)(ii)(B) of this section, the facility 
must deposit any residents' personal funds in excess of $ 100 in an interest bearing account (or accounts) that 
is separate from any of the facility's operating accounts, and that credits all interest earned on resident's funds 
to that account. (In pooled accounts, there must be a separate accounting for each resident's share.) The 
facility must maintain a resident's personal funds that do not exceed $ 100 in a non-interest bearing account, 
interest-bearing account, or petty cash fund.   

(B)Residents whose care is funded by Medicaid: The facility must deposit the residents' personal funds 
in excess of $ 50 in an interest bearing account (or accounts) that is separate from any of the facility's 
operating accounts, and that credits all interest earned on resident's funds to that account. (In pooled 
accounts, there must be a separate accounting for each resident's share.) The facility must maintain 
personal funds that do not exceed $ 50 in a non-interest bearing account, interest-bearing account, or 
petty cash fund.   
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(iii)Accounting and records. (A) The facility must establish and maintain a system that assures a full and 
complete and separate accounting, according to generally accepted accounting principles, of each resident's 
personal funds entrusted to the facility on the resident's behalf.   

(B)The system must preclude any commingling of resident funds with facility funds or with the funds of 
any person other than another resident.   

(C)The individual financial record must be available to the resident through quarterly statements and 
upon request.   

(iv)Notice of certain balances. The facility must notify each resident that receives Medicaid benefits--   

(A)When the amount in the resident's account reaches $ 200 less than the SSI resource limit for one 
person, specified in section 1611(a)(3)(B) of the Act; and   

(B)That, if the amount in the account, in addition to the value of the resident's other nonexempt 
resources, reaches the SSI resource limit for one person, the resident may lose eligibility for Medicaid or 
SSI.   

(v)Conveyance upon discharge, eviction, or death. Upon the discharge, eviction, or death of a resident with a 
personal fund deposited with the facility, the facility must convey within 30 days the resident's funds, and a 
final accounting of those funds, to the resident, or in the case of death, the individual or probate jurisdiction 
administering the resident's estate, in accordance with State law.   

(vi)Assurance of financial security. The facility must purchase a surety bond, or otherwise provide assurance 
satisfactory to the Secretary, to assure the security of all personal funds of residents deposited with the 
facility.   

(11)The facility must not impose a charge against the personal funds of a resident for any item or service for 
which payment is made under Medicaid or Medicare (except for applicable deductible and coinsurance amounts). 
The facility may charge the resident for requested services that are more expensive than or in excess of covered 
services in accordance with § 489.32 of this chapter. (This does not affect the prohibition on facility charges for 
items and services for which Medicaid has paid. See § 447.15 of this chapter, which limits participation in the 
Medicaid program to providers who accept, as payment in full, Medicaid payment plus any deductible, 
coinsurance, or copayment required by the plan to be paid by the individual.)   

(i)Services included in Medicare or Medicaid payment. During the course of a covered Medicare or Medicaid 
stay, facilities must not charge a resident for the following categories of items and services:   

(A)Nursing services as required at § 483.35.   

(B)Food and Nutrition services as required at § 483.60.   

(C)An activities program as required at § 483.24(c).   

(D)Room/bed maintenance services.   

(E)Routine personal hygiene items and services as required to meet the needs of residents, including, but 
not limited to, hair hygiene supplies, comb, brush, bath soap, disinfecting soaps or specialized cleansing 
agents when indicated to treat special skin problems or to fight infection, razor, shaving cream, 
toothbrush, toothpaste, denture adhesive, denture cleaner, dental floss, moisturizing lotion, tissues, cotton 
balls, cotton swabs, deodorant, incontinence care and supplies, sanitary napkins and related supplies, 
towels, washcloths, hospital gowns, over the counter drugs, hair and nail hygiene services, bathing 
assistance, and basic personal laundry.   

(F)Medically-related social services as required at § 483.40(d).   

(G)Hospice services elected by the resident and paid for under the Medicare Hospice Benefit or paid for 
by Medicaid under a state plan.   

(ii)Items and services that may be charged to residents' funds. Paragraphs (f)(11)(ii)(A) through (L) of this 
section are general categories and examples of items and services that the facility may charge to residents' 
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funds if they are requested by a resident, if they are not required to achieve the goals stated in the resident's 
care plan, if the facility informs the resident that there will be a charge, and if payment is not made by 
Medicare or Medicaid:   

(A)Telephone, including a cellular phone.   

(B)Television/radio, personal computer or other electronic device for personal use.   

(C)Personal comfort items, including smoking materials, notions and novelties, and confections.   

(D)Cosmetic and grooming items and services in excess of those for which payment is made under 
Medicaid or Medicare.   

(E)Personal clothing.   

(F)Personal reading matter.   

(G)Gifts purchased on behalf of a resident.   

(H)Flowers and plants.   

(I)Cost to participate in social events and entertainment outside the scope of the activities program, 
provided under § 483.24(c).   

(J)Non-covered special care services such as privately hired nurses or aides.   

(K)Private room, except when therapeutically required (for example, isolation for infection control).   

(L)Except as provided in (e)(11)(ii)(L)(1) and (2) of this section, specially prepared or alternative food 
requested instead of the food and meals generally prepared by the facility, as required by § 483.60.   

(1)The facility may not charge for special foods and meals, including medically prescribed dietary supplements, 
ordered by the resident's physician, physician assistant, nurse practitioner, or clinical nurse specialist, as these are 
included in accordance with § 483.60.   

(2)In accordance with § 483.60(c) through (f), when preparing foods and meals, a facility must take into 
consideration residents' needs and preferences and the overall cultural and religious make-up of the facility's 
population.   

(iii)Requests for items and services. (A) The facility can only charge a resident for any non-covered item or 
service if such item or service is specifically requested by the resident.   

(B)The facility must not require a resident to request any item or service as a condition of admission or 
continued stay.   

(C)The facility must inform, orally and in writing, the resident requesting an item or service for which a 
charge will be made that there will be a charge for the item or service and what the charge will be.   

(g)  Information and communication. 

(1)The resident has the right to be informed of his or her rights and of all rules and regulations governing resident 
conduct and responsibilities during his or her stay in the facility.   

(2)The resident has the right to access personal and medical records pertaining to him or herself.   

(i)The facility must provide the resident with access to personal and medical records pertaining to him or 
herself, upon an oral or written request, in the form and format requested by the individual, if it is readily 
producible in such form and format (including in an electronic form or format when such records are 
maintained electronically); or, if not, in a readable hard copy form or such other form and format as agreed to 
by the facility and the individual, within 24 hours (excluding weekends and holidays); and   

(ii)The facility must allow the resident to obtain a copy of the records or any portions thereof (including in an 
electronic form or format when such records are maintained electronically) upon request and 2 working days 
advance notice to the facility. The facility may impose a reasonable, cost-based fee on the provision of 
copies, provided that the fee includes only the cost of:   
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(A)Labor for copying the records requested by the individual, whether in paper or electronic form;   

(B)Supplies for creating the paper copy or electronic media if the individual requests that the electronic 
copy be provided on portable media; and   

(C)Postage, when the individual has requested the copy be mailed.   

(3)With the exception of information described in paragraphs (g)(2) and (g)(11) of this section, the facility must 
ensure that information is provided to each resident in a form and manner the resident can access and understand, 
including in an alternative format or in a language that the resident can understand. Summaries that translate 
information described in paragraph (g)(2) of this section may be made available to the patient at their request and 
expense in accordance with applicable law.   

(4)The resident has the right to receive notices orally (meaning spoken) and in writing (including Braille) in a 
format and a language he or she understands, including;   

(i)Required notices as specified in this section. The facility must furnish to each resident a written description 
of legal rights which includes--   

(A)A description of the manner of protecting personal funds, under paragraph (f)(10) of this section;   

(B)A description of the requirements and procedures for establishing eligibility for Medicaid, including 
the right to request an assessment of resources under section 1924(c) of the Social Security Act.   

(C)A list of names, addresses (mailing and email), and telephone numbers of all pertinent State 
regulatory and informational agencies, resident advocacy groups such as the State Survey Agency, the 
State licensure office, the State Long-Term Care Ombudsman program, the protection and advocacy 
agency, adult protective services where state law provides for jurisdiction in long-term care facilities, the 
local contact agency for information about returning to the community and the Medicaid Fraud Control 
Unit; and   

(D)A statement that the resident may file a complaint with the State Survey Agency concerning any 
suspected violation of state or federal nursing facility regulations, including but not limited to resident 
abuse, neglect, exploitation, misappropriation of resident property in the facility, non-compliance with 
the advance directives requirements and requests for information regarding returning to the community.   

(ii)Information and contact information for State and local advocacy organizations, including but not limited 
to the State Survey Agency, the State Long-Term Care Ombudsman program (established under section 712 
of the Older Americans Act of 1965, as amended 2016 (42 U.S.C. 3001 et seq.) and the protection and 
advocacy system (as designated by the state, and as established under the Developmental Disabilities 
Assistance and Bill of Rights Act of 2000 (42 U.S.C. 15001 et seq.);   

(iii)Information regarding Medicare and Medicaid eligibility and coverage;   

(iv)Contact information for the Aging and Disability Resource Center (established under Section 
202(a)(20)(B)(iii) of the Older Americans Act); or other No Wrong Door Program   

(v)Contact information for the Medicaid Fraud Control Unit; and   

(vi)Information and contact information for filing grievances or complaints concerning any suspected 
violation of state or federal nursing facility regulations, including but not limited to resident abuse, neglect, 
exploitation, misappropriation of resident property in the facility, non-compliance with the advance directives 
requirements and requests for information regarding returning to the community.   

(5)The facility must post, in a form and manner accessible and understandable to residents, and resident 
representatives:   

(i)A list of names, addresses (mailing and email), and telephone numbers of all pertinent State agencies and 
advocacy groups, such as the State Survey Agency, the State licensure office, adult protective services where 
state law provides for jurisdiction in long-term care facilities, the Office of the State Long-Term Care 
Ombudsman program, the protection and advocacy network, home and community based service programs, 
and the Medicaid Fraud Control Unit; and   
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(ii)A statement that the resident may file a complaint with the State Survey Agency concerning any suspected 
violation of state or federal nursing facility regulations, including but not limited to resident abuse, neglect, 
exploitation, misappropriation of resident property in the facility, non-compliance with the advance directives 
requirements (42 CFR part 489 subpart I) and requests for information regarding returning to the community.   

(6)The resident has the right to have reasonable access to the use of a telephone, including TTY and TDD 
services, and a place in the facility where calls can be made without being overheard. This includes the right to 
retain and use a cellular phone at the resident's own expense.   

(7)The facility must protect and facilitate that resident's right to communicate with individuals and entities within 
and external to the facility, including reasonable access to:   

(i)A telephone, including TTY and TDD services;   

(ii)The internet, to the extent available to the facility; and   

(iii)Stationery, postage, writing implements and the ability to send mail.   

(8)The resident has the right to send and receive mail, and to receive letters, packages and other materials 
delivered to the facility for the resident through a means other than a postal service, including the right to:   

(i)Privacy of such communications consistent with this section; and   

(ii)Access to stationery, postage, and writing implements at the resident's own expense.   

(9)The resident has the right to have reasonable access to and privacy in their use of electronic communications 
such as email and video communications and for Internet research.   

(i)If the access is available to the facility   

(ii)At the resident's expense, if any additional expense is incurred by the facility to provide such access to the 
resident.   

(iii)Such use must comply with state and federal law.   

(10)The resident has the right to--   

(i)Examine the results of the most recent survey of the facility conducted by Federal or State surveyors and 
any plan of correction in effect with respect to the facility; and   

(ii)Receive information from agencies acting as client advocates, and be afforded the opportunity to contact 
these agencies.   

(11)The facility must--   

(i)Post in a place readily accessible to residents, and family members and legal representatives of residents, 
the results of the most recent survey of the facility.   

(ii)Have reports with respect to any surveys, certifications, and complaint investigations made respecting the 
facility during the 3 preceding years, and any plan of correction in effect with respect to the facility, available 
for any individual to review upon request; and   

(iii)Post notice of the availability of such reports in areas of the facility that are prominent and accessible to 
the public.   

(iv)The facility shall not make available identifying information about complainants or residents.   

(12)The facility must comply with the requirements specified in 42 CFR part 489, subpart I (Advance Directives).   

(i)These requirements include provisions to inform and provide written information to all adult residents 
concerning the right to accept or refuse medical or surgical treatment and, at the resident's option, formulate 
an advance directive.   

(ii)This includes a written description of the facility's policies to implement advance directives and applicable 
State law.   
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(iii)Facilities are permitted to contract with other entities to furnish this information but are still legally 
responsible for ensuring that the requirements of this section are met.   

(iv)If an adult individual is incapacitated at the time of admission and is unable to receive information or 
articulate whether or not he or she has executed an advance directive, the facility may give advance directive 
information to the individual's resident representative in accordance with State law.   

(v)The facility is not relieved of its obligation to provide this information to the individual once he or she is 
able to receive such information. Follow-up procedures must be in place to provide the information to the 
individual directly at the appropriate time.   

(13)The facility must display in the facility written information, and provide to residents and applicants for 
admission, oral and written information about how to apply for and use Medicare and Medicaid benefits, and how 
to receive refunds for previous payments covered by such benefits.   

(14)Notification of changes. (i) A facility must immediately inform the resident; consult with the resident's 
physician; and notify, consistent with his or her authority, the resident representative(s), when there is--   

(A)An accident involving the resident which results in injury and has the potential for requiring physician 
intervention;   

(B)A significant change in the resident's physical, mental, or psychosocial status (that is, a deterioration in 
health, mental, or psychosocial status in either life-threatening conditions or clinical complications);   

(C)A need to alter treatment significantly (that is, a need to discontinue or change an existing form of 
treatment due to adverse consequences, or to commence a new form of treatment); or   

(D)A decision to transfer or discharge the resident from the facility as specified in § 483.15(c)(1)(ii).   

(ii)When making notification under paragraph (g)(14)(i) of this section, the facility must ensure that all 
pertinent information specified in § 483.15(c)(2) is available and provided upon request to the physician.   

(iii)The facility must also promptly notify the resident and the resident representative, if any, when there is--   

(A)A change in room or roommate assignment as specified in § 483.10(e)(6); or   

(B)A change in resident rights under Federal or State law or regulations as specified in paragraph (e)(10) 
of this section.   

(iv)The facility must record and periodically update the address (mailing and email) and phone number of the 
resident representative(s).   

(15)Admission to a composite distinct part. A facility that is a composite distinct part (as defined in § 483.5 must 
disclose in its admission agreement its physical configuration, including the various locations that comprise the 
composite distinct part, and must specify the policies that apply to room changes between its different locations 
under § 483.15(c)(9).   

(16)The facility must provide a notice of rights and services to the resident prior to or upon admission and during 
the resident's stay.   

(i)The facility must inform the resident both orally and in writing in a language that the resident understands 
of his or her rights and all rules and regulations governing resident conduct and responsibilities during the 
stay in the facility.   

(ii)The facility must also provide the resident with the State-developed notice of Medicaid rights and 
obligations, if any.   

(iii)Receipt of such information, and any amendments to it, must be acknowledged in writing;   

(17)The facility must--   

(i)Inform each Medicaid-eligible resident, in writing, at the time of admission to the nursing facility and 
when the resident becomes eligible for Medicaid of--   

Case 19-43754-MJH    Doc 512    Filed 05/12/20    Ent. 05/12/20 21:01:15    Pg. 35 of 38



Page 11 of 22

42 CFR 483.10

John Henry Schanne

(A)The items and services that are included in nursing facility services under the State plan and for 
which the resident may not be charged;   

(B)Those other items and services that the facility offers and for which the resident may be charged, and 
the amount of charges for those services; and   

(ii)Inform each Medicaid-eligible resident when changes are made to the items and services specified in § 
483.10(g)(17)(i)(A) and (B) of this section.   

(18)The facility must inform each resident before, or at the time of admission, and periodically during the 
resident's stay, of services available in the facility and of charges for those services, including any charges for 
services not covered under Medicare/Medicaid or by the facility's per diem rate.  

(i)Where changes in coverage are made to items and services covered by Medicare and/or by the Medicaid 
State plan, the facility must provide notice to residents of the change as soon as is reasonably possible.   

(ii)Where changes are made to charges for other items and services that the facility offers, the facility must 
inform the resident in writing at least 60 days prior to implementation of the change.   

(iii)If a resident dies or is hospitalized or is transferred and does not return to the facility, the facility must 
refund to the resident, resident representative, or estate, as applicable, any deposit or charges already paid, 
less the facility's per diem rate, for the days the resident actually resided or reserved or retained a bed in the 
facility, regardless of any minimum stay or discharge notice requirements.   

(iv)The facility must refund to the resident or resident representative any and all refunds due the resident 
within 30 days from the resident's date of discharge from the facility.   

(v)The terms of an admission contract by or on behalf of an individual seeking admission to the facility must 
not conflict with the requirements of these regulations.   

(h)Privacy and confidentiality. The resident has a right to personal privacy and confidentiality of his or her personal and 
medical records.   

(1)Personal privacy includes accommodations, medical treatment, written and telephone communications, 
personal care, visits, and meetings of family and resident groups, but this does not require the facility to provide a 
private room for each resident.   

(2)The facility must respect the residents right to personal privacy, including the right to privacy in his or her oral 
(that is, spoken), written, and electronic communications, including the right to send and promptly receive 
unopened mail and other letters, packages and other materials delivered to the facility for the resident, including 
those delivered through a means other than a postal service.   

(3)The resident has a right to secure and confidential personal and medical records.   

(i)The resident has the right to refuse the release of personal and medical records except as provided at § 
483.70(i)(2) or other applicable federal or state laws.   

(ii)The facility must allow representatives of the Office of the State Long-Term Care Ombudsman to examine 
a resident's medical, social, and administrative records in accordance with State law.   

(i)Safe environment. The resident has a right to a safe, clean, comfortable and homelike environment, including but not 
limited to receiving treatment and supports for daily living safely. The facility must provide--   

(1)A safe, clean, comfortable, and homelike environment, allowing the resident to use his or her personal 
belongings to the extent possible.   

(i)This includes ensuring that the resident can receive care and services safely and that the physical layout of 
the facility maximizes resident independence and does not pose a safety risk.   

(ii)The facility shall exercise reasonable care for the protection of the resident's property from loss or theft.   

(2)Housekeeping and maintenance services necessary to maintain a sanitary, orderly, and comfortable interior;   

(3)Clean bed and bath linens that are in good condition;   
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(4)Private closet space in each resident room, as specified in § 483.90(e)(2)(iv);   

(5)Adequate and comfortable lighting levels in all areas;   

(6)Comfortable and safe temperature levels. Facilities initially certified after October 1, 1990 must maintain a 
temperature range of 71 to 81 [degrees] F; and   

(7)For the maintenance of comfortable sound levels.   

(j)  Grievances. 

(1)The resident has the right to voice grievances to the facility or other agency or entity that hears grievances 
without discrimination or reprisal and without fear of discrimination or reprisal. Such grievances include those 
with respect to care and treatment which has been furnished as well as that which has not been furnished, the 
behavior of staff and of other residents; and other concerns regarding their LTC facility stay.   

(2)The resident has the right to and the facility must make prompt efforts by the facility to resolve grievances the 
resident may have, in accordance with this paragraph.   

(3)The facility must make information on how to file a grievance or complaint available to the resident.   

(4)The facility must establish a grievance policy to ensure the prompt resolution of all grievances regarding the 
residents' rights contained in this paragraph. Upon request, the provider must give a copy of the grievance policy 
to the resident. The grievance policy must include:   

(i)Notifying resident individually or through postings in prominent locations throughout the facility of the 
right to file grievances orally (meaning spoken) or in writing; the right to file grievances anonymously; the 
contact information of the grievance official with whom a grievance can be filed, that is, his or her name, 
business address (mailing and email) and business phone number; a reasonable expected time frame for 
completing the review of the grievance; the right to obtain a written decision regarding his or her grievance; 
and the contact information of independent entities with whom grievances may be filed, that is, the pertinent 
State agency, Quality Improvement Organization, State Survey Agency and State Long-Term Care 
Ombudsman program or protection and advocacy system;   

(ii)Identifying a Grievance Official who is responsible for overseeing the grievance process, receiving and 
tracking grievances through to their conclusion; leading any necessary investigations by the facility; 
maintaining the confidentiality of all information associated with grievances, for example, the identity of the 
resident for those grievances submitted anonymously; issuing written grievance decisions to the resident; and 
coordinating with state and federal agencies as necessary in light of specific allegations;   

(iii)As necessary, taking immediate action to prevent further potential violations of any resident right while 
the alleged violation is being investigated;   

(iv)Consistent with § 483.12(c)(1), immediately reporting all alleged violations involving neglect, abuse, 
including injuries of unknown source, and/or misappropriation of resident property, by anyone furnishing 
services on behalf of the provider, to the administrator of the provider; and as required by State law;   

(v)Ensuring that all written grievance decisions include the date the grievance was received, a summary 
statement of the resident's grievance, the steps taken to investigate the grievance, a summary of the pertinent 
findings or conclusions regarding the resident's concern(s), a statement as to whether the grievance was 
confirmed or not confirmed, any corrective action taken or to be taken by the facility as a result of the 
grievance, and the date the written decision was issued;   

(vi)Taking appropriate corrective action in accordance with State law if the alleged violation of the residents' 
rights is confirmed by the facility or if an outside entity having jurisdiction, such as the State Survey Agency, 
Quality Improvement Organization, or local law enforcement agency confirms a violation of any of these 
residents' rights within its area of responsibility; and   

(vii)Maintaining evidence demonstrating the results of all grievances for a period of no less than 3 years from 
the issuance of the grievance decision.   
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(k)Contact with external entities. A facility must not prohibit or in any way discourage a resident from communicating 
with federal, state, or local officials, including, but not limited to, federal and state surveyors, other federal or state health 
department employees, including representatives of the Office of the State Long-Term Care Ombudsman, and any 
representative of the agency responsible for the protection and advocacy system for individuals with mental disorder 
(established under the Protection and Advocacy for Mentally Ill Individuals Act of 2000 (42 U.S.C. 10801 et seq.), 
regarding any matter, whether or not subject to arbitration or any other type of judicial or regulatory action.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

  42 U.S.C. 1302, 1320a-7, 1395i, 1395hh and 1396r.

History

[56 FR 48867, Sept. 26, 1991, as amended at 57 FR 8202, Mar. 6, 1992; 57 FR 43924, Sept. 23, 1992; 57 FR 53587, Nov. 12, 
1992; 60 FR 33293, June 27, 1995; 68 FR 46036, 46072, Aug. 4, 2003; 78 FR 38594, 38605, June 27, 2013; 81 FR 68688, 
68849, Oct. 4, 2016; 82 FR 32256, 32259, July 13, 2017]

Annotations

Notes

[EFFECTIVE DATE NOTE: 

 78 FR 38594, 38605, June 27, 2013, amended paragraph (n), effective Aug. 26, 2013; 81 FR 68688, 68849, Oct. 4, 2016, 
revised this section, effective Nov. 28, 2016; 82 FR 32256, 32259, July 13, 2017, amended paragraph (i)(4), effective July 13, 
2017.]  

Case Notes

LexisNexis® Notes

 Case Notes Applicable to Entire Part
 Administrative Law : Separation of Powers : Jurisdiction
 Civil Procedure : Jurisdiction : Subject Matter Jurisdiction : Federal Questions : General Overview
 Civil Procedure : Removal : Postremoval Remands : Jurisdictional Defects
 Civil Procedure : Discovery : Disclosures : Mandatory Disclosures
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