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 Hon. Mary Jo Heston 
Chapter: 11 

Location: Tacoma 
Hearing Date: May 22, 2020 

Hearing Time: 10:00 a.m. 
Response Date: May 21, 2020 

UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

In re: 
 
PNW HEALTHCARE HOLDINGS, LLC, et 
al.1, 
 

Debtors. 

 No. 19-43754 
(Jointly Administered)   
 
OBJECTION OF CANYON Z, LLC AND 
CANYON NH, LLC TO DEBTORS’ 
SECOND MOTION TO EXTEND 
EXCLUSIVE PERIODS FOR FILING AND 
CONFIRMING PLAN 

 
Canyon Z, LLC (“Canyon Z”) and Canyon NH, LLC (“Canyon NH” and, together with 

Canyon Z, the “Canyon Landlords”) file this objection (this “Objection”) to the Second Motion to 

 
1 The Debtors in the above-captioned chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: PNW Healthcare Holdings, LLC (9801); North Auburn Health, LLC dba North Auburn 
Rehabilitation & Health Center (3159); Sequim Health, LLC dba Sequim Health & Rehabilitation (7737); 
Bremerton Health, LLC dba Bremerton Convalescent & Rehabilitation Center (3188); Crestwood Convalescent-Port 
Angeles, LLC dba Crestwood Health & Rehabilitation Center (6565); Fir Lane Health-Shelton, LLC dba Fir Lane 
Health & Rehabilitation Center (7798); Forest Ridge Health-Bremerton, LLC dba Forest Ridge Health & 
Rehabilitation Center (4019); Meadow Park Health-St Helen, LLC dba Meadow Park Health & Specialty Care 
Center (9109); Cherrywood Place-Spokane, LLC dba Cherrywood Place (ALF) (7776); Riverside Nursing-
Centralia, LLC dba Riverside Nursing & Rehabilitation Center (3792); PNW Master Tenant I, LLC (9824); Franklin 
Hills Health-Spokane, LLC dba Franklin Hills Health & Rehabilitation Center (1763); Aldercrest Health-Edmonds, 
LLC dba Aldercrest Health & Rehabilitation Center (3827); PNW Master Tenant II, LLC (5319); Gardens on 
University-Spokane Valley, LLC dba The Gardens on University (1917); Puget Sound Healthcare-Olympia, LLC 
dba Puget Sound Healthcare Center (4419); Care Center East Health-Portland, LLC dba Care Center East Health & 
Specialty Care Center (8950); LaCrosse Health-Coeur d’Alene, LLC dba LaCrosse Health & Rehabilitation Center 
(8594); Ivy Court-Coeur d’Alene, LLC dba Ivy Court (3197) 75024; Cornerstone Healthcare Services, LLC (1265); 
and CRN Pool, LLC (9083). 

Case 19-43754-MJH    Doc 532    Filed 05/21/20    Ent. 05/21/20 20:08:40    Pg. 1 of 10



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

OBJECTION OF CANYON Z, LLC AND CANYON NH, LLC TO 
DEBTORS’ SECOND MOTION TO EXTEND EXCLUSIVE PERIODS 
FOR FILING AND CONFIRMING PLAN - 2 

CAIRNCROSS & HEMPELMANN, P.S. 
ATTORNEYS AT LAW 
524 Second Avenue, Suite 500 
Seattle, Washington  98104-2323 
office 206 587 0700   fax 206 587 2308 

{04016085.DOCX;1 } 

Extend Exclusive Periods for Filing and Confirming Plan [Docket No. 518] (the “Motion”) filed 

by the above-captioned debtors and debtors-in-possession (collectively, the “Debtors”).  In support 

of this Objection, the Canyon Landlords respectfully state as follows: 

I. PRELIMINARY STATEMENT 

1. A debtor earns an extension of plan exclusivity by negotiating in good faith with 

its constituents.  Despite having six months, the Debtors have not done that.  They have failed to 

propose a plan of reorganization or engage in any meaningful discussions regarding a plan 

structure with all of the key parties in this case, including, at least, the Canyon Landlords.  Simply 

put, the Debtors have put forth no proposal showing how the Debtors will emerge from bankruptcy. 

2. On the other hand, the Canyon Landlords have attempted to pursue various 

resolutions.  Given the imposition of the automatic stay and the Debtors’ exclusive right to propose 

a plan, the Canyon Landlords saw no choice but to seek such a resolution pursuant to a motion to 

lift the automatic stay.  If the Debtors’ exclusivity is not extended, the Canyon Landlords may be 

in a position to propose a plan of reorganization that benefits all stakeholders.  Indeed, the Canyon 

Landlords believe that there is real potential for a plan framework that includes satisfaction of 

MidCap’s claims, satisfaction of administrative claims, and a material recovery to the unsecured 

creditors, in addition to the continued employment of the Debtors’ workforce and the continued 

care of their residents.  Moreover, all of this would be at a fraction of the cost of the Debtors’ 

current strategy, which appears to be simply to litigate with the Canyon Landlords.   

3. Given the status of the cases and given that these cases have been pending for six 

months, the Canyon Landlords and other parties should be given the opportunity to propose their 

own plan if they chose to do so.  This will not prejudice the Debtors (they would still be free to 

propose a plan); instead it will level the playing field and potentially foster more earnest 
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negotiations, which is good for all stakeholders in these cases. 

4. The Canyon Landlords note that the Committee recently filed an objection [Docket 

No. 529] (the “Committee Objection”) to the Motion.  While the Canyon Landlords agree with the 

Committee that the Debtors’ exclusivity should not be extended, the Canyon Landlords assert that 

“co-exclusivity” for the Debtors and the Committee is not appropriate or warranted.  Although 

section 1121 of the Bankruptcy Code permits any party in interest to request an extension or 

reduction of the exclusivity periods, it does not appear to permit any party other than a debtor to 

have the exclusive (or “co-exclusive”) right to file a plan.  Even if it did permit such relief, the 

Committee has failed to establish cause for its exclusivity.  It has not established that it is any 

better-suited to confirm a plan than the Debtors are or than any other party in interest in these 

cases.  

 II.  ADDRESSING COURT’S ORDER 

5. On May 15, 2020, the Court entered the Order Granting Motion to Shorten Time 

and Setting Status Conference on Second Motion to Extend Exclusive Periods for Filing and 

Confirming Plan [Docket No. 523], stating that at a status conference on May 22, 2020, “the Court 

will hear argument on the timing and nature (evidentiary or non-evidentiary) of a further hearing 

on the . . . Motion and the willingness to extend exclusivity pending such further hearing.”  It is 

unfortunate that the Debtors sought relief on shortened notice despite knowing well in advance 

that their exclusivity deadline was approaching.  That said, the Canyon Landlords would be willing 

to agree to an approximately one-week exclusivity extension so that the Court can hold a final 

hearing on the Motion. 

6. As far as the nature of the final hearing, as noted elsewhere in this Objection, the 

Debtors have the burden of establishing that cause exists to extend exclusivity.  To date, the 
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Debtors have come nowhere close to establishing cause.  Although the Motion and other pleadings 

have made conclusory statements about progress, the Debtors have not established a record with 

any details in this regard, including any details regarding attempts to reach a consensus with their 

constituents.  Accordingly, although it is largely up to the Debtors as to how they would like to 

prosecute their own Motion, it seems that the Debtors may need to present evidence to meet their 

burden.  See In re R.G. Pharmacy, Inc., 374 B.R. 484, 487 (Bankr. D. Conn. 2007) (“Since the 

debtor seeks the extension, the burden is on it to demonstrate the existence of good cause. . . . 11 

U.S.C. 1121(d) requires that an affirmative showing of cause, supported by evidence, be made by 

the party seeking the extension . . . of time.”) (internal quotations and citations omitted).   

7. Finally, although the Court’s May 15 order seems to contemplate responses only to 

the procedural issues raised above, for the sake of efficiency, the Canyon Landlords have included 

in this Objection their substantive objection to the Motion.  However, given the timing constraints, 

the Canyon Landlords request the ability to supplement this Objection after the May 22 status 

conference. 

 III.  BACKGROUND 

8. Most of the Debtors filed their chapter 11 petitions on November 22, 2019.  On 

February 13, 2020, the Debtors filed the Motion to Extend Exclusive Periods for Filing and 

Confirming a Plan [Docket No. 328]. On March 30, 2020, the Court entered an order [Docket No. 

442] (the “Extension Order”) granting the Debtors the exclusive right to file a plan until March 21, 

2020 (the “Exclusive Filing Period”) and the exclusive right to solicit acceptances of the plan until 

May 20, 2020 (the “Exclusive Solicitation Period” and with the Exclusive Filing Period, the 

“Exclusive Periods”). 

9. Since entry of the Extension Order, the Debtors have provided almost no 
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information about a plan of reorganization or exit strategy in these bankruptcy cases.  As set forth 

in further detail in the background section of the Objection of Canyon Z, LLC and Canyon NH, 

LLC to Joint Motion of the Debtors and the Official Committee of Unsecured Creditors to 

Determine Date to Assume or Reject Unexpired Leases of Residential Real Property and for Relief 

from Performance of Purported Nonresidential Real Property Lease Obligations under 

§§ 365(d)(3) and 365(d)(4) [Docket No. 506] (the “Canyon 365(d) Objection”), which Canyon 

Landlords incorporate herein, and in the Committee Objection, the Debtors have not made progress 

in these cases despite their conclusory statements to the contrary.   

10. Rather than attempt to garner creditor consensus around a plan of reorganization, 

the Debtors intend to litigate.  In the Motion, the Debtors state that they “will be filing an adversary 

complaint alleging, among other things preference, fraudulent transfer, and declaratory relief 

regarding characterization of the purported leases” (the “Master Leases Litigation”). [Docket No. 

518] at 14; see also [Docket Nos. 477, 512, and 519] (stating intention to litigate).   

IV.  OBJECTION 

11. The Debtors have failed to demonstrate that “cause” exists to extend the Exclusivity 

Periods.  They have not shown a commitment to reaching a resolution with their key constituents.  

Extending the Exclusive Period would not move these cases forward in a productive manner and, 

in fact would do the opposite.  Allowing exclusivity to lapse will permit the Canyon Landlords 

and other parties the chance to do what the Debtors have been unable to do. 

12. Section 1121(d) of the Bankruptcy Code permits extension of the 120-day and 180-

day periods set forth in §§ 1121(b) and 1121(c) “for cause.”  11 U.S.C. § 1121(d).    

The Bankruptcy Code does not define “cause,” which allows a court to make determinations on a 

case-by-case basis.  In re Henry Mayo Newhall Mem’l Hosp., 282 B.R. 444, 452 (B.A.P. 9th Cir. 
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2002).  Courts that determine whether cause exists under section 1121(d) tend to focus on the 

following factors:  

1. The size and complexity of the case; 
2. The necessity of sufficient time to permit the debtor to negotiate a plan of 

reorganization and prepare adequate information; 
3. The existence of good faith progress toward reorganization; 
4. The fact that the debtor is paying its bills as they come due; 
5. Whether the debtor has demonstrated reasonable prospects for filing a viable 

plan; 
6. Whether the debtor has made progress in negotiating with its creditors; 
7. The amount of time which has elapsed in the case; 
8. Whether the debtor is seeking an extension of exclusivity in order to pressure 

creditors to submit to the debtor’s reorganization demands; and 
9. Whether an unresolved contingency exists. 

 
In re Dow Corning Corp., 208 B.R. 661, 664-65 (Bankr. E.D. Mich. 1997); see also Henry Mayo 

Newhall Mem’l Hosp., 282 B.R. at 452 (citing Dow Corning factors); In re Adelphia Communs. 

Corp., 352 B.R. 578, 586-87 (Bankr. S.D.N.Y. 2006) (same).  The primary focus, however, hinges 

on “whether adjustment of exclusivity will facilitate moving the case forward toward a fair and 

equitable resolution.”  Henry Mayo Newhall Mem’l Hosp., 282 B.R. at 453.   

13. These factors weigh against the Debtors. 

• Size and complexity: as noted in both the Canyon 365(d) Objection and the 
Committee Objection, these cases are not overly complex. 

• Time for the Debtors: these cases are six months old, which is plenty of time for 
the Debtors to have proposed a plan. 

• Good faith progress: the Canyon 365(d) Objection and the Committee Objection 
detail the Debtors’ lack of progress. 

• Paying bills as they come due: the Canyon Landlords do not have insight into this 
factor. 

• Prospects for filing a viable plan: despite their conclusory statements to the 
contrary, the Debtors have not established such prospects. 

• Progress negotiating with creditors: as noted elsewhere in this Objection, and in the 
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Canyon 365(d) Objection and the Committee Objection, the Debtors have not 
engaged their stakeholders in meaningful negotiations. 

• Time that has elapsed: as noted above, six months is enough time for the Debtors 
to have proposed a plan. 

• Pressure on creditors: the Canyon Landlords note that the Debtors have not made 
restructuring demands because they have not even formulated a restructuring 
proposal. 

• Unresolved contingency: to the extent the Debtors argue that potential litigation 
against the Canyon Landlords weighs in favor of an exclusivity extension, courts 
have found that pending litigation alone does not warrant an extension of the 
exclusivity periods afforded under section 1121.  See R.G. Pharmacy, Inc., 374 
B.R. at 488 (finding that pending litigation does not warrant an extension of the 
exclusivity periods); In re Southwest Oil Co. of Jourdanton, Inc., 84 B.R. 448, 452 
(“Bankr. W.D. Tex. 1987) (“The ordinary Chapter 11 debtor is expected to bring 
with it litigation, or the potential for it. Litigation with creditors is not an unusual 
circumstance, and the fact that litigation is pending with creditors is not in itself 
sufficient cause to justify an extension of the exclusivity period.”). 

14. However, courts do not simply perform a “mechanical counting or even weighting, 

of the enumerated factors, but also by taking a broader, more global view—focused on what is 

best for the[] chapter 11 case[] . . . .”  Adelphia, 352 B.R. at 582.  Importantly, a debtor seeking an 

extension under section 1121(d) must show that it has used the exclusivity period to work toward 

a resolution between its constituents.  In re 23 Public Serv. Co. of New Hampshire, 99 B.R. 155, 

173 n.10 (Bankr. D. N.H. 1989) (“If a debtor-in-possession is to retain exclusive control of the 

formulation of a plan of reorganization under an exclusivity period it must demonstrate that it uses 

its position to effectively foster consensual agreement by all entities involved.”).  The breakdown 

of negotiations with creditors “impacts several of the considerations cited in Adelphia [and Dow 

Corning], making the requested extension unlikely to significantly improve progress toward an 

effective reorganization.”  In re R.G. Pharmacy, Inc., 374 B.R. 484, 488 (Bankr. D. Conn. 2007); 

see also In re Crescent Beach Inn, Inc., 22 B.R. 155, 161 (Bankr. D. Me. 1982) (shortening 
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exclusivity in light of the parties’ acrimonious relationship). 

15. In addition, the legislative history clarifies Congress’s intentions with respect to 

section 1121(d): 

Since the debtor has an exclusive privilege for 6 months during which others may 
not file a plan, the granted extension should be based on a showing of some promise 
of probable success. An extension should not be employed as a tactical device to 
put pressure on parties in interest to yield to a plan they consider unsatisfactory. 

S. Rep. No. 95-989, at 118 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5904 (emphasis added). 

16. Recently, Judge Christopher Sontchi of the Bankruptcy Court for the District of 

Delaware declined to extend exclusivity in the In re Samson Resources Corp. cases.  In his oral 

ruling, Judge Sonchi noted as follows: 

I think [exclusivity is] not constructive when there is a lack of communication and 
negotiation among the key stakeholders.  And I think that a debtor has a duty and 
an obligation to engage with the stakeholders in their case . . . . 

… 

[Y]ou have to engage and I don’t see it here.  And I think that it’s a situation where 
the debtors are using exclusivity as a sword.  I think it’s a situation where they’re 
not proceeding in good faith in negotiations.  And I think it’s been not beneficial to 
the progress of this case. 

In re Samson Resources Corp., et al., Case No. 15-11934-BLS (Bankr. D. Del. Sept. 28, 2016) 

[Docket No. 1418], Hr’g Tr. at 97:20-98:1 and 99:1-6 (relevant portion attached hereto as Exhibit 

A). 

17. Here, the Debtors have failed to engage in any meaningful negotiations with their 

key constituents, as demonstrated by the Committee Objection.  Their only stated intention is to 

pursue the Master Leases Litigation, although they fail to explain how that will foster a successful 

plan of reorganization.  On the other hand, the Canyon Landlords have put substantial effort to 

engage the parties in negotiations, making multiple proposals, and continue to have fruitful 
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discussions with the Committee.  Terminating exclusivity would provide a better path for those 

discussions to turn into a successful exit that stabilizes the Debtors’ business, protects the residents, 

and provides a recovery to unsecured creditors. 

18. Finally, terminating exclusivity merely “returns the parties to a level playing field.”  

In re Pub. Serv. Co., 88 B.R. 521, 537 (Bankr. D.N.H. 1988).  Thus, the Debtors will not be 

prejudiced if they no longer have the exclusive right to file a plan.  They can still pursue the Master 

Leases Litigation and attempt to file and confirm a plan.  They simply will no longer be able to 

use exclusivity as a sword and block creditors like the Canyon Landlords from pursuing value-

maximizing plans of their own. 

V.  CONCLUSION 

19. The Debtors’ lack of negotiations and strategy demonstrates their inability to 

establish that “cause” exists to extend the Exclusivity Periods.  Accordingly, the Court should deny 

the Motion. 

WHEREFORE, for the reasons set forth herein, the Canyon Landlords respectfully 

requests that this Court (i) deny the relief requested in the Motion, and (ii) grant such other and 

further relief as the Court deems just and equitable. 

Dated:  May 21, 2020 GREENBERG TRAURIG, LLP 

/s/ Nancy A. Peterman   
Nancy A. Peterman (admitted pro hac vice) 
Kevin D. Finger (admitted pro hac vice) 
Greenberg Traurig, LLP 
77 West Wacker Drive, Suite 3100 
Chicago, Illinois 60601 
Telephone:  (312) 456-8410 
Email:  PetermanN@gtlaw.com 
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/s/ Eric J. Howe    
Eric J. Howe (admitted pro hac vice) 
Greenberg Traurig, LLP 
90 South 7th Street, Suite 3500 
Minneapolis, Minnesota 55402 
Telephone:  (612) 259-9716 
Email:  howee@gtlaw.com 
 
-and- 
 
CAIRNCROSS & HEMPELMANN, P.S. 

/s/ John R. Rizzardi     
John R. Rizzardi WSBA No. 9388 
E-mail: jrizzardi@cairncross.com 
Christopher L. Young WSBA No. 47977 
E-mail: cyoung@cairncross.com  
524 Second Avenue, Suite 500 Seattle, WA 
98104-2323 Telephone: (206) 587-0700 
Facsimile: (206) 587-2308 
 
Counsel for the Canyon Landlords 
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EXHIBIT A1 

1 For convenience, the Canyon Landlords have attached only relevant portions of the transcript.  The full 
transcript can be viewed by visiting:   

https://document.epiq11.com/document/getdocumentsbydocket/?docketId=735890&projectCode=SAM&d 
ocketNumber=1418&source=DM.  
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13 HEARING re Motion of the Official Committee of Unsecured

14 Creditors for Entry of Order Pursuant to 11 U.S.C. §§

15 1121(d) Terminating Debtors’ Exclusive Periods to File

16 Chapter 11 Plan and Solicit Acceptances Thereof [Docket No.

17 977; Filed 5/24/2016]

18

19 HEARING re Debtors’ Motion (I) to Extend the Exclusive

20 Periods to File and Solicit Acceptances of a Chapter 11

21 Plan; (II) to Strike Committee’s Motion; and (III) for Other

22 Sanctions the Court Deems Appropriate [Docket No. 1028;

23 Filed 6/8/2016]

24

25
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1 HEARING re Debtors’ Motion for Entry of an Order (I)

2 Establishing Bidding Procedures and Granting Related Relief;

3 and (II) Approving the Sale of Certain Assets Free and Clear

4 of Liens, Claims, Encumbrances, and Interests [Docket No.

5 1322; Filed 9/6/2016]

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 Transcribed by:  Lisa Beck, Sherri Breach and Jamie

25 Gallagher
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1 is through agreement of the debtors and the first and second

2 lien lenders, which could well be nothing.

3           THE COURT:  Okay.  Well, thank you very much for

4 your presentations.  I'll -- let me address the evidence

5 point first.

6           Certainly, as I noted with the previous motion as

7 a Trial Court, the Court could only make decisions based on

8 admissible evidence and apply that to the law.  And there is

9 no evidence here.  What we have is argument of counsel.

10           Exclusivity is a somewhat different animal in

11 connection with how does the Court make a decision without

12 hearing formal testimony.  And I believe that there isn't a

13 lot that putting a witness on would change the Court's

14 ability to decide the issue.  So if you look at, you know,

15 what the standards are.  Is the case large and complex?  I

16 don't need evidence to know this is a large and complex

17 case.

18           As to has there been good faith progress?  It's

19 hard to imagine, you know, how putting the CEO on the stand

20 could help move forward the Court's consideration of that

21 point since so much involved with good faith is either

22 reflected on the docket and what has happened in the case,

23 and what's happened already in Court of which I'm aware, or

24 it's based on what the lawyers have been doing with each

25 other.
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1           So I'm not disturbed by the lack of formal

2 evidence in the record.  There is no question that

3 exclusivity is important.  There's no question that the

4 Court should very carefully consider whether to not extend

5 or to terminate exclusivity because it is an important

6 statutory entitlement of a debtor, giving the debtor the

7 ability to really control negotiations at an appropriate

8 level, manage their business, have a breathing space to try

9 to come up with a plan, etcetera.  So it is not something

10 the Court takes lightly.  And it is unusual for a Court to

11 either not extend or to terminate exclusivity.  Of course,

12 (indiscernible) itself, terminates exclusivity at the end of

13 the full extension period and cases don't necessarily

14 implode upon the termination of exclusivity.  A case we're

15 all familiar with, Energy Future -- Energy Future Holdings,

16 we haven't had exclusivity since last December and that case

17 continues to move forward.  We don't have competing plans,

18 at least not yet in that case, hopefully never, but we'll

19 see.

20           So with that backdrop, I think it's important to

21 focus on, you know, when is exclusivity perhaps maybe not

22 being abused, but isn't constructive.  And I think it's not

23 constructive when there is a lack of communication and

24 negotiation among the key stakeholders.  And I think that a

25 debtor has a duty and an obligation to engage with the
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1 stakeholders in their case, and that includes particularly

2 an official committee of unsecured creditors even if there

3 is a strong argument that that committee is out of the money

4 or that committee's constituents are out of the money or are

5 limited to unencumbered assets which may be, if not de

6 minimis, not particularly large in amount.

7           And I don't make this decision lightly in any case

8 and certainly not lightly here, but I find based on the

9 record as it's developed in this case that the debtors have

10 not engaged constructively, or even in good faith with the

11 official committee of unsecured creditors.  They have

12 continued to dominate negotiations and control of the case

13 in an inappropriately aggressive way.  They have dropped

14 huge developments in the case in the lap of the committee

15 with days' notice before filing.

16           It's one thing to say everybody knew we were

17 working on a second amended plan.  I told you in chambers in

18 July, but when I actually got around to filing it, I gave

19 you two days' notice before I filed it and filed my RSA.

20 That's not a negotiation.  Very disturbed.  Very disturbed

21 by how this settlement conference went down.  It seems to me

22 that it was a waste of time.  It was a waste of assets and

23 opportunity.  And it was a waste of an opportunity to make

24 some meaningful progress in the case.

25           Look, you know, you've got -- you don't have to
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1 agree at the end of the day, but you have to engage and I

2 just don't see it here.  And I think that it's a situation

3 where the debtors are using exclusivity as a sword.  I think

4 it's a situation where they're not proceeding in good faith

5 in negotiations.  And I think it's been not beneficial to

6 the progress of this case.

7           Now, so I'm -- so at the end of the day, I am not

8 going to approve an extension of exclusivity.  I'm going to

9 deny the motion to extend exclusivity.  So exclusivity will

10 be terminated.  That doesn't mean the debtors can't go

11 forward with their plan.  They have every right to go

12 forward with their plan and the Court will decide the

13 scheduling of that at an appropriate time at the disclosure

14 statement hearing.

15           But it opens up the opportunity for the committee,

16 or any other party, if it wishes to propose a plan of

17 reorganization.  You know, whether that plan goes out for

18 distribution, and voting, and confirmation.  It's an issue

19 that gets dealt with at the disclosure statement hearing,

20 whenever that is set up.  So if, you know, a pro se

21 plaintiff, well owner decides to file a plan of

22 reorganization, the chances are very small that the Court is

23 going to approve it for solicitation.  So we're not -- chaos

24 is not going to ensue.  If there's going to be a competing

25 plan, we know where it's coming from.  It will come from the
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1 official committee.  And the Court can decide at an

2 appropriate time how it will deal with the certainly

3 complicated effects of that -- whether I do serial hearings,

4 whether I have it all at once.  We'll deal with that at an

5 appropriate time.

6           The Court is always hopeful the parties will be

7 able to reach a reasonable accommodation and come into Court

8 with an agreed on plan of reorganization that often doesn't

9 work.  It is what it is.  That's what I get paid to do.  I

10 make decisions.  If the parties can't agree, I'll make a

11 decision and the parties can live with it.

12           I think that negotiation in this case would be

13 constructive.  I think it's more likely to be constructive,

14 frankly, if I terminate exclusivity or don't extend

15 exclusivity to be more precise.  Whether it will actually

16 result in that, I don't know.  That will have to await

17 development.  But for all of those reasons in this unique

18 case based on these unique facts, I have made the decision

19 to deny the motion to extend exclusivity and Court will

20 enter an order to that effect.

21           What that does with the standing motion on October

22 17th, I don't know.  I'm not going to make a decision today

23 one way or the other.  I obviously know the committee's

24 position.  I obviously know the debtor's position on that.

25 If you can't reach an agreement on how that's going to
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1 proceed, it might make sense to have some sort of conference

2 call on that in the next couple of weeks, but I'll allow

3 that to percolate a little bit before I insert myself into

4 that conversation.

5           You know, if the debtor -- if the committee wants

6 to file a plan and wants to dual track it, they need to get

7 busy because the debtors have one in play.  They have an RSA

8 in play.  You know, I'm not going to delay for any great

9 period of time their ability to prosecute that plan just

10 because exclusivity no longer exists.

11           That's it.  Anything else for today?  All right,

12 we're adjourned.

13      (Whereupon these proceedings were concluded at 11:43

14 a.m.)

15

16

17

18

19

20

21

22

23

24

25
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	Canyon Z, LLC (“Canyon Z”) and Canyon NH, LLC (“Canyon NH” and, together with Canyon Z, the “Canyon Landlords”) file this objection (this “Objection”) to the Second Motion to Extend Exclusive Periods for Filing and Confirming Plan [Docket No. 518] (th...
	I. PRELIMINARY STATEMENT
	1. A debtor earns an extension of plan exclusivity by negotiating in good faith with its constituents.  Despite having six months, the Debtors have not done that.  They have failed to propose a plan of reorganization or engage in any meaningful discus...
	2. On the other hand, the Canyon Landlords have attempted to pursue various resolutions.  Given the imposition of the automatic stay and the Debtors’ exclusive right to propose a plan, the Canyon Landlords saw no choice but to seek such a resolution p...
	3. Given the status of the cases and given that these cases have been pending for six months, the Canyon Landlords and other parties should be given the opportunity to propose their own plan if they chose to do so.  This will not prejudice the Debtors...
	4. The Canyon Landlords note that the Committee recently filed an objection [Docket No. 529] (the “Committee Objection”) to the Motion.  While the Canyon Landlords agree with the Committee that the Debtors’ exclusivity should not be extended, the Cany...
	II.  ADDRESSING COURT’S ORDER
	5. On May 15, 2020, the Court entered the Order Granting Motion to Shorten Time and Setting Status Conference on Second Motion to Extend Exclusive Periods for Filing and Confirming Plan [Docket No. 523], stating that at a status conference on May 22, ...
	6. As far as the nature of the final hearing, as noted elsewhere in this Objection, the Debtors have the burden of establishing that cause exists to extend exclusivity.  To date, the Debtors have come nowhere close to establishing cause.  Although the...
	7. Finally, although the Court’s May 15 order seems to contemplate responses only to the procedural issues raised above, for the sake of efficiency, the Canyon Landlords have included in this Objection their substantive objection to the Motion.  Howev...
	III.  BACKGROUND
	8. Most of the Debtors filed their chapter 11 petitions on November 22, 2019.  On February 13, 2020, the Debtors filed the Motion to Extend Exclusive Periods for Filing and Confirming a Plan [Docket No. 328]. On March 30, 2020, the Court entered an or...
	9. Since entry of the Extension Order, the Debtors have provided almost no information about a plan of reorganization or exit strategy in these bankruptcy cases.  As set forth in further detail in the background section of the Objection of Canyon Z, L...
	10. Rather than attempt to garner creditor consensus around a plan of reorganization, the Debtors intend to litigate.  In the Motion, the Debtors state that they “will be filing an adversary complaint alleging, among other things preference, fraudulen...
	IV.  OBJECTION
	11. The Debtors have failed to demonstrate that “cause” exists to extend the Exclusivity Periods.  They have not shown a commitment to reaching a resolution with their key constituents.  Extending the Exclusive Period would not move these cases forwar...
	12. Section 1121(d) of the Bankruptcy Code permits extension of the 120-day and 180-day periods set forth in §§ 1121(b) and 1121(c) “for cause.”  11 U.S.C. § 1121(d).    The Bankruptcy Code does not define “cause,” which allows a court to make determi...
	1. The size and complexity of the case;
	2. The necessity of sufficient time to permit the debtor to negotiate a plan of reorganization and prepare adequate information;
	3. The existence of good faith progress toward reorganization;
	4. The fact that the debtor is paying its bills as they come due;
	5. Whether the debtor has demonstrated reasonable prospects for filing a viable plan;
	6. Whether the debtor has made progress in negotiating with its creditors;
	7. The amount of time which has elapsed in the case;
	8. Whether the debtor is seeking an extension of exclusivity in order to pressure creditors to submit to the debtor’s reorganization demands; and
	9. Whether an unresolved contingency exists.
	In re Dow Corning Corp., 208 B.R. 661, 664-65 (Bankr. E.D. Mich. 1997); see also Henry Mayo Newhall Mem’l Hosp., 282 B.R. at 452 (citing Dow Corning factors); In re Adelphia Communs. Corp., 352 B.R. 578, 586-87 (Bankr. S.D.N.Y. 2006) (same).  The prim...
	13. These factors weigh against the Debtors.
	 Size and complexity: as noted in both the Canyon 365(d) Objection and the Committee Objection, these cases are not overly complex.
	 Time for the Debtors: these cases are six months old, which is plenty of time for the Debtors to have proposed a plan.
	 Good faith progress: the Canyon 365(d) Objection and the Committee Objection detail the Debtors’ lack of progress.
	 Paying bills as they come due: the Canyon Landlords do not have insight into this factor.
	 Prospects for filing a viable plan: despite their conclusory statements to the contrary, the Debtors have not established such prospects.
	 Progress negotiating with creditors: as noted elsewhere in this Objection, and in the Canyon 365(d) Objection and the Committee Objection, the Debtors have not engaged their stakeholders in meaningful negotiations.
	 Time that has elapsed: as noted above, six months is enough time for the Debtors to have proposed a plan.
	 Pressure on creditors: the Canyon Landlords note that the Debtors have not made restructuring demands because they have not even formulated a restructuring proposal.
	 Unresolved contingency: to the extent the Debtors argue that potential litigation against the Canyon Landlords weighs in favor of an exclusivity extension, courts have found that pending litigation alone does not warrant an extension of the exclusiv...
	14. However, courts do not simply perform a “mechanical counting or even weighting, of the enumerated factors, but also by taking a broader, more global view—focused on what is best for the[] chapter 11 case[] . . . .”  Adelphia, 352 B.R. at 582.  Imp...
	15. In addition, the legislative history clarifies Congress’s intentions with respect to section 1121(d):
	Since the debtor has an exclusive privilege for 6 months during which others may not file a plan, the granted extension should be based on a showing of some promise of probable success. An extension should not be employed as a tactical device to put p...
	S. Rep. No. 95-989, at 118 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5904 (emphasis added).
	16. Recently, Judge Christopher Sontchi of the Bankruptcy Court for the District of Delaware declined to extend exclusivity in the In re Samson Resources Corp. cases.  In his oral ruling, Judge Sonchi noted as follows:
	I think [exclusivity is] not constructive when there is a lack of communication and negotiation among the key stakeholders.  And I think that a debtor has a duty and an obligation to engage with the stakeholders in their case . . . .
	…
	[Y]ou have to engage and I don’t see it here.  And I think that it’s a situation where the debtors are using exclusivity as a sword.  I think it’s a situation where they’re not proceeding in good faith in negotiations.  And I think it’s been not benef...
	In re Samson Resources Corp., et al., Case No. 15-11934-BLS (Bankr. D. Del. Sept. 28, 2016) [Docket No. 1418], Hr’g Tr. at 97:20-98:1 and 99:1-6 (relevant portion attached hereto as Exhibit A).
	17. Here, the Debtors have failed to engage in any meaningful negotiations with their key constituents, as demonstrated by the Committee Objection.  Their only stated intention is to pursue the Master Leases Litigation, although they fail to explain h...
	18. Finally, terminating exclusivity merely “returns the parties to a level playing field.”  In re Pub. Serv. Co., 88 B.R. 521, 537 (Bankr. D.N.H. 1988).  Thus, the Debtors will not be prejudiced if they no longer have the exclusive right to file a pl...
	V.  CONCLUSION
	19. The Debtors’ lack of negotiations and strategy demonstrates their inability to establish that “cause” exists to extend the Exclusivity Periods.  Accordingly, the Court should deny the Motion.
	WHEREFORE, for the reasons set forth herein, the Canyon Landlords respectfully requests that this Court (i) deny the relief requested in the Motion, and (ii) grant such other and further relief as the Court deems just and equitable.

