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ARENT FOX LLP 
Robert M. Hirsh, Esq. 
1301 Avenue of the Americas, Floor 42 
New York, NY  10019-60022 
Telephone: (212) 484-3900 
Facsimile: (212) 484-3990 
Email: robert.hirsh@arentfox.com  

Proposed Counsel to the Debtor and  
Debtor-in-Possession 

UNITED STATES BANKRUPTCY COURT  
DISTRICT OF NEW JERSEY 

In re: 

CTE 1 LLC,  

Debtor. 

Chapter 11 

Case No. 19-30256-VFP 

(Honorable Vincent F. Papalia) 

 

DEBTOR’S MOTION FOR AN ORDER (I) AUTHORIZING THE DEBTOR TO  
(A) PAY PREPETITION WAGES AND RELATED OBLIGATIONS, (B) PAY AND  
REMIT PAYROLL TAXES AND OTHER DEDUCTIONS TO THIRD PARTIES,  

AND (C) HONOR AND PROCESS WORKERS’ COMPENSATION AND  
EMPLOYEE BENEFIT OBLIGATIONS, AND (II) AUTHORIZING AND  

DIRECTING ALL BANKS TO HONOR CHECKS AND TRANSFERS  
FOR PAYMENT OF PREPETITION EMPLOYEE OBLIGATIONS  

CTE I LLC, the debtor and debtor-in-possession (the “Debtor”), by and through its 

undersigned proposed counsel, submits this motion (the “Motion”) for entry of an order 

substantially in the form submitted herewith (I) authorizing the Debtor to (A) pay prepetition 

wages, salaries, commissions and related obligations, (B) pay and remit payroll taxes and other 

deductions to third parties, and (C) honor and process workers’ compensation and other 

employee benefit obligations, and (II) authorizing and directing all banks and financial 

institutions to receive, process, honor and pay all checks and transfers drawn on the Debtor’s 
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bank accounts for payment of prepetition employee obligations.  The Debtor respectfully states 

as follows in support of the Motion: 

JURISDICTION, VENUE, AND STATUTORY PREDICATES  

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334 and the Standing Order of Reference to the Bankruptcy Court Under Title 11 of the United 

States District Court for the District of New Jersey, entered on July 23, 1984, and amended on 

September 18, 2012 (Simandle, C.J.). Venue is proper in this district pursuant to 28 U.S.C. §§ 

1408 and 1409. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 

2. The statutory predicates for the relief sought herein are sections 105(a), 363(b), 

and 507(a)(4) and (5) of title 11 of the United States Code, 11 U.S.C. §§ 101, et. seq. (the 

“Bankruptcy Code”), and Rule 6003 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”).  

BACKGROUND  

3. On October 27, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code, commencing the above-captioned chapter 11 

case (the “Chapter 11 Case”) in the United States Bankruptcy Court for the District of New 

Jersey. 

4. The Debtor is operating its business and managing its property as debtor-in-

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. As of the filing of this 

Motion, no request has been made for the appointment of a trustee or examiner and no statutory 

committee has been appointed in the Chapter 11 Case. 

5. Lexus of Englewood was one of America’s first Lexus dealerships.  It sells both 

new and pre-owned Lexus vehicles and also offers servicing of Lexus vehicles.  The Debtor 
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purchased the Lexus of Englewood business on September 3, 2016.  It has sold 2,500 new 

vehicles a year since its establishment and has serviced over 75,000 vehicles.  It also operates a 

certified pre-owned center in Leonia, New Jersey.  The Debtor has been an “ELITE OF LEXUS 

DEALER” every year and has a customer retention rate of 70%. 

RELIEF REQUESTED  

6. The continued, uninterrupted service of its employees is essential to the Debtor’s 

reorganization efforts. The Debtor has approximately 140 employees.  The Debtor recognizes 

that any delay in paying outstanding wages, salaries, commissions, and other compensation due 

to its employees as of the Petition Date, or failure by the Debtor to continue its practices, 

programs, and policies with respect to Employee benefits could severely disrupt the Debtor’s 

relationship with its employees, impair morale at this critical juncture, and disrupt the Debtor’s 

business operations. 

7. Accordingly, by this Motion, the Debtor seeks an order authorizing, but not 

directing, the Debtor to (i) pay all amounts owed on account of Prepetition Wages (defined 

below), (ii) pay and remit to the appropriate third parties and taxing authorities all Deductions 

and Payroll Taxes (defined below) for which employee payroll deductions were withheld 

prepetition, (iii) continue employee practices and policies with respect to PTO (defined below), 

(iv) continue to honor, make contributions to, and pay the Health and Welfare Benefits (defined 

below), (v) honor and continue its Workers’ Compensation Insurance (defined below), (vi) 

continue to honor, make contributions to the 401k Plan (defined below), and (vii) pay any 

miscellaneous prepetition costs and expenses incidental to payment of the foregoing including, 

but not limited to, all administrative and processing costs and expenses (collectively, the 

“Employee Obligations”), as described more fully below. The Debtor further requests that the 
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Court authorize and direct all banks and financial institutions to receive, process, honor and pay 

all checks and transfers drawn on the Debtor’s bank accounts for payment of Employee 

Obligations, irrespective of whether such items are presented before, on, or after the Petition 

Date. 

8. Furthermore, because it is difficult for the Debtor to determine with precision the 

accrued pre-petition amount for many of the Employee Obligations, to the extent that the Debtor 

subsequently determines that there are any additional outstanding Employee Obligations related 

to the programs and policies described herein, the Debtor requests authority to pay such pre-

petition amounts. 

A. Wages, Salaries, and Other Compensation 

9. Payroll is processed for the Debtor on a weekly basis through a third-party 

payroll servicer, Balance Point. To fund these payroll obligations, the Debtor transfers funds 

weekly from its operating account to Balance Point. The Debtor uses Balance Point to process 

its payroll, calculate paychecks, administer all payroll deductions and tax withholdings, and file 

related tax returns.  Balance Point withdraws Employees’ net pay amounts from the Debtor’s 

operating account in a lump sum on Thursdays and issues checks and direct deposits drawn on 

Balance Point’s own accounts to Employees on Fridays. 

10. The Debtor’s Employees receive wages, salaries, commissions, and bonuses. The 

Debtor’s most recent Employee pay date was October 25, 2019, on which the Debtors paid 

Employee salaries and wages for the period of October 13, 2019 through and including October 

19, 2017.  As of the Petition Date, the accrued prepetition wages, salaries, and related obligations 

of the Debtor (the “Prepetition Wages”) are anticipated to be approximately $217,000, 

representing Prepetition Wages for the period of October 20, 2019 through and including the 
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Petition Date.  An additional approximately $4,000 is owed to two insiders of the Debtor, 

including its operating manager Carmine DeMaio. The Debtor may also have additional 

prepetition obligations to Employees resulting from checks on account of Prepetition Wages that 

were previously issued to Employees, which have not yet been presented for payment or may not 

have cleared through the Debtor’s banking system. Accordingly, the aggregate amount of 

Prepetition Wages that have not yet been paid to the Employees may include amounts 

corresponding to additional prepetition pay periods. 

11. In order to minimize the personal hardship the employees will suffer if the 

Debtor’s pre-petition employee payroll obligations are not paid when due, and to maintain 

employee morale during this critical time, the Debtor seeks authority to pay all accrued but 

unpaid pre-petition employee compensation. The Debtor does not believe any employees will 

receive payments in excess of the $13,650 priority claim amount established pursuant to sections 

507(a)(4) of the Bankruptcy Code. 

B. Deductions and Payroll Taxes 

12. During each applicable payroll period, the Debtor routinely deducts certain 

amounts from employees’ paychecks for items such as pre- and post-tax deductions payable 

pursuant to certain employee benefit plans (such as each employee’s share of health care 

insurance premiums), union dues, employee 401(k) contributions, legally ordered deductions 

such as garnishments and child support, and other miscellaneous deductions (collectively, the 

“Deductions”).  With the exception of employee share of health care, dental, and vision 

premiums (discussed below), the Debtor believes that as of the Petition Date all Deductions 

from employee paychecks had been transferred to the appropriate third parties.  In the event 

some amounts were not, however, the Debtor seeks authority to forward prepetition Deductions 
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(and to continue to forward Deductions on a postpetition basis whether or not related to the 

prepetition period) to the appropriate third parties in the ordinary course of business. 

13. The Debtor is required by law to withhold from Employee paychecks amounts 

related to federal, state, and local income taxes, Social Security, Medicare, and state 

unemployment/disability taxes (collectively, the “Withheld Amounts”) for remittance to the 

appropriate federal, state, or local taxing authorities. In addition, the Debtor is required to pay 

from its own funds Social Security and Medicare taxes, and, based on a percentage of gross 

payroll, additional amounts for federal and state unemployment/disability insurance (together 

with the Withheld Amounts, the “Payroll Taxes”). The Debtor remits the Payroll Taxes to the 

appropriate taxing authorities and files related periodic information returns when due.  While the 

Debtor believes that as of the Petition Date all accrued prepetition Payroll Taxes had been paid 

through its payroll servicer Balance Point, in the event some amounts were not, the Debtor seeks 

authority to pay prepetition Payroll Taxes, and to continue to honor and process all prepetition 

obligations with respect to Payroll Taxes on a postpetition basis in the ordinary course of 

business. 

14. Accordingly, the Debtor seeks authority to pay and remit to the appropriate third 

parties and taxing authorities all Deductions and Payroll Taxes associated with the Prepetition 

Wages, and to continue to pay and remit all such amounts as and when required in the ordinary 

course of business, regardless of whether such obligations may have accrued prepetition. 

C. Paid Time Off 

15. To provide continuity of income for employees during time off from their jobs for 

vacation, personal time, holidays, emergencies and illness, the Debtor provides paid time off 

(“PTO”) to its full-time Employees.  Certain of the Debtor’s employees have accrued and unused 
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PTO as of the Petition Date. The Debtor seeks authority to continue its prepetition policies with 

respect to PTO in the ordinary course of business. 

D. Health, Welfare, and Other Benefits 

16. In the ordinary course of their business, the Debtor makes available various 

Employee health, welfare and benefits programs including, but not limited to, medical insurance, 

dental insurance, vision insurance, long-term disability insurance, and voluntary term life 

insurance.  The Debtor’s total monthly cost for providing all of the Health and Welfare Benefits 

described above, is approximately $97,000.  

17.  The Debtor has fallen behind with regard to its medical insurance, dental 

insurance, and vision insurance, so that the total prepetition obligations on account of the Health 

and Welfare Benefits is approximately $162,000 (this amount includes Deductions from 

employee paychecks as well as employer payments).  Although at this time the Debtor does not 

have sufficient budgeted funds to pay that amount, the Debtor does wish to have authority to pay 

such prepetition obligations to the extent funds become available in its cash collateral budget, as 

well as to continue the Health and Welfare Benefits post-petition in the ordinary course of 

business. 

E. Workers’ Compensation Obligations 

18. The Debtor is required under applicable laws in the State of New Jersey to 

maintain workers’ compensation insurance to provide employees with workers’ compensation 

coverage for injury claims arising from or related to their employment with the Debtor (the 

“Workers’ Compensation Insurance”).  The Debtor currently insures its workers’ compensation 

liabilities pursuant to a policy with AmTrust.  The Debtor’s current total monthly cost for 

providing the Workers’ Compensation coverage is approximately $9,000. The Debtor requests 
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authority to pay all such amounts as they come due and to continue the Workers’ Compensation 

Insurance obligations post-petition in the ordinary course of business. 

F.  401(k) Plan 

19. The Debtor maintains a defined contribution retirement plan for its Employees, 

which is qualified under section 401(k) of the Internal Revenue Code (the “401(k) Plan”). The 

Debtor deducts the appropriate amounts of Employees’ contributions and loan repayments to the 

401(k) Plan from each participating Employee’s payroll check and transfer the withheld funds to 

the plan administrator.  While the Debtor believes that as of the Petition Date all amounts that 

may be owed with respect to the 401(k) Plan have been paid, in the event they have not the 

Debtor seeks authority to pay and remit all such amounts and to continue performing its 

obligations under the 401(k) Plan postpetition in the ordinary course of business. 

G. Authority for Banks to Honor Checks and Transfers for Employee Obligations 

20. Finally, by this Motion, the Debtor requests that all applicable banks and other 

financial institutions be authorized and directed to receive, process, honor, and pay any and all 

checks and transfers drawn on the Debtor’s bank accounts on account of the Employee 

Obligations, irrespective of whether such items are presented before, on, or after the Petition 

Date. 

BASIS FOR RELIEF  

21. As noted above, the Debtor seeks the relief requested in this Motion because the 

continued, uninterrupted service of the Debtor’s Employees is essential to the Debtor’s efforts to 

ensure the smooth and successful operation of its business. Furthermore, any delay by the Debtor 

in satisfying the Employee Obligations or in continuing its prepetition practices, programs, and 

policies with respect to employee benefits, could severely disrupt the Debtor’s operations and 
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irreparably impair morale at the very time that their personnel’s dedication, confidence, and 

cooperation are most critical. 

I. Certain of the Employee Obligations are Entitled to Priority Treatment 

22. Sections 507(a)(4) and 507(a)(5) of the Bankruptcy Code entitle substantially all 

of the Debtor’s obligations to its Employees to treatment as priority claims. Section 507(a)(4) of 

the Bankruptcy Code provides priority claim treatment for allowed unsecured claims of the 

Employees, up to a cap of $13,650 per Employee, for, inter alia, wages, salaries, or 

commissions, including vacation, severance, and sick leave pay earned by an individual within 

180 days before the Petition Date. In addition, pursuant to section 507(a)(5) of the Bankruptcy 

Code, the Employees are entitled to a priority claim for allowed unsecured claims for 

contributions to an employee benefit plan arising from services provided within 180 days prior to 

the Petition Date, subject to a cap of $13,650 per Employee, less any amounts entitled to priority 

claim treatment under section 507(a)(4). To confirm a Chapter 11 plan, the Debtor must pay 

priority claims in full. See 11 U.S.C. § 1129(a)(9)(b). 

23. If this Motion is granted, no Employee will receive a payment in excess of the 

$13,650 limit on priority claims for accrued but unpaid Prepetition Wages and contributions to 

employee benefit plans pursuant to sections 507(a)(4) and (5) of the Bankruptcy Code. Thus, 

granting the relief sought herein would affect only the timing of payments to Employees, and 

would not negatively affect recoveries for general unsecured creditors. The Debtor submits that 

payment of these Employee Obligations at this time would serve to enhance the value of the 

Debtor’s estate for the benefit of all interested parties. 
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II. Payment of the Employee Obligations is Warranted Under the Doctrine of 
  Necessity 

 
24. Courts have authorized payment of prepetition obligations under section 363(b) of 

the Bankruptcy Code where a sound business purpose exists for doing so. See, e.g., In re 

Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989) (finding that a sound business 

justification existed to justify payment of prepetition wages). See also Armstrong World Indus., 

Inc. v. James A. Phillips, Inc., (In re James A. Phillips, Inc.), 29 B.R. 391, 397 (S.D.N.Y. 1983) 

(relying on section 363 of the Bankruptcy Code to allow contractor to pay prepetition claims of 

suppliers who were potential lien claimants because the payments were necessary for general 

contractors to release funds owed to debtor). 

25. In addition, the Court may authorize payment of prepetition claims in appropriate 

circumstances pursuant to section 105(a) of the Bankruptcy Code. Section 105(a) of the 

Bankruptcy Code, which codifies the inherent equitable powers of the Bankruptcy Court, 

empowers the Court to “issue any order, process, or judgment that is necessary or appropriate to 

carry out the provisions of this title.” 11 U.S.C. § 105(a). Under section 105(a), courts may 

permit pre-plan payments of prepetition obligations when essential to the continued operation of 

a debtor’s business. Specifically, the Court may use its power under section 105(a) to authorize 

payment of prepetition obligations pursuant to the “necessity of payment” rule (also referred to 

as the “doctrine of necessity”). 

26. The Third Circuit recognized the “necessity of payment” doctrine in In re Lehigh 

& New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981). The Lehigh court held that a court 

could authorize the payment of prepetition claims if such payment was essential to the continued 

operation of the debtor. Id. (stating that a court may authorize payment of prepetition claims 

when there “is the possibility that the creditor will employ an immediate economic sanction, 
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failing such payment”). See also In re Penn Cent. Transp. Co., 467 F.2d 100, 102 n.1 (3d Cir. 

1972) (holding that the necessity of payment doctrine permits “immediate payment of claims of 

claims of creditors where those creditors will not supply services or material essential to the 

conduct of the business until their pre-reorganization claims have been paid”); In re Motor 

Coach Industries International, Inc., 2009 WL 330993 (D. Del. Feb. 10, 2009) (denying a stay 

pending appeal on the grounds that there is not a serious basis to challenge the doctrine of 

necessity in the Third Circuit); In re Just for Feet, Inc., 242 B.R. 821, 824-825 (Bankr. D. Del. 

1999) (noting that the Third Circuit permits debtors to pay prepetition claims that are essential 

to continued operation of a business); In re Columbia Gas Sys., Inc., 171 B.R. 189, 191-92 

(Bankr. D. Del. 1994) (same). 

27. Accordingly, application of the necessity of payment doctrine here establishes 

that the Debtor should be authorized to honor its Employee Obligations. The Debtor’s 

Employees are critical to the Debtor’s restructuring efforts. Should the Employee Obligations 

remain unpaid, the Employees will likely be unwilling to continue working for the Debtor. This 

could result in serious disruption to the Debtor’s operations, significantly impairing the Debtor’s 

ability to reorganize. 

28. The importance of a debtor’s employees to its operations has been recognized by 

courts in this district and others in granting relief similar to the relief requested herein. See, e.g., In 

re St. Michael’s Med. Ctr., Inc., Case No. 15-24999 (Bankr. D.N.J. Aug. 11, 2015) (authorizing 

payment of prepetition wages, salaries and other forms of compensation to employees and 

physician contractors); In re Christ Hosp., Case No. 12-12906 (Bankr. D.N.J. Feb. 7, 2012) 

(same); In re St. Mary’s Hosp., Passaic, N.J., Case No 09-15619 (Bankr. D.N.J. Mar. 11, 2009) 

(authorizing payment of prepetition wages and related obligations); In re Kid Brands, Inc., Case 
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No. 14-22582 (Bankr. D.N.J. Jun. 20, 2014) (authorizing payment of prepetition wages, 

compensation owed to independent contractors and related obligations); In re Dots, LLC, Case 

No. 14-11016 (DHS) (Bankr. D.N.J. Jan. 22, 2014) (authorizing Debtor to pay prepetition wages, 

salaries, taxes, and related obligations); In re Big M, Inc., Case No. 13-10233 (DHS) (Bankr. 

D.N.J. Jan. 8, 2013) (same); In re 155 Route 10 Assocs., Inc., Case No. 12-24414 (NLW) (Bankr. 

D.N.J. Jun. 5, 2012) (same); In re Atl. Gastroenterology Assocs., P.A., Case No. 10-11077 (JHW) 

(Bankr. D.N.J. Jan. 22, 2010) (same); In re Adamar of New Jersey, Inc., Case No. 09-20711 

(Bankr. D.N.J. May 1, 2009) (JHW) (same); In re Tarragon Corp., Case No. 0910555 (Bankr. 

D.N.J. Jan. 15, 2009) (DHS) (same); In re Marcal Paper Mills, Inc., Case No. 0621886 (Bankr. 

D.N.J. Dec. 4, 2006) (MS) (same); In re 1945 Route 23 Assocs. and R & S Parts and Serv. Inc., 

Case No. 06-17474 (Bankr. D.N.J. Aug. 11, 2006) (NLW) (same); see also In re Appleseed’s 

Intermediate Holdings LLC, Case No. 11-10160 (KG) (Bankr. D. Del. Feb. 18, 2011); In re 

Constar Int’l Inc., Case No. 11-10109 (CSS) (Bankr. D. Del. Jan. 13, 2011). 

29. For all of the foregoing reasons, the relief requested herein will benefit the 

Debtor’s estates and creditors by allowing the Debtor’s business operations to continue without 

interruption. In the absence of such payments, the Debtor believes that its Employees may seek 

alternative employment opportunities. Moreover, the loss of valuable workers and the efforts that 

would be required to replace them would be a time-consuming and costly distraction at a time 

when the Debtor should be focusing on stabilizing its operations. Accordingly, the Debtor must 

be able to pursue all reasonable measures to retain their workforce by, among other things, 

continuing to honor all wages, benefits, and related obligations, including those that accrued 

prior to the Petition Date. 
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III. Payment of Certain of the Employee Obligations is Required by Law 

30. The Debtor also seeks authority to pay Payroll Taxes and Deductions to the 

appropriate entities. These amounts principally represent Employee earnings that state and local 

governments, Employees, and judicial authorities have designated for deduction from 

Employees’ paychecks. Certain deductions, such as contributions to employee benefits programs 

and child support and alimony payments, are not property of the Debtor’s estate because the 

Debtor has withheld such amounts from Employees’ paychecks on behalf of other parties. See 11 

U.S.C. § 541(b). Further, federal and state laws require the Debtor to withhold certain tax 

payments from Employees’ paychecks and to pay such amounts to the appropriate taxing 

authorities. See, e.g., Beiger v IRS, 496 U.S. 53, 61 (1990) (finding that federal law requiring a 

debtor to withhold federal tax from employee wages created a trust relationship between the 

debtor and the United States); City of Farrell v. Sharon Steel Corp., 41 F.3d 92, 9597 (3d Cir. 

1994) (finding that state law requiring a corporate debtor to withhold city income tax from its 

employees’ wages created a trust relationship between debtor and the city for payment of 

withheld income taxes); In re DuCharmes & Co., 852 F.2d 194, 196 (6th Cir. 1988) (noting that 

individual officers of a company may be held personally liable for failure to pay trust fund 

taxes). Because the Payroll Taxes and Deductions are not property of the Debtor’s estate, the 

Debtor requests that the Court authorize it to transmit the Deductions and Payroll Taxes to the 

proper parties in the ordinary course of business. 

31. Similarly, New Jersey State law requires the Debtor to maintain the Workers’ 

Compensation Insurance. If the Debtor fails to maintain the Workers’ Compensation Insurance, 

New Jersey State law may prohibit the Debtor from operating. Because payment of all liabilities 

related to the Workers’ Compensation Insurance is crucial to the Debtor’s continued operations, 
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the Debtor requests that the Court authorize it to pay all such liabilities in the ordinary course of 

business. 

IV. Cause Exists to Authorize the Debtor’s Financial Institutions To Honor  
  Checks and Electronic Fund Transfers 

32. The Debtor will have sufficient funds to pay the amounts described herein in the 

ordinary course of business by virtue of expected cash flows from ongoing business operations 

and anticipated post-petition financing and access to cash collateral. Also, under the Debtor’s 

existing cash management system, the Debtor can readily identify checks, wire transfers, drafts, 

ACH debits, and other transfers drawn on the Debtor’s bank accounts as relating to an authorized 

payment in respect of the Employee Obligations. Accordingly, the Debtor believes that payment 

of prepetition obligations not authorized by the Court will not be made inadvertently. Therefore, 

the Debtor respectfully requests that the Court authorize all applicable financial institutions, when 

requested by the Debtor, to receive, process, honor, and pay any and all checks, wire transfers, 

drafts, ACH debits, and other transfers drawn on the Debtor’s bank accounts in respect of the 

relief requested herein. 

SATISFACTION OF BANKRUPTCY RULE 6003  

33. Bankruptcy Rule 6003 empowers this Court to grant relief regarding a motion to 

pay all or part of a prepetition claim within 21 days after the Petition Date if the relief is 

necessary to avoid immediate and irreparable harm. See Fed. R. Bankr. P. 6003. Immediate and 

irreparable harm exists where the absence of relief would impair the Debtor’s ability to 

reorganize or threaten their future as a going concern. See In re Ames Dep’t Stores, Inc., 115 

B.R. 34, 36 n.2 (Bankr. S.D.N.Y. 1990) (discussing the elements of “immediate and irreparable 

harm” in relation to Bankruptcy Rule 4001). 
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34. The uninterrupted services of the Debtor’s Employees are indispensable to the 

Debtor’s continued business operations. Failure by the Debtor to satisfy the Employee 

Obligations owed to Employees in the ordinary course of business from the outset of these 

Chapter 11 Cases will jeopardize Employee loyalty, trust, and morale, possibly causing workers 

to leave the Debtor’s employ and severely disrupting the Debtor’s operations at a critical 

juncture. Moreover, the Debtor’s Employees rely on their compensation and benefits to pay their 

living expenses, and failure to pay them in the ordinary course of business could be financially 

ruinous for the Employees and their families. Accordingly, the Debtor respectfully submits that it 

has satisfied the requirements of Bankruptcy Rule 6003 to support immediate payment of the 

Employee Obligations. 

RESERVATION OF RIGHTS  

35. Nothing contained herein is intended or should be construed as (i) an admission as 

to the validity or priority of any claim against the Debtor; (ii) a waiver of the Debtor’s rights to 

dispute any claim on any grounds; (iii) a promise or requirement to pay any claim; (iv) an 

assumption or rejection of any agreement, contract or lease, pursuant to section 365 of the 

Bankruptcy Code; or (v) otherwise affecting the Debtor’s rights under the Bankruptcy Code or 

applicable non-bankruptcy law. The Debtor expressly reserves, and does not waive, its rights 

under the Bankruptcy Code or any other applicable law. 

WAIVER OF BANKRUPTCY RULES 6004(a) AND 6004(h)  

36. To implement the foregoing successfully, the Debtor seeks a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use, 

sale, or lease of property under Bankruptcy Rule 6004(h). 
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WAIVER OF MEMORANDUM OF LAW 

37. Because the legal basis upon which the Debtor relies is incorporated herein and 

the Motion does not raise any novel issues of law, the Debtor respectfully requests that the Court 

waive the requirement to file a separate memorandum of law pursuant to D.N.J. LBR 9013-

1(a)(3). 

NO PRIOR REQUEST  

38. No previous motion for the relief sought herein has been made to this or to any 

other Court. 

NOTICE 

39. Notice of this Motion has been given to (i) the Office of the United States Trustee 

for the District of New Jersey, One Newark Center, Suite 2100, Newark, NJ 07102; (ii) the 

Internal Revenue Service, 2970 Market Street, Mail Stop 5-Q30.133, Philadelphia, PA 19104-

5016; (iii) the New Jersey Division of Taxation Compliance and Enforcement - Bankruptcy Unit, 

50 Barrack Street, 9th Floor, Trenton, NJ 08695; (iv) the Office of the Attorney General of the 

State of New Jersey, Division of Law, Richard J. Hughes Justice Complex, 25 Market Street, 

Trenton, NJ 08625; (v) the Office of the United States Attorney, Peter Rodino Federal Building, 

970 Broad Street, Suite 700, Newark, NJ 07102; (vi) Toyota Motor Credit, 4 Gatehall Drive, 

Parsippany, NJ  07054; (vii) American Guardian Funding Corporation, 4450 Weaver Parkway, 

Suite 200, Warrenville, IL  60555; (viii) Bank of the West, 1625 West Fountainhead Parkway, 

AZ-TTN-10C-A, Tempe, AZ  85282; and (ix) the Debtor’s twenty largest unsecured creditors. 

In light of the nature of the relief requested herein, the Debtor respectfully submits that no 

other or further notice is required. 
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WHEREFORE, the Debtor respectfully request that this Court: (i) enter an order, 

substantially in the form submitted herewith, granting the relief requested herein; and (ii) grant 

the Debtor such other and further relief as the Court deems just and proper. 

Dated:  October 30, 2019 Respectfully submitted, 

ARENT FOX LLP 

     /s/ Robert M. Hirsh  
Robert M. Hirsh, Esq. 
1301 Avenue of the Americas, Floor 42 
New York, NY 10019-6022 
Telephone:  (212) 484-3900 
Facsimile: (212) 484-3990  
Email: hirsh.robert@arentfox.com  
 
 
Proposed Counsel to the Debtor and  Debtor-in-
Possession 
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UNITED STATES BANKRUPTCY COURT  
DISTRICT OF NEW JERSEY  

 
ARENT FOX LLP 
Robert M. Hirsh, Esq. 
1301 Avenue of the Americas 
New York, NY  10019 
Telephone: (212) 484-3900  
Facsimile: (212) 484-3990 
Email: robert.hirsh@arentfox.com  

Proposed Counsel to the Debtor and  
Debtor-in-Possession 
 

 

In re: 

CTE 1 LLC,  

Debtor. 

Chapter 11 

Case No. 19-30256-VFP 

(Honorable Vincent F. Papalia) 

 

ORDER (I) AUTHORIZING THE DEBTOR TO  
(A) PAY PREPETITION WAGES AND RELATED OBLIGATIONS, (B) PAY AND  
REMIT PAYROLL TAXES AND OTHER DEDUCTIONS TO THIRD PARTIES,  

AND (C) HONOR AND PROCESS WORKERS’ COMPENSATION AND  
EMPLOYEE BENEFIT OBLIGATIONS, AND (II) AUTHORIZING AND  

DIRECTING ALL BANKS TO HONOR CHECKS AND TRANSFERS  
FOR PAYMENT OF PREPETITION EMPLOYEE OBLIGATIONS  

 
 
The relief set forth on the following pages, numbered two (2) through and including six 

(6),  is hereby ORDERED. 
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Upon consideration of the motion (the “Motion”) of the above-captioned debtor and 

debtor-in-possession (the “Debtor”) for entry of an order (i) authorizing the Debtor to (a) pay 

Prepetition Wages and related obligations, (b) pay and remit Payroll Taxes and other deductions 

to third parties, and (c) honor and process workers’ compensation and employee benefit 

obligations, and (ii) authorizing and directing all banks to honor checks and transfers for 

payment of prepetition Employee Obligations; and the Court having jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of Reference to the Bankruptcy 

Court Under Title 11 of the United States District Court for the District of New Jersey, dated 

September 18, 2012 (Simandle, C.J.); and venue being proper in this Court pursuant to 28 U.S.C. 

§§ 1408 and 1409; and this matter being a core proceeding pursuant to 28 U.S.C. § 157(b)(2); 

and notice of the Motion being sufficient under the circumstances; and it appearing that no other 

or further notice need be provided; and the Court having determined that the relief sought in the 

Motion is in the best interests of the Debtor, its estate and creditors; and after due deliberation 

and sufficient cause appearing therefor; 

1. The Motion is GRANTED as set forth herein. 

2. The Debtor is hereby authorized, but not directed, to pay all claims on account of 

Prepetition Wages, subject to the statutory cap of $12,850 per Employee under sections 

507(a)(4) and 507(a)(5) of the Bankruptcy Code. 
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3. The Debtor is hereby authorized, but not directed, to continue its prepetition 

policies with respect to PTO in the ordinary course of business postpetition. 

4. The Debtor is hereby authorized, but not directed, to pay and remit to the 

appropriate parties all Deductions and Payroll Taxes associated with all Employee Obligations 

and to continue to pay and honor such obligations as required in the ordinary course of business 

post-petition. 

5. The Debtor is hereby authorized, but not directed, to pay all amounts due and 

owing as of the Petition Date with respect to the Health and Welfare Benefits and to continue 

such benefits in the ordinary course of business postpetition. 

6. The Debtor is hereby authorized, but not directed, to continue the Workers’ 

Compensation Insurance and to pay all prepetition obligations in connection therewith in the 

ordinary course of business postpetition. 

7. The Debtor is hereby authorized, but not directed, to pay and remit to the 

appropriate parties all amounts owing as of the Petition Date with respect to the 401(k) Plan 

and to continue performing under the 401(k) Plan in the ordinary course of business post-

petition. 

8. The Debtor is hereby authorized, but not directed, to pay all prepetition costs and 

expenses incidental to payment of prepetition obligations authorized pursuant to this Order 

including, but not limited to, all administrative and processing costs related thereto. 
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11. Each bank or financial institution at which the Debtor maintains its accounts 

relating to payment of payroll and other Employee Obligations approved herein is authorized and 

directed to receive, process, honor, and pay checks presented for payment and all fund transfer 

requests made by the Debtor related thereto to the extent that sufficient funds are on deposit in 

such accounts. Such banks and financial institutions are authorized to rely on the representations 

of the Debtor as to which checks or transfers are issued or authorized to be paid pursuant to this 

Order without any further inquiry and without liability for following the Debtor’s instructions, 

and are prohibited from placing holds on, or attempting to reverse, any payments or fund 

transfers authorized by this Order. 

12. The Debtor is authorized to issue post-petition checks and to effect postpetition 

fund transfer requests to replace any checks or transfers in respect of Employee Obligations that 

are dishonored or rejected postpetition. 

13. Notwithstanding anything in the Motion or this Order to the contrary, any 

authority granted to the Debtor herein to make any payment shall be subject to any orders 

authorizing the Debtor to use cash collateral or access postpetition financing. 

14. Notwithstanding the relief granted herein, nothing in the Motion or this Order, or 

any actions taken pursuant to this Order, shall be deemed: (i) as impairing the Debtor’s or the 

Creditors’ Committee’s (if appointed) right to contest the amount or validity of any claim on 

account of the Employee Obligations; (ii) an admission as to the validity of any claim against the 
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Debtor; (iii) a waiver of the Debtor’s or the Creditors’ Committee’s rights to dispute any claim on 

any grounds; (iv) a promise or requirement to pay any claim; (v) an implication or admission that 

any particular claim is of a type specified or defined in the Motion; (vi) a request or authorization 

to assume any agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; or 

(vii) a waiver of the Debtor’s or the Creditors’ Committee’s rights under the Bankruptcy Code or 

any other applicable law. 

15. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied by the 

contents of the Motion or are otherwise deemed waived. 

16. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

17. To the extent applicable, the requirements of Bankruptcy Rule 6004(a) are hereby 

waived. 

18. Notwithstanding the possible applicability of Bankruptcy Rule 6004(h), this Order 

shall be immediately effective and enforceable upon its entry. 

19. The Debtor is authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order. 

20. Any party may move for modification of this Order in accordance with Local 

Rule 9013-5(e). 
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21. This Court shall retain exclusive jurisdiction to hear and decide any and all 

disputes related to or arising from the implementation, interpretation or enforcement of this 

Order. 
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