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ARENT FOX LLP 
Robert M. Hirsh, Esq. 
1301 Avenue of the Americas, Floor 42 
New York, NY  10019-60022 
Telephone: (212) 484-3900 
Facsimile: (212) 484-3990 
Email: robert.hirsh@arentfox.com  

Proposed Counsel to the Debtor and  
Debtor-in-Possession 

UNITED STATES BANKRUPTCY COURT  
DISTRICT OF NEW JERSEY 

In re: 

CTE 1 LLC,  

Debtor. 

Chapter 11 

Case No. 19-30256-VFP 

(Honorable Vincent F. Papalia) 

 

DEBTOR’S MOTION FOR INTERIM AND FINAL ORDERS (I) AUTHORIZING THE 
DEBTOR TO OBTAIN POSTPETITION FINANCING; (II) GRANTING 

REPLACEMENT LIENS AND SUPERPRIORITY CLAIMS TO THE DIP LENDER;  
(III) AUTHORIZING USE OF CASH COLLATERAL; (IV) GRANTING  

ADEQUATE PROTECTION (V) MODIFYING THE AUTOMATIC STAY;  
AND (VI) SCHEDULING A FINAL HEARING  

 
CTE I LLC, the debtor and debtor-in-possession (the “Debtor” or the “Company”), by 

and through its undersigned proposed counsel, submits this motion (the “Motion”) for entry of an 

interim and final orders pursuant to sections 105(a), 361, 362, 363 and 364 of title 11 of the 

United States Code, 11 U.S.C. §§ 101, et seq (the “Bankruptcy Code”), (i) authorizing the Debtor 

to obtain secured postpetition credit in the form of working capital, floor plan and parts financing 

from Toyota Motor Credit Corp. (“TMCC” or the “DIP Lender”), consisting of a credit facility 

in the aggregate principal amount of up to $2 million (the “DIP Financing” or the “DIP Facility”) 

for the purpose of funding the Debtor’s operating and working capital needs and the 
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administration of the Debtor’s chapter 11 case (the “Chapter 11 Case”), in accordance with (a) 

that certain term sheet entered into by and between the Debtor and TMCC attached to the interim 

order (the “Interim Order”) as Exhibit A (the “DIP Term Sheet”) and (b) the budget (“Budget”) 

attached to the Interim Order as Exhibit B; (ii) granting to the DIP Lender (a) valid, fully 

perfected, and enforceable security interests and liens (collectively, the “DIP Liens”) in and upon 

the DIP Collateral (defined below) pursuant to sections 364(c)(2) and 364(d)(1) of the 

Bankruptcy Code and (b) an allowed DIP Superpriority Claim (defined below) pursuant to 

section 364(c)(1) of the Bankruptcy Code; (iii) authorizing the Debtor’s use of cash collateral 

pursuant to section 363 of the Bankruptcy Code; (iv) granting adequate protection for such use of 

cash collateral pursuant to sections 361 and 363 of the Bankruptcy Code; (v) vacating and 

modifying the automatic stay to the extent necessary to effectuate the terms and provisions of the 

Interim Order and DIP Term Sheet; and (vi) scheduling a hearing (the “Final Hearing”) pursuant 

to Rules 4001(b)(2) and (c)(2) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”) to consider entry of the final order approving this Motion, authorizing and approving the 

DIP Financing and use of cash collateral on a final basis.   

JURISDICTION, VENUE, AND STATUTORY PREDICATES  

1. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334 and the Standing Order of Reference to the Bankruptcy Court Under Title 11 of the United 

States District Court for the District of New Jersey, entered on July 23, 1984, and amended on 

September 18, 2012 (Simandle, C.J.).  Venue is proper in this district pursuant to 28 U.S.C. §§ 

1408 and 1409.  This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 

2. The statutory predicates for the relief requested herein are sections 105(a), 361, 

362, 363 and 364 of the Bankruptcy Code, Rules 4001, 6004 and 9014 of the Bankruptcy Rules, 
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and Rule 4001-3 of the Local Rules of the United States Bankruptcy Court for the District of 

New Jersey (the “Local Rules”).   

BACKGROUND  

A. General Background 

3. On October 27, 2019 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code, commencing the Chapter 11 Case in the 

United States Bankruptcy Court for the District of New Jersey. 

4. The Debtor is operating its business as debtor-in-possession pursuant to sections 

1107(a) and 1108 of the Bankruptcy Code. As of the filing of this Motion, no request has been 

made for the appointment of a trustee or examiner and no statutory committee has been 

appointed in this Chapter 11 Case. 

5. The Debtor owns and operates an automotive dealership known as Lexus of 

Englewood and located at: (1) 53-59 Engle St., Englewood, NJ 07631, (2) 75 Columbus Avenue, 

Englewood, New Jersey 07631, (3) 335 Grand Avenue, Leonia, New Jersey 07605, (4) 40 

Rockwood Place, Englewood, New Jersey 07631, and (5) 136 Engle Street, Englewood, New 

Jersey 07631 (the “Dealership”).  

6. The Debtor sells, services and provides (i) new and used motor vehicle products it 

purchases from Toyota Motor North America (“TMNA”), (ii) other used motor vehicle products, 

and (iii) new motor vehicle parts and accessories purchased from TMNA or affiliates.  The 

Debtor also owns, leases or licenses all tangible and intangible assets used in conjunction with 

the Dealership. 

7. The Debtor, formed in November 2016, began operating the Dealership as of July 

13, 2017.  The Debtor has experienced a series of financial difficulties, resulting in the 
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incurrence of losses and defaults under, inter alia, the TMCC loan facilities, causing TMCC to 

commence litigation against, inter alia, the Debtor on October 18, 2019.  Since that same date, 

the Dealership has been operating under a temporary restraining order issued by Judge Claire C. 

Cecchi in Toyota Motor Credit Corporation v. CTE 1 LLC, Leonard Automotive Enterprises, 

Inc., Carmine A. DeMaio III, Frank C. Holtham Jr. and Carmine Zeccardi Jr., United States 

District Court for the District of New Jersey, Civil Action No. 2:19-cv-19092-CCC-ESK 

(“TRO”). 

8. In an effort to turn around management and operations, the Debtor’s operating 

manager, Carmine DeMaio III, decided to employ Steven Agran as Chief Restructuring Officer 

(“CRO”). Carmine DeMaio III ceded all management control at the end of business on October 

29, 2019 to Mr. Agran at the time of his appointment as CRO.  Mr. Agran was the CRO for the 

BICOM bankruptcy proceedings involving Jaguar Land Rover of Manhattan, Maserati of 

Manhattan and Bay Ridge Ford dealerships, and has over 25 years of turnaround and interim 

management experience.  Based upon the CRO’s experience, the Debtor believes the Dealership 

will return to profitability, materially increase in value, cure the pre-petition defaults to TMCC 

and, through a “roll up” marketing plan, make the Dealership attractive and available for new 

equity investment or sale in an amount that is hoped to pay all of the Debtor’s creditors in full.       

B. Prepetition Secured Debt of TMCC 

9. On or about August 17, 2017, the Debtor executed and delivered to TMCC an 

Inventory Loan and Security Agreement, and Capital Loan and Security Agreement, as amended 

from time to time (collectively, the “TMCC Loan Documents”).  The members of Debtor, and 

Leonard Automotive Enterprises, Inc., also executed and delivered their personal guarantees of 

payment in connection with the TMCC Loan Documents. 

Case 19-30256-VFP    Doc 14    Filed 10/30/19    Entered 10/30/19 22:16:13    Desc Main
 Document      Page 4 of 24



5 
AFDOCS/21196565.2 
 

10. Pursuant to the TMCC Loan Documents, the Debtor granted a security interest to 

TMCC in the following assets: 

all of the following property of Borrower, whether now owned, on order, in 
transit, or hereafter acquired or created (i) inventory, including new and used 
Motor Vehicles, including all parts, accessories, furnishings and supplies, and 
inventory property of like kind or type including replacements, substitutions, 
additions and returns, and further including all consigned goods; (ii) equipment, 
including all new and used furniture, equipment, appliances, fixtures, machinery, 
tools and supplies and good of like kind or type, including all additions, 
substitutions, replacements, attachments and accessories; (iii) investment 
properties; (iv) accounts; (v) deposit accounts, including the Operating Account 
(as defined in this Agreement), and all monies on deposit therein; (vi) cash money 
or other personal property assets that now or hereafter come into the possession, 
custody, or control of TMCC, including payments and credits that TMCC may 
owe to such Borrower that TMCC may have or retain in its possession, whether in 
the form of cash collateral, reserve contingency or escrow accounts or otherwise; 
(vii) chattel paper (including electronic chattel paper), instruments, documents, 
security agreements, contract rights, policies, certificates of insurance, advance 
warranty payments, including any guaranties thereof and choses or things in 
action; (viii) such Borrower’s general intangibles (including tax refunds, license 
rights, franchise rights, copyrights, patent rights, trademarks, service marks, trade 
names and goodwill, files, computer disks and tapes, computer programs and 
software, catalogs, purchase orders and customer lists, all rights to receive 
payment, credits and other compensation including all holdbacks, incentive 
payments, rebates, stock rebates, refunds, allowances, and additional ‘factory 
credits’ from any manufacturer, distributor of supplier of inventory or equipment, 
or from any of their subsidiaries or affiliates), supporting obligations, URLs and 
domain names; (ix) Negotiable Collateral; (x) all proceeds of the foregoing or any 
portion thereof, including proceeds of proceeds, goods received in trade, claims 
and cost recoveries, insurance proceeds, refunds of insurance premiums, proceeds 
derived from such Borrower’s sale or assignment of chattel paper and all cash and 
other funds held in all deposit account in which proceeds may be deposited; and 
(xi) Borrowers’ Books. The types of Collaterals described above are intended to 
change, expand and contract as the definitions and descriptions of such types of 
Collateral that are set forth in the Uniform Commercial Code change, expand and 
contract. 
 

 (the “TMCC Collateral”) 

11. As of the Petition Date, TMCC believes the current balance owed under the 

prepetition loan is approximately $60,676.319.69, of which $11,474,652.40 represents amounts 

past due for vehicles and parts sold without the remitting of appropriate repayment, exclusive of 
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interest and fees thereon (the “Sold Out of Trust Amount”).  The Debtor anticipates working 

with TMCC to reconcile the correct balance owed and the Sold Out of Trust Amount. 

12. TMCC holds a first priority lien on and security interest in the TMCC Collateral, 

which secures TMCC’s claims, pursuant to and in accordance with the TMCC Loan Documents, 

by virtue of the filing and recording of a UCC-1 with the New Jersey Department of the Treasury 

on July 18, 2017 and that its lien in the TMCC Collateral is duly perfected, valid, existing, and 

legally enforceable. 

13. TMCC asserts that all cash equivalents, whether in the form of cash, receivables, 

accounts generated therefrom, security deposits, deposit accounts, or in any other form, 

whenever acquired, which represent income, proceeds, products, rents, or profits of their 

respective collateral that are now in the possession, custody or control of Debtor, or in which the 

Debtor will obtain an interest during the pendency of this Chapter 11 Case, are and shall 

constitute and be treated as “cash collateral” within the meaning, of Bankruptcy Code § 363(a) 

(collectively, the “Cash Collateral”).  

C. Summary of DIP Financing Terms   

14. Pursuant to Bankruptcy Rule 4001(c) and in compliance with Local Rule 4001-3, 

the salient terms of DIP Term Sheet and Interim Order, including a description of each of the 

provisions required to be highlighted by such rules, are set forth below. 

Term: Description 

DIP Facility 
Amount: 

 Up to $2 million of working capital and floor plan financing. No 
working capital shall be used to buy inventory without the explicit 
consent of TMCC.  Further TMCC may limit the amount of working 
capital used for sale of vehicles below the manufacturer’s cost. 
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Type of Facility: Senior secured debtor-in-possession term loan credit facility. The DIP 
Facility amount will be provided pursuant to the terms and conditions 
in DIP Term Sheet in TMCC’s discretion, and any order of the 
Bankruptcy Court approving the DIP Facility.   
 

Purpose: To provide working capital to fund operations of the dealership and, 
when necessary, the purchase of vehicles, parts and accessories. 

DIP Lender: TMCC. 

Commitment 
Termination Date: 

TMCC’s obligation to provide DIP financing shall be immediately 
terminable at TMCC's discretion upon written notice to Debtor’s 
counsel. If TMCC exercises its discretion to so terminate, the DIP 
Facility will expire and all DIP obligations shall become immediately 
due and payable.   

Roll-Up Upon entry of the Interim Order and closing of the DIP Facility, the 
total outstanding amount from the Sold Out of Trust Amount shall be 
replaced and refinanced by the DIP obligations.  

Collateral Upon entry of the Interim Order, TMCC will receive DIP Liens in all 
the Debtor’s presently owned or hereafter acquired property and assets 
(including, under the terms of any final financing order, claim of 
action brought under Chapter 5 of the Bankruptcy Code and proceeds 
thereof), whether such property and assets were acquired by Debtor 
before or after the Petition Date, of any kind or nature, whether real or 
personal, tangible or intangible, wherever located (collectively the 
“DIP Collateral”). 
 

Maturity Date  December 15, 2019 

Interest Rate LIBOR plus 2.19% 

 

BASIS FOR RELIEF 

15. The Debtor intends to operate its business in the ordinary course during the 

pendency of this Chapter 11 Case; however, it does not have sufficient unencumbered cash or 

other assets to withstand the increased demands on liquidity due to, inter alia, the administrative 

costs of this Chapter 11 Case and potential unforeseen impact on its operations as a result of its 

filing.  Therefore, the Debtor will be irreparably harmed if it is not immediately granted the 
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authority to use the Cash Collateral and to obtain postpetition financing from the DIP Lender in 

accordance with the terms of DIP Term Sheet.  Indeed, it is critical that the Debtor obtains 

immediate funding to meet its ordinary course and bankruptcy-related obligations in protecting 

the Debtor’s going concern value.  The relief sought herein is necessary in order to permit, 

among other things, the orderly continuation of its business, preservation of the going concern 

value of the Debtor, meeting payroll and tax obligations, maintenance of its relations with 

vendors and suppliers, satisfaction of its working capital needs, as well as the ability to pay 

overhead, insurance and other necessary expenses. 

16. Despite its efforts, the Debtor has been unable to obtain credit on better and more 

flexible terms than those set forth under the DIP Financing.  Therefore, it will be extremely 

unlikely, if not impossible, for the Debtor to obtain financing from anyone other than the DIP 

Lender as the Debtor has diligently sought financing, and the terms of DIP Term Sheet was the 

best opportunity the Debtor was able to negotiate. The Debtor is unable to obtain unsecured 

credit allowable under section 503(b)(1) of the Bankruptcy Code as an administrative expense, or 

obtain secured credit allowable under sections 364(c)(1), 364(c)(2) and 364(c)(3) of the 

Bankruptcy Code, without granting the DIP Lender, subject to the Carve-Out (defined below), 

the DIP Liens and the DIP Superpriority Claim under the terms and conditions set forth in the 

Interim Order and in DIP Term Sheet.   

17. In the absence of sufficient funds to support the Debtor’s ongoing operations, the 

value of the Debtor’s assets and operations will dissipate, jeopardizing its ability to maximize 

value to the detriment of the Debtor’s estate, creditors and all parties in interest.  See In re Farm-

land Indus., Inc., 294 B.R. 855, 885 (Bankr. W.D. Mo. 2003) (approving postpetition financing 

where it “gives the [d]ebtors sufficient time to market and sell several of their major assets so as 
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to pay down the debt to the DIP Lenders and then reorganize around their remaining core assets 

[and where] [w]ithout the continued financing, the Debtor would likely be forced into a chapter 7 

or 11 liquidation, to the detriment of all creditors . . .”).  Thus, approval of the DIP Financing and 

the use of Cash Collateral are in the best interests of the Debtor’s estate, creditors and all other 

stakeholders and, therefore, should be approved by this Court.    

D. The Proposed DIP Financing Should be Approved     

18. Section 364(c) of the Bankruptcy Code provides that if a debtor is “unable to 

obtain unsecured credit allowable under section 503(b)(1) of this title as an administrative 

expense,” the Court may authorize the Debtor to obtain credit or incur debt (a) with priority over 

any and all administrative expenses specified in section 503(b) or 507(b) of the Bankruptcy 

Code, (b) secured by a lien on property of the estate that is not otherwise subject to a lien, or (c) 

secured by a junior lien on property of the estate that is subject to a lien. 11 U.S.C. § 364(c). The 

Debtor proposes to obtain the DIP Financing by providing the DIP Lender, inter alia, the DIP 

Liens and the DIP Superpriority Claims pursuant to sections 364(c)(1)–(2) and 364(d)(1) of the 

Bankruptcy Code.  

19. To obtain post-petition financing under section 364(c) of the Bankruptcy Code, 

the Debtor has the burden of demonstrating that: 

1. They are unable to obtain unsecured credit pursuant to 11 
U.S.C. § 364(b), i.e., by allowing a lender only an 
administrative expense claim pursuant to 11 U.S.C. § 
503(b)(1)(A); 

2. The credit transaction is necessary to preserve the assets of 
the estate; and 

3. The terms of the transaction are fair, reasonable, and 
adequate, given the circumstances of the debtor-borrower 
and the proposed lender. 
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In re Los Angeles Dodgers, LLC, 457 B.R. 308, 312-13 (Bankr. D. Del. 2011); see also In re 

Republic Airways Holdings, Inc., 2016 WL 2616717, at *10-11 (Bankr. S.D.N.Y. 2016); see also 

In re Aqua Assocs., 132 B.R. 192, 195-96 (Bankr. E.D. Pa. 1991).   

20. Further, section 364(d) of the Bankruptcy Code provides that the court, after 

notice and a hearing, may authorize the obtaining of credit or the incurring of debt secured by a 

senior or equal lien on property of the estate that is subject to a lien, where the debtor is unable to 

obtain such credit otherwise and there is adequate protection of the interest of the holder of the 

lien on the property of the estate on which such senior or equal lien is proposed to be granted. 11 

U.S.C. § 364(d). 

21. The Debtor submits that the interests of TMCC is adequately protected as set 

forth in below. Absent the use of cash collateral and the DIP Financing the Debtor will not have 

adequate funds to operate the Dealership, thereby diminishing the value of its collateral. 

22. For the foregoing reasons, the Debtor submits that it has satisfied the standards 

required to access the DIP Financing under section 364(c) and 364(d) of the Bankruptcy Code. 

E. The Debtor was Unable to Obtain DIP Financing on More Favorable Terms  

23. The Court may not approve a credit transaction under section 364(c) unless the 

debtor demonstrates that it has attempted to obtain unsecured credit under section 364(a) or (b). 

See In re Los Angeles Dodgers, LLC, 457 B.R. at 313 (citing In re Ames Dep’t Stores, Inc., 115 

B.R. 34, 37 (Bankr. S.D.N.Y. 1990)). To satisfy the requirements of section 364(c) of the 

Bankruptcy Code, a debtor need only demonstrate “by a good faith effort that credit was not 

available” to the debtor on an unsecured or administrative expense basis. Bray v. Shenandoah 

Fed. Savs. & Loan Ass’n (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986). Where 

lending sources are limited, “it would be unrealistic and unnecessary to require [the debtor] to 
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conduct such an exhaustive search for financing.” In re Sky Valley, Inc., 100 B.R. 107, 113 

(Bankr. N.D. Ga. 1988), aff’d sub nom., Anchor Sav. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 

120 n.4 (N.D. Ga. 1989); see also In re Stanley Hotel, Inc., 15 B.R. 660, 663 (D. Colo. 1981) 

(bankruptcy court’s finding that two national banks refused to grant unsecured loans was 

sufficient to support conclusion that section 364 requirement was met). 

24. In the instant case, TMCC is seeking, in consideration for making advances under 

the DIP Facility, (a) a first priority lien on all of the Debtor’s personal property assets, and (b) a 

super priority administrative expense claim pursuant to § 364(c)(2) of the Bankruptcy Code, 

subject only to the Carve-Out as defined below.  Given the risk involved in, inter alia, lending 

into a Chapter 11, and given the Debtor’s current financial affairs, TMCC requires at a minimum 

the relief afforded under § 364(c)(1) and (2) of the Bankruptcy Code. 

25. The Debtor believes that the available financing represents its only real 

opportunity to meet its various and urgent financing needs and maximize the value of its 

remaining assets for the benefit of its creditors and interest holders and are therefore fair and 

reasonable under the circumstance. The Debtor submits that its efforts to obtain sufficient 

postpetition financing on the most favorable terms available satisfies the standard required under 

section 364(c) and 364(d) of the Bankruptcy Code. 

F. The DIP Financing is Necessary to Preserve the Debtor’s Going Concern Value 

26. As debtor-in-possession, the Debtor has a fiduciary duty to protect and maximize 

its estate’s assets. See Burtch v. Ganz (In re Mushroom Transp. Co.), 382 F.3d 325, 339 (3d Cir. 

2004). As noted above, without the DIP Financing, there is a significant risk that the Debtor 

would be forced to shut down operations. See, e.g., In re Simasko Production Co., 47 B.R. 444, 
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448-49 (D. Colo. 1985) (authorizing interim financing stipulation where debtor’s best business 

judgment indicated financing was necessary and reasonable for benefit of estates). 

27. The Debtor faces severe liquidity constraints, and was forced to file this Chapter 

11 Case in order to preserve its going concern value for the benefit of its creditors and other 

parties in interest.    Without such immediate funding, the Debtor will not be able to purchase 

new vehicle and parts inventory, rendering the Debtor unable to sustain operations at viable 

levels and will likely be unable to meet its obligations, including but not limited to becoming 

current on the Sold Out of Trust Amount.  The funding is necessary to ensure the Debtor’s ability 

to preserve the franchises, satisfy post-petition administrative obligations, and operate its 

business.   Indeed, absent the use of Cash Collateral and the DIP Financing, the Debtor would be 

forced to suspend or terminate operations.   

G. The Terms of the DIP Financing are Fair and Reasonable  

28. In considering whether the terms of proposed debtor-in-possession financing are 

fair and reasonable, courts consider the terms of such financing in light of the relative 

circumstances of both the debtor and the potential lender. See, e.g., Unsecured Creditors’ Comm. 

Mobil Oil Corp. v. First Nat’l Bank & Trust Co. (In re Ellingsen MacLean Oil Co.), 65 B.R. 358, 

365n7 (W.D. Mich. 1986) (noting that, in appropriate situations, it may be necessary and prudent 

for a debtor to enter into a “hard bargain” to acquire needed funds in chapter 11). 

29. The DIP Financing was negotiated in good faith and at arm’s length between the 

Debtor and the DIP Lender.  See, e.g., In re Snowshoe Co., 789 F.2d at 1088 (stating that section 

364 of the Bankruptcy Code imposes no duty to seek credit from every possible lender, 

particularly when “time is of the essence to preserve a vulnerable seasonal enterprise”); In re 

Western Pacific Airlines, Inc., 223 B.R. 567, 573 (Bankr. D. Colo. 1997) (authorizing 
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postpetition financing to preserve value of aircraft leaseholds where to hold otherwise would 

result in the elimination of value and the “immediate collapse of the Debtor as a going concern”). 

30. In this case, the Debtor engaged in intensive negotiations over the terms of the 

post-petition financing.  The Debtor initially requested financing in the form of a DIP loan 

secured by all of the Debtor’s assets and use of cash collateral with adequate protection 

provisions such as the granting of replacement liens to the extent of the diminution in value of 

TMCC’s pre-petition collateral.  TMCC was unwilling to agree to such an arrangement and is 

requiring as a condition to the DIP Facility that it be permitted to gradually “roll-up” the Sold 

Out of Trust Amount in the DIP Facility.  The Debtor anticipates working with TMCC to 

reconcile the correct balance owed and the Sold Out of Trust Amount. 

31. Many courts approve roll-up financing.  See In re Cranberry Growers Coop. No. 

117-13318-CJF (Bankr. W.D. Wis. 2017); In re Cal Dive In’'l, Inc., No. 15-10458 (CSS), 2015 

Bankr. LEXIS 4540, at *571 (Bankr. D. Del. Apr. 20, 2015); In re RadioShack Corp., No. 15-

10197 (BLS), 2015 Bankr. LEXIS 4541, at *214 (Bankr. D. Del. Mar. 12, 2015); In re Walking 

Co., Nos. 9:09-bk-15138-RR, 9:09-bk-15137 RR, 9:09-bk-15139-RR, 2010 Bankr. LEXIS 5194, 

at *25 (Bankr. C.D. Cal. Jan. 14, 2010); In re Blockbuster Inc., Nos. 10-14997 (BRL), 16 2010 

Bankr. LEXIS 4249, at *15 (Bankr. S.D.N.Y. 2010).  The United States Supreme Court recently 

noted that courts approve roll-ups (even though they violate the Code’s priority scheme) in order 

to serve “significant Code related objectives” and “enable a successful reorganization and make 

even the disfavored creditors better off.”  Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 985 

(2017).  

32. Cross-Collateralization is not prohibited by the Bankruptcy Code.  See 11 U.S.C. 

§ 364(c).  Many courts have approved cross-collateralization agreements. See, e.g., In re G & S 
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Metal Consultants, Inc., No. 09-32979-11, 2009 Bankr. LEXIS 5304 (Bankr. N.D. Ind. Aug. 28, 

2009); In re Beker Indus. Corp., 58 Bankr. 725 (Bankr. S.D.N.Y. 1986); In re Vanguard 

Diversified, Inc., 31 Bankr. 364 (Bankr. E.D.N.Y. 1983). 

33. Other circuits have created a four-part test which is satisfied in the present matter.  

See In re Vanguard Diversified, Inc., 31 B.R. 364, 366 (Bankr. E.D.N.Y. 1983). “In seeking to 

grant cross-collateralization, the debtor-in-possession must demonstrate that: (1) absent the 

proposed financing, its business operations will not survive, (2) It is unable to obtain alternative 

financing on acceptable terms, (3) the proposed lender will not accede to less preferential terms 

and (4) the proposed financing is in the best interests of the general creditor body.”  Id (citations 

omitted). 

34. As stated above and restated here: (1) absent the proposed financing, the Debtor 

will not be able to continue operating, (2) the Debtor is unable to obtain alternative financing on 

acceptable terms, (3) TMCC will not accede to less preferential terms, and (4) the proposed 

financing is in the best interests of the general creditor body. 

35. Accordingly, and as set forth in more detail herein, the Debtor submits that the 

terms and conditions of the proposed DIP Financing are fair, reasonable and appropriate under 

the circumstances. 

H. Entry Into DIP Term Sheet Constitutes a Sound Exercise of the Debtor’s Business 
Judgment 

36. Provided that an agreement to obtain secured credit does not run afoul of the 

provisions of, and policies underlying, the Bankruptcy Code, courts grant a debtor 

considerable deference in acting in accordance with its sound business judgment in 

obtaining such credit. See, e.g., Trans World Airlines, Inc. v. Travellers Int’l AG (In re 

Trans World Airlines, Inc.), 163 B.R. 964, 974 (Bankr. D. Del. 1994) (approving 
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postpetition loan and receivables facility because such facility “reflect[ed] sound and 

prudent business judgment.”); In re Barbara K. Enters., Inc., Case No. 08-11474, 2008 WL 

2439649, at *14 (Bankr. S.D.N.Y. June 16, 2008) (explaining that courts defer to a debtor’s 

business judgment “so long as a request for financing does not ‘leverage the bankruptcy 

process’ and unfairly cede control of the reorganization to one party in interest.”); Ames 

Dep’t Stores, 115 B.R. at 40 (“[c]ases consistently reflect that the court’s discretion under 

section 364 [of the Bankruptcy Code] is to  be utilized on grounds that permit [a debtor’s] 

reasonable business judgment to be exercised so long as the financing agreement does not 

contain terms that leverage the bankruptcy process and powers or its purpose is not so much 

to benefit the estate as it is to benefit a party-in-interest.”); 

37. Bankruptcy courts consistently defer to a debtor’s business judgment on 

many business decisions in bankruptcy, including a debtor’s decision to borrow money.  See 

e.g., In re AMR Corp., 485 B.R. 279, 287 (Bankr. S.D.N.Y. 2013) (“[i]n determining 

whether to approve a debtor's request under Section 364, a Court must examine whether the 

relief requested is an appropriate exercise of the debtor’s business judgment).  As one court 

noted, “[m]ore exacting scrutiny [of the debtor’s business decisions] would slow the 

administration of the debtor’s estate and increase its cost, interfere with the Bankruptcy 

Code’s provision for private control of administration of the estate, and threaten the court’s 

ability to control a case impartially.” Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 

1303, 1311 (5th Cir. 1985); see also Jurista v. Amerinox Processing, Inc., 2013 U.S. Dist. 

LEXIS 44057, at *96-97, Case No. 12-3825 (NLH/JS) (D.N.J. March 28, 2013) (the 

business judgment rule “has been fashioned as a means of protecting directorial decision-

making from judicial interference and constant hindsight.”). 
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38. To determine whether the business judgment standard is met, a court is 

“required to examine whether a reasonable business person would make a similar decision 

under similar circumstances.” In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006).  

See also In re Curlew Valley Assocs., 14 B.R. 506, 513-14 (Bankr. D. Utah 1981) (noting 

that courts should not second guess a debtor’s business decision when that decision involves 

“a business judgment made in good faith, upon a reasonable basis, and within the scope of 

[the debtor’s] authority under the Code.”) (citation omitted). 

39. The concessions that the Debtor has made in exchange for the DIP Facility 

are common in similar financing arrangements and are amply justified here in light of the 

benefits conferred upon the Debtor and the absence of any other alternative financing 

options.  Entry into the DIP Financing represents a sound exercise of the Debtor’s business 

judgment because the funds provided thereby are essential to enable the Debtor to continue 

to operate, satisfy its post-petition obligations, and will allow for maximizing the value of 

its assets through an orderly sale process. Without the additional funding provided by the 

DIP Facility, the Debtor will likely run out of cash during the course of this Chapter 11 

Case, may be forced to shut down all operations and liquidate, and miss out on future 

income stream from sale of vehicles.   

40. The Debtor respectfully submits that because the circumstances of this 

Chapter 11 Case requires the Debtor to obtain financing under section 364(c) and 364(d) of 

the Bankruptcy Code, its entry into DIP Term Sheet, and approval of the DIP Financing 

reflect a sound exercise of its sound business judgment and is in the best interests of the 

creditors of the estate.    

Case 19-30256-VFP    Doc 14    Filed 10/30/19    Entered 10/30/19 22:16:13    Desc Main
 Document      Page 16 of 24



17 
AFDOCS/21196565.2 
 

I. The Debtor Should be Authorized to Use Cash Collateral 

41. Section 363(c)(2) of the Bankruptcy Code provides that a debtor may not use cash 

collateral unless “(A) each entity that has an interest in such cash collateral consents; or  (B) the 

court, after notice and hearing, authorizes such use, sale, or lease in accordance with the 

provisions of this section.” 11 U.S.C. § 363(c)(2). Thus, pursuant to section 363(c) of the 

Bankruptcy Code, a debtor may not use cash collateral without the consent of any entity with an 

interest in such cash collateral or Court approval.  

42. The Debtor submits cause exists to grant its request for authority to use property 

which may constitute Cash Collateral in which TMCC has asserted a security interest.  The 

Debtor believes that TMCC is the only party that may have a perfected security interest in the 

Debtor’s assets which may constitute Cash Collateral. 

43. Section 363(e) of the Bankruptcy Code provides, in pertinent part, that “on 

request of an entity that has an interest in property . . . proposed to be used, sold, or leased, by 

the trustee, the court, with or without a hearing, shall prohibit or condition such use, sale, or lease 

as is necessary to provide adequate protection of such interest.” 11 U.S.C. § 363(e). Examples of 

adequate protection are provided in section 361 of the Bankruptcy Code and include, but are not 

limited to: (a) lump sum or periodic cash payments to the extent that such use will result in a 

decrease in value of such entity’s interest in the property; (b) provisions for an additional or 

replacement lien to the extent that the use of the property will cause a decrease in the value of 

such entity’s interest in the property; and (c) such other relief as will result in the realization by 

the entity of the indubitable equivalent of such entity’s interest in the property. 11 U.S.C. § 361. 

44. Adequate protection serves to shield secured creditors from diminution in the 

value of its interest in their collateral during the period of use. See In re 495 Cent. Park Ave. 
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Corp., 136 B.R. 626, 631 (Bankr. S.D.N.Y. 1992); In re Beker Indus. Corp., 58 B.R. 725, 736 

(Bankr. S.D.N.Y. 1986); In re Hubbard Power & Light, 202 B.R. 680 (Bankr. E.D.N.Y. 1996).  

While section 361 of the Bankruptcy Code provides examples of forms of adequate protection, 

such as granting replacement liens and administrative claims, courts decide what constitutes 

sufficient adequate protection on a case-by-case basis. See In re Columbia Gas Sys., Inc., Nos. 

91-803, 91-804, 1992 WL 79323, at *2 (Bankr. D. Del. Feb. 18, 1992); In re Swedeland Dcv. 

Grp., Inc., 16 F.3d 552, 564 (3d Cir. 1994); In re N.J. Affordable Homes Corp., No. 05-60442, 

2006 WL 2128624, at *14 (Bankr. D.N.J. June 29, 2006); see also In re Mosello, 195 BR. 277, 

289 (Bankr. S.D.N.Y. 1996); In re Dynaco Corp., 162 B.R. 389, 394 (Bankr. D.N.H. 1993) 

(citing 2 Collier on Bankruptcy § 361.01[1] at 361-66 (15th ed. 1993)) (explaining that what 

constitutes adequate protection is not defined, and “must be determined based upon equitable 

considerations arising from the particular facts of each proceeding”). 

45. Courts have held that replacement liens are sufficient adequate protection. See In 

re Mt. Olive Hospitality, LLC, Civil No. 13-3395 (RBK), 2014 WL 1309953, at *3, n. 6 (D.N.J. 

2014); see also In re Int’l Design & Display Grp., Inc., 154 B.R. 362, 364 (Bankr. S.D. Fla. 

1993) (court authorized debtor to use cash collateral and, as adequate protection, granted secured 

creditor replacement lien on all post-petition accounts receivable, inventory and contracts to the 

extent the creditor’s collateral was depleted). 

46. The Interim Order provides adequate protection for the Debtor’s use of the Cash 

Collateral of TMCC in the form of a replacement security lien (the “DIP Liens”) on all of the 

Debtor’s pre-petition and post-petition assets and proceeds, including the Cash Collateral and the 

proceeds of the foregoing, to the extent that TMCC had valid security interests in said pre-
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petition assets on the Petition Date and in the continuing order of priority that existed as of the 

Petition Date. 

47. In addition, as adequate protection for the Debtor’s use of Cash Collateral, and in 

consideration for the use of the Cash Collateral, the Debtor shall pay all fees related to taxes, 

titles and liens on trade-in motor vehicles (“Customer Obligations”), whether the Customer 

Obligations arose before or after the Petition Date. 

48. And pursuant to sections 364(c)(1) and 507(b) of the Bankruptcy Code, the 

Interim Order provides that the Prepetition Senior Lender and the Prepetition Subordinated 

Lenders are granted a claim with priority in payment over any and all administrative expenses of 

the kind specified or ordered pursuant to any provision of the Bankruptcy Code, including, but 

not limited to, sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 546(c), 1113 and 

1114 of the Bankruptcy Code and shall at all times be senior to the rights of the Debtor, any 

successor or trustee to the extent permitted by law, or any other creditor in the Chapter 11 Case 

(the “DIP Superpriority Claims”). 

49. As further additional adequate protection, all funds the Dealership would be 

entitled to receive from TMNA for cars sold for more than TMCC’s lien amount, shall be sent to 

TMCC and credited against the vehicle lien shortage and then any remaining amount to pre-

petition obligations from sales out of trust. 

50. In sum, the adequate protection offered by the Debtor to TMCC is fair, reasonable 

and sufficient to protect against the diminution of its collateral position. The Debtor respectfully 

submits that the use of Cash Collateral on the terms set forth in the proposed Interim Order 

provides the TMCC with adequate protection and is in the best interest of the Debtor, the estate, 

its creditors and all parties in interest, and, therefore should be authorized by this Court.  
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51. The DIP Liens shall be subject and subordinate to: (a) fees of the Clerk of the 

Court and US Trustee fees payable under 28 U.S.C. § 1930 and 31 U.S.C § 3717;  (b)  fees and 

expenses of the Debtor’s counsel in the Chapter 11 Case up to the amount of five hundred 

thousand dollars ($500,000); and (c) fees and expenses of any trustee appointed in this Chapter 

11 Case up to the amount of twenty five thousand dollars ($25,000), subject to the limitation that 

the Carve-Out shall not apply to any fees and expenses incurred or as may be awarded pursuant 

to §§ 330 or 331 of the Bankruptcy Code or pursuant to any monthly fee order entered in the 

Debtor’s Chapter 11 Case which relate to challenging the claim or liens of TMCC (collectively, 

the “Carve-Outs”).  

52. The Debtor submits that, in order to preserve the Debtor’s estate and ensure the 

viability of the Debtor during the Chapter 11 Case, TMCC should be granted replacement liens 

with the same nature, extent and validity of its pre-petition liens, subject to investigation by the 

Debtor or any creditors or committee appointed in the Debtor’s Chapter 11 Case and subject to 

the Carve-Outs. 

53. In addition to the liens and security interests proposed to be granted pursuant 

hereto, (a) the Debtor shall wire transfer to TMCC the proceeds of all new and used motor 

vehicles sold that equals the Debtor’s floor plan obligation to TMCC plus the difference between 

the Debtor’s floor plan obligation to TMCC on the floor planned motor vehicles and the retail 

sale price, excluding taxes, for each motor vehicle sold within 24 hours of Debtor receiving in its 

account collected funds for each sale (to the extent a sale involves a trade in, the Debtor will pay 

to TMCC the full amount of cash due but only if TMCC subordinates its liens on any such trade 

in favor of a new floor plan lender). 
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54. For Debtor’s sales of the other non-floor planned motor vehicles of the Debtor, 

the Debtor shall wire transfer to TMCC 100% of the proceeds of all motor vehicles sold within 

24 hours of Debtor receiving in its account collected funds for each such sale.    

J. Modification of the Automatic Stay Is Appropriate  

55. The DIP Term Sheet provides certain circumstances under which the automatic 

stay of section 362 of the Bankruptcy Code may be modified.  Specifically, DIP Term Sheet 

provides that upon the occurrence of an event of default, but subject to written notice 

requirements agreed upon by the parties, the automatic stay shall terminate automatically to 

allow the DIP Lender to enforce its rights against the DIP Collateral and to exercise any other 

default-related rights and remedies under DIP Term Sheet or applicable law.  

56. The requested modification of the automatic stay is a customary term in DIP 

financing agreement.  Based on the foregoing, the Debtor submits that the Court should modify 

the automatic stay to the extent contemplated by DIP Term Sheet and the proposed Interim 

Order. 

K. Interim Approval of the DIP Financing Should Be Granted 

57. Bankruptcy Rules 4001(b)(2) and (c)(2) provide that a final hearing on a motion 

for authorization to use Cash Collateral or a motion to obtain credit may not be commenced 

earlier than 14 days after service of such motion. The Court, however, is authorized to conduct 

an expedited hearing prior to the expiration of such 14-day period and to authorize the use of 

cash collateral or the obtaining of credit where, as here, such relief is necessary to avoid 

immediate and irreparable harm to a debtor’s estate, pending a final hearing. 

58. The failure to obtain interim approval of the use of Cash Collateral and the DIP 

Financing on an expedited basis will result in immediate and irreparable harm to the Debtor’s 
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estate because the Debtor has an immediate need for cash, and a need to quickly instill 

confidence in the its employees, its trade vendors, and service providers, that the Debtor will 

have access to sufficient working capital and liquidity for its operations during this Chapter 11 

Case. That confidence will help to preserve and maintain the going-concern value of the 

Company. Accordingly, the Debtor seeks immediate entry of the Interim Order to prevent 

immediate and irreparable harm to the Debtor’s estate pending the Final Hearing pursuant to 

Bankruptcy Rules 4001(b)(2) and (c)(2). 

L. Request for a Final Hearing 

59. Pursuant to Bankruptcy Rule 4001(c)(2), the Debtor requests that the Court set a 

date for the Final Hearing as soon as practicable, and fix in the Interim Order a date and time 

prior to the Final Hearing for parties to file objections to approval of the Motion on a final basis 

and entry of a Final DIP Order. 

REQUEST FOR WAIVER OF STAY  

60. The Debtor further seeks a waiver of the stay of the effectiveness of the Interim 

Order that may be imposed by any applicable Bankruptcy Rule.  As set forth above, the use of 

cash collateral is essential to prevent potentially irreparable damage to the Debtor’s operations, 

value and ability to reorganize.  Accordingly, the Debtor submits that sufficient cause exists to 

justify a waiver of any stay imposed by the Bankruptcy Rules, to the extent applicable. 

WAIVER OF MEMORANDUM OF LAW  

61. Because the legal basis upon which the Debtor relies is incorporated herein and 

the Motion does not raise any novel issues of law, the Debtor respectfully requests that the Court 

waive the requirement to file a separate memorandum of law pursuant to D.N.J. LBR 9013-

1(a)(3). 
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NO PRIOR REQUEST  

62. The Debtor has not made any prior request to this or to any other court for the 

relief sought herein.  

NOTICE  

63. Notice of this Application has been given to (i) the Office of the United States 

Trustee for the District of New Jersey, One Newark Center, Suite 2100, Newark, NJ 07102; (ii) 

the Internal Revenue Service, 2970 Market Street, Mail Stop 5-Q30.133, Philadelphia, PA 

191045016; (iii) the New Jersey Division of Taxation Compliance and Enforcement - 

Bankruptcy Unit, 50 Barrack Street, 9th Floor, Trenton, NJ 08695; (iv) the Office of the 

Attorney General of the State of New Jersey, Division of Law, Richard J. Hughes Justice 

Complex, 25 Market Street, Trenton, NJ 08625; (v) the Office of the United States Attorney, 

Peter Rodino Federal Building, 970 Broad Street, Suite 700, Newark, NJ 07102; vi) Toyota 

Motor Credit, 4 Gatehall Drive, Parsippany, NJ  07054; (vii) American Guardian Funding 

Corporation, 4450 Weaver Parkway, Suite 200, Warrenville, IL  60555; (viii) Bank of the West, 

1625 West Fountainhead Parkway, AZ-TTN-10C-A, Tempe, AZ  85282; and (ix) the Debtor’s 

twenty largest unsecured creditors.  In light of the nature of the relief requested herein, the 

Debtor respectfully submits that no other or further notice is required.  

 

 

[Remainder of page intentionally left blank] 
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WHEREFORE, the Debtor respectfully requests entry of interim and final orders, 

substantially in the form submitted herewith, (a) approving the DIP Financing from the DIP 

Lender pursuant to DIP Term Sheet, (b) granting replacement liens and superpriority claims to 

the DIP Lender; (c) authorizing use of Cash Collateral; (d) granting adequate protection for such 

use of Cash Collateral; (e) vacating and modifying the automatic stay to the extent necessary to 

effectuate the terms and provisions of DIP Term Sheet; (f) setting the Final Hearing on the 

Motion, and (g) granting the Debtor such other and further relief as the Court deems just and 

proper.  

Dated:  October 30, 2019 Respectfully submitted, 

ARENT FOX LLP 

     /s/ Robert M. Hirsh  
Robert M. Hirsh, Esq. 
1301 Avenue of the Americas, Floor 42 
New York, NY 10019-6022 
Telephone:  (212) 484-3900 
Facsimile: (212) 484-3990  
Email: hirsh.robert@arentfox.com  
 
 
Proposed Counsel to the Debtor and  Debtor-in-
Possession 
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UNITED STATES BANKRUPTCY COURT  
DISTRICT OF NEW JERSEY  

 
ARENT FOX LLP 
Robert M. Hirsh, Esq. 
1301 Avenue of the Americas 
New York, NY  10019 
Telephone: (212) 484-3900  
Facsimile: (212) 484-3990 
Email: robert.hirsh@arentfox.com  

Proposed Counsel to the Debtor and  
Debtor-in-Possession 
 

 

In re: 

CTE 1 LLC,  

Debtor. 

Chapter 11 

Case No. 19-30256-VFP 

(Honorable Vincent F. Papalia) 

 

INTERIM ORDER (I) AUTHORIZING THE DEBTOR TO OBTAIN POSTPETITION 
FINANCING; (II) GRANTING REPLACEMENT LIENS AND SUPERPRIORITY 

CLAIMS TO THE DIP LENDER; (III) AUTHORIZING USE OF CASH COLLATERAL; 
(IV) GRANTING ADEQUATE PROTECTION (V) MODIFYING THE AUTOMATIC 

STAY; AND (VI) SCHEDULING A FINAL HEARING  
 

The relief set forth on the following pages, numbered two (2) through and including 

twenty-one (21), is hereby ORDERED. 
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Upon the motion (the “Motion”)1 of the above-captioned debtor (the “Debtor” or the 

“Borrower”) in the above-captioned chapter 11 case (the “Chapter 11 Case”), pursuant to sections 

105, 361, 362, 363, and 364 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the 

“Bankruptcy Code”), Rules 4001, 6004 and 9014 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), and Rule 4001-3 of the Local Bankruptcy Rules of the United States 

Bankruptcy Court for the District of New Jersey (“LBR”), seeking entry of an interim order (the 

“Interim Order”) and a final order (the “Final Order”) granting inter alia: (i) authorizing the Debtor 

to obtain secured postpetition credit in the form of working capital, floor plan and parts financing 

from Toyota Motor Credit Corp. (“TMCC” or the “DIP Lender”), consisting of a credit facility in 

the aggregate principal amount of up to $2 million (the “DIP Financing” or the “DIP Facility”) for 

the purpose of funding the Debtor’s operating and working capital needs and the administration of 

the Debtor’s chapter 11 case (the “Chapter 11 Case”), in accordance with (a) that certain term sheet 

entered into by and between the Debtor and TMCC attached hereto as Exhibit A (the “DIP Term 

Sheet”) and (b) the budget (“Budget”) attached hereto as Exhibit B; (ii) granting to the DIP Lender 

(a) valid, fully perfected, and enforceable security interests and liens (collectively, the “DIP 

Liens”) in and upon the DIP Collateral (defined below) pursuant to sections 364(c)(2) and 

364(d)(1) of the Bankruptcy Code and (b) an allowed superpriority administrative expense claim 

(the “DIP Superpriority Claim”) pursuant to section 364(c)(1) of the Bankruptcy Code; (iii) 

authorizing the Debtor’s use of cash collateral pursuant to section 363 of the Bankruptcy Code; 

                                                      
1 Unless stated otherwise, capitalized terms used but not defined herein shall have the meanings 
ascribed to them in the Motion. 
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(iv) granting adequate protection for such use of cash collateral pursuant to sections 361 and 363 

of the Bankruptcy Code; (v) vacating and modifying the automatic stay to the extent necessary to 

effectuate the terms and provisions of the Interim Order and the DIP Term Sheet; and (vi) 

scheduling a final hearing (the “Final Hearing”) pursuant to Rules 4001(b)(2) and (c)(2) of 

Bankruptcy Rules to consider entry of the final order approving the Motion, authorizing and 

approving the DIP Financing and use of cash collateral on a final basis, the Court having 

considered the Motion and the exhibits attached thereto, the evidence submitted or adduced and 

the arguments of counsel made at the interim hearing held on October 31, 2019 (the “Interim 

Hearing”) and having found that due and proper notice (the “Notice”) of the Motion and the Interim 

Hearing having been served by the Debtor in accordance with Bankruptcy Rule 4001(b)(2) and 

(c)(2): (i) the Office of the United States Trustee for the District of New Jersey, One Newark 

Center, Suite 2100, Newark, NJ 07102; (ii) the Internal Revenue Service, 2970 Market Street, Mail 

Stop 5-Q30.133, Philadelphia, PA 19104¬5016; (iii) the New Jersey Division of Taxation 

Compliance and Enforcement - Bankruptcy Unit, 50 Barrack Street, 9th Floor, Trenton, NJ 08695; 

(iv) the Office of the Attorney General of the State of New Jersey, Division of Law, Richard J. 

Hughes Justice Complex, 25 Market Street, Trenton, NJ 08625; (v) the Office of the United States 

Attorney, Peter Rodino Federal Building, 970 Broad Street, Suite 700, Newark, NJ 07102; vi) 

Toyota Motor Credit, 4 Gatehall Drive, Parsippany, NJ  07054; (vii) American Guardian Funding 

Corporation, 4450 Weaver Parkway, Suite 200, Warrenville, IL  60555; (viii) Bank of the West, 

1625 West Fountainhead Parkway, AZ-TTN-10C-A, Tempe, AZ  85282; and (ix) the Debtor’s 

twenty largest unsecured creditors, and the Interim Hearing to consider the interim relief requested 
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in the Motion having been held and concluded; and all objections, if any, to the interim relief 

requested in the Motion having been withdrawn, resolved or overruled by the Court; and it 

appearing to the Court that granting the interim relief requested is necessary to avoid potential 

immediate and irreparable harm to the Debtor and its estate and otherwise is fair and reasonable 

and in the best interests of the Debtor, its estate, and its creditors and parties in interest, and is 

essential for the continued operation of the Debtor’s businesses and represents a sound exercise of 

the Debtor’s business judgment; and after due deliberation and consideration, and for good and 

sufficient cause appearing therefor; 

THE COURT HEREBY FINDS AS A MATTER OF FACT AND CONCLUDES AS A 

MATTER OF LAW that:2 

A. Petition Date.  On October 27, 2019 (the “Petition Date”), the Debtor filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code, commencing the Chapter 

11 Case in the United States Bankruptcy Court for the District of New Jersey. 

B. Debtor-in-Possession.  The Debtor is operating its business as debtor-in-possession 

pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. At the time of entry of this Interim 

Order, no request has been made for the appointment of a trustee or examiner and no statutory 

committee has been appointed in the Chapter 11 Case. 

C. Notice.  Notice of the Interim Hearing and the relief requested in the Motion has 

been provided by the Debtor to certain parties in interest, including on (i) the Office of the United 

                                                      
2 To the extent, any findings of fact constitute conclusions of law, they are adopted as such, and 
vice versa, pursuant to Fed. R. Bankr. P. 7052. 
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States Trustee for the District of New Jersey; (ii) the Internal Revenue Service; (iii) the New Jersey 

Division of Taxation Compliance and Enforcement; (iv) the Office of the Attorney General of the 

State of New Jersey; (v) the Office of the United States Attorney; vi) Toyota Motor Credit; (vii) 

American Guardian Funding Corporation; (viii) Bank of the West; and (ix) the Debtor’s twenty 

largest unsecured creditors.  

D. Jurisdiction and Venue.  This Court has jurisdiction over the Motion pursuant to 28 

U.S.C. §§ 157 and 1334 and the Standing Order of Reference to the Bankruptcy Court Under Title 

11 of the United States District Court for the District of New Jersey, entered on July 23, 1984, and 

amended on September 18, 2012 (Simandle, C.J.).  Venue is proper in this district pursuant to 28 

U.S.C. §§ 1408 and 1409.  This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 

E. Pre-Petition Debt.  Prior to the commencement of the Chapter 11 Case, on or about 

August 17, 2017, the Debtor executed and delivered to TMCC an Inventory Loan and Security 

Agreement, and Capital Loan and Security Agreement, as amended from time to time (collectively, 

the “TMCC Loan Documents”).  As of the Petition Date, TMCC believes the current balance owed 

under the prepetition loan is approximately $60,676.319.69, of which $11,474,652.40 purportedly 

represents amounts past due for vehicles and parts sold without the remitting of appropriate 

repayment, exclusive of interest and fees.  TMCC holds a first priority lien on and security interest 

in the TMCC Collateral, as defined in the Motion, which secures TMCC’s claims, pursuant to and 

in accordance with the TMCC Loan Documents, by virtue of the filing and recording of a UCC-1 

with the New Jersey Department of the Treasury on July 18, 2017 and that its lien in the TMCC 

Collateral is duly perfected, valid, existing, and legally enforceable. 
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F. No Credit Available on More Favorable Terms.  The Debtor is unable to procure 

financing in the form of unsecured credit allowable as an administrative expense under §§ 364(a) 

or 364(b) of the Bankruptcy Code and have been unable to procure the necessary financing on 

terms more favorable or flexible, taken as a whole, than the financing offered by DIP Lender 

pursuant to the DIP Term Sheet. 

G. Best Interests of Estate.  It is in the best interests of the Debtor’s estate and creditors 

that the Debtor be allowed to enter into the DIP Facility to obtain postpetition secured financing 

from the DIP Lender under the terms and conditions set forth herein and in the DIP Term Sheet, 

as such financing is necessary to avoid immediate and irreparable harm to the Debtor’s estate and 

for the continued operation of the Debtor’s business. 

H. Good Faith.  The extension of credit and financial accommodations under the DIP 

Term Sheet are fair, reasonable, in good faith, negotiated at arm’s length, reflect the Debtor’s 

exercise of prudent business judgment, and are supported by reasonably equivalent value and fair 

consideration.  Accordingly, the DIP Lender is entitled to the protections of Bankruptcy Code 

section 364(e). 

I. Good Cause. The relief requested in the Motion is necessary, essential and 

appropriate, and is in the best interest of and will benefit the Debtor, its creditors and its estate, as 

the relief will, among other things, provide the Debtor with the necessary liquidity to (1) ensure 

the Debtor’s ability to preserve the franchises, satisfy post-petition administrative obligations, and 

operate its business, (2) preserve and maximize the value of the Debtor’s estate for the benefit of 
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all the Debtor’s creditors, and (3) avoid potential immediate and irreparable harm to the Debtor, 

its creditors, its business, its employees, and its assets. 

J. Necessity of DIP Facility Terms.  The terms of the DIP Term Sheet and the Interim 

Order assuring that the DIP Liens and the DIP Superpriority Claim and other protections granted 

in the Interim Order will not be affected by any subsequent reversal or modification of the Interim 

Order or any other order, as provided in section 364(e) of the Bankruptcy Code, which is applicable 

to the postpetition financing arrangement contemplated in the DIP Term Sheet, are necessary in 

order to induce the DIP Lender to provide postpetition financing to the Debtor. 

K. Need for Post-Petition Financing.  The Debtor does not have sufficient and reliable 

sources of working capital, including cash collateral, to continue to operate its business in the 

ordinary course of business without the financing requested in the Motion.  The Debtor’s ability 

to maintain business relationships with its customers, trade vendors, and service suppliers, to pay 

its employees, and to otherwise fund its operations is essential to the Debtor’s continued viability 

as the Debtor seek to maximize the value of the assets of its estate for the benefit of all creditors 

of the Debtor.  The ability of the Debtor to obtain sufficient and stable working capital and liquidity 

through the proposed post-petition financing arrangements with the DIP Lender as set forth in this 

Interim Order and the DIP Term Sheet is vital to the preservation and maintenance of the going 

concern of the Debtor.  Accordingly, the Debtor has an immediate need to obtain the postpetition 

financing in order to, among other things, permit the orderly continuation of the operation of its 

business, minimize the disruption of its business operations, and preserve and maximize the value 
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of the assets of the Debtor’s bankruptcy estate in order to maximize the recovery to all creditors 

of the estate. 

L. Need to Use Cash Collateral.  The Debtor needs to use Cash Collateral, as defined 

in the Motion, in order to, among other things, preserve, maintain and maximize the value of its 

assets and business.  The ability of the Debtor to maintain liquidity through the use of Cash 

Collateral is vital to the Debtor and its efforts to maximize the value of its asset.  Accordingly, the 

Debtor has demonstrated good and sufficient cause for the relief granted herein.  

M. Immediate Entry.  Sufficient cause exists for immediate entry of this Interim 

Order pursuant to Bankruptcy Rule 4001(c)(2). 

Based upon the foregoing findings and conclusions, the Motion and the record before the 

Court with respect to the Motion, and good and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED that: 

1. DIP Facility Approval.  The DIP Facility is hereby approved.  Any objections to 

the interim relief requested in the Motion that have not been withdrawn, waived or settled, and all 

reservations of rights included therein, are hereby denied and overruled, except as reserved on the 

record at the hearing on October 31, 2019.  The Debtor is authorized, pursuant to section 364 of 

the Bankruptcy Code, to enter into and be a party to the DIP Facility pursuant to the DIP Term 

Sheet (with such changes, if any, as were authorized to be made as amendments to the DIP Term 

Sheet in accordance with this Interim Order), to perform under the DIP Term Sheet and such other 

and additional documents necessary or desired to implement the DIP Facility or the DIP Term 
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Sheet, and to obtain postpetition secured financing from the DIP Lender, to avoid immediate and 

irreparable harm to the Debtor’s estate. 

2. DIP Obligations.  The DIP Term Sheet shall constitute and evidence the valid and 

binding effect of the Debtor’s obligations as defined and provided for in the DIP Term Sheet 

(collectively, the “DIP Obligations”), which shall be legal, valid, and binding obligations of the 

Debtor and enforceable against the Debtor, its estate, any successors thereto, including, without 

limitation, any trustee appointed in the Debtor’s case, or in a case under chapter 7 of the 

Bankruptcy Code upon the conversion of such case, or in any other proceedings superseding or 

related to any of the foregoing, any successors thereto, and any party determined to be the 

beneficial owner of the DIP Collateral by this Court.  The Debtor and its successors shall be jointly 

and severally liable for repayment of any funds advanced pursuant to the DIP Term Sheet, together 

with interest thereon, at the times and in the amounts set forth in the DIP Term Sheet and all DIP 

Obligations.  No obligation, payment, transfer or grant of security under the DIP Term Sheet or 

the Interim Order, with respect to the DIP Facility shall be stayed, restrained, voided, voidable or 

recoverable under the Bankruptcy Code or under any applicable non-bankruptcy law, or subject to 

any defense, reduction, setoff, recoupment or counterclaim. 

3. Authorization to Borrow.  Upon entry of this Interim Order and during the period 

prior to entry of the Final Order, the Debtor is immediately authorized to borrow from the DIP 

Lender under the DIP Facility, up to $2 million, subject to the terms and conditions set forth in the 

DIP Term Sheet and this Interim Order.    
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4. Use of Proceeds.  The Debtor shall use advances of credit under the DIP Facility 

only for the express purposes specifically set forth in this Interim Order and the Budget.  The 

Debtor is authorized to use the proceeds of the DIP Facility to (a) fund the post-petition working 

capital needs of the Debtor during the pendency of the Chapter 11 Case, (b) pay fees, costs and 

expenses of the DIP Facility on the terms and conditions described in this Interim Order, and (c) 

pay the allowed administrative costs and expenses of the Chapter 11 Case, in each case, solely in 

accordance with the Budget and this Interim Order.   

5. Budget and Reporting.  Except as otherwise provided herein or approved by the 

DIP Lender, the proceeds from the DIP Facility shall be used only in compliance with the terms 

of the Budget and this Interim Order.  The Debtor shall comply with the requirements and 

obligations set forth in the DIP Term Sheet.   

6. Use of Cash Collateral.  The Debtor is authorized to use Cash Collateral in 

accordance with and pursuant to this Interim Order and the Budget.  Prior to the Maturity Date and 

until indefeasible payment in full of the DIP Obligations, the Debtor agrees that it will not use or 

seek to use Cash Collateral other than pursuant to the terms of this Interim Order. 

7. DIP Superpriority Claims.  In accordance with section 364(c)(1) of the Bankruptcy 

Code, the DIP Obligations shall constitute allowed DIP Superpriority Claims with priority in 

payment over any and all administrative expenses at any time existing or arising, of any kind or 

nature whatsoever, including, without limitation, the kinds specified or ordered pursuant to any 

provision of the Bankruptcy Code, including, but not limited to, sections 105, 326, 328, 330, 331, 

503(b), 506(c) (subject to the entry of the Final Order with respect to section 506(c) only), 507(a), 
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507(b), 726, 1113 and 1114 of the Bankruptcy Code or otherwise, including those resulting from 

the conversion of the Chapter 11 Case pursuant to section 1112 of the Bankruptcy Code, whether 

or not such expenses or claims may become secured by a judgment lien or other non-consensual 

lien, levy or attachment; provided, however, that the DIP Superpriority Claims shall be subject to 

and subordinate to only the Carve-Out; provided, further that the DIP Superpriority Claims shall 

have recourse to and be payable from all prepetition and postpetition property and assets of the 

Debtor and the estate and all DIP Collateral and all proceeds thereof. 

8. DIP Liens. 

(a) Effective immediately as of the entry of this Interim Order, as security for 

the DIP Obligations, the DIP Lender is granted, continuing, valid, binding, enforceable, non-

avoidable, and automatically and properly perfected security interests in and liens (collectively, 

the “DIP Liens”) on all DIP Collateral as collateral security for the prompt and complete 

performance and payment when due of the DIP Obligations.  The term “DIP Collateral” means the 

Debtor’s presently owned or hereafter acquired property and assets (including, under the terms of 

any final financing order, claim of action brought under Chapter 5 of the Bankruptcy Code and 

proceeds thereof), whether such property and assets were acquired by Debtor before or after the 

Petition Date, of any kind or nature, whether real or personal, tangible or intangible, wherever 

located.    

(b) Subject to the entry of the Final Order, to the fullest extent permitted by the 

Bankruptcy Code or applicable law, and except as otherwise set forth herein, any provision of any 

lease other than a real property lease, loan document, easement, use agreement, proffer, covenant, 
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license, contract, organizational document, or other instrument or agreement that requires the 

consent or the payment of any fees or obligations to any entity in order for the Debtor to pledge, 

grant, mortgage, sell, assign, or otherwise transfer any fee or leasehold interest or the proceeds 

thereof or other DIP Collateral, shall have no force or effect with respect to the DIP Liens on such 

leasehold interests or other applicable DIP Collateral or the proceeds of any assignment and/or 

sale thereof by any Debtor, in favor of the DIP Lender in accordance with the terms of the DIP 

Term Sheet, or this Interim Order. 

9. Priority of DIP Lien.  Except as expressly set forth herein and the Carve-out, the 

DIP Liens and the DIP Superpriority Claims shall not be made junior to or pari passu with (1) any 

lien, security interest or claim heretofore or hereinafter granted in the Chapter 11 Case or any 

successor case, and shall be valid and enforceable against the Debtor, its estate, any trustee or any 

other estate representative appointed or elected in the Chapter 11 Case or any successor case and/or 

upon the dismissal or conversion of the Chapter 11 Case or any successor case, (2) any lien that is 

avoided and preserved for the benefit of the Debtor and its estate under section 551 of the 

Bankruptcy Code or otherwise, (3) any intercompany or affiliate lien or claim; and (4) subject to 

entry of the Final Order, any liens arising after the Petition Date excluding any liens or security 

interests granted in favor of any federal, state, municipal or other governmental unit, commission, 

or board for any liability of the Debtor.        

10. Carve-Out.  

(a) Carve-Out.  As used in this Interim Order, the term “Carve-Out” means, 

collectively, the sum of:  (a) fees of the Clerk of the Court and US Trustee fees payable under 28 
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U.S.C. § 1930 and 31 U.S.C § 3717;  (b)  fees and expenses of the Debtor’s counsel in the Chapter 

11 Case up to the amount of two hundred fifty thousand dollars ($250,000) in accordance with the 

Budget; and (c) fees and expenses of any chapter 7 trustee appointed in this Chapter 11 Case up to 

the amount of twenty five thousand dollars ($25,000), subject to the limitation that the Carve-Out 

shall not apply to any fees and expenses incurred or as may be awarded pursuant to §§ 330 or 331 

of the Bankruptcy Code or pursuant to any monthly fee order entered in the Debtor’s Chapter 11 

Case which relate to challenging the claim or liens of TMCC.  No portion of the Carve-Out or any 

Cash Collateral may be used in violation of this Interim Order.      

(b) Objection Rights.  Nothing contained herein is intended to constitute, nor 

shall be construed as consent to the allowed of any estate professional’s fees, costs and expenses 

by any party and shall not affect the rights of the Debtor, the DIP Lender or any other party in 

interest to object to the allowance and/or payment of any such amounts incurred or requested.  

11. Application of Proceeds.  Subject to the entry of the Final Order, in no event shall 

the DIP Lender be subject to the equitable doctrine of “marshaling” or any other similar doctrine 

with respect to the DIP Collateral, and all proceeds thereof shall be received and used in 

accordance with this Interim Order.   

12. Disposition of Collateral.  The Debtor shall not sell, transfer, lease, encumber or 

otherwise dispose of any portion of the DIP Collateral, other than in the ordinary course of business 

or in connection with the payments contemplated under this Interim Order, without the prior 

written consent of the DIP Lender (and no such consent shall be implied from any other action, 

inaction or acquiescence by the DIP Lender) or order of this Court.  Notwithstanding anything 
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otherwise provided herein, 100% of any net cash proceeds of any sale of DIP Collateral outside of 

the ordinary course of business shall, subject to the satisfaction of the Carve-Out, be used to 

immediately satisfy the DIP Obligations.   

13. Restrictions on Granting Postpetition Liens.  Other than the Carve-Out or as 

otherwise provided in this Interim Order, the Final Order or the DIP Term Sheet, no claim or lien 

having a priority superior or pari passu with those granted by this Interim Order and the DIP Term 

Sheet to the DIP Lender shall be granted or permitted by any order of this Court heretofore or 

hereafter entered in the Chapter 11 Case, and the Debtor will not grant any such mortgages, 

security interests or liens in the DIP Collateral (or any portion thereof) or to any other parties 

pursuant to section 364(d) of the Bankruptcy Code or otherwise.  For avoidance of doubt, there 

shall be no restriction and this paragraph shall not apply and excludes any liens or security interests 

granted in favor of any federal, state, municipal or other governmental unit, commission, board or 

court for any liability of the Debtor. 

14. Automatic Effectiveness of Liens.  The DIP Liens shall not be subject to a challenge 

and shall attach and become valid, perfected, binding, enforceable, non-avoidable and effective by 

operation of law as of the date of the entry of this Interim Order on a final basis, without any further 

action by the Debtor and the DIP Lender, respectively, and without the necessity of execution by 

the Debtor or the filing or recordation, of any financing statements, security agreements, deposit 

control agreements, vehicle lien applications, mortgages, filings with a governmental unit, or other 

documents or the taking of any other actions.  If the DIP Lender hereafter requests that the Debtor 

execute and/or deliver to the DIP Lender financing statements, control agreements, mortgages, or 
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other documents considered by the DIP Lender to be reasonably necessary or desirable to further 

evidence the perfection of the DIP Liens the Debtor is hereby authorized and directed to execute 

and/or deliver such financing statements, control agreements, mortgages, and documents, and the 

DIP Lender is hereby authorized to file or record such documents in its discretion without seeking 

modification of the automatic stay under section 362 of the Bankruptcy Code, in which event all 

such documents shall be deemed to have been filed or recorded at the time and on the date of the 

entry of this Interim Order; provided, however, no such filing or recordation shall be necessary or 

required in order to create or perfect the DIP Liens.  The DIP Lender, in its sole discretion, may 

file a photocopy of this Interim Order as a financing statement with any filing or recording office 

or with any registry of deeds or similar office, in addition to, or in lieu of, such financing 

statements, notices of liens or similar statements. 

15. Protection Under Section 364(e) of the Bankruptcy Code.  The DIP Lender has 

acted in good faith in connection with this Interim Order and its reliance on this Interim Order is 

in good faith.  The reversal or modification on appeal of the authorizations under section 364 of 

the Bankruptcy Code contained in this Interim Order does not affect the validity of any DIP 

Obligation or the DIP Liens, or the Adequate Protection Liens whether or not the DIP Lender or 

Prepetition Secured Parties (as applicable) knew of the pendency of the appeal, unless such 

authorization and incurrence of DIP Obligations and DIP Lien and advance of the DIP Facility 

Loan under 364 of the Bankruptcy Code in this Interim Order and the Final Order, were stayed 

pending appeal. 
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16. Reservation of Rights of the DIP Lender.  Notwithstanding any other provision of 

this Interim Order to the contrary, the entry of this Interim Order is without prejudice to, and does 

not constitute a waiver of, expressly or implicitly, or otherwise impair: (i) any of the rights of the 

DIP Lender under the Bankruptcy Code or under non-bankruptcy law, including, without 

limitation, the right of any of such parties to (a) request further modification of the automatic stay 

of section 362 of the Bankruptcy Code, (b) request dismissal of the Chapter 11 Case, conversion 

of the Chapter 11 Case to a case under chapter 7, or appointment of a chapter 11 trustee or examiner 

with expanded powers in the Chapter 11 Case, (c) seek to propose, subject to the provisions of 

section 1121 of the Bankruptcy Code, a chapter 11 plan or plans; or (ii) any other rights, claims, 

or privileges (whether legal or equitable or otherwise) of the DIP Lender.      

17. Modification of Stay.  Subject to the terms set forth herein, the automatic stay 

imposed under section 362(a) of the Bankruptcy Code is hereby modified as necessary to 

effectuate all of the terms, rights, benefits, privileges, remedies and provisions of this Interim 

Order, including without limitation, to permit the DIP Lender to exercise all rights and remedies 

provided for herein. 

18. Survival of DIP Liens, DIP Superpriority Claims, and Other Rights.  If, in 

accordance with section 364(e) of the Bankruptcy Code, this Interim Order does not become a 

final non-appealable order, if a trustee terminates this Interim Order, or if any of the provisions of 

this Interim Order are hereafter modified, amended, vacated or stayed by subsequent order of this 

Court or any other court, such termination or subsequent order shall not affect the priority, validity, 

enforceability or effectiveness of (or subordination to the Carve-Out of) any lien, security interests 
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or any other benefit or claim authorized hereby with respect to any DIP Obligations incurred prior 

to the effective date of such termination or subsequent order.  All such liens, security interests, 

claims and other benefits shall be governed in all respects by the original provisions of this Interim 

Order, and the DIP Lender shall be entitled to all the rights, remedies, privileges and benefits 

granted herein, including the liens and priorities granted herein, with respect to any DIP Loan and 

Adequate Protection Obligations, subject to the Carve-Out. 

19. Survival of this Interim Order.  The provisions of this Interim Order and any actions 

taken pursuant hereto shall survive the entry of any order: (i) confirming any plan of reorganization 

in the Chapter 11 Case; (ii) converting of the Chapter 11 Case to a chapter 7 case; or (iii) dismissing 

the Chapter 11 Case.  

20. Proofs of Claim.  Notwithstanding any order entered by the Bankruptcy Court in 

relation to the establishment of a bar date in the Chapter 11 Case to the contrary, or otherwise, the 

DIP Lender shall not be required to file proofs of claim in the Chapter 11 Case for any claim 

allowed herein. 

21.  Immediate Effect of Order.  The terms and conditions of this Interim Order shall 

be effective and immediately enforceable upon its entry by the Clerk of the Court notwithstanding 

any potential application of Bankruptcy Rule 6004(h) or otherwise.  Furthermore, to the extent 

applicable, the notice requirements and/or stays imposed by Bankruptcy Rules 4001(a)(3), 

6003(b), and 6004(a) are hereby waived for good and sufficient cause. The requirements of 

Bankruptcy Rules 4001, 6003, and 6004, in each case to the extent applicable, are satisfied by the 

contents of the Motion.      
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LEXUS OF ENGLEWOOD
DIP Budget
$ in 000's

Week Ending 3-Nov 10-Nov 17-Nov 24-Nov Total
1 2 3 4 Notes

Cash Balance
Beginning Cash 50                 ‐            ‐            ‐            50            
Change in Cash (677)             (755)          (428)          (595)          (2,454)      
Unadjusted Ending Balance (627)             (755)          (428)          (595)          (2,404)      
ADJ for Uncleared Checks
Draw / Repayment on DIP financing 627              755           428           595           2,404       
Ending Cash Balance ‐               ‐            ‐            ‐            ‐           

Cumulative DIP Funding 627            1,382      1,810      2,404      

Price Per Unit ‐ New Cars 53.0$           53.0$        53.0$        53.0$        53.0$        Based on New Vehicle inventory at 9/30 of $18.7MM for 353 vehicles
# Units ‐ New Cars 20                 40             50             50             160           Based on Sep sales / ave price per vehicle
Gross Sales ‐ New Cars 1,060           2,120        2,650        2,650        8,480       

Gross Cost ‐ New Cars 55.0$           55.0$        55.0$        55.0$        40.0$        Back solved to derive $2K gross loss per vehicle
Gross Margin / Vehicle (2)                  (2)              (2)              (2)              (8)             
Total Gross Margin (40)               (80)            (100)          (100)          (320)         

Receipts Sep Actual
New Car Margin (40)$             (80)$          (100)$        (100)$        (320)$        $2k loss per car * 35 new cars per week
Service Revenue 611.4 143              143           143           143           571           Based on Sep actual
Parts & Accessories Revenue 624.9 146              146           146           146           583           Based on Sep actual

Insurance/Add‐Ons/Enhancements Revenue 20                 40             50             50             160           $1k per vehicle sold. Not in Sep P&L so may be double counting with amounts included in Service Revenue?
Total Receipts 268              248           238           238           994          

Operating Disbursements Sep Actual

Payroll 901.6            (210)             (210)          (210)          (210)          (841)         
Based on Sep actual ‐ includes Salaries, Vacation & Time Off Pay.  Total cost needs re‐weighting to show monthly 
spike

Bonus & Commissions (18)               (18)            (18)            (159)          (213)         
Payroll Taxes (Employer) 61.5              (14)               (14)            (14)            (14)            (57)            Based on Sep actual

SA Horizon ‐ Medical 70.0              (16)               (16)            (16)            (16)            (65)           
Based on statement, not sure which line item this expense is included in Sep P&L ‐ may be double counting with 
Employee Benefits etc

SA Vision & Dental 8.0                (2)                  (2)              (2)              (2)              (7)             
Based on statement, not sure which line item this expense is included in Sep P&L ‐ may be double counting with 
Employee Benefits etc
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SA Union Dues 3.0                ‐               ‐            (3)              ‐            (3)             
Based on statement, not sure which line item this expense is included in Sep P&L ‐ may be double counting with 
Employee Benefits etc

SA Union Healthcare 22.0              ‐               ‐            (22)            ‐            (22)           
Based on statement, not sure which line item this expense is included in Sep P&L ‐ may be double counting with 
Employee Benefits etc

SA Rent 208.7            ‐               (209)          (28)            ‐            (237)          1 month plus 4 day stub period, based on Sep actual
SA Real Estate Taxes (86)               ‐            ‐            ‐            (86)            Due 11/1 for multiple locations re: Q4. Source ‐ statements

SA Utilities 19.7              (5)                  (5)              (5)              (5)              (18)            Heat, Light, Power & Water. $17k per statements. $20k per Sep actual.
Telephone 19.6              ‐               (20)            ‐            ‐            (20)            Based on Sep actual
Parts & Accessories Cost 429.0            (100)             (100)          (100)          (100)          (400)          Based on Sep Actual Cost of Sales $100k, but use $150k

SA Warranty Costs (10)               (20)            (25)            (25)            (80)            Based on 50% margin on associated revenue

SA CDK 55.0              ‐               (55)            ‐            ‐            (55)            CDK $55k per month, consistent with Sep actual charge for 'Data Processing & IT' of $50K
Delivery Expense 34.8              (8)                  (8)              (8)              (8)              (32)            Based on Sep actual ‐ includes cleaning etc of cars?

Outside Services 119.4            (28)               (28)            (28)            (28)            (111)          Based on Sep actual ‐ not sure what it includes or if it can be avoided in next 4 weeks
Insurance 52.9              ‐               (53)            ‐            ‐            (53)            Based on Sep actual

SA Amtrust ‐ Workers Comp 9.0                (9)              (9)             
Based on statement, not sure which line item this expense is included in Sep P&L ‐ may be double counting with 
Employee Benefits etc

Advertising & Marketing 178.9            (42)               (42)            (42)            (42)            (167)          Based on Sep actual
Sales Tax ‐               ‐            ‐            (59)            (59)            Based on 4 days sales in October post‐filing stub period

Miscellaneous 36.8              (25)               (25)            (25)            (25)            (100)         
Based on Sep actual ‐ includes: Stationery, office supplies, postage, dues & subs, laundry & uniforms, supplies & 
small tools, freight, equip maintenance repair & rental

Deposits Received ‐ Funds Spent (25)            (25)           
Trade Equity not Paid Approximately 90 cars were not paid off.  Estimating cost.
Leases Not Paid Off ‐            Approximately 90 cars were not paid off.  Estimating cost.

Total Operating Disbursements (564)             (859)          (546)          (693)          (2,662)     

Operating Cash Flow (296)             (610)          (308)          (455)          (1,668)     

Interest ‐ Capital Loans 20,038.3      (125)             ‐            ‐            ‐            (125)          Oct monthly interest. Assumes 7.5% fixed. Based on liability o/s at 9/30 per Balance Sheet

Interest ‐ Floorplan Financing 26,623.8      (111)             ‐            ‐            ‐            (111)          Oct monthly interest. Assumes 5.0% fixed. Based on liability o/s at 9/30 per Balance Sheet

Interest ‐ DIP ‐               ‐            ‐            ‐            ‐            Assumes LIBOR+5%. First monthly interest payment assumed to be not until 12/1/2019

Interest ‐ Other ‐               ‐            ‐            ‐            ‐            Assumed no non‐Toyota interest will be paid during budget period

Non‐Operating Disbursements (236)             ‐            ‐            ‐            (236)         

Professional Fees & Bankruptcy Expenses
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Carl Marks Advisors (37)               (37)            (37)            (37)            (148)          See Prof Fees tab ‐ no cash payments during first 4 weeks
Debtors Counsel (77)               (77)            (52)            (52)            (258)          See Prof Fees tab ‐ no cash payments during first 4 weeks
UCC ‐               ‐            ‐            ‐            ‐            See Prof Fees tab ‐ no cash payments during first 4 weeks
Lender Counsel (25)               (25)            (25)            (25)            (100)          See Prof Fees tab ‐ no cash payments during first 4 weeks
Other Legal (6)                  (6)              (6)              (6)              (24)            See Prof Fees tab ‐ no cash payments during first 4 weeks
Claims Processing ‐               ‐            ‐            ‐            ‐           
Trustee Fees ‐               ‐            ‐            ‐            ‐            Due Quarterly
Utility Deposit ‐               ‐            ‐            (20)            (20)            Based on 1 month of utility costs
Critical Vendor Payments ‐               ‐            ‐            ‐            ‐            See Critical Vendor Payment Tab ‐ Currently none
Total Professional Fees & BK Exp (145)             (145)          (120)          (140)          (550)         

Cash Reconciliation
Total Receipts 268              248           238           238           994          
Total Disbursements (800)             (859)          (546)          (693)          (2,898)      
Total Professional Fees & BK Expenses (145)             (145)          (120)          (140)          (550)         
Net Cash Change (677)             (755)          (428)          (595)          (2,454)     

Sales Tax Receipts 47                 84             103           103           Based on 50% of gross sales value and weighted average sales tax rate of 7% (due to split of NJ/NY sales)

Sales Tax Disbursements (59)            Negligible, based on 4 days sales (post Bankruptcy filing, Oct. 28‐31) only
Sales Tax Rate 7.0% 7.0% 7.0% 7.0%

NOTE: Sales Taxes are collected at sale and are remitted on the 20th of the following month.  Sales tax to be deposited into separate blocked account.

‐              
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LEXUS OF ENGLEWOOD
Professional Fees
$ in 000's

10/27/19 11/03/19 11/10/19 11/17/19 11/24/19 12/01/19 12/08/19 12/15/19 12/22/19 12/29/19 01/05/20 01/12/20 01/19/20 01/26/20 13- Week
Pre-Petition 1 2 3 4 5 6 7 8 9 10 11 12 13 Total

CMA
Prof. fees 35          35          35          35        35          35          35          35        35          35          35          35          35          455        
Expenses 2            2            2            2          2            2            2            2          2            2            2            2            2            26          
Payments (185)       (185)       (370)       
Net Due 37          74          111        148      185        37          74          111      148        185        37          74          111        111        

Debtors Counsel
Prof. fees 75          75          50          50        50          50          50          50        50          50          50          50          50          700        
Expenses 2            2            2            2          2            2            2            2          2            2            2            2            2            26          
Payments (310)       (260)       (570)       
Net Due 77          154        206        258      310        52          104        156      208        260        52          104        156        156        

UCC
Prof. fees 25          25          50          
Expenses 2            2            4            
Payments (27)         (27)         (54)         
Net Due -         -         -         -       27          -         -         -       -         27          -         -         -         -         

Lender Counsel
Prof. fees 25          25          25          25        25          25          25          25        25          25          25          25          25          325        
Expenses -         
Payments (125)       (125)       (250)       
Net Due 25          50          75          100      125        25          50          75        100        125        25          50          75          75          

Other Legal
Prof. fees 5            5            5            5          5            5            5            5          5            5            5            5            5            # 65          
Expenses 1            1            1            1          1            1            1            1          1            1            1            1            1            # 13          
Payments (30)         (30)         (60)         
Net Due 6            12          18          24        30          6            12          18        24          30          6            12          18          18          

Total Prof Fees & Expenses 145        145        120        120      147        120        120        120      120        147        120        120        120        1,664     
Total Prof Fees & Expenses Paid -         -         -         -       -         (677)       -         -       -         -         (627)       -         -         (1,304)    
Total Professional Fees Due 145        290        410        530      677        120        240        360      480        627        120        240        360        360        

Week Ending

Lexus of Englewood DIP Budget 10-30-19 v1 (003).xlsx - Professional Fees
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LEXUS OF ENGLEWOOD
Critical Vendor Payments
$ in 000's

Sale Proceeds

10/27/19 11/03/19 11/10/19 11/17/19 11/24/19 12/01/19 12/08/19 12/15/19 12/22/19 12/29/19 01/05/20 01/12/20 01/19/20 01/26/20 13- Week / Assumed

Amount Due Pre-Petition 1 2 3 4 5 6 7 8 9 10 11 12 13 Total by Buyer

Employee Payroll -                -         -             
Medical 209               209         -          209         209            
UAW -                -         -             
Insurance -                -          -         
Workers Comp -                -          -         

-         
Total Payments 209               209         -          -          -          -         -          -          -          -        -          -          -          -          -          209         209            

Week Ending

Lexus of Englewood DIP Budget 10-30-19 v1 (003).xlsx - Critical Pymt
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LEXUS OF ENGLEWOOD
Critical Vendor Payments
$ in 000's

Sale Proceeds

10/27/19 11/03/19 11/10/19 11/17/19 11/24/19 12/01/19 12/08/19 12/15/19 12/22/19 12/29/19 01/05/20 01/12/20 01/19/20 01/26/20 13- Week / Assumed

Amount Due Pre-Petition 1 2 3 4 5 6 7 8 9 10 11 12 13 Total by Buyer

DIP -                -         -             
Opening Balance -          627         1,382      1,810     -          -          -        -          -          -          -          -          
Drawn 627         755         428         595         
Repayments -          -          -          -         
Closing Balance 627         1,382      1,810      2,404     

LIBOR 1.94%
Margin 5.00%

Interest Accrued 6             21           33           43           -          -          -        -          -          -          -          -          
Interest Paid -          -          -          -         (103)        -          -          -        -          

Capital Loan
Brought Forward 20,038    20,038    20,038    20,038   
Repayments -          -          -          -         
Closing Balance 20,038    20,038    20,038    20,038   

Interest Accrued 29           29           29           29           
Interest Paid -          -          -          -         (116)        

Interest 7.50%

Floorplan Financing
Opening Balance 26,624    26,624    26,624    26,624   -          -          -        -          -          -          -          -          
Drawn -          -          -          -         
Repayments -          -          -          -         
Closing Balance 26,624    26,624    26,624    26,624   

Interest Accrued 26           26           26           26           
Interest Paid -          -          -          -         (102)        

Interest 5.00%

Week Ending

Lexus of Englewood DIP Budget 10-30-19 v1 (003).xlsx - Interest
10/30/2019 DRAFT - FOR REVIEW PURPOSES ONLY Page 4 of 4

Case 19-30256-VFP    Doc 14-1    Filed 10/30/19    Entered 10/30/19 22:16:13    Desc 
 Proposed Interim DIP Order    Page 28 of 28


	Proposed Interim Order
	Exhibit A to Proposed Interim Order
	Exhibit B to Proposed Interim Order

