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The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal
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1

4443551v.1

Case 19-12215-1-rel

Doc 153 Filed 04/10/20 Entered 04/10/20 20:13:08
Main Document
Page 2 of 50

Desc

TABLE OF CONTENTS
I.

INTRODUCTION .........................................................................................................1

II.

GENERAL BACKGROUND, THE CHAPTER 11 CASES, AND RELATED
ISSUES ..........................................................................................................................4

III.

IV.

V.

VI.

A.

Overview of the Debtors’ Business and Events Leading to the Chapter 11
Filings ................................................................................................................4

B.

The Chapter 11 Cases ......................................................................................11

VOTING ON THE PLAN AND THE CONFIRMATION PROCESS .......................16
A.

Classes Entitled to Vote ...................................................................................16

B.

Voting ..............................................................................................................17

C.

Voting Instructions...........................................................................................17

D.

Requirements for Confirmation .......................................................................17

E.

Acceptance of the Plan.....................................................................................19

F.

Elimination of Vacant Classes .........................................................................19

THE CHAPTER 11 PLAN OF LIQUIDATION .........................................................19
A.

Classification of Claims ...................................................................................20

B.

Unclassified Claims .........................................................................................20

C.

Treatment of Classified Claims .......................................................................21

D.

Separate Plans of Liquidation ..........................................................................25

E.

Modification of Treatment of Claims and Equity Interests .............................26

F.

Cramdown and No Unfair Discrimination .......................................................26

PROVISIONS REGARDING THE LIQUIDATION TRUST ....................................26
A.

Appointment of the Liquidation Trustee..........................................................26

B.

Creation of Liquidation Trust ..........................................................................26

C.

Beneficiaries of Liquidation Trust ...................................................................26

D.

Vesting and Transfer of Assets to the Liquidation Trust .................................27

E.

Certain Powers and Duties of the Liquidation Trust and Liquidation Trustee 27

F.

Federal Income Tax Treatment of the Liquidation Trust for the Liquidation
Trust Assets ......................................................................................................29

G.

Term of Liquidation Trust ...............................................................................29

H.

Limitation of Liability of the Liquidation Trustee ...........................................30

ADDITIONAL MEANS FOR IMPLEMENTATION OF THE PLAN ......................30
A.

Preservation of Right to Conduct Investigations .............................................30
i
4443551v.1

Case 19-12215-1-rel

VII.

VIII.

IX.

Doc 153 Filed 04/10/20 Entered 04/10/20 20:13:08
Main Document
Page 3 of 50

Desc

B.

Prosecution and Resolution of Retained Causes of Action .............................30

C.

Effectuating Documents and Further Transactions..........................................30

D.

Authority to Act ...............................................................................................31

E.

Cancellation of Documents ..............................................................................31

F.

Funding of Liabilities and Distributions ..........................................................31

G.

Release of Liens ...............................................................................................31

H.

Exemption from Securities Laws .....................................................................31

I.

Exemption from Certain Taxes and Fees .........................................................32

J.

Insurance Policies ............................................................................................32

K.

Closing of the Chapter 11 Cases ......................................................................32

PROVISIONS GOVERNING DISTRIBUTIONS UNDER THE PLAN ...................32
A.

Distribution Record Date .................................................................................33

B.

Method of Payment ..........................................................................................33

C.

Claims Objection Deadline ..............................................................................33

D.

No Distribution Pending Allowance ................................................................33

E.

Disputed Claims Reserve .................................................................................33

F.

Distribution After Allowance ..........................................................................33

G.

Delivery of Distributions .................................................................................33

H.

Unclaimed Distributions ..................................................................................34

I.

Set-Off..............................................................................................................34

J.

Postpetition Interest .........................................................................................34

K.

Distributions After Effective Date ...................................................................34

L.

Distributions Free and Clear ............................................................................35

M.

Allocation of Distributions Between Principal and Interest ............................35

N.

Prepayment ......................................................................................................35

EXECUTORY CONTRACTS ....................................................................................35
A.

Rejection of Executory Contracts ....................................................................35

B.

Deadline for Filing Proofs of Claim Relating to Executory Contracts Rejected
Pursuant to the Plan .........................................................................................35

INJUNCTION AND EXCULPATION .......................................................................35
A.

Injunction to Protect Estate Assets ..................................................................36

B.

Term of Injunctions or Stays............................................................................36

C.

Injunction Against Interference with Plan .......................................................36
ii

Case 19-12215-1-rel

X.

XI.

Doc 153 Filed 04/10/20 Entered 04/10/20 20:13:08
Main Document
Page 4 of 50

Desc

D.

Exculpation ......................................................................................................36

E.

Necessity and Approval of Exculpations and Injunctions ...............................37

F.

Compromise and Settlement of Claims, Interests and Controversies ..............37

G.

No Discharge ...................................................................................................38

RISKS AND OTHER CONSIDERATIONS...............................................................38
A.

Bankruptcy Considerations ..............................................................................38

B.

No Duty to Update Disclosures .......................................................................39

C.

Alternatives to Confirmation and Consummation of the Plan .........................39

D.

Certain Federal Tax Consequences ..................................................................40

RECOMMENDATION AND CONCLUSION ...........................................................44

iii

Case 19-12215-1-rel

Doc 153 Filed 04/10/20 Entered 04/10/20 20:13:08
Main Document
Page 5 of 50

I.

Desc

INTRODUCTION

On December 12, 2019 (the “Petition Date”), Good Samaritan Lutheran Health
Care Center, Inc. d/b/a Bethlehem Commons Care Center, and Kenwood Manor, Inc., filed
separate voluntary petitions for relief under chapter 11 of title 11, U.S.C. §§ 101, et seq. (as
amended, the “Bankruptcy Code”) in the Albany Division of the United States Bankruptcy Court
for the Northern District of New York (the “Bankruptcy Court”) which were assigned case
numbers 19-12215 and 19-12216, respectively (the “Chapter 11 Cases”). By Order dated
December 20, 2019 [Docket No. 49], the Bankruptcy Court directed the joint administration of the
Chapter 11 Cases for procedural purposes only.
The Debtors are providing this Disclosure Statement (the “Disclosure Statement”)
to all known Creditors and parties-in-interest of the Debtors pursuant to section 1125 of the
Bankruptcy Code. The purpose of the Disclosure Statement is to provide such information as may
be deemed material, important and necessary to the Creditors to make a reasonably informed
decision in exercising their right to vote for acceptance of the Joint Chapter 11 Plan of Good
Samaritan Lutheran Health Care Center, Inc. d/b/a Bethlehem Commons Care Center and
Kenwood Manor, Inc. (the “Plan”).
The Plan specifies the Classes of the Debtors’ Creditors and the treatment of the
Claims thereof. In general, words or phrases used in this Disclosure Statement shall have their
usual and customary meaning. Capitalized terms defined in the Plan and used in this Disclosure
Statement that are not otherwise defined in this Disclosure Statement shall have the meanings
attributed to them in the Plan. A copy of the Plan accompanies this Disclosure Statement.
The Plan is a plan of liquidation with regard to the Debtors’ Assets. As discussed
more fully below, on March 13, 2020, the Bankruptcy Court entered an Order [Docket No. 150]
approving the sale of substantially all of the Debtors’ Assets to the Purchasers for an aggregate
purchase price of $7,500,000.00 (the “Sale”). The Sale proceeds, along with certain Retained
Causes of Action, will constitute substantially all of the Debtors’ Assets available for Distribution
under the Plan.
The Plan contemplates the creation of a Liquidation Trust from which, pursuant to
the terms of the Plan and the Liquidation Trust Agreement, Distributions shall be made for the
benefit of Holders of Allowed Unsecured Claims. On or as soon as practicable after the later of
Effective Date or the closing of the Sale, the Debtors shall pay the Allowed Secured Claims and
the Allowed Administrative Expense Claims Allowed, fund the Professional Fee Reserve and the
Wind Down Reserve, and transfer the Liquidation Trust Funding Amount to the Liquidation
Trustee. The Debtors shall pay the Allowed Compensation and Reimbursement Claims from the
Professional Fee Reserve, and shall pay the cost to wind-down the Debtors and prepare and file
final tax returns from the Wind Down Reserve. Any funds remaining in the Professional Fee
Reserve and Wind Down Reserve after all Allowed Compensation and Reimbursement Claims
and the wind-down costs are paid shall be remitted to the Liquidation Trustee. If the Wind Down
Reserve is insufficient to meet all obligations for which it was created, then funds shall be
transferred from the Liquidation Trust to satisfy such obligations. The Liquidation Trustee shall
review claims filed against the Estates, review and pursue or settle the Retained Causes of Action,
make Distributions to Holders of Allowed Priority Tax Claims, Priority Non-Tax Claims, and
1
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Allowed General Unsecured Claims, and review and, as appropriate, object to and/or pay
Administrative Expense Claims not Allowed as of the Effective Date, all as more fully described
herein.
Subject to the restrictions on modifications set forth in section 1127 of the
Bankruptcy Code and Bankruptcy Rule 3019 and those restrictions on modifications set forth in
Article XI.A. of the Plan, the Debtors expressly reserve the right to alter, amend, or modify the
Plan, including the Plan Supplement, one or more times before substantial consummation thereof.
Your Right to Vote
Upon approval of this Disclosure Statement, a Ballot form will be sent to you for
the purposes of voting which contains instructions for properly completing and returning it in a
timely fashion.
A Creditor, in order to be entitled to vote on the Plan, must have filed a Proof of
Claim form with the Bankruptcy Court on or before the June 9, 2020 claims bar date established
in these Chapter 11 Cases unless its Claim has been scheduled by the Debtors and is not scheduled
as disputed, unliquidated or contingent. Any Claim that has been accurately scheduled by the
Debtors as not disputed, liquidated or contingent is deemed Allowed, to the extent and in the
amount scheduled. A Creditor may vote to accept or reject the Plan by filling out and returning the
Ballot which has been provided.
The Bankruptcy Court has fixed the date set forth in the Notice accompanying this
Disclosure Statement as the last date by which Ballots must be received (the “Voting Deadline”).
No Ballot received after the Voting Deadline will be counted. Whether a Creditor votes on the
Plan, such Creditor will be bound by the terms and treatment set forth in the Plan if the Plan is
accepted by the requisite majorities of the Classes of Creditors and/or is confirmed by the
Bankruptcy Court. Absent some affirmative act constituting a vote, a Creditor’s Claim will not be
included in the totals. Allowance of a Claim for voting purposes, and disallowance of any Claim
for voting purposes, does not necessarily mean that all or a portion of the Claim will be Allowed
or disallowed for Distribution purposes.
In order for the Plan to be accepted by Creditors, a majority in number and twothirds in amount of Claims Filed and Allowed (for voting purposes) and voting in each impaired
Class of Claims must vote to accept a Plan. You are, therefore, urged to fill in, date, sign and
promptly return the enclosed Ballot. Please be sure to properly complete the form and legibly
identify the name of the Creditor and the amount of the Claim.
Every reasonable effort has been made to present accurate information; however,
due to the complexity of the Debtors’ affairs, the accuracy of the information cannot be guaranteed.
Certain of the materials contained in this Disclosure Statement are taken directly from other readily
accessible documents which are either on file with the Bankruptcy Court or can be made available
upon request. While every effort has been made to retain the meaning of such other documents or
the portions referenced, please be cautioned that any reliance on the contents of such other
instruments should depend on a thorough review of the documents themselves.
The Bankruptcy Court has approved this Disclosure Statement as containing
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adequate information under the particular circumstances. Approval of the Disclosure Statement
does not constitute an endorsement or recommendation of the Plan by the Bankruptcy Court. The
information contained in this Disclosure Statement was provided by the Debtors. Although the
Debtors have done their best to ensure that this Disclosure Statement is correct and complete, it is
impossible to represent that the information contained in this Disclosure Statement is without error.
Disclaimer
Votes on the Plan may not be solicited unless a copy of this Disclosure Statement
is furnished prior to or concurrently with such solicitation. NO REPRESENTATIONS
CONCERNING THE DEBTORS, PARTICULARLY AS TO THE VALUE OF THEIR ASSETS
OR THE AMOUNT OF ANY DISTRIBUTIONS MADE UNDER THE PLAN, OTHER THAN
THOSE SET FORTH IN THIS DISCLOSURE STATEMENT, ARE AUTHORIZED. ANY
REPRESENTATIONS OR INDUCEMENTS MADE TO SECURE ACCEPTANCE OR
REJECTION OF A PLAN THAT ARE NOT CONTAINED IN THIS DISCLOSRUE
STATEMENT ARE NOT AUTHORIZED, AND SHOULD NOT BE RELIED UPON IN
ARRIVING AT A DECISION. ANY SUCH ADDITIONAL REPRESENTATIONS OR
INDUCMENTS SHOULD BE REPORTED TO STRADLEY, RONON, STEVENS & YOUNG,
LLP (ATTN: DEBORAH A. REPEROWITZ, DREPEROWITZ@STRADLEY.COM),
ATTORNEYS FOR THE DEBTORS, 100 PARK AVENUE, SUITE 2000, NEW YORK, NEW
YORK 10017, (212) 812-4124, AND TO THE OFFICE OF THE UNITED STATES TRUSTEE
FOR THE NORTHERN DISTRICT OF NEW YORK (ATTN: LISA PENPRAZE,
LISA.PENPRAZE@USDOJ.GOV
AND
AMY
J.
GINSBURG,
AMY.J.GINSBURG@USDOJ.GOV), 11A CLINTON AVENUE, ROOM 620, ALBANY, NEW
YORK 12207, (518) 434-4553, WHO IN TURN SHALL DELIVER SUCH INFORMATION TO
THE BANKRUPTGCY COURT FOR SUCH ACTION AS MAY BE DEEMED
APPROPRIATE.
THIS DISCLOSURE STATEMENT MAY NOT BE RELIED ON FOR ANY
PURPOSE OTHER THAN TO DETERMINE HOW TO VOTE ON THE PLAN. NOTHING
CONTAINED HEREIN SHALL CONSTITUTE AN ADMISSION IN ANY PROCEEDING OR
ACTION, OR BE DEEMED TO BE ADVICE ON THE TAX OR LEGAL EFFECT OF THE
PLAN ON ANY HOLDER OF A CLAIM. THIS DISCLOSURE STATEMENT WAS
COMPILED FROM INFORMATION AVAILABLE TO THE DEBTORS. HOWEVER,
NEITHER A CERTIFIED AUDIT NOR INDEPENDENT APPRAISAL WAS PERFORMED
BY THE DEBTORS. THIS DISCLOSURE STATEMENT CONTAINS SUMMARIES OF
CERTAIN PROVISIONS OF THE PLAN. WHILE THE DEBTORS BELIEVE THAT THE
SUMMARIES ARE FAIR AND ACCURATE, SUCH SUMMARIES ARE QUALIFIED TO
THE EXTENT THAT THEY DO NOT SET FORTH THE ENTIRE TEXT OF THE PLAN.
REFERENCE IS HEREBY MADE TO THE PLAN FOR COMPLETE STATEMENTS OF THE
TERMS AND PROVISIONS THEREOF. IF ANY INCONSISTENCIES EXIST BETWEEN
THE PLAN AND THIS DISCLOSURE STATEMENT, THE PLAN SHALL CONTROL.
THE STATEMETNS MADE IN THIS DISCLOSURE STATEMENT ARE
MADE AS OF THE DATE HEREOF, UNLESS ANOTHER TIME IS SPECIFIED IN THIS
DISCLOSURE STATEMENT. THE DELIVERY OF THIS DISCLOSURE STATEMENT
SHALL NOT, UNDER ANY CIRCUMSTANCES, CREATE AN IMPLICATION THAT
3

Case 19-12215-1-rel

Doc 153 Filed 04/10/20 Entered 04/10/20 20:13:08
Main Document
Page 8 of 50

Desc

THERE HAS BEEN NO CHANGE IN ANY FACTS SET FORTH IN THIS DISCLOSURE
STATEMENT SINCE THE DATE HEREOF.
THIS DISCLOSURE STATEMENT IS INTENDED FOR THE SOLE USE OF
CREDITORS WHOSE CLAIMS AGAINST THE DEBTORS’ ESTATES ARE IMPAIRED
UNDER THE PLAN, TO ENABLE SUCH CREDITORS TO MAKE INFORMED DECISIONS
IN VOTING ON THE PLAN.
AMENDMENTS TO THE PLAN THAT DO NOT MATERIALLY OR
ADVERSELY CHANGE THE TREATMENT OF CLASSES MAY BE MADE TO THE PLAN
PRIOR TO CONFIRMATION WITHOUT FURTHER SOLICITATION. SUCH
AMENDMENTS MAY BE APPROVED BY THE COURT AT THE CONFIRMATION
HEARING WIHTOUT ENTITLING MEMBERS OF ANY CLASSES WHOSE TREATMENT
IS NOT ADVERSELY CHANGED TO WITHDRAW ANY VOTES TO ACCEPT OR REJECT
THE PLAN.
THIS DISCLOSURE STATEMENT SUMMARIZES THE PLAN. FOR A
DEFINITIVE UNDERSTANDING OF THE TERMS OF THE PLAN, THE DEBTORS
RECOMMEND THAT YOU REVIEW THE PLAN AND CONSULT YOUR ATTORNEY
AND/OR TAX PROFESSIONAL.
II. GENERAL BACKGROUND, THE CHAPTER 11 CASES, AND RELATED
ISSUES
On the Petition Date, the Debtors Filed voluntary petitions for relief under chapter
11 of the Bankruptcy Code initiating these Chapter 11 Cases. Following the Petition Date, the
Debtors remained in possession of their Assets and management of their businesses as Debtors in
Possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.
A.

Overview of the Debtors’ Business and Events Leading to the Chapter 11 Filings
1.

The Good Samaritan Village

The Debtors, together with a senior apartment facility (the “Senior Apartment”),
operate on one campus in a quiet, peaceful, country-like setting known as Good Samaritan Village
located in Delmar, New York (the “Village”). The Village comprises approximately 10.46 acres
(the “Property”) and provides a continuum of care in three separate facilities: (a) independent
senior housing; (b) an adult home providing assistance with day-to-day activities; and (c) a full
skilled nursing and rehabilitation center that offers short-term rehabilitation and long-term care.
(a)

Good Samaritan

Good Samaritan, operates a 120-bed nonprofit skilled nursing facility (the “SNF”)
certified by the New York State Department of Health (the “DOH”) under Article 28 of the Public
Health Law. As of the Petition Date, Good Samaritan employed 154 employees and had an
occupancy rate of 84%. Good Samaritan holds the operating certificate for the SNF and also owns
the building and the approximately 6.5-acre parcel of real property that the SNF occupies (the
“SNF Real Property”). Good Samaritan historically has experienced low reimbursement rates
from federal payors and residents on Medicaid, which comprise a substantial percentage of its
4
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residents.
For in excess of fifteen years prior to the Petition Date, Good Samaritan was party
to a collective bargaining agreement (the “GS CBA”) with 1199SEIU United Healthcare Workers
East (the “Union”), which covered the majority of the SNF employees. The GS CBA covers: (a)
all full-time and regular part-time service and maintenance employees, including diet aides, ward
clerks, transportation aides/certified nursing assistants (“CNAs”), nursing rehab aides/CNAs,
activities aides/CNAs, nurse aids, housekeepers, porters, environmental services assistants,
support aides, laundry workers, maintenance personnel, first cook, second cook, relief cook,
licensed practical nurses, and CNA trainees; and (b) in most cases, any employee hired to work
one-fifth or more of the work week or a per diem employee who works more than fifty-two shifts
within a period of twenty-six weeks. The GS CBA originally was executed on April 15, 2015.
Through various extensions, the GS CBA was extended through December 31, 2018, at which
time it expired.
During the 2018 fiscal year, in accordance with the GS CBA, GS paid an average
of approximately: (a) $267,000 a month in wages; (b) $61,000 a month in welfare benefits; and
(c) $27,000 a month in pension benefits. After the expiration of the GS CBA, Good Samaritan
continued to honor the majority of its obligations under the GS CBA. As of the Petition Date, Good
Samaritan was current in its wage obligations but in arrears with respect to certain benefit
obligations in the approximate aggregate amount of $504,000.00.
(b)

Kenwood

Kenwood operates a 66-bed, DOH-certified adult home (the “KM Home,” and
together with the SNF, the “Debtors’ Facilities”). As of the Petition Date, Kenwood employed
42 employees and had an occupancy rate of 71.2%. Kenwood holds the operating certificate for
the KM Home and also owns the building and the approximately 1.7-acre parcel of real property
that the KM Home occupies (the “KM Real Property,” and together with the SNF Real Property,
the “Debtors’ Real Property”).
For in excess of fifteen years prior to the Petition Date, Kenwood was a party to a
collective bargaining agreement with the Union, that expired as of December 31, 2018 (the “KM
CBA” and together with the GS CBA, the “CBAs”). The KM CBA covers: (a) all full-time and
regular part-time service and maintenance employees, including diet aides, housekeepers, clerical
workers, courtesy associates, resident service aides, medical technicians, courtesy car drivers, first
cook, second cook and licensed practical nurses; and (b) any employee hired to work one-fifth or
more of the work week.
During the 2018 fiscal year, pursuant to the KM CBA, Kenwood paid an average
of approximately: (a) $45,000 a month in wages; (b) $12,000 a month in welfare benefits; and (c)
$5,000 a month in pension benefits. The welfare benefits provided to employees pursuant to the
KM CBA include medical, dental, and life insurance benefits. After the expiration of the KM CBA,
Kenwood continued to honor the majority of its obligations under the KM CBA. As of the Petition
Date, Kenwood was current in its wage obligations, but in arrears with respect to certain benefit
obligations in the approximate aggregate amount of $91,786.00.
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The Senior Apartment

The Debtors’ Facilities share a campus with their non-debtor affiliate, Good
Samaritan Senior Apartment Development Fund Company, Inc. (the “Apartment Development
Company”), which operates an apartment for senior residents (the “Senior Apartment”). The
Senior Apartment is a 36-bed independent living facility funded through a ninety-nine year loan
from eth New York State Housing Trust Fund. A portion of the loan is forgiven every year so long
as the owner of the Senior Apartment continues to meet the requirement of assisting indigent
residents.
The owner of the Senior Apartment holds the operating certificate for the Senior
Apartment and also owns the building and the approximately 2.5-acre parcel of land upon which
it sits. These assets are not part of the Sale Assets. Although there are no longer any shared services
between the Debtors and the Senior Apartment, the Senior Apartment is physically connected to
the SNF by a permanent structure.
2.

The Debtors’ Sources of Revenue

The Debtors’ revenue is derived from fees received through the operation of the
Debtors’ Facilities.
For 2018, Good Samaritan’s payor mix was approximately ten percent private, five
percent Medicare, eighty-two percent Medicaid, and three percent other. The daily rate for each of
these categories in 2018 was between $335.00 and $340.00 for private payor residents, between
$193.60 and $204.00 for Medicaid residents, and between $220.00 and $546.00 for residents
paying through either Medicare or by other means.
For 2019, Good Samaritan’s payor mix was approximately fourteen percent
private, eight percent Medicare, seventy-three percent Medicaid, and five percent other. The daily
rate for each of these categories in 2019 was between $335.00 and $340.00 for private payor
residents, between $183.90 and $198.90 for Medicaid residents, and between $220.00 and $650.00
for residents paying through either Medicare or by other means.
For 2018, Kenwood’s payor mix was approximately fifteen percent private, sixtysix percent on a sliding fee scale (the “Sliding Fee Scale”), and nineteen percent Social Security.
To pay according to the Sliding Fee Scale means rent is based on the resident’s income level. The
average daily payment per resident in each category was $120.00 for private, $72.00 for sliding
scale, and $40.00 for Social Security.
For 2019, Kenwood’s payor mix was approximately nine percent private, sixtyseven percent on a Sliding Fee Scale and twenty-four percent Social Security. The average daily
payment per resident in each category was $120.00 for private, $68.00 for sliding scale, and $41.00
for Social Security.
The top referral sources for the Debtors’ Facilities are: St. Peter’s Hospital in
Albany, New York; Albany Medical Center in Albany, New York; Albany Memorial Hospital in
Albany, New York; and Ellis Hospital in Schenectady, New York.

6
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The Debtors’ Corporate Governance and Facility Oversight

The Lutheran Care Network, Inc., a New York not-for-profit corporation
(“TLCN”) is the sole member of each of the Debtors and the owner of the Apartment Development
Company. The Debtors and the Apartment Development Company share a board of directors that
is distinct from TLCN’s board and the boards of directors of TLCN’s other related entities.
TLCN’s mission, among others, is to: (a) promote, protect and provide for the
physical and spiritual needs of the residents and other persons served by its several subsidiaries,
by seeking sources of financing to be used by those subsidiaries in the discharge of their various
functions and, when necessary, guaranteeing or coordinating cross guarantees among subsidiaries
to secure such financing and by continuously searching for and evaluating and proposing to the
appropriate subsidiary further opportunities for providing service to the population of persons
already served and a greater service population; (b) serve as a link for transfer and communication
of guidance and resources – both human and financial – to its subsidiaries and the persons they
serve; and (c) receive, accept, hold, invest, reinvest and administer any funds, gifts, bequests,
devises, contributions and property of any sort, whether real, personal, tangible or intangible,
without limitation as to amount or value, and to use, disburse or donate the income or principal
thereof for exclusively charitable purposes, in such manner as, in the judgment of the Board of
Directors of TLCN, shall promote the purposes of the corporation.
TLCN and each of the Debtors is a party to a Services Agreement which was
renewed as of January 1, 2019. The services provided to the Debtors by TLCN under their
respective Services Agreement are largely back-office services, including: (a) accounting, auditing
and cash management services; (b) obtaining and maintaining adequate insurance; (c) preparing
payroll and submitting payroll and tax reports to governmental agencies; (d) human resources
functions; (e) handling fringe benefits and maintaining pension compliance; (f) providing
information technology services and assistance with software and hardware needs, and (g)
providing pastoral and ministry services. From time-to-time, when the Debtors had insufficient
funds to pay their expenses, TLCN has paid expenses on behalf of the Debtors, such as workmen’s
compensation insurance, legal fees, phone and communication fees, postage, and supplies (the
“Expense Advances”).
Pursuant to their respective Services Agreement, each of the Debtors is obligated
to repay TLCN for these Expense Advances. As of the Petition Date, Good Samaritan owed TLCN
approximately $2.8 million as reimbursement for the Expense Advances, and Kenwood owed
TLCN approximately $170,000.00 as reimbursement for Expense Advances. Additionally,
pursuant to its respective Services Agreement, Good Samaritan is required to pay TCLN monthly
fees of $35,416.67 (for a total of $425,000 annually), plus expenses, and Kenwood is required to
pay TCLN monthly fees of $6,250 (for a total of $75,000 annually), plus expenses.
Due to the financial condition of the Debtors, Good Samaritan has not made any
payments to TLCN under its Services Agreement since December 2013, and Kenwood has not
made any payments to TLCN under its Services Agreement since December 2014. As of the
Petition Date, approximately $7.2 million was accrued and unpaid under the Good Samaritan
Services Agreement, and approximately $600,000.00 was accrued and unpaid pursuant to
Kenwood’s Services Agreement.
7
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The Debtors’ Capital Structure and Primary Obligations
(a)

The Debtors’ Assets and Liabilities

As of the Petition Date, the Debtors’ combined assets were in the aggregate
approximately $8.0 million, and their combined liabilities were in the aggregate approximately
$15.5 million. The Debtors’ liabilities as of the Petition Date could be categorized as follows:
secured debt of approximately $4.7 million ($4.2 million owed to Amalgamated Bank and
$500,000 owed to TLCN); and, unsecured debt of approximately $11.0 million.
(b)

Amalgamated Prepetition Secured Creditor Facility and Mortgage

The Debtors and Amalgamated Bank (“Amalgamated”) are parties to a credit
agreement dated as of March 31, 2004 (as amended, restated, modified, or supplemented from time
to time, the “Prepetition Credit Agreement”), pursuant to which Amalgamated made a term loan
to the Debtors in the original principal amount of $6,800,000, as evidenced by a promissory note
of even date (the “Prepetition Note”). The Debtors are jointly and severally liable for the
obligations under the Prepetition Credit Agreement and Prepetition Note.
To secure the Debtors’ performance of their obligations under the Prepetition Note,
the Debtors and Amalgamated entered into a security agreement dated as of March 31, 2004 (as
amended, restated, modified, and/or supplemented, the “Prepetition Security Agreement”) and
a Mortgage Consolidation, Modification and Spreader Agreement dated as of March 31, 2004 (as
amended, restated, modified, and/or supplemented, the “Prepetition Mortgage” and, together
with the Prepetition Credit Agreement, the Prepetition Note and the Prepetition Security
Agreement, the “Prepetition Loan Documents”), pursuant to which Amalgamated has a first
priority security interest in and liens on substantially all of the Debtors’ Assets. The loan evidenced
by the Prepetition Loan Documents shall be referred to as the “Prepetition Secured Facility”.
Further, in consideration of the Prepetition Secured Facility, in December, 2016,
Good Samaritan and Amalgamated entered into a Deposit Account Pledge Agreement (as
amended, restated, modified, and/or supplemented, the “Pledge Agreement”), pursuant to which
Good Samaritan pledged $279,294.96 to Amalgamated (the “Pledge Amount”) as additional
collateral to secure the Debtors’ obligations under the Prepetition Secured Facility. Prior to the
Petition Date, the Pledge Amount was used to pay monthly amounts due under the Prepetition
Loan Documents. The balance of the Pledge Amount as of the Petition Date was $0.
The maturity date of the Prepetition Secured Facility was July 2, 2018 (the
“Maturity Date”), and the Debtors failed to make the payment due to Amalgamated on that date.
By letter dated July 3, 2017, Amalgamated sent the Debtors a notice of default and a reservation
of rights with respect to their default under the Loan Documents.
For the majority of the months between the Maturity Date and the Petition Date,
the Debtors made monthly payments of principal plus interest to Amalgamated in the amount of
$46,549.00. Some of these payments were made by deductions from the Pledge Amount. As of
the Petition Date, the amount due under the Note was approximately $4,200,000.00.
TLCN guaranteed the Debtors’ obligations under the Prepetition Loan Documents,
as evidenced by an Absolute, Unconditional and Unlimited Continuing Guaranty, dated December
8
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8, 2015.
(c)

TLCN Prepetition Subordinated Secured Facility

For several years prior to the Petition Date, the Debtors’ monthly expenses almost
invariably exceeded their revenue by amounts ranging from $25,000.00 to $300,000.00. Just prior
to the Petition Date, TLCN made a subordinated secured term loan to the Debtors in the original
principal amount of $500,000.00 (the “TLCN Subordinated Secured Loan”) to fund the costs of
these Chapter 11 cases, as well as certain operational costs.
The TLCN Subordinated Secured Loan is evidenced by a balloon mortgage note
dated as of November 20, 2019, as amended (the “Balloon Mortgage Note”), whereby the Debtors
agreed to repay the principal balance and all accrued interest on the later of: (a) nine months after
the commencement of these Chapter 11 Cases; or (b) the sale of the Debtors’ Assets (the “TLCN
Loan Maturity Date”).
Interest is accruing on the Balloon Mortgage Note at the fixed rate of seven percent
(7.00%) per annum on a 360-day year basis. Interest is only due and payable on the TLCN Loan
Maturity Date.
The TLCN Subordinated Secured Loan is secured by a second-priority lien against
the Debtors’ Real Property, evidenced in part by a Fixed Rate Balloon Mortgage filed in the land
records of Albany County, New York. The TLCN Subordinated Secured Loan is subordinate to
Amalgamated’s liens and repayment rights.
(d)

Amalgamated Postpetition Debtor-in-Possession Facility

Pursuant to interim and final Orders entered by the Bankruptcy Court on December
20, 2019, and February 3, 2020, respectively, the Debtors obtained authority to use cash collateral
and to obtain additional debtor-in-possession financing on a superpriority basis in the form of a
delayed draw term loan from Amalgamated in the principal amount of $1,000,000.00 (the “DIP
Facility”). The Debtors expect to have drawn down the entire amount available under the DIP
Facility as of the Effective Date of the Plan.
(e)

Related Parties’ Unsecured Loans to the Debtors

TLCN has made unsecured loans to the Debtors from time-to-time that have been
essential to the Debtors’ ability to protect and preserve their residents’ welfare, maintain their dayto-day operations, and continue their missions.
Generally, these related-party unsecured loans have come through TLCN to the
Debtors (the “Related-Party Unsecured Loans”). In each case, the applicable boards of directors
approved the lending and borrowing as fair, reasonable and in each corporation’s best interest.
Proper corporate record keeping was maintained with respect to all Related-Party Unsecured
Loans.
As of the Petition Date, approximately $2.0 million was owed to TLCN by Good
Samaritan on account of Related-Party Unsecured Loans and approximately $1.9 million was
owed by Kenwood to Good Samaritan on account of the Related-Party Unsecured Loans.

9
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Trade Debt

The Debtors estimate that they owed approximately $7.2 million in unsecured trade
debt to vendors and other creditors as of the Petition Date.
5.

Marketing of the Debtors’ Assets

Prior to the Petition Date, the Debtors had explored a sale of substantially all of
their assets (the “Sale Assets”) for several years and were experiencing unsustainable losses for
more than a year. In early 2019, the Debtors established an electronic data room containing key
information for interested parties to conduct due diligence regarding the Sale Assets. While there
were numerous interested purchasers, and the Debtors engaged in intense, arms-length
negotiations regarding term sheets and sale documents, the Debtors were unable to sell the Sale
Assets. Specifically, during the several years preceding these Chapter 11 Cases, the Debtors
obtained executed asset purchase agreements with two different purchasers, negotiated an asset
purchase agreement with another potential purchaser that ultimately was not signed, and obtained
multiple executed letters of intent that did not progress to sale documentation.
A primary reason cited by each of the potential purchasers for not moving forward
with their purchase of the Sale Assets was that the benefits afforded to workers under the Debtors’
CBAs were excessive and materially inconsistent with the benefits afforded to workers at similar
care facilities in the Debtors’ geographic region. As a prerequisite to their purchase of the Sale
Assets, several of these interested parties attempted to negotiate with the Union to modify the
employer obligations under the CBAs, but they were unsuccessful. Similarly, prior to filing their
bankruptcy cases, the Debtors had several meetings with the Union and attempted unsuccessfully
to negotiate modifications to the CBAs. Accordingly, despite their interest in owning the Sale
Assets, potential purchasers refused to move forward with their purchase due to what they
expressed to be the Debtors’ overly burdensome CBAs.
Finally, in May 2019, the Debtors retained Blueprint Healthcare Real Estate
Advisors, LLC (“Blueprint”) on an exclusive basis to market the Sale Assets for a three-month
period. Blueprint has a national platform, and according to its website, was named the 2018 market
leader in the seniors housing and care space. Chris Hyldahl, the Executive Managing Director and
Co-Founder of Blueprint, personally worked with the Debtors. According to Blueprint’s website,
Mr. Hyldahl has closed more than $3 billion of seniors housing transactions.
Within a week of its engagement, Blueprint identified a buyer for the Debtors’
Assets, and the parties engaged in extensive negotiations and shared numerous drafts of sale
documents throughout Blueprint’s engagement. Sometime in mid-August 2019, negotiations
between the potential purchaser and the Debtors turned to the CBAs and broke down.
Blueprint was not able to deliver any other potential purchaser of the Sale Assets
by the time its contract expired at the end of August 2019. At the close of Blueprint’s engagement,
the one interested purchaser identified by Blueprint had not executed a term sheet or a contract to
purchase the Sale Assets, and the Debtors had incurred significant legal fees negotiating numerous
draft sale documents with the potential purchaser.
Once Blueprint’s contract expired, the Debtors began calling upon previously
interested purchasers to determine whether any of them remained interested in purchasing the Sale
10
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Assets. Centers Health Care IPA, LLC (“Centers”) stated that it remained interested in purchasing
the Sale Assets but would not assume the Debtors’ obligations under the CBAs. Following
approximately three months of negotiation, the Debtors and Centers agreed upon terms pursuant
to which affiliates of Centers (collectively, the “Purchasers”) would purchase the Sale Assets.
The agreement between the Debtors and Centers contemplated the filing of the Chapter 11 Cases
to allow the Debtors to seek the Bankruptcy Court’s approval to reject or modify the CBAs in
order to facilitate the Sale.
B.

The Chapter 11 Cases
1.

First Day Orders (other than the DIP Orders)

On December 12 & 13, 2019, the Debtor Filed a number of motions and
applications (collectively, the “First Day Motions”) seeking certain “first day” relief. A summary
of the relief sought and obtained pursuant to the First Day Motions is set forth below:
Joint Administration Motion. Following consideration of the
Motion of Debtors for Entry of an Order (I) Directing Joint
Administration of Chapter 11 Cases and (II) Granting Related
Relief [Docket No. 9], the Bankruptcy Court entered an Order
[Docket No. 49] authorizing the joint administration of the Chapter
11 Cases for procedural purposes only.
Motion to Retain Omni Agent Solutions. Following consideration
of the Motion for Entry of an Order Authorizing the Retention and
Employment of Omni Agent Solutions as Claims and Noticing Agent
Nunc Pro Tunc to the Petition Date [Docket No. 12], the Bankruptcy
Court entered an Order [Docket No. 57] authorizing the Debtors to
retain Omni Agent Solutions as claims and noticing agent in the
Chapter 11 Cases.
Motion to Approve Confidentiality Procedures. Following
consideration of the Motion of Debtors for Entry of an Order
Authorizing Procedures to Maintain and Protect Confidential
Resident Information [Docket No. 11], the Bankruptcy Court
entered an Order [Docket No. 52] implementing procedures to
protect “protected health information” of the Debtors’ residents, as
defined and required by the Health Insurance Portability and
Accountability Act of 1996.
Motion to File Consolidated Mailing Matrix. Following
consideration of the Motion of Debtors for Entry of an Order
Authorizing the Filing of a Consolidated Mailing Matrix [Docket
No. 7], the Bankruptcy Court entered an Order [Docket No. 54]
authorizing the filing of a consolidated mailing matrix for both
Debtors.
Utilities Motion. Following consideration of the Motion of Debtors
11
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for Entry of Interim and Final Orders (I) Prohibiting Utility
Providers from Altering, Refusing, or Discontinuing Service, (II)
Approving the Debtors’ Proposed Adequate Assurance of Payment
for Postpetition Services, and (III) Establishing Procedures for
Resolving Requests for Additional Adequate Assurance of Payment
[Docket No. 6], the Bankruptcy Court entered interim and final
Orders [Docket Nos. 55 and 114] authorizing and approving the
provision of adequate assurance of payment to the Debtors’ utility
service providers under section 366 of the Bankruptcy Code, while
allowing the Debtors to avoid the threat of imminent termination of
their utility services by utility companies.
Insurance Motion. Following consideration of the Motion of
Debtors for Entry of an Order (I) Authorizing Continuation of
Various Insurance Policies and Payment of Prepetition Obligations
Incurred in the Ordinary Course of Business in Connection, If Any
Therewith, (II) Authorizing Banks to Honor and Process Checks and
Electronic Transfer Requests Related Thereto, and (III) Preventing
Insurance Companies from Giving Any Notice of Termination or
Otherwise Modifying Any Insurance Policy Without First Obtaining
Relief from the Automatic Stay [Docket No. 5], the Bankruptcy
Court entered an Order [Docket No. 53], authorizing the Debtors to
(a) continue and renew their Insurance Policies, or obtain new or
replacement Insurance Policies, in the ordinary course of business,
and (b) honor their prepetition and postpetition obligations with
respect to Insurance Policies, including payment of outstanding
prepetition insurance obligations.
Cash Management Motion. Following consideration of the Motion
of Debtors for Entry of Interim and Final Orders Authorizing
Continued Use of Existing Cash Management System, Including
Maintenance of Existing Bank Accounts and Continuance of Deposit
Practices [Docket No. 20], the Bankruptcy Court entered interim
and final Orders [Docket Nos. 56 and 119], (a) authorizing the
Debtors to continue to maintain and use their existing cash
management system, including maintenance of existing bank
accounts; (b) granting the Debtors a waiver of certain U.S. Trustee
bank account requirements; (c) authorizing and directing all banks
with which the Debtors maintain accounts to continue to maintain,
service, and administer such accounts; and (d) authorizing thirdparty payroll and benefits administrators and providers to prepare
and issue checks on behalf of Debtors.
Wages Motion. Following consideration of the Motion of Debtors
Seeking Entry of Interim Order (A) Authorizing the Payment of
Prepetition Workforce Claims for Wages, Salaries, Compensation,
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and Reimbursable Expenses, (B) Confirming Right to Continue
Employee Benefit Plans and Programs and Honor Prepetition
Obligations Relating Thereto, (C) Prohibiting the Discontinuation
of Employee Benefits Absent Further Order of the Court, (D)
Authorizing the Debtors to Honor Prepetition Workers
Compensation and (E) Granting Related Obligations Granting
Related Relief [Docket No. 23], the Bankruptcy Court entered
interim and final Orders [Docket Nos. 51 and 113] (a) authorizing
the Debtors to pay prepetition claims for wages, salaries,
compensation and reimbursable expenses, (b) confirming the
Debtors’ right to continue their employee benefit plans and
programs and to honor prepetition obligations relating thereto, (c)
prohibiting the discontinuation of employee benefits absent further
Order of the Court, and (d) authorizing the Debtors to honor
prepetition workers compensation.
2.

Employment of Debtors’ Bankruptcy Professionals

On March 13, 2020, the Bankruptcy Court entered an Order [Docket No. 149]
authorizing the Debtors to retain Stradley, Ronon, Stevens & Young, LLP as bankruptcy counsel
to the Debtors nunc pro tunc to the Petition Date.
3.

Patient Care Ombudsman

In bankruptcy cases involving health care businesses, section 333 of the
Bankruptcy Code requires that the Bankruptcy Court appoint an ombudsman to monitor the quality
of resident care, to report to the Bankruptcy Court on the quality of resident care and to represent
the interests of residents in the case. On January 10, 2020 and March 4, 2020, respectively, the
Bankruptcy Court appointed Dawn Lenahan to act as Patient Care Ombudsman and Nolan Heller
Kauffman LLP to serve as her counsel. Throughout the Chapter 11 Cases, Ms. Lenahan is filing
reports with the Bankruptcy Court concerning the Debtors’ postpetition operations and resident
care.
4.

Schedules, Section 341(a) Meeting of Creditors, and Bar Dates

On January 10, 2020, the Debtors Filed their Schedules. On February 4, 2020, the
Debtors filed amended Schedules. On January 6, 2020, the U.S. Trustee conducted the meeting of
creditors in these Chapter 11 Cases pursuant to section 341(a) of the Bankruptcy Code. On
December 13, 2019, the Bankruptcy Court entered an Order [Docket No. 19] establishing June 9,
2020, as the General Bar Date.
Pursuant to the Plan the Debtors are proposing an Administrative Expense Claim
Bar Date that is twenty (20) days after the Effective Date.
5.

Postpetition Financing and Cash Collateral Orders

On December 13, 2019, the Debtors also Filed the DIP Financing Motion. On
December 20, 2019, and February 3, 2020, respectively, the Bankruptcy Court entered the Interim
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DIP Order and Final DIP Order which (a) authorized the Debtors to, among other things, execute
and perform under the Postpetition Credit Documents, (b) authorized the Debtors to incur
postpetition financing on a superpriority basis up to an aggregate amount of $1,000,000 pursuant
to the terms and conditions of the Postpetition Credit Agreement, (c) authorized the Debtors to use
cash collateral, (d) authorized the Debtors to pay the interest fees, expenses and other amounts
payable under the DIP Documents as such become earned, due and payable, and (d) granted the
DIP Lender automatically perfected first-priority security interests in and liens on certain
collateral, including cash collateral.
6.

Sale of Substantially All of the Debtors’ Assets
(a)

The Sale Agreements

The agreements between the Purchasers and each Debtor are attached to the Sale
Motion. Each Debtor entered into three separate agreements with the Purchaser, as follows:
(i) the Asset Purchase Agreements (the “APAs”), one for each
Debtor, pursuant to which affiliates of Centers will purchase each of
the Debtors’ Facilities2 (together, the “Facilities Purchasers”);
(b) the Purchase and Sale Agreements, one for each Debtor,
pursuant to which affiliates of Centers will purchase each of the
Debtors’ Real Property3; and
(c) the Receivership Agreements, one for each Debtor, pursuant to
which, subject to the approval of the DOH, in accordance with N.Y.
Pub. Health L. § 2810, the DOH will appoint the Facilities
Purchasers to serve as the receivers for the respective Debtors’
Facilities after entry of the Sale Order and until such time as the sale
closes (the “Interim Period”).
Pursuant to the Sale Agreements, the Purchasers will pay the aggregate price of
$7.5 million (the “Purchase Price”) to acquire the Sale Assets, as follows:

Sale Asset

Purchase Price Allocation

Good Samaritan Skilled Nursing Facility

$900,000.00

Kenwood DOH-Certified Adult Home

$225,000.00

2

Delmar SNF Operations Associates, LLC is the purchaser of the SNF and Delmar AH
Operations Associates, LLC is the purchaser of the KM Home.
3

Delmar SNF Realty Associates, LLC is the purchaser of the SNF Real Property and Delmar
AH Realty Associates, LLC is the purchaser of the Kenwood Real Property.
14
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Good Samaritan Real Property

$5,100,000.00

Kenwood Real Property

$1,275,000.00

Total:

$7,500,000.00

Desc

In addition to certain Retained Causes of Action, upon the closing of the Sale, the net
Purchase Price, after certain deductions, will constitute substantially all of the Debtors’ Assets
available for Distribution under the Plan.
(b)

The Receivership Agreements

While the Purchasers are ready, willing and able and would like to, immediately
take title to the Sale Assets, and the Debtors need to transfer the Sale Assets promptly before they
run out of money to pay operating costs, the asset transfer approval processes to be undertaken by
the DOH and the New York Office of the Attorney General (the “Attorney General”) could take
anywhere from several months to up to two years to complete.
The Debtors and the Purchasers anticipated that the approval process will be
expedited since Centers and/or its affiliates own/operate numerous senior housing and nursing care
facilities within the State of New York. However, the Debtors do not have the commitment of the
DOH or the Attorney General to a timeframe within which they will rule upon the request to
transfer title to the Sale Assets, and it was anticipated that the Debtors would run out of funding
prior to the completion of the approval process.
Because the Debtors would be unable to self-fund during the Interim Period, the
Debtors obtained the agreement of the Purchasers to fund, interest-free and without cost to the
Debtors, the Debtors’ operations during the Interim Period through the Facilities Purchasers’
appointment by the DOH under the New York Public Health Law, to serve as receivers for the
Facilities. Absent appointment of the Facilities Purchasers as receivers, as proposed, the Debtors
likely would exhaust their cash resources sometime in the spring of 2020, and it is anticipated that
neither the DOH nor the Attorney General will have approved the transfer of the Sale Assets to
the Purchasers prior to the Debtors exhausting their cash resources. This is particularly true now
given the pandemic, which was not anticipated at the time the Sale Agreements were entered into,
and could further delay the DOH’s approval of the Sale.
The appointment of the Facilities Purchasers as receivers will allow the Facilities
Purchasers to operate the Debtors’ Facilities for their own account, including: (a) paying the
Debtors’ expenses with Purchasers’ funds to the extent such expenses exceed the revenue
generated by the Debtors’ Facilities, and enjoying any profits achieved through the operation of
the Debtors’ Facilities during the receivership; (b) conducting the day-to-day operations of the
Debtors, including interactions with the Debtors’ employees, suppliers, and regulatory authorities.
The Debtors believe that the appointment of the Facilities Purchasers as receivers is essential given
the Debtors’ financial condition and the length of time it may take to obtain regulatory approval
of the transfer of title to the Purchasers.
(c)

The CBAs

Pursuant to the APAs, a condition precedent to the entry of the Sale Order was the
15
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rejection by the Debtors of the CBAs. Accordingly, on January 9, 2020 the Debtors filed the
Debtors’ Motion Seeking the Entry of an Order Authorizing the Rejection of Collective Bargaining
Agreements Under 11 U.S.C. § 1113 [Docket No. 82], seeking authority, under section 1113 of the
Bankruptcy Code, to reject the CBAs. Following the Petition Date, the Union and the Purchasers
engaged in extensive negotiations regarding potential modifications to the CBAs. Beginning on
December 19, 2019, and continuing into February 2020, the Debtors responded to frequent and
voluminous requests for information from the Union and the Purchasers relative to their
negotiations.
Ultimately, as reflected in a Memorandum of Agreement dated February 25, 2020
(the “MOA”), the Union and the Purchasers were able to agree to modifications to the CBAs and
agreed that the Purchasers would adopt the CBAs, as modified. The MOA provides that the CBAs
“shall be extended through and including February 28, 2023, or three years from the date Centers
assumes financial responsibility for the operations of the Facilities (e.g., through receivership or
purchase), whichever is later.” The terms of the MOA were incorporated into the APAs pursuant
to certain Amendments to Asset Purchase Agreement, dated February 27, 2020, which are
appended to the Sale Agreements attached as Exhibit A to the Sale Order. The Debtors estimate
that the modifications set forth in the MOA will result in a reduction in monthly employer costs of
$70,000 - $75,000.
(d)

Bankruptcy Court Approval and Anticipated Consummation of the
Sale

On March 13, 2020, the Bankruptcy Court entered the Sale Order approving the
Sale of the Sale Assets to the Purchasers and allowing, subject to DOH approval, the appointment
by the DOH of the Facilities Purchasers to serve as receivers pursuant to the Receivership
Agreements.
On or about March 17, 2020, the Facilities Purchasers submitted applications to the
DOH seeking approval of their appointment as receivers for the Debtors’ Facilities which
applications currently remain pending. As of March 20, 2020, the respective Purchasers had
deposited into escrow the aggregate amount of $750,000, representing an earnest money deposit
of ten percent (10%) of the Purchase Price as required by the Sale Agreements.
III.
A.

VOTING ON THE PLAN AND THE CONFIRMATION PROCESS

Classes Entitled to Vote

Only Holders of Class 3 General Unsecured Claims against Good Samaritan and
Class 7 General Unsecured Claims against Kenwood are Holders of “Impaired” Claims and
entitled to vote on the Plan. Under section 1124 of the Bankruptcy Code, a Class of Claims or
Interests is “Impaired” by the Plan if the legal, equitable or contractual rights attaching to the
Claims of that Class are modified. To have a Claim entitled to vote, a Creditor must have timely
filed a Proof of Claim unless its Claim has been scheduled by the Debtors and is not scheduled as
disputed, unliquidated or contingent. Any Creditor whose Claim has already been accurately
scheduled by the Debtors as not disputed, liquidated or contingent is, to the extent and in the
amount scheduled, deemed Allowed and such Creditor is entitled to vote. A Creditor may vote to
accept or reject the Plan by filling out and returning the Ballot which has been provided.
16

Case 19-12215-1-rel

Doc 153 Filed 04/10/20 Entered 04/10/20 20:13:08
Main Document
Page 21 of 50

Desc

If a Claim is the subject of an objection or is otherwise disputed, contingent or
unliquidated, the Holder of such Claim is not entitled to vote and will not participate in any
Distributions under the Plan until such time as the Claim becomes an Allowed Claim. Holders of
Claims in Classes 1, 2, and 6 are unimpaired, and thus are conclusively presumed to have accepted
the Plan and not entitled to vote under section 1126(f) of the Bankruptcy Code. Holders of Claims
or Equity Interests in Classes 4, 5, 8 and 9, if any, will not receive any Distributions under the Plan
and thus are conclusively presumed to have rejected the Plan and are not entitled to vote under
section 1126(g) of the Bankruptcy Code.
B.

Voting

If a Claim is the subject of an objection prior to the deadline for voting on the Plan
and the Holder of the Claim has not filed a motion for relief under Bankruptcy Rule 3018, such
Holder shall not be entitled to vote to accept or reject the Plan.
C.

Voting Instructions

Voting instructions are as set forth in the Solicitation and Voting Procedures
approved by the Court [Docket No. *]. As set forth in said procedures, the Court has established
July [*], 2020, at 5:00 p.m. (EST) as the deadline to vote to accept or reject the Plan (the “Voting
Deadline”). To be counted, all Ballots must be submitted to the proposed Balloting Agent, Omni
Agent Solutions, prior to the Voting Deadline set forth above. Ballots may be uploaded
electronically
through
the
Balloting
Agent’s
website
https://omniagentsolutions.com/goodsamaritanballots/. Alternatively, completed and properly
executed hard copy Ballots may be mailed or otherwise delivered to the Balloting Agent, so as to
be received prior to the Voting Deadline, at the following address:
Good Samaritan Lutheran Health Care Center, Inc., et al.
c/o Omni Agent Solutions
5955 DeSoto Ave., Suite 100
Woodland Hills, CA 91367
Any party submitting a Ballot through the online portal should not also submit a
paper Ballot. Any Ballots submitted by fax will not be valid. To be counted, Ballots must actually
be received by no later than the Voting Deadline. Delivery of a Ballot not in accordance with the
Solicitation and Voting Procedures shall not be valid and shall not be counted as a vote to accept
or reject the Plan.
If a creditor in Class 3 or Class 7 needs additional Ballots or did not receive a
Ballot, please contact the Voting Agent at (866) 662-2174, sufficiently in advance of the Voting
Deadline to obtain the Ballot and submit the Ballot before such deadline.
D.

Requirements for Confirmation

The Bankruptcy Court will confirm the Plan only if it meets all of the applicable
requirements of section 1129 of the Bankruptcy Code. Among the requirements for confirmation
in these Chapter 11 Cases is that the Plan be (i) accepted by all Impaired Classes of Claims and
Equity Interests or, if rejected by an Impaired Class, that the Plan "does not discriminate unfairly"
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against and is "fair and equitable" with respect to such Class; and (ii) feasible. The Bankruptcy
Court must also find, among other things, that:

1.

a.

the Plan has classified Claims and Equity Interests in a permissible
manner;

b.

the Plan complies with the technical requirements of chapter 11 of the
Bankruptcy Code; and

c.

the Plan has been proposed in good faith.

Best Interests of Creditors Test

The Bankruptcy Code requires that, with respect to an Impaired class of claims or
interests, each holder of an Impaired claim or interest in such class either (i) accept the plan or (ii)
receive or retain under the plan property of a value, as of the effective date of the plan, that is not
less than the amount (value) such holder would receive or retain if the debtor was liquidated under
chapter 7 of the Bankruptcy Code on the effective date.
The Plan provides for the liquidation of the Debtors under chapter 11 of the
Bankruptcy Code. Although a case under chapter 7 of the Bankruptcy Code would also entail the
Debtors' liquidation, liquidation of the Debtors under chapter 7 would be more costly and more
time-consuming than the process provided for in the Plan and, as a result, Creditors would be
disadvantaged were a chapter 7 liquidation to be pursued instead. Specifically, under the Plan, the
Debtors’ assets are being sold as a “going concern.” Significantly, if the Debtors Estates were
liquidated under chapter 7 of the Bankruptcy Code, their operations would have to be shuttered.
Accordingly, significant costs would be incurred in placing and moving the Debtors’ residents to
alternative facilities, not to mention, the stress and discomfort that would befall the Debtors’
residents in this process. The costs of a chapter 7 liquidation would necessarily include fees
payable to a trustee in bankruptcy, as well as fees likely to be payable to attorneys, advisors, and
other professionals that a chapter 7 trustee would engage to assist him or her in carrying out his or
her duties under the Bankruptcy Code. Other costs of liquidating the Debtors' Estates would
include the expenses incurred during the bankruptcy cases and allowed by the Bankruptcy Court
in the chapter 7 cases. The foregoing types of claims, costs, expenses, and fees that may arise in a
chapter 7 liquidation case would be paid in full before payments would be made towards chapter
11 administrative, priority, and unsecured claims. Further, any distribution to Creditors in a
Chapter 7 case is likely to be delayed due to the time necessary for the Trustee and his or her
advisors to get "up to speed" and the absence of certain deadlines imposed by the Plan.
Accordingly, the Debtors believe that in a chapter 7 liquidation, Holders of Claims
would receive significantly less than such Holders will receive under the Plan. There can be no
assurance, however, as to values that would actually be realized in a chapter 7 liquidation, nor can
there be any assurance that a Bankruptcy Court would accept the Debtors' conclusions or concur
with such assumptions in making its determinations under section 1129(a)(7) of the Bankruptcy
Code.
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Feasibility

Pursuant to section 1129(a)(11) of the Bankruptcy Code, a debtor must demonstrate
that a bankruptcy court's confirmation of a plan is not likely to be followed by the liquidation or
need for further financial reorganization of the debtor, unless such liquidation or reorganization is
proposed under the plan. Pursuant to the Plan, the Debtors' remaining Assets are being transferred
to the Liquidation Trust to be liquidated and distributed to the Liquidation Trust's Beneficiaries.
Therefore, the Plan is a liquidating Plan, the Bankruptcy Court's confirmation of the Plan will not
be followed by liquidation or the need for any further reorganization.
3.

Classification of Claims and Interests

Section 1122 of the Bankruptcy Code requires the Plan to place a Claim or Equity
Interest in a particular Class only if such Claim or Equity Interest is substantially similar to the
other Claims or Equity Interests in such Class. The Plan creates separate Classes to treat the
Secured Claims, Priority Non-Tax Claims, General Unsecured Claims, Subordinated Other
Claims, and Equity Interests with respect to each of the Debtors. The Debtors believe that the
Plan’s classification scheme places substantially similar Claims or Equity Interests in the same
Class and thus meets the requirements of section 1122 of the Bankruptcy Code.
E.

Acceptance of the Plan

As a Creditor, your acceptance of the Plan is important. In order for the Plan to be
accepted by an Impaired Class of Claims, a majority in number (i.e., more than half) and two thirds
in dollar amount of the Claims voting (of each Impaired Class of Claims) must vote to accept the
Plan. At least one Impaired Class of Creditors, excluding the votes of insiders, must actually vote
to accept the Plan. The Debtors urge that you vote to accept the Plan. YOU ARE URGED TO
COMPLETE, DATE, SIGN AND PROMPTLY RETURN THE BALLOT. PLEASE BE
SURE TO COMPLETE THE BALLOT PROPERLY AND LEGIBLY IDENTIFY THE
EXACT AMOUNT OF YOUR CLAIM AND NAME OF THE CREDITOR.
F.

Elimination of Vacant Classes

Any Class of Claims or Equity Interests that does not contain, as of the date of
commencement of the Plan Confirmation Hearing, a Holder of an Allowed Claim or Equity
Interest, or a Holder of a Claim temporarily allowed under Bankruptcy Rule 3018, shall be deemed
deleted from the Plan for all purposes, including for purposes of determining acceptance of the
Plan by such Class under section 1129(a)(8) of the Bankruptcy Code.
IV.

THE CHAPTER 11 PLAN OF LIQUIDATION

THE FOLLOWING SUMMARIZES THE PLAN. CREDITORS ARE URGED
NOT TO RELY ON THESE SUMMARIES AND, INSTEAD, TO READ
CAREFULLY THE FULL TEXT OF THE PLAN. WHEN CONFIRMED, THE
PLAN WILL BE BINDING UPON THE DEBTORS, THEIR CREDITORS
AND OTHER AFFECTED PARTIES. THE PLAN PROVIDES FOR THE
LIQUIDATION OF THE DEBTORS’ ESTATES.
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Classification of Claims

Claims are divided into ten Classes, five for each Debtor (the “Good Samaritan
Classes” and the “Kenwood Classes”, respectively). Administrative Expense Claims, Priority Tax
Claims, Compensation and Reimbursement Claims and Statutory Fees are not classified. The Good
Samaritan Classes include three Impaired Classes, only one of which is entitled to vote. The
Kenwood Classes also include three Impaired Classes, only one of which is entitled to vote.
B.

Unclassified Claims

In accordance with section 1123(a)(1) of the Bankruptcy Code, the Debtors have
not classified Administrative Expense Claims, Compensation and Reimbursement Claims, Priority
Tax Claims, and Statutory Fees.
1.

Administrative Expense Claims

Pursuant to and as more particularly described in the Plan, the Debtors are
requesting that an Administrative Expense Claims Bar Date be set for 5:00 p.m., prevailing Eastern
time, on the date that is twenty (20) days after the Effective Date.
Except to the extent that a Holder of an Allowed Administrative Expense Claim
agrees to less favorable treatment, each Holder, if any, of an Allowed Administrative Expense
Claim (other than Compensation and Reimbursement Claims and Statutory Fees) whose Claim has
not been assumed or paid by the Purchasers in connection with the Sale or otherwise satisfied prior
to the Effective Date shall receive Cash in an amount equal to the unpaid amount of such Allowed
Administrative Expense Claim on or as soon as practicable after the later of (i) the Effective Date,
(ii) the date on which such Administrative Expense Claim becomes an Allowed Administrative
Expense Claim, or (iii) the closing of the Sale. Excluding Compensation and Reimbursement
Claims, Priority Tax Claims, and Statutory Fees, the Debtors estimate that as of the Effective Date,
outstanding Administrative Expense Claims to be paid from Purchase Price will total
approximately $500,000.00.
2.

Compensation and Reimbursement Claims

Under the Plan, all Professionals seeking allowance and payment of Compensation
and Reimbursement Claims must File their respective final applications for allowance of
compensation for services rendered and reimbursement of expenses incurred in the Chapter 11
Cases by the date that is thirty (30) days after the Effective Date and be paid, from the Professional
Fee Reserve, the unpaid amounts as are Allowed by the Bankruptcy Court or upon such other terms
as may be mutually agreed upon between the Holder of such an Allowed Compensation and
Reimbursement Claim and the Debtors. Compensation and Reimbursement Claims shall be paid
within five (5) Business Days after the date that such Claim is Allowed by Order of the Bankruptcy
Court or as soon thereafter as practicable but in any event no later than five (5) Business Days after
the later of the Effective Date or the closing of the Sale. Any funds remaining in the Professional
Fee Reserve after payment of all Allowed Compensation and Reimbursement Claims shall be
remitted to the Liquidation Trustee and deposited into the Liquidation Trust. The Debtors will pay
certain Compensation and Reimbursement Claims from the funds available under the DIP Facility
prior to the Effective Date and only those Compensation and Reimbursement Claims that remain
outstanding or come due as of or after the Effective Date will be paid from the Professional Fee
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Reserve. The Debtors estimate that the amount necessary to fund the Professional Fee Reserve and
pay all outstanding Compensation and Reimbursement Claims at the time the Sale closes will be
approximately $200,000.00.
3.

Priority Tax Claims

Each Holder of an Allowed Priority Tax Claim, if any, shall receive in full
satisfaction of such Allowed Priority Tax Claim, in accordance with section 1129(a)(9)(C) of the
Bankruptcy Code, regular installment payments in Cash over a period ending not later than five
(5) years after the Petition Date of a total value, as of the Effective Date, equal to the Allowed
amount of such Priority Tax Claim, payable from Cash on hand of the respective Debtors as of the
later of the Effective Date or the closing of the Sale or as soon thereafter as is practicable. The
Debtors and the Liquidation Trustee reserve the right to prepay such Allowed Priority Tax Claims
at any time. The Debtors estimate that Priority Tax Claims against Good Samaritan total $5,138.62
and that Priority Tax Claims against Kenwood total $4,968.88.
4.

Statutory Fees

Statutory Fees have been paid throughout the pendency of these chapter 11 cases
and will continue to be paid by Debtors through the later of the Effective Date or the appointment
of the Facilities Purchasers as receivers of the Debtors’ Facilities. The Facilities Purchasers will
be responsible for the payment of any Statutory Fees that come due after their anticipated
appointment by the DOH as receivers of the Debtors’ Facilities. The Debtors estimate that the total
outstanding Statutory Fees to be paid from the Debtors’ Estates as of the later of the Effective Date
or the appointment of the Facilities Purchasers as receivers will total in the aggregate $0.
C.

Treatment of Classified Claims
The Plan provides for the following classification of Creditors:
Class 1 – Secured Claims against Good Samaritan and Kenwood
Class 2 – Priority Non-Tax Claims against Good Samaritan
Class 3 – General Unsecured Claims against Good Samaritan
Class 4 – Subordinated Other Claims against Good Samaritan
Class 5 – Equity Interests in Good Samaritan
Class 6 – Priority Non-Tax Claims against Kenwood
Class 7 – General Unsecured Claims against Kenwood
Class 8 – Subordinated Other Claims against Kenwood
Class 9 – Equity Interests in Kenwood
1.

Class 1 - Secured Claims against Good Samaritan and Kenwood
(a)

Classification

Class 1 consists of all Secured Claims against Debtors, if any.
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Impairment and Voting

Class 1 is Unimpaired. Holders of Allowed Class 1 Secured Claims are deemed to
have accepted the Plan and, thus, are not entitled to vote to accept or reject the Plan.
(c)

Treatment

Except to the extent that a Holder of an Allowed Secured Claim agrees to a less
favorable or different treatment, each Holder of an Allowed Secured Claim will receive, on, or as
soon as reasonably practicable after the later of (x) the Effective Date, (y) the closing of the Sale,
or (z) the date such Claim becomes an Allowed Secured Claim, (i) the Collateral securing such
Allowed Secured Claim, or (ii) such other treatment as. renders such Holder's Allowed Secured
Claim Unimpaired in accordance with section 1124(1) or (2) of the Bankruptcy Code; provided,
however, that any deficiency Claims of Holders of Class 1 Secured Claims shall not constitute
Class 1 Secured Claims and shall be treated as Class 3 or Class 7 General Unsecured Claims. The
Holder of an Allowed Secured Claim that is secured by a lien or mortgage against any of the Sale
Assets shall retain such lien or mortgage until the closing of the Sale, and upon the closing of the
Sale such lien and/or mortgage shall attach to the proceeds of the Sale until such time as the Holder
of the Allowed Secured Claim receives payment in accordance with this paragraph. The Debtors
estimate that Allowed Secured Claims will total in the aggregate approximately $5,800,000.00.
2.

Class 2 - Priority Non-Tax Claims against Good Samaritan
(a)

Classification

Class 2 consists of all Priority Non-Tax Claims against Good Samaritan.
(b)

Impairment and Voting

Class 2 is Unimpaired. Holders of Allowed Priority Non-Tax Claims in Class 2
shall be deemed to have accepted the Plan and, thus, are not entitled to vote to accept or to reject
the Plan.
(c)

Treatment

Except to the extent that a Holder of an Allowed Priority Non-Tax Claim against Good
Samaritan agrees to a less favorable or different treatment, the Holder of an Allowed Priority Non-Tax
Claim shall receive, as soon as reasonably practicable after the later of (x) the Effective Date, (y) the
closing of the Sale, or (z) the date such Priority Non-Tax Claim becomes an Allowed Priority NonTax Claim, payment in full from the Good Samaritan Contribution to the Liquidation Trust Assets in
full satisfaction, settlement, and release of, and in exchange for, such Allowed Priority Non-Tax Claim.
The Debtors estimate that Allowed Priority Non-Tax Claims against Good Samaritan will total
$411,000.00

3.

Class 3 - General Unsecured Claims against Good Samaritan
(a)

Classification

Class 3 consists of all General Unsecured Claims against Good Samaritan.
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Impairment and Voting

Class 3 is Impaired, and Holders of Allowed General Unsecured Claims in Class 3
are entitled to vote to accept or to reject the Plan.
(c)

Treatment

Except to the extent that a Holder of an Allowed General Unsecured Claim has
agreed to a less favorable or different treatment of such Allowed General Unsecured Claim, the
Holder of an Allowed General Unsecured Claim against Good Samaritan shall receive, in full
and final satisfaction, settlement, release, and discharge of each Allowed General Unsecured
Claim, such Holder's Pro Rata Share of the Good Samaritan Contribution to the Liquidation
Trust until all Allowed General Unsecured Claims in Class 3 are paid in full or the Good
Samaritan Contribution to the Liquidation Trust Assets is exhausted; provided, however, that
Distributions to Holders of Allowed General Unsecured Claims against Good Samaritan shall
be subject and subordinate to (i) payment in full of all Liquidation Trust Operating Expenses
and/or reservation in the Liquidation Trust Operating Reserve for such Liquidation Trust
Operating Expenses as the Liquidation Trustee deems reasonable and appropriate, and (ii)
payment in full of all Allowed Priority Tax Claims and Allowed Priority Non-Tax Claims
against Good Samaritan. The Debtors estimate that Allowed General Unsecured Claims
against Good Samaritan will total $10,610,000.00 and that Holders of Allowed General
Unsecured Claims in Class 3 will receive a pro rata Distribution equaling approximately 4.1%
of their Claims.
4.

Class 4 - Subordinated Other Claims against Good Samaritan
(a)

Classification

Class 4 consists of all Subordinated Other Claims against Good Samaritan, if any.
The Debtors do not believe that there are any Subordinated Other Claims against Good Samaritan.
(b)

Impairment and Voting

Class 4 is Impaired because Holders of Allowed Subordinated Other Claims in
Class 4 will receive no Distribution under the Plan. Class 4 shall be deemed to reject the Plan.
(c)

Treatment

Holders of Allowed Claims in Class 4, if any, shall receive no Distribution or
property on account of their Class 4 Allowed Claims.
5.

Class 5 - Equity Interests in Good Samaritan
(a)

Classification

Class 5 consists of all Equity Interests in Good Samaritan. Because the Debtors are
not-for-profit corporations, the Debtors do not have any shareholders. However, Class 5 shall
consist of all Equity Interests, if any, in Good Samaritan as defined in the Plan to include any
membership interests under New York Not-For-Profit law.
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Impairment and Voting

Class 5 is Impaired. Because Holders of Equity Interests will receive no
Distribution under the Plan, Class 5 shall be deemed to have voted to reject the Plan.
(c)

Treatment

On the Effective Date, all membership interests, if any, in Good Samaritan shall be
cancelled, deemed terminated, and of no further force and effect, and the Holders of Equity
Interests shall not receive or retain any Distribution or property on account of such Equity Interests.
6.

Class 6 - Priority Non-Tax Claims against Kenwood
(a)

Classification

Class 6 consists of all Priority Non-Tax Claims against Kenwood.
(b)

Impairment and Voting

Class 6 is Unimpaired. Holders of Allowed Priority Non-Tax Claims in Class 6
shall be deemed to have accepted the Plan and, thus, are not entitled to vote to accept or to reject
the Plan.
(c)

Treatment

Except to the extent that a Holder of an Allowed Priority Non-Tax Claim against
Kenwood agrees to a less favorable or different treatment, the Holder of an Allowed Priority Non-Tax
Claim shall receive, as soon as reasonably practicable after the later or (x) the Effective Date, (y) the
closing of the Sale, or (z) the date such Priority Non-Tax Claim becomes an Allowed Priority Non-Tax
Claim, payment in full from the Kenwood Contribution to the Liquidation Trust Assets in full
satisfaction, settlement, and release of, and in exchange for, such Allowed Priority Non-Tax Claim. The
Debtors estimate that Allowed Priority Non-Tax Claims against Kenwood will total in the aggregate
between approximately $72,000.00.

7.

Class 7 - General Unsecured Claims against Kenwood
(a)

Classification

Class 7 consists of all General Unsecured Claims against Kenwood.
(b)

Impairment and Voting

Class 7 is Impaired, and Holders of Allowed General Unsecured Claims in Class 7
are entitled to vote to accept or to reject the Plan.
(c)

Treatment

Except to the extent that a Holder of an Allowed General Unsecured Claim has agreed
to a less favorable or different treatment of such Allowed General Unsecured Claim, the Holder of an
Allowed General Unsecured Claim against Kenwood shall receive, in full and final satisfaction,
settlement, release , and discharge of each Allowed General Unsecured Claim, such Holder's Pro
Rata Share of the Kenwood Contribution to the Liquidation Trust until all Allowed General Unsecured
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Claims in Class 7 are paid in full or the Kenwood Contribution to the Liquidation Trust Assets is
exhausted; provided, however, that Distributions to Holders of Allowed General Unsecured Claims
against Kenwood shall be subject and subordinate to (i) payment in full all Liquidation Trust Operating
Expenses and/or reservation in the Liquidation Trust Operating Reserve for such Liquidation Trust
Operating Expenses as the Liquidation Trustee deems reasonable and appropriate, and (ii) payment in
full all Allowed Priority Tax Claims and Allowed Priority Non-Tax Claims against Kenwood. The
Debtors estimate that Allowed General Unsecured Claims against Kenwood will total approximately
$3,220,000.00 and that Holders of Allowed General Unsecured Claims in Class 7 will receive a
Distribution equaling approximately 2.4% of their Allowed Claims.

8.

Class 8 - Subordinated Other Claims against Kenwood
(a)

Classification

Class 8 consists of all Subordinated Other Claims against Kenwood, if any. The
Debtors do not believe that there are any Subordinated Other Claims against Kenwood.
(b)

Impairment and Voting

Class 8 is Impaired because Holders of Allowed Subordinated Other Claims in
Class 8 will receive no Distribution under the Plan. Class 9 shall be deemed to reject the Plan.
(c)

Treatment

Holders of Allowed Claims in Class 8 shall receive no Distribution or property on
account of their Class 8 Allowed Claims.
9.

Class 9 - Equity Interests
(a)

Classification

Class 9 consists of all Equity Interests in Kenwood. Because the Debtors are notfor-profit corporations, the Debtors do not have any shareholders. However, Class 10 shall consist
of all Equity Interests, if any, in Kenwood as defined in the Plan to include any membership
interests under New York Not-For-Profit law.
(b)

Impairment and Voting

Class 9 is Impaired. Because Holders of Equity Interests will receive no
Distribution under the Plan, Class 10 shall be deemed to have voted to reject the Plan.
(c)

Treatment

On the Effective Date, all membership interests, if any, in Kenwood shall be
cancelled, deemed terminated, and of no further force and effect, and the Holders of Equity
Interests shall not receive or retain any Distribution or property on account of such Equity Interests.
D.

Separate Plans of Liquidation

The Plan constitutes a separate chapter 11 plan of liquidation for each Debtor.
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Modification of Treatment of Claims and Equity Interests

To the extent that the Holder of a Claim or Equity Interest agrees to the
modification of its treatment under the Plan, the Debtors reserve the right to amend the Plan
to reflect such agreed upon modification.
F.

Cramdown and No Unfair Discrimination

In the event that any Impaired Class of Claims or Equity Interests rejects the Plan
or is deemed to have rejected the Plan, the Debtors are requesting, without any delay in the
occurrence of the Plan Confirmation Hearing or Effective Date, that the Bankruptcy Court confirm
the Plan in accordance with section 1129(b) of the Bankruptcy Code with respect to such nonaccepting Class, in which case the Plan will constitute a motion for such relief.
V.
A.

PROVISIONS REGARDING THE LIQUIDATION TRUST

Appointment of the Liquidation Trustee

The Liquidation Trustee shall be selected by the Debtors, and shall be identified by
the Debtors prior to the Plan Confirmation Hearing in the Plan Supplement. At the Plan
Confirmation Hearing, the Bankruptcy Court shall consider and, if appropriate, ratify the selection
of the Liquidation Trustee. All compensation for the Liquidation Trustee shall be paid from the
Liquidation Trust Assets, as may be reserved by the Liquidation Trustee in the Liquidation Trust
Operating Reserve, in accordance with the Liquidation Trust Agreement. The Liquidation Trust
Agreement shall be effective on the Effective Date. The Liquidation Trustee shall not be required
to provide a bond, surety or other security for the performance of its duties unless otherwise
ordered by the Bankruptcy Court. On the Effective Date, all Beneficiaries of the Liquidation Trust
shall be deemed to have ratified and become bound by the terms and conditions of the Liquidation
Trust Agreement. In the event that the Liquidation Trustee resigns or is removed, terminated, or
otherwise unable to serve as the Liquidation Trustee, then a successor shall be appointed as set
forth in the Liquidation Trust Agreement. Any successor Liquidation Trustee appointed shall be
bound by and comply with the terms of the Plan, the Plan Confirmation Order, and the Liquidation
Trust Agreement.
B.

Creation of Liquidation Trust

On the Effective Date, without any further action by the Bankruptcy Court, the
Liquidation Trust shall be vested with all Liquidation Trust Assets and the Liquidation Trustee
shall be vested with all of the powers, rights and duties conferred pursuant to the Plan, the
Confirmation Order and the Liquidation Trust Agreement. The Liquidation Trust shall be
established for the primary purpose of liquidating the Liquidation Trust Assets and for making
Distributions in accordance with the Plan and the Liquidation Trust Agreement, with no objective
to continue or engage in the conduct of business, except only in the event and to the extent
necessary to, and consistent with, the liquidating purpose of the Liquidation Trust.
Notwithstanding the establishment of the Liquidation Trust and the appointment of the Liquidation
Trustee as of the Effective Date, the reorganized Debtors shall continue their involvement with the
operations of the Debtors consistent with the Plan and the Receivership Agreements. For the
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avoidance of doubt, the Liquidation Trustee shall have no interest or involvement in the Debtors’
businesses, provided, however, that following the closing of the Sale, the net proceeds of the Sale
shall constitute Liquidation Trust Assets and shall be administered by the Liquidation Trustee
consistent with the Plan, the Confirmation Order and the Liquidation Trust Agreement.
Upon the creation of the Liquidation Trust and at all times thereafter, the
Liquidation Trustee shall segregate or otherwise separately earmark the Good Samaritan
Contribution and the Kenwood Contribution to the Liquidation Trust, including each Debtors’ pro
rata share of the Sale proceeds, for the purpose of ensuring that appropriate Distributions are made
from the Liquidation Trust to the respective Creditors of each Debtor in accordance with the terms
of the Plan.
C.

Beneficiaries of Liquidation Trust

The Holders of Allowed Unsecured Claims entitled to Distributions hereunder
shall be the Beneficiaries of the Liquidation Trust. Such Beneficiaries shall be bound by the
Liquidation Trust Agreement. The interests of the Beneficiaries in the Liquidation Trust shall
be uncertificated and shall be nontransferable, except upon death of the interest holder or by
operation of law.
D.

Vesting and Transfer of Assets to the Liquidation Trust

Pursuant to section 1141(b) of the Bankruptcy Code, the Liquidation Trust
Assets shall vest in the Liquidation Trust free and clear of all Claims and Liens; provided,
however, that the Liquidation Trustee may abandon or otherwise not accept any Liquidation
Trust Assets that the Liquidation Trustee believes, in good faith, to have no value, or to be
unduly burdensome to the Liquidation Trust. Any Liquidation Trust Assets that the
Liquidation Trustee so abandons or does not accept shall not be property of the Liquidation
Trust. All Liquidation Trust Assets that vest in the Liquidation Trust shall be free and clear of
all Liens, Claims, encumbrances, and interests, except as otherwise specifical1y provided in
the Plan or in the Plan Confirmation Order. For the avoidance of doubt, the Liquidation Trustee
shall have no interest or involvement in the Debtors’ businesses, provided, however, that following
the closing of the Sale, the net proceeds of the Sale shall constitute Liquidation Trust Assets and
shall be administered by the Liquidation Trustee consistent with the Plan, the Confirmation Order
and the Liquidation Trust Agreement.
E.

Certain Powers and Duties of the Liquidation Trust and Liquidation Trustee
1.

General Powers of the Liquidation Trustee

The Liquidation Trustee shall have the power, authority and duty to act as
specifically authorized by the Liquidation Trust Agreement, the Plan, and any applicable law,
in the discharge of his/her obligations, including to conserve and protect the Liquidation Trust
or to confer on the Beneficiaries the benefits intended to be conferred upon them by the
Liquidation Trust Agreement, the Plan. and any applicable law. The powers, rights, and
responsibilities of the Liquidation Trustee shall be specified in the Liquidation Trust
Agreement and shall include the authority, power, and responsibility to: (a) receive, manage,
invest, supervise, and protect Liquidation Trust Assets; (b) pay taxes or other obligations
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incurred by the Liquidation Trust and issue to employees or other Persons, and/or file with the
appropriate Governmental Units, applicable tax and wage returns and forms relating to the
Liquidation Trust, but not relating to the operation of the Debtors’ businesses; (c) retain and
compensate, without further order of the Bankruptcy Court, the employees, professionals, and
consultants to advise and assist in the administration, prosecution and distribution of
Liquidation Trust Assets, but not the operation of the Debtors’ businesses; (d) calculate and
implement Distributions of Liquidation Trust Assets; (e) investigate, prosecute, compromise,
and settle, in accordance with the specific terms of the Liquidation Trust Agreement and
without further order of the Court, Retained Causes of Action vested in the Liquidation Trust;
(f) resolve issues involving Claims in accordance with the Plan, including the power to object
to Claims, and to subordinate and recharacterize Claims by objection, motion, or adversary
proceeding; (g) review and, if appropriate, object to Administrative Expense Claims and
Compensation and Reimbursement Claims; (h) pay Statutory Fees to the extent provided
pursuant to Article II.D. of the Plan; and (i) take action pursuant to such other powers as may
be vested in or assumed by the Liquidation Trustee pursuant to the Plan, the Liquidation Trust
Agreement, or Bankruptcy Court Order, or as may be necessary and proper to carry out the
provisions of the Plan. For the avoidance of doubt, the Liquidation Trustee shall have no interest
or involvement in the Debtors’ businesses, provided, however, that following the closing of the
Sale, the net proceeds of the Sale shall constitute Liquidation Trust Assets and shall be
administered by the Liquidation Trustee consistent with the Plan, the Confirmation Order and the
Liquidation Trust Agreement.
2.

Books and Records

On the Effective Date, the Liquidation Trust shall: (a) have access to all books,
records, and files of the Debtors and the Estates that are necessary for the administration of the
Liquidation Trust; and (b) to the extent that any of such books, records, and files are not necessary
to the operation of the Debtors’ businesses and do not constitute Sale Assets, provide for the
retention and storage of such books, records, and files until such time as the Liquidation Trust
determines, in accordance with the Liquidating Trust Agreement, that retention of same is no
longer necessary or beneficial.
To the extent any of the books, records, and files of the Debtors have been
transferred in connection with the Sale, the Liquidation Trustee shall have access to such books,
records and files at no material cost to the Liquidation Trust.
3.

Investments of Cash

The Liquidation Trust may invest Cash (including any earnings thereon or
proceeds therefrom) as permitted by section 345 of the Bankruptcy Code or in other prudent
investments, provided that such investments are permitted to be made by a liquidating trust
within the meaning of Treasury Regulation section 301.7701-4(d), as reflected therein, or
under applicable IRS guidelines, rulings, or other controlling authorities.
4.

Costs and Expenses of Administration of the Liquidation Trust

All Liquidation Trust Operating Expenses shall be the responsibility of and paid
by the Liquidation Trust in accordance with the Liquidation Trust Agreement from the
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Liquidation Trust Operating Reserve.
5.

Reporting

In no event later than ninety (90) calendar days following the Effective Date and
on a quarterly basis thereafter until all Cash in the Liquidation Trust has been released or paid out
in accordance with the Plan, the Liquidation Trustee shall File a report setting forth the amounts,
recipients, and dates of all Distributions made by the Liquidation Trustee under the Plan through
each applicable reporting period.
F.

Federal Income Tax Treatment of the Liquidation Trust for the Liquidation Trust
Assets

For federal income tax purposes, it is intended that the Liquidation Trust be
classified as a liquidating trust under section 301.7701-4 of the Treasury regulations and that such
trust be owned by its Beneficiaries. Accordingly, for federal income tax purposes, it is intended
that the Beneficiaries be treated as if they had received a distribution from the Estates of an
undivided interest in each of the Liquidation Trust Assets (to the extent of the value of their
respective share in the applicable assets) and then contributed such interests to the Liquidation
Trust, and the Liquidation Trust's Beneficiaries will be treated as the grantors and owners thereof.
The Liquidation Trust shall be responsible for filing all federal, state, and local tax
returns for the Liquidation Trust. The Liquidation Trust shall comply with all withholding and
reporting requirements imposed by any federal, state, or local taxing authority, and all distributions
made by the Liquidation Trust shall be subject to any such withholding and reporting requirements.
The Liquidation Trustee shall be authorized to take any and all actions that may be necessary or
appropriate to comply with such withholding and reporting requirements including, requiring that,
as a condition to the receipt of a Distribution, a Creditor holding an Allowed Claim complete the
appropriate IRS Form W-8 or IRS Form W-9, as applicable to each Creditor. Notwithstanding
any other provision of the Plan, (a) each Creditor holding an Allowed Claim that is to receive a
Distribution from the Liquidation Trust shall have the sole and exclusive responsibility for the
satisfaction and payment of any tax obligations imposed on such Creditor by any Governmental
Unit, including income and other tax obligations, on account of such Distribution, and (b) no
Distribution shall be made to or on behalf of such Creditor pursuant to the Plan unless and until
such Creditor has made arrangements satisfactory to the Liquidation Trustee to allow it to comply
with its tax withholding and reporting requirements. Any property to be distributed by the
Liquidation Trust shall, pending the implementation of such arrangements, be treated as an
undeliverable Distribution to be held by the Liquidation Trustee, until such time as the Liquidation
Trustee is satisfied with the Creditor's arrangements for any withholding tax obligations.
G.

Term of Liquidation Trust

The Liquidation Trustee shall be discharged and the Liquidation Trust shall be
terminated at such time as (i) all Disputed Claims have been resolved, (ii) all of the Liquidation
Trust Assets have been liquidated, (iii) all duties and obligations of the Liquidation Trustee under
the Liquidation Trust Agreement have been fulfilled, (iv) all Distributions required to be made by
the Liquidation Trust under the Plan and the Liquidation Trust Agreement have been made, and
(v) the Chapter 11 Cases have been closed; provided, however, that in no event shall the
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Liquidation Trust be dissolved later than three (3) years from the Effective Date unless the
Bankruptcy Court, upon motion within the six-month period prior to the third anniversary (or the
end of any extension period approved by the Bankruptcy Court), determines that a fixed period
extension (not to exceed one (1) year, together with any prior extensions, without a favorable letter
ruling from the Internal Revenue Service that any further extension would not adversely affect the
status of the Liquidation Trust as a liquidating trust for federal income tax purposes) is necessary
to facilitate or complete the recovery and liquidation of the Liquidation Trust Assets.
H.

Limitation of Liability of the Liquidation Trustee

The Liquidation Trust shall indemnify the Liquidation Trustee and his or her
professionals against any losses, liabilities, expenses (including attorneys' fees and disbursements),
damages, taxes, suits, or claims that the Liquidation Trustee or his or her professionals may incur
or sustain by reason of being or having been a Liquidation Trustee or professionals of the
Liquidation Trustee for performing any functions incidental to such service; provided, however,
the foregoing shall not relieve the Liquidation Trustee or his or her professionals from liability for bad
faith, willful misconduct, reckless disregard of duty, criminal conduct, gross negligence, fraud, or selfdealing.
VI.
A.

ADDITIONAL MEANS FOR IMPLEMENTATION OF THE PLAN

Preservation of Right to Conduct Investigations

The preservation for the Liquidation Trust of any and all rights to conduct
investigations pursuant to Bankruptcy Rule 2004 is necessary and relevant to the liquidation and
administration of the Liquidation Trust Assets. Accordingly, any and all rights to conduct
investigations pursuant to Bankruptcy Rule 2004 held by the Debtors prior to the Effective Date shall
vest with the Liquidation Trust and shall continue until dissolution of the Liquidation Trust.

B.

Prosecution and Resolution of Retained Causes of Action

From and after the Effective Date, prosecution and settlement of all Retained
Causes of Action shall be the sole responsibility of the Liquidation Trust pursuant to the Plan and
the Plan Confirmation Order. From and after the Effective Date, the Liquidation Trust shall
have exclusive rights, powers, and interests of the Estates to pursue, settle, or abandon such
Retained Causes of Action as the sole representative of the Estates pursuant to section
1l23(b)(3) of the Bankruptcy Code. All Retained Causes of Action that are not expressly
released or waived under the Plan are reserved and preserved and vest in the Liquidation Trust
in accordance with the Plan. No Person may rely on the absence of a specific reference in the
Plan or the Plan Supplement to any Retained Cause of Action against it as any indication that
the Debtors or Liquidation Trustee will not pursue any and all available Retained Causes of
Action against such Person. The Liquidation Trustee expressly reserves all Retained Causes
of Action, except for any Retained Causes of Action against any Person that are expressly
released or waived under the Plan, and, therefore, no preclusion doctrine, including the
doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, estoppel
(judicial, equitable, or otherwise), or laches, shall apply to such Retained Causes of Action
upon, after, or as a consequence of confirmation or consummation of the Plan.
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Effectuating Documents and Further Transactions

Upon entry of the Plan Confirmation Order, the Debtors and the Liquidation
Trustee shall be authorized to execute, deliver, file, or record such contracts, instruments,
releases, consents, certificates, resolutions, programs, and other agreements, instruments,
and/or documents, and take such acts and actions as may be reasonably necessary or
appropriate to effectuate, implement, consummate, and/or further evidence the terms and
conditions of the Plan and any transactions described in or contemplated by the Plan. The
Debtors or Liquidation Trustee, as applicable, may, and all Holders of Allowed Claims or
Equity Interests receiving Distributions pursuant to the Plan, at the request or direction of the
Debtors or Liquidation Trustee, as applicable, shall, from time to time, prepare, execute, and
deliver any agreements or documents, and take any other actions as may be necessary or
advisable to effectuate the provisions and intent of the Plan.
D.

Authority to Act

Prior to, on, or after the Effective Date (as appropriate), all matters expressly
provided for under the Plan that would otherwise require approval of the directors, officers,
members, managers or owners, direct or indirect, of the Debtors shall be deemed to have
occurred and shall be in effect prior to, on, or after the Effective Date (as applicable) pursuant
to applicable law, without any further vote, consent, approval, authorization, or other action by
such directors, officers, members, managers or owners of the Debtors or notice to, order of, or
hearing before, the Bankruptcy Court.
E.

Cancellation of Documents

On the Effective Date, except to the extent otherwise provided in the Plan, any and
all notes, instruments, debentures, certificates, cards, and other documents evidencing Claims
against and Equity Interests in the Debtors shall be deemed automatically extinguished, cancelled,
and of no further effect with the Debtors having no continuing obligations thereunder, and shall
be deemed rejected and terminated, provided, however, that valid liens or mortgages against any
Sale Assets shall remain in full force and effect until the closing of the Sale, and upon the closing
of the Sale such valid liens and mortgages shall attach to the proceeds of the Sale until such time
as the Holder of the Allowed Secured Claim secured by such valid liens or mortgages receives
payment in accordance with the terms of the Plan.
F.

Funding of Liabilities and Distributions

On the Effective Date, the Debtors and the Debtors' Estates shall transfer the
Liquidation Trust Assets to the Liquidation Trust to be utilized, administered, and distributed
by the Liquidation Trustee in accordance with the terms and conditions of the Plan, the Plan
Confirmation Order and the Liquidation Trust Agreement. To the extent the Sale has not
closed as of the Effective Date, on the date of the closing of the Sale or as soon thereafter as
practical, the Sale proceeds shall be transferred to the Liquidation Trust.
G.

Release of Liens
Except as otherwise provided in the Plan, the Sale Order, or in any contract,
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instrument, release, or other agreement or document created pursuant to the Plan, on the
Effective Date, all mortgages, deeds of trust, Liens, pledges, or other security interests against
any property of the Estates shall be deemed fully released and discharged without any further
action of any party, including, but not limited to, further order of the Bankruptcy Court or
filing updated schedules or statements typically filed pursuant to the Uniform Commercial
Code or other applicable law, provided, however, that valid liens or mortgages against any Sale
Assets shall remain in full force and effect until the closing of the Sale, and upon the closing of
the Sale such valid liens and mortgages shall attach to the proceeds of the Sale until such time as
the Holder of the Allowed Secured Claim secured by such valid liens or mortgages receives
payment in accordance with the terms of the Plan.
H.

Exemption from Securities Laws

Under section 1145 of the Bankruptcy Code, the issuance of beneficial interests
in the Liquidation Trust under the Plan shall be exempt from registration under the Securities
Act of 1933, as amended, and all applicable state and local laws requiring registration of
securities.
I.

Exemption from Certain Taxes and Fees

Pursuant to section 1146(a) of the Bankruptcy Code, the making or delivery of
any instrument or transfer from a Debtor to the Liquidation Trust, or to any other Person
pursuant to the Plan, shall not be subject to any document recording tax, mortgage tax,
mortgage recording tax, stamp tax, real estate tax, transfer tax, conveyance fee, intangibles or
other similar tax or governmental assessment, and the Plan Confirmation Order shall direct the
appropriate state or local governmental officials or agents to forego the collection of any such
tax or governmental assessment and to accept for filing and recordation any of the forgoing
instruments or other documents without the payment of any such tax or governmental
assessment.
J.

Insurance Policies

Nothing in the Plan, the Plan Confirmation Order, or the Liquidation Trust
Agreement alters the rights and obligations of the Debtors (and their Estates) and the Debtors'
insurers (and third-party claims administrators) under the Insurance Policies or modifies the
coverage or benefits provided thereunder or the terms and conditions thereof or diminishes or
impairs the enforceability of the Insurance Policies. All of the Debtors' and their Estates' rights
under any Insurance Policy to which the Debtors and/or the Debtors' Estates may be
beneficiaries shall vest with the Liquidation Trust for the benefit of the Beneficiaries of the
Liquidation Trust and all of the beneficiaries of such policies.
K.

Closing of the Chapter 11 Cases

When all Liquidation Trust Assets have been liquidated and converted into
Cash and such Cash has been distributed in accordance with the Liquidation Trust Agreement
and the Plan Confirmation Order, the Liquidation Trustee shall seek authority from the
Bankruptcy Court to close the Chapter 11 Cases in accordance with the Bankruptcy Code,
Bankruptcy Rules, and Local Rules.
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PROVISIONS GOVERNING DISTRIBUTIONS UNDER THE PLAN

Distribution Record Date

As of the close of business on the Distribution Record Date, the various transfer
registers for each of the Classes of Claims or Equity Interests as maintained by the Debtors or
their agents shall be deemed closed, and there shall be no further changes in the record Holders
of any of the Claims or Equity Interests. The Debtors or the Liquidation Trustee shall have no
obligation to recognize any ownership transfer of the Claims or Equity Interests occurring
after the Distribution Record Date. The Debtors, the Liquidation Trustee, or any party
responsible for making Distributions shall be entitled to recognize and deal for all purposes
under the Plan only with those record Holders stated on the transfer ledgers as of the close of
business on the Distribution Record Date, to the extent applicable.
B.

Method of Payment

Unless otherwise expressly agreed, in writing, all Cash payments to be made
pursuant to the Plan shall be made by check drawn on a domestic bank or an electronic wire
transfer.
C.

Claims Objection Deadline

The Liquidation Trustee, and any other party in interest to the extent permitted
pursuant to section 502(a) of the Bankruptcy Code, shall File and serve any objection to any
Claim no later than the Claims Objection Deadline; provided, however, the Claims Objection
Deadline may be extended by the Bankruptcy Court from time to time upon motion and notice
by the Liquidation Trustee for cause.
D.

No Distribution Pending Allowance

Notwithstanding any other provision of the Plan or the Liquidation Trust
Agreement, no Distribution of Cash or other property shall be made with respect to any portion of
a Disputed Claim unless and until all objections to such Claim are resolved by Final Order or as
otherwise permitted by the Plan or the Liquidation Trust Agreement.
E.

Disputed Claims Reserve

On any date that Distributions are to be made under the terms of the Plan, the
Liquidation Trustee shall establish a reserve of Cash or property (the "Disputed Claims Reserve")
equal to 100% of the Cash or property that would be distributed on such date on account of
Disputed Claims as if each such Disputed Claim were an Allowed Claim but for the pendency of
a dispute with respect thereto. Such Cash or property in the Disputed Claims Reserve shall be held
in trust for the benefit of the Holders of all such Disputed Claims pending determination of their
entitlement thereto.
F.

Distribution After Allowance

Within the later of (i) seven (7) Business Days after such Claim becomes an
Allowed Claim and (ii) sixty (60) days after the expiration of the Claims Objection Deadline, the
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Liquidation Trustee shall distribute all Cash or other property, including any interest, dividends or
proceeds thereof, to which a Holder of an Allowed Claim is then entitled.
G.

Delivery of Distributions

Except as provided herein, Distributions to Holders of Allowed Claims shall be
made: (i) at the addresses set forth on the respective proofs of Claim Filed by such Holders; (ii) at
the addresses set forth in any written notices of address changes delivered to the Liquidation
Trustee after the date of any related proof of Claim; or (iii) at the address reflected in the Schedules
if no proof of Claim is Filed and the Liquidation Trustee has not received a written notice of a
change of address.
If the Distribution to the Holder of any Claim is returned to the Liquidation Trustee
as undeliverable, no further Distribution shall be made to such Holder unless and until the
Liquidation Trustee is notified in. writing of such Holder's then current address. Undeliverable
Distributions shall remain in the possession of the Liquidation Trustee until the earlier of (i) such
time as a Distribution becomes deliverable, or (ii) such undeliverable Distribution becomes an
Unclaimed Distribution pursuant to Article VI.H. of the Plan.
The Liquidation Trustee shall make reasonable efforts to update or correct contact
information for recipients of undeliverable Distributions; provided, however, nothing contained in
the Plan shall require the Liquidation Trustee to locate any Holder of an Allowed Claim.
H.

Unclaimed Distributions

Any Cash or other property to be distributed under the Plan shall revert to the
Liquidation Trustee if it is not claimed by the Holder within ninety (90) days after the date of such
Distribution. If such Cash or other property is not claimed on or before such date, the Distribution
made to such Holder shall be deemed to be reduced to zero and such returned, undeliverable, or
unclaimed Distributions shall be deemed unclaimed property under section 347(b) of the
Bankruptcy Code.
I.

Set-Off

Except as otherwise provided herein, the Debtors and Liquidation Trustee, as
applicable, retain the right to reduce any Claim by way of setoff in accordance with the Debtors'
books and records. Rights of a setoff and recoupment of any Entity or Person are preserved for the
purpose of asserting such rights as a defense to any Claims or Causes of Action of the Debtors,
their Estates, or the Liquidation Trustee and regardless of whether such Entity or Person is the
Holder of an Allowed Claim.
J.

Postpetition Interest

Interest shall .not accrue on any Claims, and no Holder of a Claim shall be entitled
to interest accruing on or after the Petition Date. No prepetition Claim shall be Allowed to the
extent it is for postpetition interest or other similar charges, except to the extent permitted for
Holders of Secured Claims under section 506(b) of the Bankruptcy Code.
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Distributions After Effective Date

For Disputed Claims that have not been Allowed as of the Effective Date, any
Distributions made after the Effective Date to Holders of such Disputed Claims (which later
become Allowed Claims after the Effective Date) shall be deemed to have been made on the
Effective Date.
L.

Distributions Free and Clear

Except as may be otherwise provided in the Plan, all Distributions hereunder shall
be free and clear of any Liens, Claims, encumbrances, and other interests.
M.

Allocation of Distributions Between Principal and Interest

To the extent that any Allowed Claim entitled to a Distribution under the Plan
comprises indebtedness and accrued but unpaid interest thereon, such Distribution shall be
allocated to the principal amount of the Claim first and then, to the extent the consideration exceeds
the principal amount of the Claim, to accrued but unpaid interest.
N.

Prepayment

Except as otherwise provided herein or the Plan Confirmation Order, the Debtors
and the Liquidation Trustee, as applicable, shall have the right to prepay, without penalty, all or
any portion of an Allowed Claim.
VIII. EXECUTORY CONTRACTS
A.

Rejection of Executory Contracts

On the Effective Date, all Executory Contracts not previously assumed and/or
assigned, not subject to a pending motion to assume and/or assign as of the Effective Date, or
not rejected before the Effective Date, will be deemed rejected. The Plan Confirmation Order
shall constitute an order approving such rejection as of the Effective Date. Notwithstanding
the foregoing, all Insurance Policies, to the extent they are Executory Contracts, shall be
deemed assumed on the Effective Date.
Unless otherwise specified, each Executory Contract assumed or rejected by
the Debtors shall include any and all modifications, amendments, supplements, restatements,
or other agreements made directly or indirectly by any agreement, instrument, or other
document that in any manner affects such Executory Contract.
B.

Deadline for Filing Proofs of Claim Relating to Executory Contracts Rejected
Pursuant to the Plan

If the rejection by the Debtors, pursuant to the Plan or otherwise, of an
Executory Contract gives rise to a Rejection Damages Claim, a proof of Claim must be filed
with the Claims Agent: (a) by first class United States mail, hand delivery or overnight courier
to Good Samaritan Lutheran Health Care Center Claims Processing, c/o Omni Agent
Solutions, 5955 De Soto Ave., Suite 100, Woodland Hills, CA 91367; or (b) by online
submission at https://cases.omniagentsolutions.com/goodsamaritanhealth/ on or before the
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later of (i) the General Bar Date or (ii) thirty (30) days after the effective date of rejection of
an executory contract or unexpired lease. Any proofs of Claim with respect to a Rejection
Damages Claim not filed within such time shall be forever barred from assertion against the
Debtors, the Estates, the Liquidation Trust, the Liquidation Trust Assets, and their property
and such Persons holding such Claims will not receive and will be barred from receiving any
Distributions on account of such untimely Rejection Damages Claims, absent further order of
the Bankruptcy Court. All Rejection Damages Claims will be treated as General Unsecured
Claims under the Plan and, to the extent they are deemed Allowed General Unsecured Claims,
will receive the treatment afforded Allowed General Unsecured Claims.
IX.
A.

INJUNCTION AND EXCULPATION

Injunction to Protect Estate Assets

From and after the Effective Date, all Persons and Entities who have
held, hold, or may hold Claims or rights giving rise to any equitable relief against the
Debtors or the Assets or any Equity Interests in the Debtors arising prior to the Effective
Date are permanently enjoined from taking any of the following actions against the
Debtors, the Estates, the Liquidation Trust, the Liquidation Trustee, or any of their
respective property or assets (collectively, the "Estate Assets") on account of any such
Claims or Equity Interests: (a) commencing or continuing, in any manner or in any
place, any action or proceeding seeking to collect or to recover in any manner against,
or assert control or dominion over, the Estate Assets; (b) enforcing, attaching,
collecting, or recovering in any manner against the Estate Assets any judgment,
award, decree or order; (c) creating, perfecting, or enforcing any Lien or encumbrance
against the Estate Assets; and (d) asserting a setoff unless such setoff was formally
asserted in a timely Filed proof of claim or in a pleading Filed with the Bankruptcy Court
prior to entry of the Plan Confirmation Order or right of subrogation of any kind
against any debt, liability, or obligation due to the Debtors, except as otherwise set forth
in Article VII.I. of the Plan; provided, however, that such Persons and Entities shall not
be precluded from exercising their rights pursuant to and consistent with the terms
of the Plan, the Plan Confirmation Order, or the Liquidation Trust Agreement.
B.

Term of Injunctions or Stays

Unless otherwise provided in the Plan or Plan Confirmation Order, all
injunctions or stays provided for under the Plan and ordered in the Plan
Confirmation Order or pursuant to sections 105 or 362 of the Bankruptcy Code
arising under or entered during the Chapter 11 Cases, or otherwise, and in existence
on the Plan Confirmation Date, shall remain in full force and effect until the later of
the Effective Date and the date indicated in the order providing for such injunction
or stay and to the extent consistent with the terms and provisions of the Plan or the
Plan Confirmation Order, as applicable.
C.

Injunction Against Interference with Plan
Upon the Bankruptcy Court’s entry of the Plan Confirmation Order,
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all Holders of Claims and Equity Interests, and other parties in interest, along with
their respective present or former employees, agents, officers, directors, or
principals shall be enjoined from taking any actions to interfere with the Debtors’,
the Liquidation Trust’s, the Liquidation Trustee’s, and their respective affiliates’,
employees’, advisors’, officers’, directors’, members’, managers’, and agents’
implementation or consummation of the Plan.
D.

Exculpation

Except as otherwise specifically provided in the Plan, the Exculpated
Parties shall not have or incur any liability for any Claim, action, proceeding, Cause
of Action, Avoidance Action, suit, account, controversy, agreement, promise, right
to legal remedies, right to equitable remedies, or right to payment arising or
accruing on or after the Petition Date, whether known, unknown, reduced to
judgment, not reduced to judgment, liquidated, unliquidated, fixed, contingent,
matured, unmatured, Disputed, undisputed, secure, or unsecured and whether
asserted or assertable directly or derivatively, in law, equity, or otherwise to one
another or to any Claim Holder or Equity Interest Holder, or any other party in
interest, or any of their respective agents, employees, representatives, advisors,
attorneys, or affiliates, or any of their successors or assigns, for any act or omission
in connection with, relating to, or arising out of the Chapter 11 Cases, the
negotiation, solicitation, Filing, and confirmation of the Plan, the pursuit of
confirmation the Plan, the consummation of the Plan, the administration of the Plan,
or the property to be liquidated and/or distributed under the Plan, except for their
willful misconduct or gross negligence as determined by a Final Order of a court of
competent jurisdiction, and in all respects shall be entitled to rely reasonably upon
the advice of counsel with respect to their duties and responsibilities under the Plan.
E.

Necessity and Approval of Exculpations and Injunctions

The exculpations and injunctions set forth in Article IX of the Plan
are not severable and are integral consideration and critical parts of the Plan, and
the Exculpated Parties have relied on the efficacy and conclusive effects of such
exculpations and injunctions and on the Bankruptcy Court's retention of
jurisdiction to enforce such exculpations and injunctions. Pursuant to Bankruptcy
Code sections 1123(a)(5), 1123(b)(3), and 1123(b)(6), as well as Bankruptcy Rule
9019, entry of the Plan Confirmation Order shall constitute the Bankruptcy
Court's approval of the exculpations and injunctions set forth in Article VIII of the
Plan and shall constitute the Bankruptcy Court's finding that such exculpations and
injunctions are: (i) in exchange for the good, valuable, and reasonably equivalent
consideration provided by the Exculpated Parties; (ii) in the best interests of the
Debtors, the Estates, and Creditors; (iii) fair, equitable, and reasonable; and (iv) a
bar to the assertion of any Claims or Causes of Action which are subject to such
exculpations and injunctions.
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Compromise and Settlement of Claims, Interests and Controversies

Pursuant to sections 363 and 1123(b) of the Bankruptcy Code and Bankruptcy Rule
9019 and in consideration for the Distributions and other benefits provided pursuant to the Plan,
the provisions of the Plan shall constitute a good faith compromise of all Claims, Equity Interests
and controversies relating to the contractual, legal and subordination rights that a Holder of a Claim
or Equity Interest may have with respect to any Allowed Claim or Equity Interest, or any
Distribution to be made on account of such Allowed Claim or Equity Interest. The entry of the
Plan Confirmation Order shall constitute the Bankruptcy Court's approval of the compromise or
settlement of all such Claims, Equity Interests and controversies, as well as a finding by the
Bankruptcy Court that such compromise or settlement is in the best interests of the Debtors, the
Estates, and Holders of Claims and Equity Interests and is fair, equitable, and reasonable.
G.

No Discharge

Because the Plan is a liquidating plan, under 11 U.S.C. § 1141(d)(3), the Plan does
not provide for a discharge of indebtedness.
X.
A.

RISKS AND OTHER CONSIDERATIONS

Bankruptcy Considerations

Although the Debtors believe that the Plan will satisfy all requirements necessary
for confirmation by the Bankruptcy Court, there can be no assurance that the Bankruptcy Court
will confirm the Plan as proposed. Moreover, there can be no assurance that modifications of the
Plan will not be required for confirmation or that such modifications would not necessitate the resolicitation of votes.
In addition, the occurrence of the Effective Date is conditioned on the satisfaction
(or waiver) of the conditions precedent specified herein, and there can be no assurance that such
conditions will be satisfied or waived. In the event such conditions precedent have not been
satisfied or waived (to the extent possible hereunder) within ninety (90) days after the Plan
Confirmation Date, which period may be extended by the Debtors, then the Plan Confirmation
Order may be vacated, no Distributions will be made pursuant to the Plan, and the Debtors and all
Holders of Claims and Equity Interests will be restored to the status quo ante as of the day
immediately preceding the Plan Confirmation Date as though the Plan Confirmation Date had
never occurred.
Section 1122 of the Bankruptcy Code provides that a plan may place a claim or an
equity interest in a particular class only if such claim or equity interest is substantially similar to
the other claims or equity interests in such class. The Debtors believe that the classification of
Claims and Equity Interests under the Plan complies with the requirements set forth in the
Bankruptcy Code because each Class of Claims and Equity Interests encompass Claims or Equity
Interests, as applicable, that are substantially similar to the other Claims and Equity Interests in
each such Class, Nevertheless, there can be no assurance that the Bankruptcy Court will reach the
same conclusion.
While the Debtors believe that there are sufficient Liquidation Trust Assets to make
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Distributions to Liquidation Trust Beneficiaries, there can be no assurance that the Liquidation
Trust Assets will be sufficient to pay all Liquidation Trust Operating Expenses or make
Distributions to the Liquidation Trust Beneficiaries.
B.

No Duty to Update Disclosures

The Debtors have no duty to update the information contained in this Disclosure
Statement as of the date hereof, unless otherwise specified herein, or unless the Debtors are
required to do so pursuant to an Order of the Bankruptcy Court. Delivery of this Disclosure
Statement after the date hereof does not imply that the information contained herein has remained
unchanged.
C.

Alternatives to Confirmation and Consummation of the Plan
1.

Alternate Plan

If the Plan is not confirmed, the Debtors or any other party in interest (if, pursuant
to section 1121 of the Bankruptcy Code, the Debtors have not Filed a plan within the time period
prescribed under the Bankruptcy Code) could attempt to formulate and propose a different plan.
Such a plan likely would result in additional costs, including, among other things, additional
professional fees or potential asserted substantial contribution claims, all of which would likely
constitute Administrative Expense Claims (subject to allowance). The Debtors believe that the
Plan provides for an orderly and efficient liquidation of the Debtors' remaining assets and enables
creditors to realize the best return under the circumstances.
2.

Chapter 7 Liquidation

The Plan calls for the liquidation of the Debtors’ Estates. The
distribution/liquidation analyses concerning the Debtors’ assets and liabilities are set forth in
Exhibit A attached hereto. The Plan is offered in the belief that it will generate a return to Creditors
in excess of that which would be realized in chapter 7 liquidations, because under the Plan, the
Debtors proposes to satisfy, from the available Cash, (i) all Administrative Expense Claims,
Secured Claims and Priority Claims in full, and (ii) a portion of the Allowed General Unsecured
Claims. In addition, the Debtors’ Estates will save the additional administrative costs that would
otherwise be incurred as a result of the re-education of a chapter 7 trustee and new counsel as a
result of the trustee’s fee structure established by section 326(a) of the Bankruptcy Code. The
savings will pass, dollar for dollar, to the Creditors in these Chapter 11 Cases.
If a plan pursuant to chapter 11 of the Bankruptcy Code is not confirmed by the
Bankruptcy Court, the Chapter 11 Cases may be converted to liquidation cases under chapter 7 of
the Bankruptcy Code in which a trustee would be elected or appointed, pursuant to applicable
provisions of chapter 7 of the Bankruptcy Code, to liquidate the assets of the Debtors for
distribution in accordance with the priorities established by the Bankruptcy Code. The Debtors
believe that such a liquidation would result in smaller distributions being made to the Creditors
than those provided for in the Plan in light of the (a) costs of shuttering the Debtors’ facilities and
placing their residents in alternative facilities, (b) additional administrative expenses attendant to
the appointment of a trustee and the trustee's employment of attorneys and other professionals, and
(c) additional expenses and Claims, some of which would be entitled to priority, that would be
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generated during the liquidation.
In addition, in the event these Chapter 11 Cases were converted to liquidation cases
under chapter 7, the Sale, pursuant to which the Debtors’ Facilities are being sold as going concerns
would almost certainly not proceed as anticipated and the Debtors’ Assets, therefore, would be
liquidated in a piecemeal fashion, resulting in significantly less money available for distribution
to the Creditors.
The Debtors believe that converting these cases to cases under chapter 7 of the
bankruptcy code and losing the Sale while incurring additional expenses that could be exorbitant,
would result in no Distributions being made to General Unsecured Creditors. Further, any
Distributions would be delayed due to the time necessary to relocate the Debtors’ residents and
bring the Trustee and his or her advisors "up to speed.”
D.

Certain Federal Tax Consequences

Creditors are hereby advised that any discussion of U.S. federal tax issues
contained or referred to in the Plan or this Disclosure Statement does not constitute tax
advice and is not intended to be used, and cannot be used, by any taxpayer for the purpose
of avoiding penalties that may be imposed on a taxpayer under the Internal Revenue Code.
Such discussion is written in connection with the promotion or marketing of the transactions
or matters addressed herein. Creditors should seek advice based on their particular
circumstances from their own independent tax advisor.
1.

General

In general, the following discussion summarizes certain material U.S. federal
income tax consequences to Creditors. This discussion is based on current provisions of the, IRC,
applicable Treasury Regulations thereunder, judicial authority and current administrative rulings
and pronouncements of the IRS. There can be no assurance that the IRS will not take a contrary
view, and no ruling from the IRS has been or will be sought nor will any counsel provide a legal
opinion as to any of the possible tax consequences set forth below.
Legislative, judicial, or administrative changes or interpretations may be
forthcoming that could alter or modify the tax-related statements and conclusions set forth herein.
Any such changes or interpretations may or may not be retroactive and could affect the tax
consequences to the Creditors, the Liquidation Trust, or the Debtors. It cannot be predicted at this
time whether any tax legislation will be enacted or, if enacted, whether any tax law changes
contained therein would affect the tax consequences described herein.
The following summary is for general information only. The tax treatment of a
Creditor may vary depending upon such Creditor's particular situation. This summary does not
address all of the tax consequences that may be relevant to a Creditor, including any alternative
minimum tax consequences and does not address the tax consequences to a Creditor that has made
an agreement to resolve its claim in a manner not explicitly provided for in the Plan. This summary
also does not address the U.S. federal income tax consequences to Creditors subject to special
treatment under the U.S. federal income tax laws, such as brokers or dealers in securities or
currencies, certain securities traders, tax-exempt entities, financial institutions, insurance
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companies, foreign persons, partnerships and other pass-through entities, Creditors that have a
"functional currency'' other than the United States dollar and Creditors that have acquired Claims
in connection with the performance of services. The following summary assumes that each
Creditor is a "U.S. person," as defined in Section 770l(a)(30) of the IRC, the Claims are held by
Creditors as ''capital assets" within the meaning of section 1221 of the IRC and that all Claims
denominated as indebtedness are properly treated as debt for U.S. federal income tax purposes.
The tax treatment of Creditors and the character, amount, and timing of income,
gain, or loss recognized as a consequence of the Plan and the distributions provided for hereby
may vary, depending upon, among other things: (i) whether the Claim (or portion thereof)
constitutes a Claim for principal or interest; (ii) the type of consideration received by the Creditor
in exchange for the Claim and whether the Creditor receives Distributions hereunder in more than
one taxable year; (iii) whether the Creditor is a citizen or resident of the United States for tax
purposes, is otherwise subject to U.S. federal income tax on a net basis, or falls into any special
class of taxpayers, such as those that are excluded from this discussion as noted above; (iv) the
manner in which the Creditor acquired the Claim; (v) the length of time that the Claim has been
held; (vi) whether the Claim was acquired at a discount; (vii) whether the Creditor has taken a bad
debt deduction with respect to the Claim (or any portion thereof) in the current or prior years; (viii)
whether the Creditor has previously included in income accrued but unpaid interest with respect
to the Claim; (ix) the method of tax accounting of the Creditor; (x) whether the Claim is an
installment obligation for U.S. federal income tax purposes; and (xi) whether the "market discount"
rules are applicable to the Creditor. Therefore, each Creditor should consult its own
independent tax advisor for information that may be relevant to its particular situation and
circumstances, and the particular tax consequences to such Creditor of the transactions
contemplated by the Plan.
The following discussion is intended only as a summary of certain U.S. federal tax
consequences of the Plan and is not a substitute for careful tax planning with a tax professional.
The following discussion is for information purposes only and is not tax advice. The tax
consequences are in many cases uncertain and may vary depending on a Creditor's
particular circumstances. Accordingly, each Creditor is strongly urged to consult its tax
advisor regarding the U.S. federal, state, local, and applicable non-U.S. income and other tax
consequences of the Plan.
2.

U.S. Federal Income Tax Consequences to the Debtors

In general, if there is a discharge of a debt obligation by a debtor (or, in the case of
indebtedness with multiple obligors, indebtedness that is allocable to such debtor) for an amount
less than the adjusted issue price (in most cases, the amount the debtor received on incurring the
obligation, with certain adjustments), such discharge would give rise to cancellation of
indebtedness income, which must be included in the debtor's income (or, in the case of a debtor
that is treated as a disregarded entity for U.S. federal income tax purposes, in the income of its
owner). However, the Debtors should be able to utilize an exception to this rule that provides that
gross income does not include discharge of indebtedness income if the discharge occurs in a
Chapter 11 case. As a result, the Debtors may not recognize income as a result of the discharge of
debt pursuant to the Plan. One consequence of this exclusion is that the Debtor generally will be
required to reduce certain specified ''tax attributes" by the amount excluded from gross income
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under this exception.
3.

U.S. Federal Income Tax Treatment With Respect to the Liquidation Trust

It is intended that the Liquidation Trust will be treated as a "grantor trust" for U.S.
federal income tax purposes. In general, a grantor trust is not a separate taxable entity. The IRS, in
Revenue Procedure 94-45, 1994-2 C.B. 684, set forth the general criteria for obtaining an advanced
ruling as to the grantor trust status of a liquidating trust under a chapter 11 plan. The Debtors are
not requesting a private letter ruling regarding the status of the Liquidation Trust as a grantor trust.
Consistent with the requirements of Revenue Procedure 94-45, however, the Liquidation Trust
Agreement will require all relevant parties to treat, for federal income tax purposes, the transfer of
the Debtors' Assets to the Liquidation Trust as (i) a transfer of such assets to the beneficiaries of
the Liquidation Trust (to the extent of the value of their respective interests in the applicable
Liquidation Trust Assets) followed by (ii) a transfer of such assets by such Beneficiaries to the
Liquidation Trust (to the extent of the value of their respective interests in the applicable
Liquidation Trust Assets), with the Beneficiaries of the Liquidation Trust being treated as the
grantors and owners of the Liquidation Trust. Each Beneficiary of the Liquidation Trust will
generally recognize gain (or loss) in its taxable year that includes the Effective Date in an amount
equal to the difference between the amount realized in respect of its Claim and its adjusted tax
basis in such Claim. The amount realized for this purpose should generally equal the amount of
cash and the fair market value of any other assets received or deemed received for U.S. federal
income tax purposes under the Plan in respect of such Creditor's Claim. A Creditor that is deemed
to receive for U.S. federal income tax purposes a non-cash asset under the Plan in respect of its
Claim should generally have a tax basis in such asset in an amount equal to the fair market value
of such asset on the date of its deemed receipt.
Beneficiaries of the Liquidation Trust should value the assets of the Liquidation
Trust consistently with the values determined by the Liquidation Trustee for all U.S. federal, state,
and local income tax purposes. As soon as possible after the Effective Date, the Liquidation
Trustee shall make a good faith valuation of the assets transferred to the Liquidation Trust.
Consistent with the treatment of the Liquidation Trust as a grantor trust, each
Creditor should report on its U.S, federal income tax return its allocable share of the Liquidation
Trust's income. Therefore, a Creditor may incur a U.S. federal income tax liability with respect to
its allocable share of the income of the Liquidation Trust whether or not the Liquidation Trust has
made any Distributions to such Creditor. The character of items of income, gain, deduction, and
credit to any Creditor and the ability of such Creditor to benefit from any deduction or losses will
depend on the particular situation of such Creditor.
In general, a distribution of underlying assets from the Liquidation Trust to a
Beneficiary thereof may not be taxable to such Creditor because such Creditors are already
regarded for U.S. federal income tax purposes as owning such assets. Creditors are urged to consult
their tax advisors regarding the appropriate U.S. federal income tax treatment of Distributions from
the Liquidation Trust.
The Liquidation Trustee will file with the IRS tax returns for the Liquidation Trust
as a grantor trust pursuant to Treasury Regulation Section l.671-4(a) and will also send to each
Creditor a separate statement setting forth such Creditor's share of items of Liquidation Trust
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income, gain, loss, deduction, or credit. Each such Creditor will be required to report such items
on its U.S. federal income tax return.
The discussion above assumes that the Liquidation Trust will be respected as a
grantor trust for U.S. federal income tax purposes. If the IRS were to successfully challenge such
classification, the U.S. federal income tax consequences to the Liquidation Trust and the
beneficiaries of the Liquidation Trust could differ materially from those discussed herein
(including the potential for an entity level tax to be imposed on all income of the Liquidation
Trust).
4.

U.S. Federal Income Tax Treatment With Respect to Creditors that are
Beneficiaries of the Liquidation Trust

As of the Effective Date, Creditors that are Beneficiaries. of the Liquidation Trust
should be treated as receiving from the Debtors their respective shares of the applicable assets of
the Liquidation Trust in satisfaction of their Allowed Claims, and simultaneously transferring such
assets to the Liquidation Trust. Accordingly, a Creditor of such Claim should generally recognize
gain or loss in an amount equal to the amount deemed realized on the Effective Date (as described
above) less its adjusted tax basis of its Claim. Additionally, such Creditors should generally
recognize their allocable share of income, gain, loss and deductions recognized by the Liquidation
Trust on an annual basis.
Because a Creditor's ultimate share of the assets of the Liquidation Trust based on
its Allowed Claim may not be determinable on the Effective Date due to, among other things, the
existence of Disputed Claims and the value of the assets at the time of actual receipt not being
ascertainable on the Effective Date, such Creditor may recognize additional or offsetting gain or
loss if, and to the extent that, the aggregate amount of cash and fair market value of the assets of
the Liquidation Trust ultimately received by such Creditor is greater than or less than the amount
used in initially determining gain or loss in accordance with the procedures described in the
preceding paragraph. It is possible that the IRS may assert that any loss should not be recognizable
until the Liquidation Trustee makes its final distribution of the assets of the Liquidation Trust.
Special rules apply with respect to the timing of income, gain or loss in the case of Disputed
Claims. Creditors should consult their tax advisors regarding the possibility that the recognition of
income, gain or loss may be deferred until the final distribution of the assets of the Liquidation
Trust.
The character of any gain or loss as capital gain or loss or ordinary income or loss
and, in the case of capital gain or loss, as short-term or long-term, will depend on a number of
factors, including: (i) the nature and origin of the Claim; (ii) the tax status of the Creditor of the
Claim; (iii) whether the Claim has been held for more than one year; (iv) the extent to which the
Creditor previously claimed a loss or bad debt deduction with respect to the Claim; and whether
the Claim was acquired at a market discount. A Creditor that purchased its Claim from a prior
Creditor at a market discount may be subject to the market discount rules of the IRC. Under those
rules (subject to a de minimis exception), assuming that such Creditor has made no election to
accrue the market discount and include it in income on a current basis, any gain recognized on the
exchange of such Claim generally would be characterized as ordinary income to the extent of the
accrued market discount on such Claim as of the date of the exchange.
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Creditors will be treated as receiving a payment of interest (includible in income in
accordance with the Creditor's method of accounting for tax purposes) to the extent that any cash
or other property received (or deemed received) pursuant to the Plan is attributable to accrued but
unpaid interest , if any, on their Claims. The Debtors and the Liquidation Trust intend to take the
position that such cash or property distributed pursuant to the Plan will first be allocable to the
principal amount of an Allowed Claim and then, to the extent necessary, to any accrued but unpaid
interest thereon. Each Creditor should consult its tax advisor regarding the determination of the
amount of consideration received under the Plan that is attributable to interest (if any). Creditor
generally may be entitled to recognize a loss to the extent any accrued interest was previously
included in its gross income and is not paid in full.
XI.

RECOMMENDATION AND CONCLUSION

The Debtors believe that the Plan is in the best interests of Creditors and the Estates
and urge the Holders of Impaired Claims in Classes 3 and 7 entitled to vote to accept the Plan and
to evidence such acceptance by properly voting and timely returning their ballots.

Dated: April 10, 2020

STRADLEY, RONON, STEVENS & YOUNG, LLP
By:

/s/ Deborah A. Reperowitz
Deborah A. Reperowitz
Counsel for the Debtors and Debtors in
Possession

44

Case 19-12215-1-rel

Doc 153 Filed 04/10/20 Entered 04/10/20 20:13:08
Main Document
Page 49 of 50

Desc

Exhibit A
Liquidation Analysis
Initial Distributions

Sale Proceeds:

$7,500,000.00

Estimated Administrative Expense Claims:

($500,000.00)

Professional Fee Reserve:

($200,000.00)

Estimated Joint and Several Secured Claims:

($5,800,000.00)

Wind Down Reserve:

($15,000.00)

Remaining cash for additional distributions:1

$985,000.00

Additional Distributions:

Good Samaritan Distributions
$837,250.002

Available Cash:

($411,000.00)

Estimated Priority Non-Tax Claims:
Cash Available for General Unsecured Claims against Good
Samaritan:

$426,250.00

$10,497,500

Estimated General Unsecured Claims
Estimated pro rata recoveries for General Unsecured Claims
against Good Samaritan:

4.1%

1

This Liquidation Analysis does not take into account any potential income from the Liquidation
Trustee’s prosecution of the Retained Causes of Action which the Debtors do not anticipate will
be significant. Pursuant to the Plan, any such proceeds will vest in the Liquidation Trust and be
made available for additional Distributions to Allowed General Unsecured Claims.
Representing Good Samaritan’s pro rata portion of the remaining Cash based on the 85% of the
Purchase Price attributable to the sale of the SNF Real Property and the SNF.
2

1
4443551v.1
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Kenwood Distributions
$147,750.003

Available Cash:

($72,000.00)

Estimated Priority Non-Tax Claims:
Cash Available for General Unsecured Claims against Good
Samaritan:

$75,750.00

$3,220,000.00

Estimated General Unsecured Claims
Estimated pro rata recoveries for General Unsecured Claims
against Good Samaritan:

Representing Kenwood’s pro rata portion of the remaining Cash based on the 15% of the
Purchase Price attributable to the sale of the KM Real Property and the KM Home.
3

2

2.4%

