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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

In re: 
 
LUCKY’S MARKET PARENT COMPANY, 
LLC, et al.,1 
 

Debtors. 
 

 
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Joint Administration Pending) 

MOTION OF DEBTORS FOR ENTRY OF INTERIM AND FINAL 
ORDERS (I) AUTHORIZING THE USE OF CASH COLLATERAL,  

(II) GRANTING ADEQUATE PROTECTION, (III) MODIFYING THE 
AUTOMATIC STAY, (IV) SETTING A FINAL HEARING, AND  

(V) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (the “Debtors”) hereby move (the 

“Motion”) for entry of an interim order, substantially in the form attached hereto as Exhibit A 

(the “Proposed Interim Order”), pursuant to sections 105, 361, 362, 363, 506, 507, and 552(b)  

of title 11 of the United States Code (the “Bankruptcy Code”); Rules 2002, 4001, 6004(h), 7062 

and 9014 of Federal Rules of Bankruptcy Procedure (“Bankruptcy Rules”); and Rules 2002-

1(b), 4001-2, and 9013-1(m) of the Local Rules for the United States Bankruptcy Court for the 

District of Delaware (the “Local Rules”), (i) authorizing the Debtors to use the “Cash 

Collateral,” as defined in Bankruptcy Code section 363(a), of the Prepetition Secured Lender (as 

defined below); (ii) providing adequate protection to the Prepetition Secured Lender on the terms 

set forth in the Interim Order; (iii) modifying the automatic stay; and (iv) scheduling a final 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC 
(5480), Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP 
(0828), Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), 
Lucky’s Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), 
Lucky’s Farmers Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s 
Farmers Market of Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC 
(4067), Lucky’s Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market 
of Plantation, LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC 
(2033), Lucky’s Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 
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hearing on the Motion and approving the form and notice of notice thereof. In support of the 

Motion, the Debtors rely upon the Declaration of Andrew T. Pillari, Chief Financial Officer of 

Debtors, in Support of Chapter 11 Petitions and First Day Motions (the “First Day 

Declaration”) filed contemporaneously herewith. In further support of the Motion, the Debtors, 

by and through their undersigned counsel, respectfully represent: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 

1334 and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware, dated as of February 29, 2012. This is a core proceeding under 28 U.S.C. § 

157(b). Under Local Rule 9013-1(f), the Debtors consent to entry of a final order under Article 

III of the United States Constitution. Venue of these cases and the Motion in this district is 

proper under 28 U.S.C. §§ 1408 and 1409.  

2. The statutory predicates for the relief requested herein are Bankruptcy Code 

sections 105, 361, 362, 363, 506, 507, and 552(b), Bankruptcy Rules 2002, 4001, 6004(h), 7062 

and 9014, and Local Rules 2002-1(b), 4001-2, and 9013-1(m).  

BACKGROUND  

I. General Background  

3. On the date hereof (the “Petition Date”), each of the Debtors filed a voluntary 

petition in this Court commencing a case for relief under chapter 11 of the Bankruptcy Code (the 

“Chapter 11 Cases”). The factual background regarding the Debtors, including their business 

operations, their capital and debt structures, and the events leading to the filing of the Chapter 11 

Cases, is set forth in detail in the First Day Declaration and fully incorporated herein by 

reference. 
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4. The Debtors continue to manage and operate their business as debtors in 

possession pursuant to Bankruptcy Code sections 1107 and 1108. No trustee or examiner has 

been requested in the Chapter 11 Cases and no committees have yet been appointed. 

II. Prepetition Debt Structure  

5.  On or about September 15, 2016, Lucky’s Market Parent Company, LLC 

(“LMPC”) and The Kroger Co., as lender (the “Prepetition Secured Lender”), entered into that 

certain Promissory Note (as amended prior to the date hereof, the “A Note”), pursuant to which 

the Prepetition Secured Lender agreed to lend LMPC up to $23,328,810 (the “A Prepetition 

Secured Loan”). 

6. On or about August 9, 2017, the Prepetition Secured Lender, entered into that 

certain Secured Loan Agreement (the “B Prepetition Loan Agreement”), pursuant to which the 

Prepetition Secured Lender agreed to lend LMPC up to $25,177,640 (the “B Prepetition 

Secured Loan”). 

7. The B Prepetition Secured Loan is evidenced by that certain Promissory Note 

dated August 9, 2017 made by LMPC in favor of the Prepetition Secured Lender (as amended 

prior to the date hereof, the “B Note”).  

8. To secure the obligations under the A Note and B Prepetition Loan Agreement, 

LMPC and the Prepetition Secured Lender entered into that certain Security Agreement dated as 

of August 9, 2017 (the “AB Security Agreement”). Pursuant to the AB Security Agreement, 

LMPC assigned and granted to the Prepetition Secured Lender, a continuing lien on and security 

interest in substantially all of LMPC’s personal property with respect to certain identified store 

locations (the “AB Security Agreement Collateral”). 

9. The obligations of LMPC under the A Note and B Prepetition Loan Agreement 

are guaranteed by Debtor Lucky’s Market Operating Company, LLC (“LMOC” and together 
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with LMPC, the “Prepetition Secured Credit Parties”) pursuant to that certain Guaranty dated 

as of August 9, 2017 between LMOC and the Prepetition Secured Lender (the “AB Guaranty”).  

To secure the obligations of LMOC under the AB Guaranty, LMOC and the Prepetition Secured 

Lender entered into that certain Guaranty Security Agreement dated as of August 9, 2017 

between LMOC and the Prepetition Secured Lender (the “AB Guaranty Security Agreement”). 

Pursuant to the AB Guaranty Security Agreement, LMOC assigned and granted to the 

Prepetition Secured Lender, a continuing lien on and security interest in substantially all of 

LMOC’s personal property with respect to certain identified store locations (the “AB Guarantor 

Collateral”). 

10. On or about December 4, 2017, LMPC, as borrower, and the Prepetition Secured 

Lender entered into that certain Secured Loan Agreement (as amended, the “C Prepetition Loan 

Agreement” and together with the B Prepetition Loan Agreement, the “Prepetition Loan 

Agreements”), pursuant to which the Prepetition Secured Lender agreed to make loans to LMPC 

(the “C Prepetition Secured Loan” and together with the A Prepetition Secured Loan and the B 

Prepetition Secured Loan, the “Prepetition Secured Loan”).  The Prepetition Secured Lender 

entered into agreements subsequently to, among other things, lend LMPC additional amounts 

over time.2   

11. The C Prepetition Secured Loan is evidenced by that certain Amended and 

Restated Promissory Note dated December 31, 2019 made by LMPC in favor of the Prepetition 

                                                 
2 Loan Modification Agreements were dated February 23, 2018, July 2, 2018, September 21, 2018, November 15, 
2018, January 28, 2019, February 6, 2019, February 13, 2019, February 20, 2019, February 27, 2019, March 6, 
2019, March 13, 2019, March 20, 2019, March 27, 2019, April 2, 2019, April 10, 2019, April 16, 2019, April 23, 
2019, April 30, 2019, May 7, 2019, May 14, 2019, May 21, 2019, May 28, 2019, June 4, 2019, June 11, 2019, June 
18, 2019, June 25, 2019, July 2, 2019, July 9, 2019, July 16, 2019, July 23, 2019, July 30, 2019, August 6, 2019, 
August 13, 2019, August 20, 2019, August 27, 2019, September 3, 2019, September 10, 2019, September 17, 2019, 
September 24, 2019, October 1, 2019, October 8, 2019, October 15, 2019, October 22, 2019, October 30, 2019, 
November 5, 2019, November 12, 2019, November 19, 2019, November 26, 2019, December 3, 2019, December 
10, 2019, December 17, 2019, December 24, 2019, and December 31, 2019.   
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Secured Lender (as amended by prior to the date hereof, the “C Note” and together with the A 

Note and B Note, the “Notes”).  

12. To secure the obligations under the C Prepetition Loan Agreement, LMPC and 

the Prepetition Secured Lender entered into that certain Security Agreement dated as of 

December 4, 2017 (the “C Security Agreement” and together with the AB Security Agreement, 

the “Security Agreements”). Pursuant to the C Security Agreement, LMPC assigned and 

granted to the Prepetition Secured Lender, a continuing lien on and security interest in 

substantially all of LMPC’s personal property (the “C Security Agreement Collateral” and 

together with the AB Security Agreement Collateral, the “Borrower Collateral”). 

13. The obligations of LMPC under the C Prepetition Loan Agreement are guaranteed 

by LMOC pursuant to that certain Guaranty dated as of December 4, 2017 between LMOC and 

the Prepetition Secured Lender (the “C Guaranty” and together with the AB Guaranty, the 

“Guaranties”).  To secure the obligations of LMOC under the C Guaranty, LMOC and the 

Prepetition Secured Lender entered into that certain Guaranty Security Agreement dated as of 

December 4, 2017 between LMOC and the Prepetition Secured Lender (the “C Guaranty 

Security Agreement”, and together with the AB Guaranty Security Agreement, the “Guaranty 

Security Agreements”). Pursuant to the C Guaranty Security Agreement, LMOC assigned and 

granted to the Prepetition Secured Lender, a continuing lien on and security interest in 

substantially all of LMOC’s personal property (the “C Guarantor Collateral” and together with 

the AB Guarantor Collateral and the Borrower Collateral, the “Prepetition Collateral”). The 

Guaranty Security Agreements together with the Prepetition Loan Agreements, the Notes, the 

Security Agreements, the Guaranties, and all other documents, instruments, related writings, 

financing statements, security documents, and guarantees executed in connection therewith, as 
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each has been and may in the future be amended, restated, or replaced, the “Prepetition Secured 

Loan Documents” and the obligations thereunder, the “Prepetition Secured Loan 

Obligations”. 

14.  As of the Petition Date, the Prepetition Secured Credit Parties were indebted and 

liable to the Prepetition Secured Lender (a) in the aggregate principal amount of $301,156,450, 

plus (b) interest accrued (before and after the Petition Date) and unpaid thereon, fees and 

expenses (before and after the Petition Date), reimbursement obligations, increased costs, tax 

gross-ups, breakage costs, indemnities, costs, and all other obligations payable under the 

Prepetition Secured Loan Documents, including any attorneys’, accountants’, consultants’, 

appraisers’ and financial and other advisors’ fees that are chargeable or reimbursable under the 

Prepetition Secured Loan Documents (clauses (a) and (b) together, the “Prepetition 

Indebtedness”). 

III. The Debtors’ Need for the Use of Cash Collateral  

15. As described in the First Day Declaration, based on performance of the Debtors’ 

business, the Debtors’ management determined that it would require approximately $100 million 

in incremental funding to continue operations until the Debtors would be cash flow positive. 

Management determined that it would be unable to secure new sources of sufficient funding 

outside of these chapter 11 cases.   

16. The Debtors have an immediate and critical need for the use of Cash Collateral. 

Access to the use of Cash Collateral will allow the Debtors to retain employees to continue the 

liquidation of certain of their Stores and pursue sales processes, which the Debtors believe will 

preserve and maximize the value of the estates. The Debtors have determined that absent the use 

of Cash Collateral, the Debtors will be unable to continue (i) operations of their businesses, (ii) 

the ongoing liquidation of certain of their assets, and (iii) the sales processes during the Chapter 
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11 Cases, which will irreparably harm the Debtors’ estates and creditors. The Debtors’ ongoing 

obligations include obligations to pay wages to employees and amounts due and owing to 

vendors. 

17. In exchange for the consensual use of Cash Collateral, the Debtors have agreed, 

and the Interim Order provides, adequate protection in the form of, among other things, adequate 

protection liens, and superpriority claims to protect the Prepetition Secured Lender against any 

diminution in the value of their interests in the Cash Collateral resulting from the use, sale, or 

lease of the Cash Collateral, the subordination of the Prepetition Secured Lender’s liens to the 

Carve-Out (as defined in the Interim Order), and the imposition of the automatic stay.  

18. At this time, the Debtors do not contemplate the need for postpetition financing. 

Instead, the Debtors intend to operate their businesses solely on the use of the existing Cash 

Collateral generated from the liquidation of their stores. Access to existing Cash Collateral on an 

interim basis will provide the Debtors with the liquidity necessary to ensure that the Debtors 

have sufficient working capital and liquidity to continue operating and continue the liquidation 

and sales processes. Without access to Cash Collateral, the Debtors will face irreparable harm.  

RELIEF REQUESTED  

19. The Debtors respectfully request entry of the Interim and Final Orders, pursuant 

to Bankruptcy Code sections 105, 361, 362, 363, 506, 507, and 552(b) and Bankruptcy Rules 

2002, 4001, 6004(h), 7062 and 9014, (i) authorizing the Debtors to use the Cash Collateral, (ii) 

granting the Prepetition Secured Lender adequate protection upon the terms set forth in the 

Interim Order and in any final orders, (iii) modifying the automatic stay, and (iv) scheduling a 

final hearing on the Motion. 
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20. Pursuant to Bankruptcy Rule 4001 and Local Rule 4001-2, the following are the 

principal terms of the Proposed Interim Order:3  

Required Disclosure Summary of Material Term 
 

Parties with an Interest 
in Cash Collateral 
 
Bankruptcy Rule 
4001(b)(1)(B)(i) 
 

The Prepetition Secured Lender. 

Purposes for the Use of 
Cash Collateral 
 
Bankruptcy Rule 
4001(b)(1)(B)(ii) 
 

All Cash Collateral and all proceeds of the Prepetition Collateral and the Adequate 
Protection Collateral, shall only be used for:  (i) working capital; (ii) administrative 
costs and expenses incurred by the Debtors in selling the Debtors’ assets pursuant to 
section 363 of the Bankruptcy Code; (iii) costs and expenses incurred by the Debtors in 
closing certain of the Debtors’ stores and/or assuming, assuming and assigning, or 
rejecting leases to which the Debtors are party upon authorization of the Court; and (iv) 
the satisfaction of the costs and expenses of administering the Cases, including, without 
limitation, payment of any prepetition obligations that are necessary to preserve the 
value of the Debtors’ estates to the extent approved by the Court; and for no other 
purpose, and shall only be used and/or applied in accordance with the terms and 
conditions of the Interim Order, including, without limitation, the Budget (subject to any 
Permitted Variance). 
 

Budget 
 
Bankruptcy Rule 
4001(b)(1)(B)(ii) 
 

No later than the Monday following the Petition Date, the Debtors shall deliver to the 
Prepetition Secured Lender and its counsel, a cash flow forecast of the cash receipts and 
disbursements of the Debtors on a consolidated basis for the following 13-week period 
(the “Initial Postpetition Budget” and “Proposed Budget”), which shall be in form and 
substance reasonably satisfactory to the Prepetition Secured Lender.  If no objection to 
the Proposed Budget is received by the Debtors from the Prepetition Secured Lender 
within three (3) business days of receipt thereof (such period, the “Budget Objection 
Period”), then upon expiration of the Budget Objection Period, the Proposed Budget 
shall become the Budget, which will be in effect for two calendar weeks; provided that, 
in the event the Prepetition Secured Lender objects to the Proposed Budget during the 
Budget Objection Period, then the Budget in effect immediately prior to the distribution 
by the Debtors of the Proposed Budget shall continue to be in effect until any such 
objection is resolved. Following the receipt of the Initial Postpetition Budget, an 
updated cash flow forecast shall be delivered to the Prepetition Secured Lender on 
Monday, every two weeks thereafter. 
 
No later than the [Thursday] of each calendar week commencing on the first [Thursday] 
following the first full Week,  the Debtors shall deliver to the Prepetition Secured 
Lender a variance report comparing, on a line item basis, actual results to the Budget for 
the previous individual Week on a weekly, cumulative, and four-week trailing basis. 
 
The Debtors shall test the Budget on the Thursday following the first four (4) full Weeks 
on a four-week trailing basis (each such four week period, the “Budget Period”) and 
every other Thursday thereafter; provided, that, under no circumstances shall any 
Professional (defined below) fees and out-of-pocket expenses be tested as part of the 

                                                 
3  Capitalized terms used but not otherwise defined in the chart have the meanings ascribed to them in the Interim 
Order. This summary and any other description of the Interim Order provided for in this Motion is qualified in its 
entirety by the actual terms of the Interim Order. The actual terms of the Interim Order will control in the event of 
any inconsistency between this Motion and the Interim Order. 
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Required Disclosure Summary of Material Term 
 
Budget.  So long as no Termination Event (defined below) has occurred, the Debtors 
shall be authorized to use Cash Collateral in accordance with the Budget and the Interim 
Order in an amount that would not cause actual disbursements to be more than twenty-
percent [(20%)] in excess of the disbursements included in the Budget for any Budget 
Period (the “Permitted Variance”). 
 
In addition, the Debtors shall deliver to the Prepetition Secured Lender any reporting 
currently required to be delivered pursuant to the Prepetition Secured Loan Documents, 
as and when due or requested thereunder, including any grace periods. 

Duration of Use of 
Cash Collateral / 
Events of Default 
 
Bankruptcy Rule 
4001(b)(1)(B)(iii) 
 

The Debtors’ right to use Cash Collateral shall automatically terminate (the 
date of such termination, the “Termination Date”), without further notice or court 
proceeding, on the earliest to occur of any of the events set forth below (each such 
event, a “Termination Event”), in each case unless waived in writing by the Prepetition 
Secured Lender: 

(i) the Interim Order (unless replaced by the Final Order, in 
which case, the Final Order) ceases to be in full force and effect for any reason; 

(ii) by the date that is seven (7) calendar days after the Petition 
Date, if the Debtors have not filed a motion seeking to extend the period to assume or 
reject the Debtors’ unexpired leases of non-residential real property (the “Real Property 
Leases”) by an additional ninety (90) calendar days (the “Lease Extension Motion”);   

(iii) the Debtors file a motion under section 365 of the 
Bankruptcy Code to reject any Real Property Lease without the consent of the 
Prepetition Secured Lender; 

(iv) the date that is thirty (30) calendar days after the Petition 
Date if (x) the Final Order, in form and substance acceptable to the Prepetition Secured 
Lender (such order, the “Final Order”), has not been entered by the Court on or prior to 
such date and (y) the Bankruptcy Court has not entered an order approving the Lease 
Extension Motion on or prior to such date; 

(v) the Debtors file a plan of reorganization,  a plan of 
liquidation, or a combined plan and disclosure statement (the “Plan”) that is not 
acceptable to the Prepetition Secured Lender; 

(vi) the Court shall not have entered an order confirming the Plan 
on or before June 1, 2020; 

(vii) the effective date of the Plan shall not have occurred on or 
before June 15, 2020; 

(viii) the Debtors file a motion to sell any of their assets pursuant 
to section 363 of the Bankruptcy Code that is not acceptable to the Prepetition Secured 
Lender; 

(ix) by the date that is fourteen (14) days days from the Petition 
Date, if Debtors have not filed one or more motions (each a “Sale Motion”), in form and 
substance acceptable to the Prepetition Secured Lender, requesting (x) an order or orders 
from the Bankruptcy Court (each a “Bid Procedures Order”) approving the proposed bid 
procedures attached to the Sale Motion(s) related to the sale of substantially all of the 
assets of the Debtors (the “Bid Procedures”), and (y) an order from the Bankruptcy 
Court (the “Sale Order”) approving the sale of all or substantially all of the Debtors’ 
assets to the highest and best bidder, or bidders, for such assets pursuant to Section 363 
of the Bankruptcy Code;     

(x) by the date that is thirty-five (35) days from the Petition 
Date, if the Debtors have not obtained the Bid Procedures Order(s), in form and 
substance reasonably satisfactory to the Prepetition Secured Lender; 

(xi) by the date that is 55 days from the Petition Date, if the 
Debtors have not completed an auction for their assets in accordance with the Bid 
Procedures. The Debtors shall declare a “winning bidder” and a “back-up bidder” for 
their assets in consultation with the Prepetition Secured Lender.  The terms of each 
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Required Disclosure Summary of Material Term 
 
“winning bid” and “back-up” bid shall be acceptable to the Prepetition Secured Lender 
and shall, among other things, provide for proceeds from the sale(s) in a minimum 
amount satisfactory to the Prepetition Secured Lender;       

(xii) by the date that is 75 days from the Petition Date, if the 
Bankruptcy Court has not entered the Sale Order(s) approving the winning bid(s) 
resulting from the auction; 

(xiii) by the date that is 85 days from the Petition Date, if the 
Debtors have not consummated the sale(s) of their assets to the winning bidder(s) at the 
auction; 

(xiv) the failure of the Debtors to comply in any material respect 
with a provision of the Interim Order or the Final Order (as applicable), including the 
Budget (subject to any Permitted Variance); 

(xv) the dismissal of any of the Cases, the conversion of any Case 
to a case under chapter 7 of the Bankruptcy Code, the appointment in any Case of a 
trustee or examiner under chapter 11 of the Bankruptcy Code, the Court shall abstain 
from hearing any of the Cases in accordance with Section 305 of the Bankruptcy Code, 
or any of the Debtors shall file a motion or other pleading, or support any motion or 
other pleading filed by any other party, seeking any of the foregoing relief; 

(xvi) an order of the Court is entered (or any of the Debtors shall 
seek an order) reversing, staying, vacating, or otherwise amending, supplementing, or 
modifying the Interim Order or the Final Order without the prior written consent of the 
Prepetition Secured Lender; 

(xvii) the Debtors shall create, incur, or suffer to exist any 
postpetition liens or security interests on any Adequate Protection Collateral other than 
those specified herein; 

(xviii) other than with respect to the Carve-Out, the Debtors shall 
create, incur, or suffer to exist any claim or lien pari passu with or senior to the 
Adequate Protection Liens or the Adequate Protection Superpriority Claims while any 
portion of the Prepetition Indebtedness or the Adequate Protection Obligations remain 
outstanding, or the Court shall grant any application by any party seeking payment of 
any claim on a superpriority administrative claim basis pari passu with or senior to the 
Adequate Protection Superpriority Claims, without the written consent of the Prepetition 
Secured Lender; 

(xix) the Adequate Protection Liens or the Adequate Protection 
Superpriority Claims shall cease to be valid, perfected, and enforceable in all respects or 
the filing by any Debtor of any motion, pleading, application, or adversary proceeding 
challenging the validity, enforceability, perfection, or priority of the Prepetition Liens 
securing the Prepetition Indebtedness or asserting any other cause of action against 
and/or with respect to the Prepetition Indebtedness, the Prepetition Secured Lender’s 
claim in respect of such Prepetition Indebtedness, or the Prepetition Collateral securing 
such Prepetition Indebtedness (or if the Debtors support any such motion, pleading, 
application, or adversary proceeding commenced by any third party); 

(xx) the Debtors shall file or the Court shall grant any application, 
motion or borrowing request seeking to:  (i) incur, without the written consent of the 
Prepetition Secured Lender, any indebtedness from any party secured by a lien on, or, 
except for the Carve-Out, otherwise having a claim against or recourse to, as the case 
may be, the Debtors, the Prepetition Collateral or the Adequate Protection Collateral, 
unless such liens or claims are junior and subordinated in all respects to the Prepetition 
Liens, the Prepetition Indebtedness, the Adequate Protection Liens, and the Adequate 
Protection Superpriority Claims; or (ii) use Cash Collateral on a nonconsensual basis; 

(xxi) the entry of an order by the Court or any other court having 
jurisdiction to do so granting relief from or modifying the automatic stay applicable 
under Section 362 of the Bankruptcy Code or otherwise allowing a holder or holders of 
any liens or security interests, to foreclose or otherwise realize upon their liens or 
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Required Disclosure Summary of Material Term 
 
security interests in any Adequate Protection Collateral or Prepetition Collateral; 

(xxii) the Debtors’ exclusive right to file and solicit acceptance of a 
chapter 11 plan terminates; or 

(xxiii) any Debtor shall make any material payment (including any 
Adequate Protection Payment) on or in respect of any prepetition obligations other than, 
in accordance with the Budget (subject to any Permitted Variance), including pursuant 
to the Interim Order or any other interim or final order entered with respect to the 
Debtors’ “first day” motions (it being understood that any such motions and orders must 
be in form and substance reasonably acceptable to the Prepetition Secured Lender). 

Carve-Out 
 
Bankruptcy Rule 
4001(b)(1)(B)(iii) 
 

Subject to the terms and conditions contained in Paragraph [8] of the Interim Order, the 
Prepetition Liens, the Adequate Protection Liens and the Adequate Protection 
Superpriority Claims, which have the relative lien and payment priorities as set forth 
herein, shall, in any event, in all cases be subject and subordinate to a carve-out (the 
“Carve-Out”), which shall be comprised of the following:  (i) any fees payable to the 
Clerk of the Court and to the U.S. Trustee pursuant to section 1930(a) of title 28 of the 
United States Code; (ii) all accrued and unpaid fees and out-of-pocket expenses of each 
professional retained in the Cases pursuant to Sections 327, 328 or 1103 of the 
Bankruptcy Code by the Debtors or their estates and any Committee pursuant to an 
order of the Court (each, a “Professional”), incurred in accordance with the Budget on 
or prior to the occurrence of a Carve-Out Event (defined below); (iii) after the 
occurrence of a Carve-Out Event, all accrued and unpaid fees and out-of-pocket 
expenses incurred by the Professionals in an aggregate amount for all such 
Professionals, not to exceed $50,000 (the “Post-Carve-Out Notice Cap”), and (iv) any 
and all reasonable fees and expenses incurred by a trustee under Section 726(b) of the 
Bankruptcy Code not to exceed $50,000, in each case, to the extent allowed by the 
Court at any time; provided, that, the Carve-Out shall not include any bonus, 
transaction, success fees, completion fees, substantial contribution fees, or any other 
fees of similar import of any of the foregoing for Professionals.  Nothing herein shall be 
construed to impair the right of any party to object to the reasonableness of any fees or 
out-of-pocket expenses by any such Professionals or any other person or entity.  For 
purposes hereof, a “Carve-Out Event” shall occur upon the delivery of a written notice 
of the occurrence and continuance of a Termination Event to (a) the Debtors, (b) the 
Debtors’ counsel, (c) the U.S. Trustee, (d) counsel to the Committee, if any, and (e) 
counsel to the Prepetition Secured Lender (collectively, the “Carve-Out Notice 
Parties”), stating that a Termination Event has occurred and that the Debtors’ ability to 
pay Professionals is now subject to the Carve-Out (a “Termination Notice”).  Upon the 
delivery of a Termination Notice, the Debtors shall provide immediate notice by email 
to all Professionals informing them that a Carve-Out Event has occurred and that the 
Debtors’ ability to pay Professionals is subject to the Carve-Out.  A waiver of a 
Termination Event triggering a Carve-Out Event shall constitute the cancellation of such 
Carve-Out Event allowing the Debtors to pay allowed fees and out-of-pocket expenses 
of Professionals, as the same may be due and payable, without reducing the Carve-Out. 

Adequate Protection 
 
Bankruptcy Rule 
4001(b)(1)(B)(iv) 
 

 
As adequate protection for the interests of the Prepetition Secured Lender in 

the Prepetition Collateral (including Cash Collateral), solely to the extent of, and in an 
aggregate amount equal, in each case, to, the diminution in value of such interests, from 
and after the Petition Date, resulting from, among other things, the use, sale or lease by 
the Debtors of the Prepetition Collateral (including the use of Cash Collateral) and the 
imposition or enforcement of the automatic stay of Section 362(a) of the Bankruptcy 
Code (collectively, “Diminution in Value”) the Prepetition Secured Lender shall receive 
the following (collectively, the “Adequate Protection Obligations”): 

 
(a) Replacement Liens.  The Prepetition Secured Lender is hereby granted, 

pursuant to Sections 361 and 363(e) of the Bankruptcy Code, replacement security 
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Required Disclosure Summary of Material Term 
 
interests in and liens upon (the “Replacement Liens”) all of the Debtors’ postpetition 
property which, but for the commencement of the Cases, would constitute Prepetition 
Collateral (the “Replacement Collateral”); provided that the Replacement Liens shall in 
each case be subject and subordinate only to (i) the Carve-Out, (ii) any liens that exist 
on, and are legal, valid, binding, enforceable, perfected, and non-avoidable, as of the 
Petition Date and are permitted to be senior to the Prepetition Liens (as applicable) 
pursuant to applicable Prepetition Secured Loan Documents, and (iii) any liens in 
existence immediately prior to the Petition Date that are legal, valid, enforceable, 
binding and non-avoidable, and are perfected after the Petition Date as permitted by 
Section 546(b) of the Bankruptcy Code, and which are permitted to be senior to the 
Prepetition Liens pursuant to applicable Prepetition Secured Loan Documents, and in 
each case not including the Prepetition Liens or the Adequate Protection Liens (such 
liens described in clauses (ii) and (iii), collectively, and not including any Prepetition 
Liens or Adequate Protection Liens, the “Prepetition Permitted Liens”). 

 
(b) Additional Liens.  The Prepetition Secured Lender is hereby also granted 

additional liens on and security interests in (collectively, the “Additional Liens” and, 
together with the Replacement Liens, the “Adequate Protection Liens”) all tangible and 
intangible property of the Prepetition Secured Lender other than the property set forth in 
Paragraph 3(a) above, whether existing on or as of the Petition Date or thereafter 
acquired, subject only to (i) the Carve-Out, (ii) any legal, valid, binding, enforceable, 
perfected, and non-avoidable liens in existence on or as of the Petition Date and (iii) any 
legal, valid, binding, enforceable, and non-avoidable liens that are perfected after the 
Petition Date as permitted by Section 546(b) of the Bankruptcy Code (collectively, the 
“Additional Collateral” and, together with the Replacement Collateral, the “Adequate 
Protection Collateral”), provided that the Additional Liens shall not attach to any 
avoidance actions or claims under Sections 502(d), 544, 545, 547, 548, 549, 550, or 553 
of the Bankruptcy Code or any other avoidance actions under the Bankruptcy Code or 
applicable state law (collectively, the “Avoidance Actions”); and provided further, that, 
subject to the entry of the Final Order, the Additional Liens shall attach to all proceeds 
of Avoidance Actions. 

 
(c) Adequate Protection Superpriority Claims.  The Prepetition Secured 

Lender is hereby granted, subject only to payment of the Carve-Out, an allowed 
superpriority administrative expense claim (each  an “Adequate Protection Superpriority 
Claim” and, collectively, the “Adequate Protection Superpriority Claims”) pursuant to 
Section 507(b) of the Bankruptcy Code against the Debtors in each of the Cases or any 
Successor Case (as defined below).  The Adequate Protection Superpriority Claims shall 
include all amounts incurred by the Prepetition Secured Lender for reasonable fees and 
expenses for one primary law firm and one local counsel.  Subject only to the Carve-
Out, and except as provided below, the Adequate Protection Superpriority Claims shall 
have priority over any and all administrative expenses, adequate protection claims and 
other claims against the Debtors, now existing or hereafter arising, of any kind 
whatsoever, including without limitation, all administrative expenses of the kind 
specified in Sections 105(a), 326, 328, 330, 331, 503(b), 507(b), 726, and 1114 of the 
Bankruptcy Code, and over any and all administrative expenses or other claims arising 
under the Bankruptcy Code.  Other than the Carve-Out, no cost or expense of 
administration of the Cases shall be senior to, or pari passu with, any of the Adequate 
Protection Superpriority Claims.   

 
Subject only to (and only to the extent of) any timely and successful Challenge 

(defined below), all Adequate Protection Obligations and any other payments made to 
the Prepetition Secured Lender shall be, as applicable, indefeasible and/or irrevocable 
when made and free and clear of all liens and claims, including, without limitation, any 
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Required Disclosure Summary of Material Term 
 
claims covered by the Carve-Out. 

 
Notwithstanding anything to the contrary herein, with respect to nonresidential real 
property leases, no Replacement Liens, Additional Liens or other liens or encumbrances 
shall be granted or extended to such leases under the Interim Order, except as permitted 
by the applicable lease or pursuant to applicable law, but in any event, any such lien is 
hereby granted on the economic value of or proceeds of sale or other disposition of, and 
any other proceeds and products of such leasehold interests in accordance with the terms 
of the Interim Order. Notwithstanding anything to the contrary herein, the rights of the 
Prepetition Secured Lender to enter onto the Debtors’ leased premises shall be limited to 
(a) any such rights agreed in writing by the applicable landlord pursuant to any separate 
agreement by and between such landlord and the Prepetition Secured Lender, as 
applicable, (b) the rights the Prepetition Secured Lender has under applicable non-
bankruptcy law, if any, and (c) such rights as may be granted by the Court on a separate 
motion with notice to the applicable landlords of the leased premises appropriate under 
the circumstances. 

 
21. The Interim Order includes certain terms which constitute material provisions 

requiring explicit disclosure under the Local Rules. The provisions described in Local Rule 

4001-2(a)(i), to the extent applicable, are set forth at the following sections of the Interim Order:  

a. Local Rule 4001-2(a)(i)(A) – Cross Collateralization. No provision of the 
Interim Order grants cross-collateralization protection of the type 
contemplated by the Local Rules.  

b. Local Rule 4001-2(a)(i)(B) – Validity, Perfection, and Amount of 
Prepetition Liens. Subject to the entry of the Final Order, the Debtors and 
Prepetition Secured Lender stipulate to the validity, perfection, 
unavoidability, and amount of the Prepetition Indebtedness and Prepetition 
Liens held by the Prepetition Secured Lender. See Interim Order, ¶¶ G(a)-
(c). 

c. Local Rule 4001-2(a)(i)(C) – Section 506(c) Waiver. Subject to the entry 
of the Final Order, in consideration of its agreement to permit use of Cash 
Collateral, the Debtors and the Prepetition Secured Lender have agreed to 
waive the provisions of Bankruptcy Code section 506(c) and any “equities 
of the case” claims under Bankruptcy Code section 552(b). See Interim 
Order ¶¶ K, 11, and 12.  

d. Local Rule 4001-2(a)(i)(D) – Liens on Avoidance Actions. No provision 
of the Interim Order grants liens on avoidance actions.  

e. Local Rule 4001-2(a)(i)(E) – Provisions Deeming Prepetition Debt to be 
Postpetition Debt. The Interim Order contains no provisions that deem 
prepetition debt to be postpetition debt or that use postpetition loans from 
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a prepetition secured creditor to pay part or all of that secured creditor’s 
prepetition debt.   

f. Local Rule 4001-2(a)(i)(F) – Disparate Treatment of Professionals 
Retained by the Committee. The Interim Order contains no provisions that 
provide for any disparate treatment of professional retained by an official 
committee of unsecured creditors, if any.  

g. Local Rule 4001-2(a)(i)(G) – Nonconsensual Priming. The Interim Order 
does not provide for nonconsensual priming of any existing lien.  

h. Local Rule 4001-2(a)(i)(H) – Provisions Affecting the Court’s Power to 
Consider Equities of the Case. Subject to entry of the Final Order, the 
Debtors have agreed to waive the provisions of Bankruptcy Code section 
506(c) and any “equities of the case” claims under Bankruptcy Code 
section 552(b). See Interim Order ¶¶ K, 11, and 12. 

BASIS FOR RELIEF 

I. Cash Collateral and Adequate Protection  

22. Bankruptcy Code section 363(c)(2) provides that a debtor may use cash collateral 

as long as (a) each entity that has an interest in such cash collateral consents; or (b) the court, 

after notice and a hearing, authorizes such use, sale or lease in accordance with the provisions of 

this section. 11 U.S.C. § 363(c)(2). Bankruptcy Code section 363(e) provides that s that “on 

request of an entity that has an interest in property . . . proposed to be used, sold or leased, by the 

trustee, the court, with or without a hearing, shall prohibit or condition such use, sale, or lease as 

is necessary to provide adequate protection of such interest.” 11 U.S.C. § 363(e). See also In re 

DeSardi, 350 B.R. 790, 797 (Bankr. S.D. Tex. 2006) (“Adequate protection . . . is grounded in 

the belief that secured creditors should not be deprived of the benefit of their bargain”). The 

concept of adequate protection is designed to shield a secured creditor from diminution in the 

value of its interest in collateral during the period of a debtor’s use. See In re Carbone Cos., 395 

B.R. 631, 635 (Bankr. N.D. Ohio 2008) (“The test is whether the secured party’s interest is 

protected from diminution or decrease as a result of the proposed use of cash collateral); see also 
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In re Cont’l Airlines, Inc., 154 B.R. 176, 180-81 (Bankr. D. Del. 1993) (holding that adequate 

protection for use of collateral under section 363 is limited to use-based decline in value). 

23. Bankruptcy Code section 362(d)(1) provides for adequate protection in property 

due to the imposition of the automatic stay. 11 U.S.C. § 362(d)(1). See In re Cont’l Airlines, 91 

F.3d 553, 556 (3d Cir. 1996). Although Bankruptcy Code section 361 provides examples of 

forms of adequate protection, such as granting replacement liens and administrative claims, 

courts decide what constitutes sufficient adequate protection on a case-by-case basis. Resolution 

Trust Corp. v. Swedeland Dev. Grp., Inc. (In re Swedeland Dev. Grp., Inc.), 16 F.3d 552, 564 (3d 

Cir. 1994) (“[A] determination of whether there is adequate protection is made on a case by case 

basis.”); In re Columbia Gas Sys., Inc., 1992 WL 79323, at *2 (Bankr. D. Del. Feb. 18, 1992); In 

re Mosello, 195 B.R. 277, 289 (Bankr. S.D.N.Y. 1996) (“[T]he determination of adequate 

protection is a fact-specific inquiry . . . left to the vagaries of each case . . . .”) (citation and 

quotation omitted). 

24. The concept of adequate protection is designed to shield a secured creditor from 

diminution in the value of its interest in collateral during the period of a debtor’s use. See In re 

Carbone Cos., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008) (“The test is whether the secured 

party’s interest is protected from diminution or decrease as a result of the proposed use of cash 

collateral); see also In re Cont’l Airlines, Inc., 154 B.R. 176, 180-81 (Bankr. D. Del. 1993) 

(holding that adequate protection for use of collateral under section 363 is limited to use-based 

decline in value). 

25. Here, the Prepetition Secured Lender has consented to the Debtors’ use of Cash 

Collateral on the terms set forth in the Interim Order. The proposed adequate protection included 
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in the Interim Order provides adequate protection in the form of, among other things, the 

Replacement Liens, the Superpriority Administrative Claim, and reporting requirements  

26. The Debtors submit that the proposed adequate protection is appropriate and 

sufficient to protect the Prepetition Secured Lender from any diminution in value of the 

Prepetition Collateral. The Cash Collateral will be used for funding business operations and 

allowing the Debtors to transition into the Chapter 11 Cases. Immediate access to this liquidity 

will permit the Debtors to fund payroll, pay vendors, and otherwise continue business in the 

ordinary course. As detailed in the First Day Declaration, one reason underlying the filing of 

these Chapter 11 Cases is to liquidate certain assets and conduct sales processes pursuant to 

Bankruptcy Code section 363. If Cash Collateral is not available, the Debtors will dissipate value 

to the detriment of all of its stakeholders. Thus, the use of Cash Collateral will protect the 

Prepetition Secured Lender’s security interests by preserving the value of the Prepetition 

Collateral. See In re Salem Plaza Assocs., 135 B.R. 753, 758 (Bankr. S.D.N.Y. 1992) (holding 

that a debtor’s use of cash collateral to pay operating expenses, thereby “preserv[ing] the base 

that generates the income stream,” provided adequate protection to the secured creditor). See 

also Save Power Ltd. v. Pursuit Athletic Footwear, Inc. (In re Pursuit Athletic Footwear, Inc.), 

193 B.R. 713, 716 (Bankr. D. Del. 1996); In re 499 W. Warren St. Assocs., Ltd. P’ship, 142 B.R. 

53, 56 (Bankr. N.D.N.Y. 1992). 

27. In light of the foregoing, the Debtors submit that the proposed adequate protection 

to be provided is appropriate and necessary to protect such party against any diminution in value 

and is also fair and appropriate on an interim basis under the circumstances of this case and to 

ensure that the Debtors are able to continue using Cash Collateral in the near term, for the benefit 

of all parties in interest and their estates.  
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28. Based on the foregoing, the Debtors respectfully submit that entry of the Interim 

Order authorizing the interim use of Cash Collateral and scheduling a Final Hearing to approve 

the use of Cash Collateral on a final basis is necessary and appropriate. 

II. Modification of the Automatic Stay is Warranted 

29. The relief requested by this Motion contemplates a modification of the automatic 

stay. 11 U.S.C. § 362. The automatic stay should be modified on a limited basis (to the extent 

applicable) as necessary to effectuate all terms and provisions of the Interim Order, including, 

without limitation to: (a) permit the Debtors to grant the Adequate Protection Liens and incur the 

Adequate Protection Superpriority Claims; (b) permit the Debtors to perform such acts as may be 

needed to assure the perfection and priority of the liens granted herein; and (c) permit the 

Debtors to incur all liabilities and obligations under the terms of the Interim Order. 

30. In addition, the Interim Order provides for the termination of the automatic stay to 

permit the Prepetition Secured Lender to exercise, upon the occurrence and during the 

continuation of a Termination Event, and to take other remedies relating to the Cash Collateral 

without further order or application to the Court. The Prepetition Secured Lender is required to 

provide five (5) business days’ notice to the Carve-Out Notice Parties.  

31. Stay modifications of this kind are ordinary and standard terms of postpetition use 

by debtors in possession of prepetition collateral, and, in the Debtors’ business judgment, is 

reasonable under the present circumstances.  

32. Accordingly, the Debtors respectfully request that the Court authorize the 

modification of the automatic stay in accordance with the terms set forth in the Interim Order.  
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III. Interim Approval and Scheduling of a Final Hearing  

33. Interim relief may be granted on a motion to use cash collateral pursuant to 

Bankruptcy Code sections 363(c) or 364 where relief “is necessary to avoid immediate and 

irreparable harm to the estate pending a final hearing.” Fed. R. Bankr. P. 4001(b)(2), (c)(2).  

34. The Debtors believe that all or substantially all of their available cash constitutes 

Cash Collateral and is therefore unable to proceed to continue its business operations without the 

ability to use Cash Collateral and will suffer immediate and irreparable harm to the detriment of 

all creditors and other parties in interest. The Debtors’ ability to finance its operations is vital to 

the preservation and maintenance of the value of the Debtors’ assets.  

35. The Debtors will face immediate and irreparable harm without the entry of the 

Interim Order. Therefore, the Debtors respectfully request that the Court schedule a final hearing, 

no sooner than 14 days after the date of this Motion and no later than 25 days after the Petition 

Date, to consider entry of the Final Order.  

36. Moreover, Bankruptcy Rule 6003 provides that the relief requested in this Motion 

may be granted if the “relief is necessary to avoid immediate and irreparable harm.” Fed. R. 

Bankr. P. 6003. The Debtors submit that for the reasons already set forth herein, the relief 

requested in this Motion is necessary to avoid immediate and irreparable harm to the Debtor.  

WAIVER OF BANKRUPTCY RULES 

37. To the extent that any aspect of the relief sought herein constitutes a use of 

property under Bankruptcy Code section 363(b), the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the 14-day stay under Bankruptcy Rule 

6004(h), to the extent applicable. See Fed. R. Bankr. P. 6004(a), (h). As described above, the 

relief that the Debtors seeks in this Motion is immediately necessary in order for the Debtors to 

be able to continue to operate their businesses and preserve the value of their estates. The 
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Debtors respectfully request that the Court waive the notice requirements imposed by 

Bankruptcy Rule 6004(a) and the 14-day stay imposed by Bankruptcy Rule 6004(h), as the 

exigent nature of the relief sought herein justifies immediate relief. 

CONSENT TO JURISDICTION 

38. Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final 

judgment or order with respect to this Motion if it is determined that the Court would lack 

Article III jurisdiction to enter such final order or judgment absent consent of the parties. 

NOTICE  

39. Notice of this Motion will be given to: (a) the Office of the United States Trustee 

for the District of Delaware; (b) the parties included on the Debtors’ consolidated list of thirty 

(30) largest unsecured creditors; (c) counsel to the Prepetition Secured Lender; (d) any party that 

has requested notice pursuant to Bankruptcy Rule 2002; and (e) all parties entitled to notice 

pursuant to Local Rule 9013-1(m). The Debtors submit that, under the circumstances, no other or 

further notice is required. 

NO PRIOR REQUEST 

40. No prior motion for the relief requested herein has been made to this or any other 

court.  

WHEREFORE, the Debtors respectfully request that the Court enter an order, 

substantially in the form attached hereto as Exhibit A, granting the relief requested in the Motion 

and such other and further relief as the Court deems appropriate. 
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Dated: January 27, 2020         Respectfully submitted,  
 Wilmington, Delaware 

 POLSINELLI PC  
 

 /s/ Christopher A. Ward        
 Christopher A. Ward (Del. Bar No. 3877) 
 222 Delaware Avenue, Suite 1101 
 Wilmington, Delaware 19801 
 Telephone: (302) 252-0920 
 Facsimile: (302) 252-0921 
 cward@polsinelli.com 
 
 -and- 
 
 Liz Boydston (Pro Hac Vice Pending) 

2950 N. Harwood, Suite 2100 
Dallas, TX 75201 
Telephone: (214) 661-5557  
lboydston@polsinelli.com  

Proposed Counsel to the Debtors and  
      Debtors in Possession 
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Exhibit A 

Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 
 
LUCKY’S MARKET PARENT COMPANY, 
LLC, et al.,1 
 

Debtors. 
 

 
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Joint Administration Pending) 
 
Re: Docket No. ___ 

 
INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363, AND 507, 

FED. R. BANKR. P. 2002, 4001 AND 9014, AND DEL. BANKR. L.R. 4001-2 
(I) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL 

OF THE PREPETITION SECURED LENDER, (II) GRANTING 
ADEQUATE PROTECTION TO THE PREPETITION SECURED 

LENDER, (III) PRESCRIBING FORM AND MANNER OF NOTICE OF AND 
SCHEDULING FINAL HEARING, AND (IV) GRANTING RELATED RELIEF 

Upon the motion, dated January 27, 2020 (the “Motion”)2, of Lucky’s Market 

Parent Company, LLC (“LMPC”) and its affiliated debtors and debtors-in-possession 

(collectively, the “Debtors”) in the above-captioned chapter 11 cases (the “Cases”), for the entry 

of an interim order (this “Interim Order”) and a Final Order (defined below), pursuant to Sections 

105, 361, 362, 363, and 507 of title 11 of the United States Code, 11 U.S.C. §§101-1532 (as 

amended, the “Bankruptcy Code”), Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy 

Procedure (as amended, the “Bankruptcy Rules”), and Rule 4001-2 of the Local Rules of 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC (5480), 
Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP (0828), 
Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), Lucky’s 
Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers 
Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of 
Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s 
Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), Lucky’s 
Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 

2 Capitalized terms used herein but not defined herein shall have the meanings ascribed to them in the Motion. 
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Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (such rules, the “Local Rules,” and such court, the “Court”), seeking, among other 

things, the following relief: 

(a) authorization to use “cash collateral” as such term is defined in Section 363 of the 

Bankruptcy Code in which the Prepetition Secured Lender (as defined below) have an interest (the 

“Cash Collateral”), in accordance with this Interim Order and the Budget (as defined below); 

(b) authorization to grant, as of the Petition Date (as defined below), the Adequate 

Protection Superpriority Claims and Adequate Protection Liens (each as defined below), to the 

extent of and as compensation for any Diminution in Value (as defined below); 

(c) modification by the Court of the automatic stay imposed by Section 362 of the 

Bankruptcy Code to the extent necessary to implement and effectuate the terms and provisions of 

this Interim Order and the Final Order; 

(d) the Court’s approval of certain stipulations as set forth in paragraph [G] of this 

Interim Order; 

(e) subject to entry of the Final Order, except to the extent of the Carve Out (as defined 

below) (solely to the extent expressly set forth herein), the waiver by the Debtors of any right to 

surcharge against or recover from the Prepetition Secured Lender, the Adequate Protection 

Collateral or the Prepetition Collateral (each as defined below) pursuant to Section 506(c) of the 

Bankruptcy Code or any similar principle of law; 

(f) subject to entry of the Final Order, the waiver of the “equities of the case” exception 

under Section 552(b) of the Bankruptcy Code with respect to the Prepetition Secured Lender, the 

proceeds of any of the Prepetition Collateral, and the extension of the Adequate Protection Liens 

to the proceeds of the Prepetition Collateral; 
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(g) the scheduling of a final hearing (the “Final Hearing”) to consider entry of the Final 

Order granting the relief requested in the Motion on a final basis and approving the notice with 

respect to the Final Hearing and the transactions contemplated by the Motion; and 

(h) waiver of any applicable stay (including under Bankruptcy Rule 6004) and 

providing for the immediate effectiveness of this Interim Order. 

The Court having considered the Motion, the Declaration of Andy Pillari in Support 

of the Debtors’ Chapter 11 Petitions and First Day Relief, sworn to on January 27, 2020 in Support 

of the First Day Motions (the “First Day Declaration “), and the evidence submitted at the interim 

hearing held before the Court on January 28, 2020 (the “Interim Hearing”) to consider entry of this 

Interim Order; and notice of the Motion and the Interim Hearing having been given in accordance 

with Bankruptcy Rules 2002, 4001(b) and (d), and 9014, and the Local Rules; and it appearing 

that approval of the interim relief requested in the Motion is necessary to avoid immediate and 

irreparable harm to the Debtors pending the Final Hearing and is otherwise fair and reasonable and 

in the best interests of the Debtors, their creditors and their estates, and essential for the continued 

operation of the Debtors’ businesses; and all objections, if any, to the entry of this Interim Order 

having been withdrawn, resolved, or overruled by the Court; and after due deliberation and 

consideration, and good and sufficient cause appearing therefor: 

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND 
CONCLUSIONS OF LAW: 

A. Petition Date.  On January 27, 2020 (the “Petition Date”), the Debtors filed 

voluntary petitions under chapter 11 of the Bankruptcy Code with the Court. 

B. Debtors in Possession.  The Debtors have continued in the management and 

operation of their businesses and properties as debtors-in-possession pursuant to Sections 1107(a) 

and 1108 of the Bankruptcy Code.  No trustee or examiner has been appointed in the Cases. 
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C. Jurisdiction and Venue.  The Court has jurisdiction over these proceedings, 

pursuant to 28 U.S.C. §§ 157(b) and 1334, and the Amended Standing Order of Reference from 

the United States District Court for the District of Delaware, dated as of February 29, 

2012.Consideration of the Motion constitutes a core proceeding under 28 U.S.C. § 157(b)(2).  The 

Court may enter a final order consistent with Article III of the United States Constitution.  Venue 

for the Cases and the proceedings on the Motion is proper in this district pursuant to 28 U.S.C. §§ 

1408 and 1409.  The predicates for the relief sought herein are Sections 105, 361, 362, 363, 364 

and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001 and 9014, and Local Rule 4001-

2. 

D. Committee Formation.  As of the date hereof, no official committee of unsecured 

creditors (together with any other statutory committee, a “Committee”) has been appointed in the 

Cases. 

E. Notice.  On the Petition Date, the Debtors filed the Motion with the Court pursuant 

to Bankruptcy Rules 2002, 4001 and 9014, and provided notice of the Motion and the Interim 

Hearing by electronic mail, facsimile, hand delivery or overnight delivery to the following parties 

and/or their respective counsel as indicated below:  (i) the Office of the United States Trustee for 

the District of Delaware, 844 King Street, Suite 2207, Lockbox 35, Wilmington, DE 19899 (Attn: 

Timothy Fox, Esq.) (the “U.S. Trustee”), (ii) the holders of the [thirty (30)] largest unsecured 

claims against the Debtors on a consolidated basis, (iii) the Office of the United States Attorney 

General for the District of Delaware, (iv) the Internal Revenue Service, (v) the Securities and 

Exchange Commission, (vi) financial institutions at which the Debtors maintain deposit accounts, 

(vii) counsel to the Prepetition Secured Lender (as defined below): Weil, Gotshal & Manges LLP 

(“Weil”), 767 Fifth Ave., New York, NY 10153 (Attn:  Garrett A. Fail, Esq.), and Richard, Layton 
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& Finger PA (“RLF”), One Rodney Square, 920 North King Street, Wilmington, Delaware 19801 

(Attn:  Zachary Shapiro, Esq.), (viii) [●], (ix) all other parties asserting a lien on or a security 

interest in the assets of the Debtors to the extent reasonably known to the Debtors; and (x) any 

other party entitled to notice pursuant to Local Rule 9013-1(m) (collectively, the “Notice Parties”).  

Based on the foregoing, notice of the Motion and the Interim Hearing has been provided in 

accordance with Bankruptcy Rules 2002 and 4001(b) and (d), and the Local Rules. 

F. Prepetition Secured Indebtedness.  On or about September 15, 2016, LMPC and 

Kroger, as lender (the “Prepetition Secured Lender”), entered into that certain Promissory Note 

(as amended prior to the date hereof, the “A Note”), pursuant to which the Prepetition Secured 

Lender agreed to lend LMPC up to $23,328,810 (the “A Prepetition Secured Loan”). 

On or about August 9, 2017, the Prepetition Secured Lender, entered into that 

certain Secured Loan Agreement (the “B Prepetition Loan Agreement”), pursuant to which the 

Prepetition Secured Lender agreed to lend LMPC up to $25,177,640 (the “B Prepetition Secured 

Loan”). 

The B Prepetition Secured Loan is evidenced by that certain Promissory Note dated 

August 9, 2017 made by LMPC in favor of the Prepetition Secured Lender (as amended prior to 

the date hereof, the “B Note”).  

To secure the obligations under the A Note and B Prepetition Loan Agreement, 

LMPC and the Prepetition Secured Lender entered into that certain Security Agreement dated as 

of August 9, 2017 (the “AB Security Agreement”). Pursuant to the AB Security Agreement, 

LMPC assigned and granted to the Prepetition Secured Lender, a continuing lien on and security 

interest in substantially all of LMPC’s personal property with respect to certain identified store 

locations (the “AB Security Agreement Collateral”). 
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The obligations of LMPC under the A Note and B Prepetition Loan Agreement are 

guaranteed by Debtor Lucky’s Market Operating Company, LLC (“LMOC” and together with 

LMPC, the “Prepetition Secured Credit Parties”) pursuant to that certain Guaranty dated as of 

August 9, 2017 between LMOC and the Prepetition Secured Lender (the “AB Guaranty”).  To 

secure the obligations of LMOC under the AB Guaranty, LMOC and the Prepetition Secured 

Lender entered into that certain Guaranty Security Agreement dated as of August 9, 2017 between 

LMOC and the Prepetition Secured Lender (the “AB Guaranty Security Agreement”). Pursuant to 

the AB Guaranty Security Agreement, LMOC assigned and granted to the Prepetition Secured 

Lender, a continuing lien on and security interest in substantially all of LMOC’s personal property 

with respect to certain identified store locations (the “AB Guarantor Collateral”). 

On or about December 4, 2017, LMPC, as borrower, and the Prepetition Secured 

Lender entered into that certain Secured Loan Agreement (as amended, the “C Prepetition Loan 

Agreement” and together with the B Prepetition Loan Agreement, the “Prepetition Loan 

Agreements”), pursuant to which the Prepetition Secured Lender agreed to make loans to LMPC 

(the “C Prepetition Secured Loan” and together with the A Prepetition Secured Loan and the B 

Prepetition Secured Loan, the “Prepetition Secured Loans”).  The Prepetition Secured Lender 

entered into agreements subsequently to, among other things, lend LMPC additional amounts over 

time.3   

                                                 
3 Loan Modification Agreements were dated February 23, 2018, July 2, 2018, September 21, 2018, November 15, 
2018, January 28, 2019, February 6, 2019, February 13, 2019, February 20, 2019, February 27, 2019, March 6, 2019, 
March 13, 2019, March 20, 2019, March 27, 2019, April 2, 2019, April 10, 2019, April 16, 2019, April 23, 2019, 
April 30, 2019, May 7, 2019, May 14, 2019, May 21, 2019, May 28, 2019, June 4, 2019, June 11, 2019, June 18, 
2019, June 25, 2019, July 2, 2019, July 9, 2019, July 16, 2019, July 23, 2019, July 30, 2019, August 6, 2019, August 
13, 2019, August 20, 2019, August 27, 2019, September 3, 2019, September 10, 2019, September 17, 2019, September 
24, 2019, October 1, 2019, October 8, 2019, October 15, 2019, October 22, 2019, October 30, 2019, November 5, 
2019, November 12, 2019, November 19, 2019, November 26, 2019, December 3, 2019, December 10, 2019, 
December 17, 2019, December 24, 2019, and December 31, 2019.   
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The C Prepetition Secured Loan is evidenced by that certain Amended and Restated 

Promissory Note dated December 31, 2019 made by LMPC in favor of the Prepetition Secured 

Lender (as amended by prior to the date hereof, the “C Note” and together with the A Note and B 

Note, the “Notes”).  

To secure the obligations under the C Prepetition Loan Agreement, LMPC and the 

Prepetition Secured Lender entered into that certain Security Agreement dated as of December 4, 

2017 (the “C Security Agreement” and together with the AB Security Agreement, the “Security 

Agreements”). Pursuant to the C Security Agreement, LMPC assigned and granted to the 

Prepetition Secured Lender, a continuing lien on and security interest in substantially all of 

LMPC’s personal property (the “C Security Agreement Collateral” and together with the AB 

Security Agreement Collateral, the “Borrower Collateral”). 

The obligations of LMPC under the C Prepetition Loan Agreement are guaranteed 

by LMOC pursuant to that certain Guaranty dated as of December 4, 2017 between LMOC and 

the Prepetition Secured Lender (the “C Guaranty” and together with the AB Guaranty, the 

“Guaranties”).  To secure the obligations of LMOC under the C Guaranty, LMOC and the 

Prepetition Secured Lender entered into that certain Guaranty Security Agreement dated as of 

December 4, 2017 between LMOC and the Prepetition Secured Lender (the “C Guaranty Security 

Agreement”, and together with the AB Guaranty Security Agreement, the “Guaranty Security 

Agreements”). Pursuant to the C Guaranty Security Agreement, LMOC assigned and granted to 

the Prepetition Secured Lender, a continuing lien on and security interest in substantially all of 

LMOC’s personal property (the “C Guarantor Collateral” and together with the AB Guarantor 

Collateral and the Borrower Collateral, the “Prepetition Collateral”). The Guaranty Security 

Agreements together with the Prepetition Loan Agreements, the Notes, the Security Agreements, 
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the Guaranties, and all other documents, instruments, related writings, financing statements, 

security documents, and guarantees executed in connection therewith, as each has been and may 

in the future be amended, restated, or replaced, the “Prepetition Secured Loan Documents” and the 

obligations thereunder, the “Prepetition Secured Loan Obligations”. 

G. Stipulations as to Prepetition Indebtedness.  Without limiting the rights of a 

Committee or any other party in interest with standing, as and to the extent set forth in Paragraph 

8 hereof, the Debtors permanently, immediately, and irrevocably acknowledge, represent, 

stipulate, admit and agree: 

(a) Prepetition Secured Loan Obligations.  As of the Petition Date, the 

Prepetition Secured Credit Parties were indebted and liable to the Prepetition Secured Lender (a) 

in the aggregate principal amount of $301,156,450, plus (b) interest accrued (before and after the 

Petition Date) and unpaid thereon, fees and expenses (before and after the Petition Date), 

reimbursement obligations, increased costs, tax gross-ups, breakage costs, indemnities, costs, and 

all other obligations payable under the Prepetition Secured Loan Documents, including any 

attorneys’, accountants’, consultants’, appraisers’ and financial and other advisors’ fees that are 

chargeable or reimbursable under the Prepetition Secured Loan Documents (clauses (a) and (b) 

together, the “Prepetition Indebtedness”), and the Prepetition Secured Loan Obligations constitute 

allowed claims against the applicable Debtors’ estates.   

(b) Enforceability, etc. of the Prepetition Indebtedness.  The Prepetition 

Secured Loan Documents and the Prepetition Indebtedness are (a) legal, valid, binding, and 

enforceable against the Prepetition Secured Credit Parties, and (b) not subject to any contest, 

attack, objection, recoupment, defense, counterclaim, offset, subordination, re-characterization, 

Case 20-10166-JTD    Doc 12-1    Filed 01/27/20    Page 9 of 38



 

9 
72120373.5 

avoidance or other claim, cause of action or other challenge of any kind or nature under the 

Bankruptcy Code, under applicable non-bankruptcy law or otherwise. 

(c) Enforceability, etc. of Prepetition Liens.  The Liens granted by the 

Prepetition Secured Credit Parties under the Prepetition Secured Loan Documents (the “Prepetition 

Liens”) to or for the benefit of the Prepetition Secured Lender encumber all of the Prepetition 

Collateral.  The Prepetition Liens are legal, valid, enforceable, non-avoidable, and not subject to 

contest, avoidance, attack, offset, re-characterization, subordination or other challenge of any kind 

or nature under the Bankruptcy Code, under applicable non-bankruptcy law or otherwise.  The 

Prepetition Liens have been properly recorded and perfected under applicable non-bankruptcy law 

to the extent such Prepetition Liens in the Prepetition Collateral may be perfected by filing a 

financing statement under applicable non-bankruptcy law.  [As of the Petition Date, and without 

giving effect to this Interim Order, the Debtors are not aware of any liens on or security interests 

in the Prepetition Collateral having priority over the Prepetition Liens.4]  The Prepetition Liens 

were granted to or for the benefit of the Prepetition Secured Lender for fair consideration and 

reasonably equivalent value, and were granted contemporaneously with the making of the loans 

and/or commitments and other financial accommodations secured thereby. 

(d) Indemnity.  The Prepetition Secured Lender has acted in good faith, and 

without negligence or violation of public policy or law, in respect of all actions taken by them in 

connection with or related in any way to negotiating, implementing, documenting or obtaining the 

requisite Court approval for the use of Cash Collateral, including in respect of the granting of the 

Adequate Protection Liens, any challenges or objections to the use of Cash Collateral, and all 

                                                 
4 [NTD:  Debtors to confirm, including with respect to tax credits loan.]    
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documents related to and all transactions contemplated by the foregoing.  Accordingly, the 

Prepetition Secured Lender shall be and hereby is indemnified and held harmless by the Debtors 

in respect of any claim or liability incurred in respect thereof or in any way related thereto 

(including reasonable attorneys’ and consultants’ fees and disbursements).  No exception or 

defense in contract, law or equity exists as to any obligation set forth, as the case may be, in this 

subparagraph G(e) and in the Prepetition Secured Loan Documents to indemnify and/or hold 

harmless the Prepetition Secured Lender and any such defenses are hereby waived. 

(e) No Claims, Defenses or Causes of Action.  As of the date hereof, there 

exist no claims, defenses or causes of action against the Prepetition Secured Lender with respect 

to, in connection with, related to, or arising from any of the Prepetition Secured Loan Documents, 

respectively, or any of the transactions contemplated thereunder, that may be asserted by the 

Debtors or any other person or entity. 

(f) Release.  The Debtors forever and irrevocably release, discharge, and acquit 

the Prepetition Secured Lender, and any of its former, current and future officers, employees, 

directors, agents, representatives, owners, members, partners, financial and other advisors and 

consultants, legal advisors, shareholders, managers, consultants, accountants, attorneys, affiliates, 

and predecessors and successors in interest of and from any and all claims, demands, liabilities, 

responsibilities, disputes, remedies, causes of action, indebtedness and obligations, rights, 

assertions, allegations, actions, suits, controversies, proceedings, losses, damages, injuries, 

attorneys’ fees, costs, expenses, or judgments of every type, whether known, unknown, asserted, 

unasserted, suspected, unsuspected, accrued, unaccrued, fixed, contingent, pending or threatened 

including, without limitation, all legal and equitable theories of recovery, arising under common 

law, statute or regulation or by contract, of every nature and description, arising out of, in 
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connection with, or relating to the Prepetition Secured Loan Documents and/or the transactions 

contemplated hereunder or thereunder including, without limitation, (a) any and all so-called 

“lender liability” or equitable subordination claims or defenses, (b) any and all claims and causes 

of action arising under the Bankruptcy Code, and (c) any and all claims and causes of action with 

respect to the validity, priority, perfection or avoidability of the liens or claims of, or for the benefit 

of, the Prepetition Secured Lender. 

H. Necessity of Relief Requested.  The Debtors have requested immediate entry of 

this Interim Order pursuant to Bankruptcy Rule 4001(b)(2), and good cause has been shown for 

entry of this Interim Order.  An immediate need exists for the Debtors to use the Cash Collateral 

in order to continue operations and administer and preserve the value of their estates pending a 

sale of the Debtors’ assets and property pursuant to an agreed restructuring process.  The ability 

of the Debtors to finance their operations, to preserve and maintain the value of the Debtors’ assets 

and to maximize the return for all creditors requires the Debtors to be able to use Cash Collateral 

and to continue to have access to such liquidity.  In the absence of the availability of such liquidity 

in accordance with the terms hereof, serious and irreparable harm to the Debtors and their estates 

and creditors would occur.  Thus, the ability of the Debtors to preserve and maintain the value of 

their assets and maximize the return for creditors requires the availability of working capital from 

the use of Cash Collateral.  Furthermore, the terms of the use of Cash Collateral, including the 

grant of adequate protection and the other rights and benefits of the parties set forth in this Interim 

Order, are fair and reasonable, and the product of arms’ length negotiations, and reflect the 

Debtors’ exercise of prudent business judgment consistent with their fiduciary duties.  

Accordingly, entry of this Interim Order is in the best interests of the Debtors, their respective 

estates and their creditors and other parties-in-interest. 
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I. Use of Cash Collateral.  All Cash Collateral and all proceeds of the Prepetition 

Collateral and the Adequate Protection Collateral, shall only be used for:  (i) working capital; (ii) 

administrative costs and expenses incurred by the Debtors in selling the Debtors’ assets pursuant 

to section 363 of the Bankruptcy Code; (iii) costs and expenses incurred by the Debtors in closing 

certain of the Debtors’ stores and/or assuming, assuming and assigning, or rejecting leases to 

which the Debtors are party upon authorization of the Court; and (iv) the satisfaction of the costs 

and expenses of administering the Cases, including, without limitation, payment of any prepetition 

obligations to the extent approved by the Court; and for no other purpose, and shall only be used 

and/or applied in accordance with the terms and conditions of this Interim Order, including, 

without limitation, the Budget (subject to any Permitted Variance (defined below)). 

J. Adequate Protection for the Prepetition Secured Lender.  The Prepetition 

Secured Lender has negotiated in good faith regarding the Debtors’ use of the Prepetition 

Collateral (including the Cash Collateral) to fund the administration of the Debtors’ estates and 

continued operation of their businesses, in accordance with the terms hereof.  The Prepetition 

Secured Lender has agreed to permit the Debtors to use the Prepetition Collateral, including the 

Cash Collateral in accordance with the terms of this Interim Order (including, without limitation, 

the Budget (subject to any Permitted Variance)), subject to the terms and conditions set forth 

herein, including the protections afforded parties acting in “good faith” under Section 363(m) of 

the Bankruptcy Code.  As a result of such agreement as well as the use, sale, lease, loss or decline 

in the value of the Prepetition Collateral and the imposition of the automatic stay, the Prepetition 

Secured Lender is entitled to the adequate protection as and to the extent set forth herein pursuant 

to Sections 361, 362 and 363 of the Bankruptcy Code.  Based on the Motion and on the record 

presented to the Court at the Interim Hearing, the terms of the proposed adequate protection 
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arrangements and of the use of the Prepetition Collateral (including the Cash Collateral) are fair 

and reasonable, reflect the Debtors’ prudent exercise of business judgment and constitute 

reasonably equivalent value and fair consideration for the Prepetition Secured Lender’s consent 

thereto. 

K. Section 552; Section 506.  Subject to the entry of the Final Order, the Prepetition 

Secured Lender (i) is entitled to all of the rights and benefits of Section 552(b) of the Bankruptcy 

Code, and the “equities of the case” exception shall not apply to the Prepetition Secured Lender 

with respect to proceeds, product, offspring or profits of any of the Prepetition Collateral and (ii) 

is entitled to a waiver of the provisions of Section 506(c) of the Bankruptcy Code.  

NOW, THEREFORE, on the Motion of the Debtors and the record before the 

Court with respect to the Motion, including the record made during the Interim Hearing, and with 

the consent of the Debtors, and the Prepetition Secured Lender, and good and sufficient cause 

appearing therefor, 

IT IS ORDERED that: 

1. Motion Granted.  The Motion is granted, as set forth herein, on an interim basis 

in accordance with the terms and conditions set forth herein.  Any objections to the Motion with 

respect to entry of this Interim Order to the extent not withdrawn, waived or otherwise resolved, 

and all reservation of rights included therein, are hereby denied and overruled. 

2. Authorization to Use Cash Collateral.  The Debtors are authorized to use the 

Cash Collateral from the period beginning on the Petition Date until the occurrence of the 

Termination Date (defined below), in each case subject to the terms and conditions of this Interim 

Order and to the adequate protection granted to or for the benefit of the Prepetition Secured Lender 

as set forth herein, and in accordance with the 13-week cash flow forecast of cash receipts and 
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disbursements of the Debtors on a consolidated basis for the period commencing on the Petition 

Date, attached as Exhibit A to this Interim Order (the “Initial Budget,” and as such budget may be 

updated and/or modified from time to time by the Debtors as provided in Paragraph 4 hereto, the 

“Budget”) and for no other purpose. 

3. Adequate Protection for Prepetition Secured Lender.  As adequate protection 

for the interests of the Prepetition Secured Lender in the Prepetition Collateral (including Cash 

Collateral), solely to the extent of, and in an aggregate amount equal, in each case, to, the 

diminution in value of such interests, from and after the Petition Date, resulting from, among other 

things, the use, sale or lease by the Debtors of the Prepetition Collateral (including the use of Cash 

Collateral) and the imposition or enforcement of the automatic stay of Section 362(a) of the 

Bankruptcy Code (collectively, “Diminution in Value”) the Prepetition Secured Lender shall 

receive the following (collectively, the “Adequate Protection Obligations”): 

(a) Replacement Liens.  The Prepetition Secured Lender is hereby granted, 

pursuant to Sections 361 and 363(e) of the Bankruptcy Code, replacement security interests in and 

liens upon (the “Replacement Liens”) all of the Debtors’ postpetition property which, but for the 

commencement of the Cases, would constitute Prepetition Collateral (the “Replacement 

Collateral”); provided that the Replacement Liens shall in each case be subject and subordinate 

only to (i) the Carve-Out, (ii) any liens that exist on, and are legal, valid, binding, enforceable, 

perfected, and non-avoidable, as of the Petition Date and are permitted to be senior to the 

Prepetition Liens (as applicable) pursuant to applicable Prepetition Secured Loan Documents, and 

(iii) any liens in existence immediately prior to the Petition Date that are legal, valid, enforceable, 

binding and non-avoidable, and are perfected after the Petition Date as permitted by Section 546(b) 

of the Bankruptcy Code, and which are permitted to be senior to the Prepetition Liens pursuant to 
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applicable Prepetition Secured Loan Documents, and in each case not including the Prepetition 

Liens or the Adequate Protection Liens (such liens described in clauses (ii) and (iii), collectively, 

and not including any Prepetition Liens or Adequate Protection Liens, the “Prepetition Permitted 

Liens”). 

(b) Additional Liens.  The Prepetition Secured Lender is hereby also granted 

additional liens on and security interests in (collectively, the “Additional Liens” and, together with 

the Replacement Liens, the “Adequate Protection Liens”) all tangible and intangible property of 

the Prepetition Secured Lender other than the property set forth in Paragraph 3(a) above, whether 

existing on or as of the Petition Date or thereafter acquired, subject only to (i) the Carve-Out, (ii) 

any legal, valid, binding, enforceable, perfected, and non-avoidable liens in existence on or as of 

the Petition Date and (iii) any legal, valid, binding, enforceable, and non-avoidable liens that are 

perfected after the Petition Date as permitted by Section 546(b) of the Bankruptcy Code 

(collectively, the “Additional Collateral” and, together with the Replacement Collateral, the 

“Adequate Protection Collateral”), provided that the Additional Liens shall not attach to any 

avoidance actions or claims under Sections 502(d), 544, 545, 547, 548, 549, 550, or 553 of the 

Bankruptcy Code or any other avoidance actions under the Bankruptcy Code or applicable state 

law (collectively, the “Avoidance Actions”); and provided further, that, subject to the entry of the 

Final Order, the Additional Liens shall attach to all proceeds of Avoidance Actions. 

(c) Adequate Protection Superpriority Claims.  The Prepetition Secured 

Lender is hereby granted, subject only to payment of the Carve-Out, an allowed superpriority 

administrative expense claim (each  an “Adequate Protection Superpriority Claim” and, 

collectively, the “Adequate Protection Superpriority Claims”) pursuant to Section 507(b) of the 

Bankruptcy Code against the Debtors in each of the Cases or any Successor Case (as defined 
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below).  The Adequate Protection Superpriority Claims shall include all amounts incurred by the 

Prepetition Secured Lender for reasonable fees and expenses for one primary law firm and one 

local counsel.  Subject only to the Carve-Out, and except as provided below, the Adequate 

Protection Superpriority Claims shall have priority over any and all administrative expenses, 

adequate protection claims and other claims against the Debtors, now existing or hereafter arising, 

of any kind whatsoever, including without limitation, all administrative expenses of the kind 

specified in Sections 105(a), 326, 328, 330, 331, 503(b), 507(b), 726, and 1114 of the Bankruptcy 

Code, and over any and all administrative expenses or other claims arising under the Bankruptcy 

Code.  Other than the Carve-Out, no cost or expense of administration of the Cases shall be senior 

to, or pari passu with, any of the Adequate Protection Superpriority Claims.   

Subject only to (and only to the extent of) any timely and successful Challenge 

(defined below), all Adequate Protection Obligations and any other payments made to the 

Prepetition Secured Lender shall be, as applicable, indefeasible and/or irrevocable when made and 

free and clear of all liens and claims, including, without limitation, any claims covered by the 

Carve-Out. 

Notwithstanding anything to the contrary herein, with respect to nonresidential real 

property leases, no Replacement Liens, Additional Liens or other liens or encumbrances shall be 

granted or extended to such leases under this Interim Order, except as permitted by the applicable 

lease or pursuant to applicable law, but in any event, any such lien is hereby granted on the 

economic value of or proceeds of sale or other disposition of, and any other proceeds and products 

of such leasehold interests in accordance with the terms of this Interim Order. Notwithstanding 

anything to the contrary herein, the rights of the Prepetition Secured Lender to enter onto the 

Debtors’ leased premises shall be limited to (a) any such rights agreed in writing by the applicable 
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landlord pursuant to any separate agreement by and between such landlord and the Prepetition 

Secured Lender, as applicable, (b) the rights the Prepetition Secured Lender has under applicable 

non-bankruptcy law, if any, and (c) such rights as may be granted by the Court on a separate motion 

with notice to the applicable landlords of the leased premises appropriate under the circumstances. 

4. Budget; Reporting. 

No later than the Monday following the Petition Date, the Debtors shall deliver to 

the Prepetition Secured Lender and its counsel, a cash flow forecast of the cash receipts and 

disbursements of the Debtors on a consolidated basis for the following 13-week period (the “Initial 

Postpetition Budget” and “Proposed Budget”), which shall be in form and substance reasonably 

satisfactory to the Prepetition Secured Lender.  If no objection to the Proposed Budget is received 

by the Debtors from the Prepetition Secured Lender within three (3) business days of receipt 

thereof (such period, the “Budget Objection Period”), then upon expiration of the Budget 

Objection Period, the Proposed Budget shall become the Budget, which will be in effect for four 

calendar weeks; provided that, in the event the Prepetition Secured Lender objects to the Proposed 

Budget during the Budget Objection Period, then the Budget in effect immediately prior to the 

distribution by the Debtors of the Proposed Budget shall continue to be in effect until any such 

objection is resolved. Following the receipt of the Initial Postpetition Budget, an updated cash flow 

forecast shall be delivered to the Prepetition Secured Lender on Monday, every four weeks 

thereafter. 

No later than the [Thursday] of each calendar week commencing on the first 

[Thursday] following the first full Week,5 the Debtors shall deliver to the Prepetition Secured 

                                                 
5 For purposes of this Paragraph 4, “Week” means the seven-day period beginning on a [Monday] and ending on the 
following [Sunday]. 
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Lender a variance report comparing, on a line item basis, actual results to the Budget for the 

previous individual Week on a weekly, cumulative, and four-week trailing basis. 

The Debtors shall test the Budget on the Thursday following the first four (4) full 

Weeks on a four-week trailing basis (each such four week period, the “Budget Period”) and every 

other Thursday thereafter; provided, that, under no circumstances shall any Professional (defined 

below) fees and out-of-pocket expenses be tested as part of the Budget.  So long as no Termination 

Event (defined below) has occurred, the Debtors shall be authorized to use Cash Collateral in 

accordance with the Budget and this Interim Order in an amount that would not cause actual 

disbursements to be more than twenty-percent [(20%)] in excess of the disbursements included in 

the Budget for any Budget Period (the “Permitted Variance”). 

In addition, the Debtors shall deliver to the Prepetition Secured Lender any 

reporting currently required to be delivered pursuant to the Prepetition Secured Loan Documents, 

as and when due or requested thereunder, including any grace periods. 

5. Adequate Protection Replacement Lien Perfection.  Subject to Paragraph [7] of 

this Interim Order, this Interim Order shall be sufficient and conclusive evidence of the validity, 

perfection and priority of the Adequate Protection Liens without the necessity of filing or recording 

any financing statement, deed of trust, mortgage, or other instrument or document which may 

otherwise be required under the law of any jurisdiction or the taking of any other action to validate 

or perfect the Adequate Protection Liens or to entitle the Adequate Protection Liens to the priorities 

granted herein.  Notwithstanding the foregoing, the Prepetition Secured Lender may, in its sole 

discretion, file such financing statements, mortgages, security agreements, notices of liens and 

other similar documents, and are hereby granted relief from the automatic stay of Section 362 of 

the Bankruptcy Code in order to do so, and all such financing statements, mortgages, security 
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agreements, notices and other agreements or documents shall be deemed to have been filed or 

recorded at the time and on the date of the commencement of the Cases.  The Debtors shall execute 

and deliver to the Prepetition Secured Lender all such financing statements, mortgages, security 

agreements, notices and other documents as the Prepetition Secured Lender may request to 

evidence, confirm, validate or perfect, or to insure the contemplated priority of, the Adequate 

Protection Liens.  The Prepetition Secured Lender may, in its sole discretion, file a photocopy of 

this Interim Order as a financing statement with any recording officer designated to file financing 

statements or with any registry of deeds or similar office in any jurisdiction in which any Debtor 

has real or personal property and, in such event, the subject filing or recording officer shall be 

authorized to file or record such copy of this Interim Order. 

6. Priority of Adequate Protection Liens and Adequate Protection Superpriority 

Claims.  The Prepetition Liens, the Adequate Protection Liens and the Adequate Protection 

Superpriority Claims granted to the Prepetition Secured Lender herein shall not be subject or junior 

to any lien or security interest that is avoided and preserved for the benefit of the Debtors’ estates 

under Section 551 of the Bankruptcy Code and shall not be subordinated to or made pari passu 

with any other lien, security interest or administrative claim under Section 364 of the Bankruptcy 

Code or otherwise. 

7. Reservation of Certain Third Party Rights and Bar of Challenges and Claims.  

The stipulations, admissions, agreements, releases and waivers contained in this Interim Order, 

including the stipulations in Paragraph [H] of this Interim Order (the “Stipulations”), are and shall 

be irrevocably binding upon the Debtors and any of the Debtors’ successors, including, without 

limitation, any chapter 7 or chapter 11 trustee, examiner, or other estate representative and all 

parties in interest and all of their respective successors in interest and assigns, including, without 

Case 20-10166-JTD    Doc 12-1    Filed 01/27/20    Page 20 of 38



 

20 
72120373.5 

limitation, any Committee, unless, and solely to the extent that, a party in interest with requisite 

standing and authority (subject in all respects to any agreement or applicable law which may limit 

or affect such entity’s right or ability to do so) (i) has timely commenced and properly filed an 

appropriate contested matter or adversary proceeding and timely filed the proper pleadings under 

the Bankruptcy Code and Bankruptcy Rules, including, without limitation, as required pursuant to 

Part VII of the Bankruptcy Rules (in each case subject to the limitations on the use of Cash 

Collateral herein, including the Investigation Budget (defined below)), challenging any of the 

Stipulations, including those related to the amount, validity, enforceability, extent of any of the 

Prepetition Indebtedness or the validity, enforceability, perfection or priority of any of the 

Prepetition Liens, respectively, or otherwise asserting any objections, claims or causes of action 

on behalf of the Debtors’ estates against the Prepetition Secured Lender relating to any of the 

Prepetition Indebtedness or the Prepetition Liens, respectively (each such proceeding or 

appropriate pleading commencing a proceeding or other contested matter, a “Challenge”), on or 

before the earlier of (x) with respect to parties in interest other than the Committee, seventy-five 

(75) calendar days after the date of entry of this Interim Order and (y) with respect to the 

Committee, sixty (60) calendar days after the date of entry of this Interim Order (the “Challenge 

Period Termination Date”), and (ii) the Court enters judgment in favor of the plaintiff or movant 

in any such timely and properly commenced Challenge proceeding, and any such judgment has 

become final and is not subject to any further review or appeal.  Notwithstanding the foregoing, if 

the Cases are converted to chapter 7 cases, or if a chapter 11 trustee is appointed with respect to 

the Cases before the Challenge Period Termination Date, then the chapter 7 trustee or the chapter 

11 trustee, as applicable, shall have until the later of the Challenge Period Termination Date or ten 

(10) days after such trustee’s appointment to assert a Challenge.  For the avoidance of doubt, any 

Case 20-10166-JTD    Doc 12-1    Filed 01/27/20    Page 21 of 38



 

21 
72120373.5 

chapter 7 or 11 trustee appointed or elected in these Cases prior to the Challenge Period 

Termination Date shall, until the Challenge Period Termination Date and thereafter for the duration 

of any timely and property commenced Challenge (whether commenced by such trustee or 

commenced by any other party in interest on behalf of the Debtors’ estates), be deemed to be a 

party to such proceeding and shall not be bound by the acknowledgments, admissions, 

confirmations, stipulations and waivers that are the subject of such timely and properly 

commenced Challenge.  To the extent the Stipulations (or any of them), in each case with respect 

to any of the Prepetition Indebtedness, Prepetition Liens, or the Prepetition Secured Lender are (a) 

not subject to a Challenge timely and properly commenced prior to the Challenge Period 

Termination Date or (b) subject to a Challenge timely and properly commenced prior to Challenge 

Period Termination Date, to the extent any such Challenge does not result in a final and judgment 

or order of the Court that is inconsistent with such Stipulations, then, in each case, without further 

notice, motion or application to, or order of, or hearing before, the Court and without the need or 

requirement to file any proof of claim:  (a) any and all such Challenges by any party shall be 

deemed to be forever waived, released, and barred; and (b) all of the Stipulations and all other 

stipulations, waivers, releases, admissions, agreements and affirmations set forth in this Interim 

Order (or any not properly and timely challenged) shall be of full force and effect and shall be 

binding, conclusive and final on any person, entity or party in interest, including any Committee, 

in the Cases, and their successors and assigns, and in any Successor Case (defined below) for all 

purposes and shall not be subject to challenge or objection by the Committee or any other party-

in-interest, including, without limitation, any trustee, responsible individual, examiner or other 

representative of the Debtors’ estates.  If any such Challenge is timely and properly commenced, 

the stipulations, waivers, releases, admissions, agreements and affirmations contained in this 
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Interim Order (and in the Final Order), including the Stipulations, shall nonetheless remain binding 

and preclusive on the Debtors’ estates, including any Committee and any other person or entity, 

except, and solely to the extent, that such Stipulations were specifically, expressly and successfully 

challenged in such timely and properly filed Challenge, as and when originally filed (ignoring any 

relation back principles), and determined by a final order of the Court to be disallowed.  

Notwithstanding anything to the contrary herein, the right to commence any Challenge under this 

Interim Order (or the Final Order) is only preserved as against any particular Prepetition 

Indebtedness, Prepetition Collateral and/or the Prepetition Secured Lender to the extent such 

Challenge is commenced timely and properly prior to the Challenge Period Termination Date, and 

solely in respect of such Prepetition Indebtedness, Prepetition Collateral, or the Prepetition 

Secured Lender that is the subject of such timely and properly commenced Challenge, and is 

otherwise waived as set forth in this Paragraph 7.  All remedies or defenses of any party with 

respect to any Challenge are hereby preserved.  Nothing in this Interim Order (or the Final Order) 

will vest or confer on any person, including any Committee, standing or authority to pursue any 

cause of action belonging to the Debtors or their estates, including, without limitation, any 

Challenge with respect to the amount, validity, or enforceability of the Prepetition Indebtedness or 

the validity, enforceability, perfection or priority of the Prepetition Liens, and an order of the Court 

(or any other court of competent jurisdiction) conferring such standing on a Committee or other 

party in interest shall be a prerequisite for the prosecution of a Challenge by the Committee or 

such other party in interest. 

8. Carve-Out. 

(a) Carve-Out.  Subject to the terms and conditions contained in this Paragraph 

[8], the Prepetition Liens, the Adequate Protection Liens and the Adequate Protection 
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Superpriority Claims, which have the relative lien and payment priorities as set forth herein, shall, 

in any event, in all cases be subject and subordinate to a carve-out (the “Carve-Out”), which shall 

be comprised of the following:  (i) any fees payable to the Clerk of the Court and to the U.S. 

Trustee pursuant to section 1930(a) of title 28 of the United States Code; (ii) all accrued and unpaid 

fees and out-of-pocket expenses of each professional retained in the Cases pursuant to Sections 

327, 328 or 1103 of the Bankruptcy Code by the Debtors or their estates and any Committee 

pursuant to an order of the Court (each, a “Professional”), incurred in accordance with the Budget 

on or prior to the occurrence of a Carve-Out Event (defined below); (iii) after the occurrence of a 

Carve-Out Event, all accrued and unpaid fees and out-of-pocket expenses incurred by the 

Professionals in an aggregate amount for all such Professionals, not to exceed $50,000 (the “Post-

Carve-Out Notice Cap”), and (iv) any and all reasonable fees and expenses incurred by a trustee 

under Section 726(b) of the Bankruptcy Code not to exceed $50,000, in each case, to the extent 

allowed by the Court at any time; provided, that, the Carve-Out shall not include any bonus, 

transaction, success fees, completion fees, substantial contribution fees, or any other fees of similar 

import of any of the foregoing for Professionals.  Nothing herein shall be construed to impair the 

right of any party to object to the reasonableness of any fees or out-of-pocket expenses by any 

such Professionals or any other person or entity.  For purposes hereof, a “Carve-Out Event” shall 

occur upon the delivery of a written notice of the occurrence and continuance of a Termination 

Event to (a) the Debtors, (b) the Debtors’ counsel, (c) the U.S. Trustee, (d) counsel to the 

Committee, if any, and (e) counsel to the Prepetition Secured Lender (collectively, the “Carve-Out 

Notice Parties”), stating that a Termination Event has occurred and that the Debtors’ ability to pay 

Professionals is now subject to the Carve-Out (a “Termination Notice”).  Upon the delivery of a 

Termination Notice, the Debtors shall provide immediate notice by email to all Professionals 
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informing them that a Carve-Out Event has occurred and that the Debtors’ ability to pay 

Professionals is subject to the Carve-Out.  A waiver of a Termination Event triggering a Carve-

Out Event shall constitute the cancellation of such Carve-Out Event allowing the Debtors to pay 

allowed fees and out-of-pocket expenses of Professionals, as the same may be due and payable, 

without reducing the Carve-Out. 

9. Investigation Budget.  Other than the Investigation Budget, which may be used 

solely as provided in this Paragraph [9], no portion of the Carve-Out, including the Post-Carve-

Out Notice Cap, and no proceeds of any Prepetition Collateral or Adequate Protection Collateral, 

including the Cash Collateral, may be used, directly or indirectly, to (i) pay any professional fees 

or expenses incurred in connection with the initiation or prosecution of any claims, causes of 

action, adversary proceedings, or other litigation against the Prepetition Secured Lender; (ii) 

contest, or raise any defense to the validity, perfection, priority, extent, or enforceability of any 

amount due under this Interim Order (or the Final Order) or the Prepetition Secured Loans or the 

liens or claims granted under this Interim Order (or the Final Order) or the Prepetition Secured 

Loans; (iii) assert any claims or defenses or any other causes of action against the Prepetition 

Secured Lender or its agents, affiliates, subsidiaries, directors, officers, representatives, attorneys, 

or advisors, including formal discovery proceedings in anticipation thereof; (iv) prevent, hinder, 

or otherwise delay the Prepetition Secured Lender’s assertion, enforcement, or realization on the 

Adequate Protection Collateral or the Prepetition Collateral in accordance with the Prepetition 

Secured Loan Documents or this Interim Order; (v) seek to modify any of the rights granted to the 

Prepetition Secured Lender hereunder or under the Prepetition Secured Loan Agreements, in the 

case of each of the foregoing clauses (i) through (v), without the consent of the Prepetition Secured 

Lender; or (vi) pay any amount on account of any claims arising prior to the Petition Date unless 
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such payments are (x) approved by an order of the Court and (y) permitted under this Interim 

Order.  Notwithstanding the foregoing, the Committee, if any, and its advisors may investigate 

(but not prepare, initiate or prosecute), prior to the Challenge Period Termination Date, the 

Prepetition Liens and any causes of action in connection therewith at an aggregate expense for 

such investigation not to exceed $25,000 (the “Investigation Budget”). 

10. Payment of Compensation.  Nothing herein shall be construed as a consent to the 

allowance of any professional fees or expenses of any of the Debtors or any Committee or shall 

limit or otherwise affect the right of the Prepetition Secured Lender to object to the allowance and 

payment of any such fees and expenses.  So long as no Termination Event exists, the Debtors shall 

be permitted to pay compensation and reimburse expenses allowed and payable under Sections 

330 and 331 of the Bankruptcy Code, as the same may be due and payable and the same shall not 

reduce the Carve-Out. 

11. Section 506(c) Claims.  Subject to and effective upon entry of the Final Order, 

except to the extent of the Carve Out (solely to the extent expressly set forth herein), as a further 

condition of the Debtors’ authorization to use the Cash Collateral, no costs or expenses of 

administration of the Cases or any future proceeding that may result therefrom, including 

liquidation in bankruptcy or other proceedings under the Bankruptcy Code, shall be charged or 

assessed against or recovered from the Prepetition Secured Lender, the Adequate Protection 

Collateral, or the Prepetition Collateral pursuant to Section 506(c) of the Bankruptcy Code or any 

similar principle of law. No action, inaction, or acquiescence by the Prepetition Secured Lender, 

including permitting the use of Cash Collateral to fund the Debtors’ ongoing operations, shall be 

construed as consent to a charge, lien, assessment or claim against, or in respect of, the Adequate 
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Protection Collateral or the Prepetition Collateral pursuant to Section 506(c) of the Bankruptcy 

Code or otherwise. 

12. Section 552.  Subject to and effective upon the entry of a Final Order, the “equities 

of the case” exception under Section 552(b) of the Bankruptcy Code shall not apply to the 

Prepetition Secured Lender with respect to (i) proceeds, products, offspring, or profits of any of 

the Prepetition Collateral, including the Cash Collateral, or (ii) the extension of the Adequate 

Protection Liens to cover proceeds of the Prepetition Collateral. 

13. Survival of Certain Provisions.  In the event of the entry of any order converting 

any of these Cases into a Successor Case, the Adequate Protection Liens and the Adequate 

Protection Superpriority Claims shall continue in these proceedings and in any Successor Case, 

and/or upon the dismissal of any of the Cases or any Successor Case, and such Adequate Protection 

Liens and Adequate Protection Superpriority Claims shall maintain their respective priorities as 

provided by this Interim Order and shall be valid and enforceable against any trustee or any other 

estate representative elected or appointed in the Cases, or in any Successor Case.  For purposes 

hereof, a “Successor Case” shall mean any successor cases to the Cases, including, but not limited 

to, any case under chapter 7 of the Bankruptcy Code upon the conversion of any of the Cases, or 

in any other proceedings relating to any of the Cases. 

14. Termination Events.  The Debtors’ right to use Cash Collateral shall automatically 

terminate (the date of such termination, the “Termination Date”), without further notice or court 

proceeding, on the earliest to occur of any of the events set forth below (each such event, a 

“Termination Event”), in each case unless waived in writing by the Prepetition Secured Lender: 

(i) this Interim Order (unless replaced by the Final Order, in which case, the 

Final Order) ceases to be in full force and effect for any reason; 
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(ii) by the date that is seven (7) calendar days after the Petition Date, if the 

Debtors have not filed a motion seeking to extend the period to assume or reject the Debtors’ 

unexpired leases of non-residential real property (the “Real Property Leases”) by an additional 

ninety (90) calendar days (the “Lease Extension Motion”);   

(iii) the Debtors file a motion under section 365 of the Bankruptcy Code to reject 

any Real Property Lease without the consent of the Prepetition Secured Lender; 

(iv) the date that is thirty (30) calendar days after the Petition Date if (x) the 

Final Order, in form and substance acceptable to the Prepetition Secured Lender (such order, the 

“Final Order”), has not been entered by the Court on or prior to such date and (y) the Bankruptcy 

Court has not entered an order approving the Lease Extension Motion on or prior to such date; 

(v) the Debtors file a plan of reorganization,  a plan of liquidation, or a 

combined plan and disclosure statement (the “Plan”) that is not acceptable to the Prepetition 

Secured Lender; 

(vi) the Court shall not have entered an order confirming the Plan on or before 

June 1, 2020; 

(vii) the effective date of the Plan shall not have occurred on or before June 15, 

2020; 

(viii) the Debtors file a motion to sell any of their assets pursuant to section 363 

of the Bankruptcy Code that is not acceptable to the Prepetition Secured Lender; 

(ix) by the date that is fourteen (14) days days from the Petition Date, if Debtors 

have not filed one or more motions (each a “Sale Motion”), in form and substance acceptable to 

the Prepetition Secured Lender, requesting (x) an order or orders from the Bankruptcy Court (each 

a “Bid Procedures Order”) approving the proposed bid procedures attached to the Sale Motion(s) 
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related to the sale of substantially all of the assets of the Debtors (the “Bid Procedures”), and (y) 

an order from the Bankruptcy Court (the “Sale Order”) approving the sale of all or substantially 

all of the Debtors’ assets to the highest and best bidder, or bidders, for such assets pursuant to 

Section 363 of the Bankruptcy Code;     

(x) by the date that is thirty-five (35) days from the Petition Date, if the Debtors 

have not obtained the Bid Procedures Order(s), in form and substance reasonably satisfactory to 

the Prepetition Secured Lender; 

(xi) by the date that is 55 days from the Petition Date, if the Debtors have not 

completed an auction for their assets in accordance with the Bid Procedures. The Debtors shall 

declare a “winning bidder” and a “back-up bidder” for their assets in consultation with the 

Prepetition Secured Lender.  The terms of each “winning bid” and “back-up” bid shall be 

acceptable to the Prepetition Secured Lender and shall, among other things, provide for proceeds 

from the sale(s) in a minimum amount satisfactory to the Prepetition Secured Lender;       

(xii) by the date that is 75 days from the Petition Date, if the Bankruptcy Court 

has not entered the Sale Order(s) approving the winning bid(s) resulting from the auction; 

(xiii) by the date that is 85 days from the Petition Date, if the Debtors have not 

consummated the sale(s) of their assets to the winning bidder(s) at the auction; 

(xiv) the failure of the Debtors to comply in any material respect with a provision 

of this Interim Order or the Final Order (as applicable), including the Budget (subject to any 

Permitted Variance); 

(xv) the dismissal of any of the Cases, the conversion of any Case to a case under 

chapter 7 of the Bankruptcy Code, the appointment in any Case of a trustee or examiner under 

chapter 11 of the Bankruptcy Code, the Court shall abstain from hearing any of the Cases in 
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accordance with Section 305 of the Bankruptcy Code, or any of the Debtors shall file a motion or 

other pleading, or support any motion or other pleading filed by any other party, seeking any of 

the foregoing relief; 

(xvi) an order of the Court is entered (or any of the Debtors shall seek an order) 

reversing, staying, vacating, or otherwise amending, supplementing, or modifying this Interim 

Order or the Final Order without the prior written consent of the Prepetition Secured Lender; 

(xvii) the Debtors shall create, incur, or suffer to exist any postpetition liens or 

security interests on any Adequate Protection Collateral other than those specified herein; 

(xviii) other than with respect to the Carve-Out, the Debtors shall create, incur, or 

suffer to exist any claim or lien pari passu with or senior to the Adequate Protection Liens or the 

Adequate Protection Superpriority Claims while any portion of the Prepetition Indebtedness or the 

Adequate Protection Obligations remain outstanding, or the Court shall grant any application by 

any party seeking payment of any claim on a superpriority administrative claim basis pari passu 

with or senior to the Adequate Protection Superpriority Claims, without the written consent of the 

Prepetition Secured Lender; 

(xix) the Adequate Protection Liens or the Adequate Protection Superpriority 

Claims shall cease to be valid, perfected, and enforceable in all respects or the filing by any Debtor 

of any motion, pleading, application, or adversary proceeding challenging the validity, 

enforceability, perfection, or priority of the Prepetition Liens securing the Prepetition Indebtedness 

or asserting any other cause of action against and/or with respect to the Prepetition Indebtedness, 

the Prepetition Secured Lender’s claim in respect of such Prepetition Indebtedness, or the 

Prepetition Collateral securing such Prepetition Indebtedness (or if the Debtors support any such 

motion, pleading, application, or adversary proceeding commenced by any third party); 
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(xx) the Debtors shall file or the Court shall grant any application, motion or 

borrowing request seeking to:  (i) incur, without the written consent of the Prepetition Secured 

Lender, any indebtedness from any party secured by a lien on, or, except for the Carve-Out, 

otherwise having a claim against or recourse to, as the case may be, the Debtors, the Prepetition 

Collateral or the Adequate Protection Collateral, unless such liens or claims are junior and 

subordinated in all respects to the Prepetition Liens, the Prepetition Indebtedness, the Adequate 

Protection Liens, and the Adequate Protection Superpriority Claims; or (ii) use Cash Collateral on 

a nonconsensual basis; 

(xxi) the entry of an order by the Court or any other court having jurisdiction to 

do so granting relief from or modifying the automatic stay applicable under Section 362 of the 

Bankruptcy Code or otherwise allowing a holder or holders of any liens or security interests, to 

foreclose or otherwise realize upon their liens or security interests in any Adequate Protection 

Collateral or Prepetition Collateral; 

(xxii) the Debtors’ exclusive right to file and solicit acceptance of a chapter 11 

plan terminates; or 

(xxiii) any Debtor shall make any material payment (including any Adequate 

Protection Payment) on or in respect of any prepetition obligations other than, in accordance with 

the Budget (subject to any Permitted Variance), including pursuant to this Interim Order or any 

other interim or final order entered with respect to the Debtors’ “first day” motions (it being 

understood that any such motions and orders must be in form and substance reasonably acceptable 

to the Prepetition Secured Lender).   
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15. Remedies Upon a Termination Event. 

Upon the occurrence or continuation of a Termination Event, unless such 

Termination Event has been waived in writing the Prepetition Secured Lender, then, without 

further order or relief from the Court:  (i) the Debtors’ authority to use Cash Collateral shall 

automatically terminate and (ii) three (3) business days following delivery of a Termination Notice 

(the “Waiting Period”) via electronic mail and facsimile by the Prepetition Secured Lender to the 

Carve-Out Notice Parties the automatic stay under Section 362 of the Bankruptcy Code shall, 

without further order or authorization of the Court, be automatically vacated and modified to the 

extent necessary to permit the Prepetition Secured Lender to exercise all rights and remedies 

against the Adequate Protection Collateral and the Prepetition Collateral (including the Cash 

Collateral) in accordance with the Prepetition Secured Loan Documents, this Interim Order (or the 

Final Order (as applicable)) and applicable law.  During the Waiting Period, the Debtors shall not 

use any Cash Collateral to pay any expenses except those which are necessary to preserve the 

Debtors’ going concern value, solely in accordance with the Budget (subject to any Permitted 

Variance) and subject to the approval of the Prepetition Secured Lender. 

Notwithstanding anything to the contrary in the previous paragraph, the Debtors 

may seek a hearing during the Waiting Period solely to contest whether a Termination Event has 

occurred or to seek Court approval of an order approving the use of Cash Collateral over the 

objection of the Prepetition Secured Lender; provided that nothing herein shall impair the right of 

any party, including the Prepetition Secured Lender, to object to such relief on any basis. 

16. Proofs of Claim, etc.  The Prepetition Secured Lender shall not be required to file 

proofs of claim in any of the Cases or any Successor Cases for any claim allowed herein.  Any 

order entered by the Court in relation to the establishment of a bar date for any claim (including 
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without limitation administrative claims) in any of the Cases or any Successor Cases shall not 

apply to the Prepetition Secured Lender.  Notwithstanding any order entered by the Court in 

relation to the establishment of a bar date in any of the Cases or any Successor Cases to the 

contrary, the Prepetition Secured Lender is hereby authorized and entitled, in its sole and absolute 

discretion, but not required, to file (and amend and/or supplement, as each sees fit) a proof of claim 

and/or aggregate proofs of claim in each of the Cases or any Successor Cases for any claim allowed 

herein.  For the avoidance of doubt, any such proof of claim may (but is not required to be) filed 

as one consolidated proof of claim against all of the Debtors, rather than as separate proofs of 

claim against each Debtor.   

17. Cash Management.  On and after the Petition Date, (y) the Debtors shall continue 

use of a cash management system that is the same as or substantially similar to their prepetition 

cash management system, and (z) any material changes to the Debtors’ cash management system 

must be acceptable to the Prepetition Secured Lender in its discretion. 

18. Miscellaneous. 

(a) Good Faith.  The Prepetition Secured Lender has acted in good faith 

(including, without limitation, for the purposes of section 363(m) of the Bankruptcy Code) in 

connection with this Interim Order and their reliance on this Interim Order has been and is in good 

faith. 

(b) No Release of Guarantors.  Nothing contained in this Interim Order shall 

be deemed to terminate, modify or release any obligations of any non-debtor guarantor to the 

Prepetition Secured Lender with respect to their respective obligations under any of the Existing 

Agreements. 

Case 20-10166-JTD    Doc 12-1    Filed 01/27/20    Page 33 of 38



 

33 
72120373.5 

(c) Binding Effect.  The provisions of this Interim Order shall be binding upon 

and inure to the benefit of the Prepetition Secured Lender, the Debtors, and their respective 

successors and assigns (including any trustee or other fiduciary hereinafter appointed as a legal 

representative of the Debtors or with respect to the property of the estates of the Debtors) whether 

in the Cases, in any Successor Cases, or upon dismissal of any such chapter 11 or chapter 7 case. 

(d) No Waiver.  The failure of the Prepetition Secured Lender to seek relief or 

otherwise exercise its rights and remedies under this Interim Order or the Prepetition Secured Loan 

Documents shall not constitute a waiver of the Prepetition Secured Lender’s rights hereunder, 

thereunder, or otherwise.  Notwithstanding anything herein, the entry of this Interim Order is 

without prejudice to, and does not constitute a waiver of, expressly or implicitly, or otherwise 

impair any of the rights, claims, privileges, objections, defenses or remedies of the Prepetition 

Secured Lender under the Bankruptcy Code or under non-bankruptcy law against any other person 

or entity in any court. 

(e) Modification of Automatic Stay.  The automatic stay under Bankruptcy 

Code section 362(a) is hereby modified as necessary to effectuate all of the terms and provisions 

of this Interim Order, including, without limitation, to:  (a) permit the Debtors to grant the 

Adequate Protection Liens and incur the Adequate Protection Superpriority Claims; (b) permit the 

Debtors to perform such acts as may be needed to assure the perfection and priority of the liens 

granted herein; and (c) permit the Debtors to incur all liabilities and obligations under the terms of 

this Interim Order. 
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(f) No Third Party Rights.  Except as explicitly provided for herein, this 

Interim Order does not create any rights for the benefit of any third party, creditor, equity holder 

or any direct, indirect, third party or incidental beneficiary. 

(g) No Marshaling.  Subject to the entry of the Final Order, the Prepetition 

Secured Lender shall not be subject to the equitable doctrine of “marshaling” or any other similar 

doctrine with respect to any of the Adequate Protection Collateral or the Prepetition Collateral, as 

applicable. 

(h) Survival of Interim Order.  The provisions of this Interim Order and any 

actions taken pursuant hereto shall survive entry of any order which may be entered (i) confirming 

any chapter 11 plan in the Cases, (ii) converting any of the Cases to a case under chapter 7 of the 

Bankruptcy Code, (iii) to the extent authorized by applicable law, dismissing any of the Cases, (iv) 

withdrawing of the reference of any of the Cases from the Court or (v) providing for abstention 

from handling or retaining of jurisdiction of any of the Cases in the Court.  The terms and 

provisions of this Interim Order and any protections granted to or for the benefit of the Prepetition 

Secured Lender (including the Adequate Protection Liens and the Adequate Protection 

Superpriority Claim), shall continue in full force and effect notwithstanding the entry of such 

order, and such protections for the Prepetition Secured Lender (including the Adequate Protection 

Liens and the Adequate Protection Superpriority Claims) shall maintain their priority as provided 

by this Interim Order and the Prepetition Secured Loan Documents (as the case may be) until all 

of the Prepetition Indebtedness has been indefeasibly paid and satisfied in full in cash and 

discharged. 
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(i) Enforceability.  This Interim Order shall constitute findings of fact and 

conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be fully enforceable 

nunc pro tunc to the Petition Date immediately upon execution hereof. 

(j) No Waivers or Modification of Interim Order.  The Debtors irrevocably 

waive any right to seek any modification or extension of this Interim Order without the prior 

written consent of the Prepetition Secured Lender, and no such consent shall be implied by any 

other action, inaction or acquiescence of the Prepetition Secured Lender.  This Interim Order may 

not be modified to alter relative lien priority of the Adequate Protection Liens. 

(k) Waiver of any Applicable Stay.  Any applicable stay (including, without 

limitation, under Bankruptcy Rule 6004(h)) is hereby waived and shall not apply to this Interim 

Order. 

19. Final Hearing. 

The Final Hearing to consider entry of the Final Order and final authorization for 

the Debtors’ use of Cash Collateral is scheduled for [●], 2020, at [●] (EST) at the United States 

Bankruptcy Court for the District of Delaware.  If no objections to the relief sought at the Final 

Hearing are filed and served in accordance with this Interim Order, no Final Hearing may be held, 

and a separate Final Order may be presented by the Debtors and entered by the Court. 

Within three (3) business days after entry of this Interim Order, the Debtors shall 

serve, or cause to be served, by United States mail, first-class postage prepaid, notice of the entry 

of this Interim Order and of the Final Hearing (the “Final Hearing Notice”), together with copies 

of this Interim Order and the Motion (to the extent the Motion was not previously served on a 

party), on the Notice Parties and to any other party that has filed a request for notices with the 
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Court prior thereto and to any Committee after the same has been appointed, or Committee 

counsel, if the same shall have been appointed.  The Final Hearing Notice shall state that any party 

in interest objecting to the entry of the proposed Final Order shall file written objections with the 

Clerk of the Court no later than [●], 2020 at [●] (EST), which objections shall be served on or 

before such date on:  (i) counsel for the Debtors [●], and (ii) the Notice Parties. 

20. Retention of Jurisdiction.  The Court has and will retain jurisdiction to enforce 

this Interim Order according to its terms. 

Dated:  ______________, 2020 

__________________________________________ 
      UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT A 

Budget 

 

 
 

1 2 3 4 5 6 7 8 9 10 11 12 13

2/1/2020 2/8/2020 2/15/2020 2/22/2020 2/29/2020 3/7/2020 3/14/2020 3/21/2020 3/28/2020 4/4/2020 4/11/2020 4/18/2020 4/25/2020 Weeks 1-13

Proceeds from Inventory Sales 12,968$    7,398$      7,459$      1,888$      1,885$      1,860$      1,957$      1,904$      -$               -$               -$                 -$                 -$                 37,318$      

Proceeds from Sale of FF&E and Other Assets 773            773            773            -                 -                 -                 -                 -                 -                 -                 -                   -                   -                   2,318          

Transaction Proceeds -                 -                 -                 -                 -                 -                 -                 3,700        -                 -                 -                   -                   -                   3,700          

Total Receipts 13,741     8,170        8,231        1,888        1,885        1,860        1,957        5,604        -                -                -                   -                   -                   43,335       

Inventory Purchases / Payments (1,351)       (1,314)       (1,357)       (1,319)       (1,318)       (1,300)       (1,368)       (1,331)       -                 -                 -                   -                   -                   (10,658)       

Salaries and Benefits (3,644)       (498)          (9,124)       (985)          (1,380)       (38)             (684)          (38)             (750)          (63)             (113)             (30)               (86)               (17,432)       

Direct Expenses (625)          (875)          (377)          (127)          (127)          (95)             (98)             (96)             (20)             (1)               (1)                 (1)                 (1)                 (2,446)         

Indirect Expenses (277)          (208)          (209)          (139)          (139)          (82)             (83)             (83)             (65)             (49)             (49)               (49)               (49)               (1,480)         

Occupancy Expense (2,865)       -                 -                 -                 -                 (397)          -                 -                 -                 (72)             -                   -                   -                   (3,334)         

Marketing Expense (310)          (176)          (178)          (44)             (44)             (43)             (46)             (44)             -                 -                 -                   -                   -                   (885)            

Liquidator Fees & Expenses (286)          (286)          (286)          -                 -                 -                 -                 -                 -                 -                 -                   -                   -                   (857)            

Sales Tax -                 -                 -                 (1,732)       -                 -                 -                 (236)          -                 -                 -                   (172)             -                   (2,139)         

Priority Tax Claims -                 -                 -                 (335)          -                 -                 -                 -                 -                 -                 -                   -                   -                   (335)            

PACA / PASA Claims (196)          (196)          (196)          (196)          (196)          -                 -                 -                 -                 -                 -                   -                   -                   (978)            

Utility Deposit (204)          -                 -                 -                 -                 -                 -                 -                 -                 -                 -                   -                   -                   (204)            

Total Operating Disbursements (9,758)      (3,553)      (11,726)    (4,878)      (3,204)      (1,955)      (2,279)      (1,828)      (834)          (185)          (163)            (252)            (136)            (40,749)      

Net Cash Flow From Operations 3,983        4,618        (3,494)      (2,990)      (1,319)      (95)            (323)          3,776        (834)          (185)          (163)            (252)            (136)            2,586          

Professional Fees -                 -                 -                 -                 -                 -                 -                 -                 -                 -                 (1,605)         -                   (300)             (1,905)         

Net Cash Flow 3,983        4,618        (3,494)      (2,990)      (1,319)      (95)            (323)          3,776        (834)          (185)          (1,768)        (252)            (436)            681             

Beginning Cash 15,000      18,983      23,600      20,106      17,116      15,797      15,702      15,380      19,156      18,321      18,136        16,368        16,117        15,000        

Net Cash Flow 3,983        4,618        (3,494)       (2,990)       (1,319)       (95)             (323)          3,776        (834)          (185)          (1,768)         (252)             (436)             681              

Ending Cash 18,983$   23,600$   20,106$   17,116$   15,797$   15,702$   15,380$   19,156$   18,321$   18,136$   16,368$     16,117$     15,681$     15,681$     
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	Jurisdiction and Venue
	1. This Court has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States District Court for the District of Delaware, dated as of February 29, 2012. This is a core procee...
	2. The statutory predicates for the relief requested herein are Bankruptcy Code sections 105, 361, 362, 363, 506, 507, and 552(b), Bankruptcy Rules 2002, 4001, 6004(h), 7062 and 9014, and Local Rules 2002-1(b), 4001-2, and 9013-1(m).

	Background
	I. General Background
	3. On the date hereof (the “Petition Date”), each of the Debtors filed a voluntary petition in this Court commencing a case for relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases”). The factual background regarding the Debtors, incl...
	4. The Debtors continue to manage and operate their business as debtors in possession pursuant to Bankruptcy Code sections 1107 and 1108. No trustee or examiner has been requested in the Chapter 11 Cases and no committees have yet been appointed.

	II. Prepetition Debt Structure
	5.  On or about September 15, 2016, Lucky’s Market Parent Company, LLC (“LMPC”) and The Kroger Co., as lender (the “Prepetition Secured Lender”), entered into that certain Promissory Note (as amended prior to the date hereof, the “A Note”), pursuant t...
	6. On or about August 9, 2017, the Prepetition Secured Lender, entered into that certain Secured Loan Agreement (the “B Prepetition Loan Agreement”), pursuant to which the Prepetition Secured Lender agreed to lend LMPC up to $25,177,640 (the “B Prepet...
	7. The B Prepetition Secured Loan is evidenced by that certain Promissory Note dated August 9, 2017 made by LMPC in favor of the Prepetition Secured Lender (as amended prior to the date hereof, the “B Note”).
	8. To secure the obligations under the A Note and B Prepetition Loan Agreement, LMPC and the Prepetition Secured Lender entered into that certain Security Agreement dated as of August 9, 2017 (the “AB Security Agreement”). Pursuant to the AB Security ...
	9. The obligations of LMPC under the A Note and B Prepetition Loan Agreement are guaranteed by Debtor Lucky’s Market Operating Company, LLC (“LMOC” and together with LMPC, the “Prepetition Secured Credit Parties”) pursuant to that certain Guaranty dat...
	10. On or about December 4, 2017, LMPC, as borrower, and the Prepetition Secured Lender entered into that certain Secured Loan Agreement (as amended, the “C Prepetition Loan Agreement” and together with the B Prepetition Loan Agreement, the “Prepetiti...
	11. The C Prepetition Secured Loan is evidenced by that certain Amended and Restated Promissory Note dated December 31, 2019 made by LMPC in favor of the Prepetition Secured Lender (as amended by prior to the date hereof, the “C Note” and together wit...
	12. To secure the obligations under the C Prepetition Loan Agreement, LMPC and the Prepetition Secured Lender entered into that certain Security Agreement dated as of December 4, 2017 (the “C Security Agreement” and together with the AB Security Agree...
	13. The obligations of LMPC under the C Prepetition Loan Agreement are guaranteed by LMOC pursuant to that certain Guaranty dated as of December 4, 2017 between LMOC and the Prepetition Secured Lender (the “C Guaranty” and together with the AB Guarant...
	14.  As of the Petition Date, the Prepetition Secured Credit Parties were indebted and liable to the Prepetition Secured Lender (a) in the aggregate principal amount of $301,156,450, plus (b) interest accrued (before and after the Petition Date) and u...

	III. The Debtors’ Need for the Use of Cash Collateral
	15. As described in the First Day Declaration, based on performance of the Debtors’ business, the Debtors’ management determined that it would require approximately $100 million in incremental funding to continue operations until the Debtors would be ...
	16. The Debtors have an immediate and critical need for the use of Cash Collateral. Access to the use of Cash Collateral will allow the Debtors to retain employees to continue the liquidation of certain of their Stores and pursue sales processes, whic...
	17. In exchange for the consensual use of Cash Collateral, the Debtors have agreed, and the Interim Order provides, adequate protection in the form of, among other things, adequate protection liens, and superpriority claims to protect the Prepetition ...
	18. At this time, the Debtors do not contemplate the need for postpetition financing. Instead, the Debtors intend to operate their businesses solely on the use of the existing Cash Collateral generated from the liquidation of their stores. Access to e...


	Relief Requested
	19. The Debtors respectfully request entry of the Interim and Final Orders, pursuant to Bankruptcy Code sections 105, 361, 362, 363, 506, 507, and 552(b) and Bankruptcy Rules 2002, 4001, 6004(h), 7062 and 9014, (i) authorizing the Debtors to use the C...
	20. Pursuant to Bankruptcy Rule 4001 and Local Rule 4001-2, the following are the principal terms of the Proposed Interim Order:
	21. The Interim Order includes certain terms which constitute material provisions requiring explicit disclosure under the Local Rules. The provisions described in Local Rule 4001-2(a)(i), to the extent applicable, are set forth at the following sectio...
	a. Local Rule 4001-2(a)(i)(A) – Cross Collateralization. No provision of the Interim Order grants cross-collateralization protection of the type contemplated by the Local Rules.
	b. Local Rule 4001-2(a)(i)(B) – Validity, Perfection, and Amount of Prepetition Liens. Subject to the entry of the Final Order, the Debtors and Prepetition Secured Lender stipulate to the validity, perfection, unavoidability, and amount of the Prepeti...
	c. Local Rule 4001-2(a)(i)(C) – Section 506(c) Waiver. Subject to the entry of the Final Order, in consideration of its agreement to permit use of Cash Collateral, the Debtors and the Prepetition Secured Lender have agreed to waive the provisions of B...
	d. Local Rule 4001-2(a)(i)(D) – Liens on Avoidance Actions. No provision of the Interim Order grants liens on avoidance actions.
	e. Local Rule 4001-2(a)(i)(E) – Provisions Deeming Prepetition Debt to be Postpetition Debt. The Interim Order contains no provisions that deem prepetition debt to be postpetition debt or that use postpetition loans from a prepetition secured creditor...
	f. Local Rule 4001-2(a)(i)(F) – Disparate Treatment of Professionals Retained by the Committee. The Interim Order contains no provisions that provide for any disparate treatment of professional retained by an official committee of unsecured creditors,...
	g. Local Rule 4001-2(a)(i)(G) – Nonconsensual Priming. The Interim Order does not provide for nonconsensual priming of any existing lien.
	h. Local Rule 4001-2(a)(i)(H) – Provisions Affecting the Court’s Power to Consider Equities of the Case. Subject to entry of the Final Order, the Debtors have agreed to waive the provisions of Bankruptcy Code section 506(c) and any “equities of the ca...


	Basis for Relief
	I. Cash Collateral and Adequate Protection
	22. Bankruptcy Code section 363(c)(2) provides that a debtor may use cash collateral as long as (a) each entity that has an interest in such cash collateral consents; or (b) the court, after notice and a hearing, authorizes such use, sale or lease in ...
	23. Bankruptcy Code section 362(d)(1) provides for adequate protection in property due to the imposition of the automatic stay. 11 U.S.C. § 362(d)(1). See In re Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996). Although Bankruptcy Code section 361 pro...
	24. The concept of adequate protection is designed to shield a secured creditor from diminution in the value of its interest in collateral during the period of a debtor’s use. See In re Carbone Cos., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008) (“The tes...
	25. Here, the Prepetition Secured Lender has consented to the Debtors’ use of Cash Collateral on the terms set forth in the Interim Order. The proposed adequate protection included in the Interim Order provides adequate protection in the form of, amon...
	26. The Debtors submit that the proposed adequate protection is appropriate and sufficient to protect the Prepetition Secured Lender from any diminution in value of the Prepetition Collateral. The Cash Collateral will be used for funding business oper...
	27. In light of the foregoing, the Debtors submit that the proposed adequate protection to be provided is appropriate and necessary to protect such party against any diminution in value and is also fair and appropriate on an interim basis under the ci...
	28. Based on the foregoing, the Debtors respectfully submit that entry of the Interim Order authorizing the interim use of Cash Collateral and scheduling a Final Hearing to approve the use of Cash Collateral on a final basis is necessary and appropriate.

	II. Modification of the Automatic Stay is Warranted
	29. The relief requested by this Motion contemplates a modification of the automatic stay. 11 U.S.C. § 362. The automatic stay should be modified on a limited basis (to the extent applicable) as necessary to effectuate all terms and provisions of the ...
	30. In addition, the Interim Order provides for the termination of the automatic stay to permit the Prepetition Secured Lender to exercise, upon the occurrence and during the continuation of a Termination Event, and to take other remedies relating to ...
	31. Stay modifications of this kind are ordinary and standard terms of postpetition use by debtors in possession of prepetition collateral, and, in the Debtors’ business judgment, is reasonable under the present circumstances.
	32. Accordingly, the Debtors respectfully request that the Court authorize the modification of the automatic stay in accordance with the terms set forth in the Interim Order.

	III. Interim Approval and Scheduling of a Final Hearing
	33. Interim relief may be granted on a motion to use cash collateral pursuant to Bankruptcy Code sections 363(c) or 364 where relief “is necessary to avoid immediate and irreparable harm to the estate pending a final hearing.” Fed. R. Bankr. P. 4001(b...
	34. The Debtors believe that all or substantially all of their available cash constitutes Cash Collateral and is therefore unable to proceed to continue its business operations without the ability to use Cash Collateral and will suffer immediate and i...
	35. The Debtors will face immediate and irreparable harm without the entry of the Interim Order. Therefore, the Debtors respectfully request that the Court schedule a final hearing, no sooner than 14 days after the date of this Motion and no later tha...
	36. Moreover, Bankruptcy Rule 6003 provides that the relief requested in this Motion may be granted if the “relief is necessary to avoid immediate and irreparable harm.” Fed. R. Bankr. P. 6003. The Debtors submit that for the reasons already set forth...


	WAIVER OF BANKRUPTCY RULES
	37. To the extent that any aspect of the relief sought herein constitutes a use of property under Bankruptcy Code section 363(b), the Debtors seek a waiver of the notice requirements under Bankruptcy Rule 6004(a) and the 14-day stay under Bankruptcy R...

	CONSENT TO JURISDICTION
	38. Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final judgment or order with respect to this Motion if it is determined that the Court would lack Article III jurisdiction to enter such final order or judgment absent consent...

	NOTICE
	39. Notice of this Motion will be given to: (a) the Office of the United States Trustee for the District of Delaware; (b) the parties included on the Debtors’ consolidated list of thirty (30) largest unsecured creditors; (c) counsel to the Prepetition...

	NO PRIOR REQUEST
	40. No prior motion for the relief requested herein has been made to this or any other court.
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	INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363, AND 507, FED. R. BANKR. P. 2002, 4001 AND 9014, AND DEL. BANKR. L.R. 4001-2 (I) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL OF THE PREPETITION SECURED LENDER, (II) GRANTING ADEQUATE PROTECT...
	A. Petition Date.  On January 27, 2020 (the “Petition Date”), the Debtors filed voluntary petitions under chapter 11 of the Bankruptcy Code with the Court.
	B. Debtors in Possession.  The Debtors have continued in the management and operation of their businesses and properties as debtors-in-possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee or examiner has been appointed ...
	C. Jurisdiction and Venue.  The Court has jurisdiction over these proceedings, pursuant to 28 U.S.C. §§ 157(b) and 1334, and the Amended Standing Order of Reference from the United States District Court for the District of Delaware, dated as of Februa...
	D. Committee Formation.  As of the date hereof, no official committee of unsecured creditors (together with any other statutory committee, a “Committee”) has been appointed in the Cases.
	E. Notice.  On the Petition Date, the Debtors filed the Motion with the Court pursuant to Bankruptcy Rules 2002, 4001 and 9014, and provided notice of the Motion and the Interim Hearing by electronic mail, facsimile, hand delivery or overnight deliver...
	F. Prepetition Secured Indebtedness.  On or about September 15, 2016, LMPC and Kroger, as lender (the “Prepetition Secured Lender”), entered into that certain Promissory Note (as amended prior to the date hereof, the “A Note”), pursuant to which the P...
	On or about August 9, 2017, the Prepetition Secured Lender, entered into that certain Secured Loan Agreement (the “B Prepetition Loan Agreement”), pursuant to which the Prepetition Secured Lender agreed to lend LMPC up to $25,177,640 (the “B Prepetiti...
	The B Prepetition Secured Loan is evidenced by that certain Promissory Note dated August 9, 2017 made by LMPC in favor of the Prepetition Secured Lender (as amended prior to the date hereof, the “B Note”).
	To secure the obligations under the A Note and B Prepetition Loan Agreement, LMPC and the Prepetition Secured Lender entered into that certain Security Agreement dated as of August 9, 2017 (the “AB Security Agreement”). Pursuant to the AB Security Agr...
	The obligations of LMPC under the A Note and B Prepetition Loan Agreement are guaranteed by Debtor Lucky’s Market Operating Company, LLC (“LMOC” and together with LMPC, the “Prepetition Secured Credit Parties”) pursuant to that certain Guaranty dated ...
	On or about December 4, 2017, LMPC, as borrower, and the Prepetition Secured Lender entered into that certain Secured Loan Agreement (as amended, the “C Prepetition Loan Agreement” and together with the B Prepetition Loan Agreement, the “Prepetition L...
	The C Prepetition Secured Loan is evidenced by that certain Amended and Restated Promissory Note dated December 31, 2019 made by LMPC in favor of the Prepetition Secured Lender (as amended by prior to the date hereof, the “C Note” and together with th...
	To secure the obligations under the C Prepetition Loan Agreement, LMPC and the Prepetition Secured Lender entered into that certain Security Agreement dated as of December 4, 2017 (the “C Security Agreement” and together with the AB Security Agreement...
	The obligations of LMPC under the C Prepetition Loan Agreement are guaranteed by LMOC pursuant to that certain Guaranty dated as of December 4, 2017 between LMOC and the Prepetition Secured Lender (the “C Guaranty” and together with the AB Guaranty, t...

	G. Stipulations as to Prepetition Indebtedness.  Without limiting the rights of a Committee or any other party in interest with standing, as and to the extent set forth in Paragraph 8 hereof, the Debtors permanently, immediately, and irrevocably ackno...
	(a) Prepetition Secured Loan Obligations.  As of the Petition Date, the Prepetition Secured Credit Parties were indebted and liable to the Prepetition Secured Lender (a) in the aggregate principal amount of $301,156,450, plus (b) interest accrued (bef...
	(b) Enforceability, etc. of the Prepetition Indebtedness.  The Prepetition Secured Loan Documents and the Prepetition Indebtedness are (a) legal, valid, binding, and enforceable against the Prepetition Secured Credit Parties, and (b) not subject to an...
	(c) Enforceability, etc. of Prepetition Liens.  The Liens granted by the Prepetition Secured Credit Parties under the Prepetition Secured Loan Documents (the “Prepetition Liens”) to or for the benefit of the Prepetition Secured Lender encumber all of ...
	(d) Indemnity.  The Prepetition Secured Lender has acted in good faith, and without negligence or violation of public policy or law, in respect of all actions taken by them in connection with or related in any way to negotiating, implementing, documen...
	(e) No Claims, Defenses or Causes of Action.  As of the date hereof, there exist no claims, defenses or causes of action against the Prepetition Secured Lender with respect to, in connection with, related to, or arising from any of the Prepetition Sec...
	(f) Release.  The Debtors forever and irrevocably release, discharge, and acquit the Prepetition Secured Lender, and any of its former, current and future officers, employees, directors, agents, representatives, owners, members, partners, financial an...

	H. Necessity of Relief Requested.  The Debtors have requested immediate entry of this Interim Order pursuant to Bankruptcy Rule 4001(b)(2), and good cause has been shown for entry of this Interim Order.  An immediate need exists for the Debtors to use...
	I. Use of Cash Collateral.  All Cash Collateral and all proceeds of the Prepetition Collateral and the Adequate Protection Collateral, shall only be used for:  (i) working capital; (ii) administrative costs and expenses incurred by the Debtors in sell...
	J. Adequate Protection for the Prepetition Secured Lender.  The Prepetition Secured Lender has negotiated in good faith regarding the Debtors’ use of the Prepetition Collateral (including the Cash Collateral) to fund the administration of the Debtors’...
	K. Section 552; Section 506.  Subject to the entry of the Final Order, the Prepetition Secured Lender (i) is entitled to all of the rights and benefits of Section 552(b) of the Bankruptcy Code, and the “equities of the case” exception shall not apply ...
	1. Motion Granted.  The Motion is granted, as set forth herein, on an interim basis in accordance with the terms and conditions set forth herein.  Any objections to the Motion with respect to entry of this Interim Order to the extent not withdrawn, wa...
	2. Authorization to Use Cash Collateral.  The Debtors are authorized to use the Cash Collateral from the period beginning on the Petition Date until the occurrence of the Termination Date (defined below), in each case subject to the terms and conditio...
	3. Adequate Protection for Prepetition Secured Lender.  As adequate protection for the interests of the Prepetition Secured Lender in the Prepetition Collateral (including Cash Collateral), solely to the extent of, and in an aggregate amount equal, in...
	(a) Replacement Liens.  The Prepetition Secured Lender is hereby granted, pursuant to Sections 361 and 363(e) of the Bankruptcy Code, replacement security interests in and liens upon (the “Replacement Liens”) all of the Debtors’ postpetition property ...
	(b) Additional Liens.  The Prepetition Secured Lender is hereby also granted additional liens on and security interests in (collectively, the “Additional Liens” and, together with the Replacement Liens, the “Adequate Protection Liens”) all tangible an...
	(c) Adequate Protection Superpriority Claims.  The Prepetition Secured Lender is hereby granted, subject only to payment of the Carve-Out, an allowed superpriority administrative expense claim (each  an “Adequate Protection Superpriority Claim” and, c...

	4. Budget; Reporting.
	5. Adequate Protection Replacement Lien Perfection.  Subject to Paragraph [7] of this Interim Order, this Interim Order shall be sufficient and conclusive evidence of the validity, perfection and priority of the Adequate Protection Liens without the n...
	6. Priority of Adequate Protection Liens and Adequate Protection Superpriority Claims.  The Prepetition Liens, the Adequate Protection Liens and the Adequate Protection Superpriority Claims granted to the Prepetition Secured Lender herein shall not be...
	7. Reservation of Certain Third Party Rights and Bar of Challenges and Claims.  The stipulations, admissions, agreements, releases and waivers contained in this Interim Order, including the stipulations in Paragraph [H] of this Interim Order (the “Sti...
	8. Carve-Out.
	(a) Carve-Out.  Subject to the terms and conditions contained in this Paragraph [8], the Prepetition Liens, the Adequate Protection Liens and the Adequate Protection Superpriority Claims, which have the relative lien and payment priorities as set fort...

	9. Investigation Budget.  Other than the Investigation Budget, which may be used solely as provided in this Paragraph [9], no portion of the Carve-Out, including the Post-Carve-Out Notice Cap, and no proceeds of any Prepetition Collateral or Adequate ...
	10. Payment of Compensation.  Nothing herein shall be construed as a consent to the allowance of any professional fees or expenses of any of the Debtors or any Committee or shall limit or otherwise affect the right of the Prepetition Secured Lender to...
	11. Section 506(c) Claims.  Subject to and effective upon entry of the Final Order, except to the extent of the Carve Out (solely to the extent expressly set forth herein), as a further condition of the Debtors’ authorization to use the Cash Collatera...
	12. Section 552.  Subject to and effective upon the entry of a Final Order, the “equities of the case” exception under Section 552(b) of the Bankruptcy Code shall not apply to the Prepetition Secured Lender with respect to (i) proceeds, products, offs...
	13. Survival of Certain Provisions.  In the event of the entry of any order converting any of these Cases into a Successor Case, the Adequate Protection Liens and the Adequate Protection Superpriority Claims shall continue in these proceedings and in ...
	14. Termination Events.  The Debtors’ right to use Cash Collateral shall automatically terminate (the date of such termination, the “Termination Date”), without further notice or court proceeding, on the earliest to occur of any of the events set fort...
	15. Remedies Upon a Termination Event.
	16. Proofs of Claim, etc.  The Prepetition Secured Lender shall not be required to file proofs of claim in any of the Cases or any Successor Cases for any claim allowed herein.  Any order entered by the Court in relation to the establishment of a bar ...
	17. Cash Management.  On and after the Petition Date, (y) the Debtors shall continue use of a cash management system that is the same as or substantially similar to their prepetition cash management system, and (z) any material changes to the Debtors’...
	18. Miscellaneous.
	(a) Good Faith.  The Prepetition Secured Lender has acted in good faith (including, without limitation, for the purposes of section 363(m) of the Bankruptcy Code) in connection with this Interim Order and their reliance on this Interim Order has been ...
	(b) No Release of Guarantors.  Nothing contained in this Interim Order shall be deemed to terminate, modify or release any obligations of any non-debtor guarantor to the Prepetition Secured Lender with respect to their respective obligations under any...
	(c) Binding Effect.  The provisions of this Interim Order shall be binding upon and inure to the benefit of the Prepetition Secured Lender, the Debtors, and their respective successors and assigns (including any trustee or other fiduciary hereinafter ...
	(d) No Waiver.  The failure of the Prepetition Secured Lender to seek relief or otherwise exercise its rights and remedies under this Interim Order or the Prepetition Secured Loan Documents shall not constitute a waiver of the Prepetition Secured Lend...
	(e) Modification of Automatic Stay.  The automatic stay under Bankruptcy Code section 362(a) is hereby modified as necessary to effectuate all of the terms and provisions of this Interim Order, including, without limitation, to:  (a) permit the Debtor...
	(f) No Third Party Rights.  Except as explicitly provided for herein, this Interim Order does not create any rights for the benefit of any third party, creditor, equity holder or any direct, indirect, third party or incidental beneficiary.
	(g) No Marshaling.  Subject to the entry of the Final Order, the Prepetition Secured Lender shall not be subject to the equitable doctrine of “marshaling” or any other similar doctrine with respect to any of the Adequate Protection Collateral or the P...
	(h) Survival of Interim Order.  The provisions of this Interim Order and any actions taken pursuant hereto shall survive entry of any order which may be entered (i) confirming any chapter 11 plan in the Cases, (ii) converting any of the Cases to a cas...
	(i) Enforceability.  This Interim Order shall constitute findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be fully enforceable nunc pro tunc to the Petition Date immediately upon execution hereof.
	(j) No Waivers or Modification of Interim Order.  The Debtors irrevocably waive any right to seek any modification or extension of this Interim Order without the prior written consent of the Prepetition Secured Lender, and no such consent shall be imp...
	(k) Waiver of any Applicable Stay.  Any applicable stay (including, without limitation, under Bankruptcy Rule 6004(h)) is hereby waived and shall not apply to this Interim Order.

	19. Final Hearing.
	20. Retention of Jurisdiction.  The Court has and will retain jurisdiction to enforce this Interim Order according to its terms.

	EXHIBIT A



