
 

72044725.4 

IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

In re: 
 
LUCKY’S MARKET PARENT COMPANY, 
LLC, et al.,1 
 

Debtors. 
 

 
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Joint Administration Pending) 

DEBTORS’ MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS, PURSUANT 
TO SECTIONS 105(a), 363, AND 541 OF THE BANKRUPTCY CODE, AUTHORIZING 

THE PAYMENT OF PREPETITION CLAIMS ARISING UNDER (A) THE 
PERISHABLE AGRICULTURAL COMMODITIES ACT, AND (B) THE PACKERS 

AND STOCKYARDS ACT  

The above-captioned debtors and debtors in possession (the “Debtors”) hereby move the 

Court (the “Motion”) for entry of interim order (the “Interim Order”) and a final order (the “Final 

Order”), substantially in the forms attached hereto as Exhibit A and Exhibit B, respectively, 

pursuant to sections 105(a), 363, and 541 of title 11 of the United States Code (the “Bankruptcy 

Code”), authorizing, but not directing, the Debtors to pay the Allowed PACA/PASA Claims (as 

defined below). In support of the Motion, the Debtors rely upon the Declaration of Andrew T. 

Pillari, Chief Financial Officer of Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings, filed with the Court concurrently herewith (the “First Day Declaration”). In further 

support of the Motion, the Debtors, by and through their undersigned counsel, respectfully 

represent: 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC (5480), 
Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP (0828), 
Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), Lucky’s 
Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers 
Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of 
Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s 
Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), Lucky’s 
Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 
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BACKGROUND 

1. On the date hereof (the “Petition Date”), each of the Debtors filed a voluntary 

petition in this Court commencing a case for relief under chapter 11 of the Bankruptcy Code (the 

“Chapter 11 Cases”). The Debtors continue to manage and operate their business as debtors in 

possession pursuant to Bankruptcy Code sections 1107 and 1108. No trustee or examiner has been 

requested in the Chapter 11 Cases and no committees have yet been appointed. 

2. Concurrently with the filing of this Motion, the Debtors have requested procedural 

consolidation and joint administration of the Chapter 11 Cases pursuant to Bankruptcy Rule 

1015(b).  

3. The factual background regarding the Debtors, including their business operations, 

their capital and debt structures, and the events leading to the filing of the Chapter 11 Cases, is set 

forth in detail in the First Day Declaration and fully incorporated herein by reference. 

JURISDICTION 

4. The Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and 

1334, and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware, dated February 29, 2012. This is a core proceeding pursuant to 28 U.S.C. § 

157(b). Venue is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

5. Pursuant to Rule 9013–1(f) of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”), 

the Debtors consent to the entry of a final order by the Court in connection with this Motion to the 

extent that it is later determined that the Court, absent consent of the parties, cannot enter final 

orders or judgments consistent with Article III of the United States Constitution. 
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THE DEBTORS’ STORES AND MERCHANDISE 

6. Before the commencement of these Chapter 11 Cases, the Debtors and their 

advisors identified and commenced the wind down and liquidation of 32 of their 39 stores (the 

“Stores”). Debtors continue to operate the remaining 7 stores (the “Remaining Stores”). In 

operating the Stores, the Debtors ensured that the Stores were continuously replenished with a 

supply of goods including, but not limited to, fresh produce, canned goods, baked goods, dairy 

products, eggs, meats, seafood, floral products, alcoholic beverages and various non-food products 

(the “Merchandise”) for sale directly to the Debtors’ customers. To maintain the goodwill of their 

vendors and the Debtors’ customer base, which relies on the Debtors as a primary source of fresh 

fruits, produce, meats, and poultry, it is critical that the Debtors preserve the ability to source such 

Merchandise. 

PACA/PASA CLAIMS 

7. The Debtors believe that a certain portion of the Merchandise sold in the Stores 

may qualify as “perishable agricultural commodit[ies]” under the Perishable Agricultural 

Commodities Act of 1930, as amended, 7 U.S.C. §§ 499a et seq. (“PACA”). PACA’s definition 

of “perishable agricultural commodity” generally includes “fresh fruits and fresh vegetables of 

every kind and character [whether or not frozen or packed in ice].” 7 U.S.C § 499a(b)(4). Under 

PACA, eligible produce suppliers and their agents (the “PACA Claimants”) are the beneficiaries 

of a statutory trust (the “PACA Trust”) in all of the buyer’s perishable agricultural commodity 

inventory or other derivatives of perishable agricultural commodities, the products derived 

therefrom, and the proceeds related to any sale of the commodities or products (collectively, the 

“PACA Trust Assets”). See 7 U.S.C. § 499e(c)(2). PACA Trust Assets are preserved as a non-
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segregated floating trust and may be commingled with non-trust assets. PACA Trust Assets are 

not property of a debtor’s estate. In re Kornblum & Co., 81 F.3d 280, 284 (2d Cir. 1995). 

8. Similarly, certain of the Debtors’ suppliers (the “PASA Claimants” and, together 

with the PACA Claimants, the “PACA/PASA Claimants”) may be eligible to assert claims under 

the Packers and Stockyards Act of 1921 as amended, 7 U.S.C. § 181 et seq. (“PASA”), which 

prescribes the conditions of operations for businesses dealing in livestock and poultry. PASA 

creates a statutory trust (the “PASA Trust” and, together with the PACA Trust, the “Statutory 

Trusts”) scheme which is virtually identical to PACA in respect of delivery of livestock, meat 

products and related products, products derived therefrom and the proceeds related to the sale of 

such commodities or products (collectively, the “PASA Trust Assets” and, together with the 

PACA Trust Assets, the “Trust Assets”). See In re W.L. Bradley Co., 75 B.R. 505, 509 (Bankr. 

E.D. Pa. 1987) (“The Legislative history expressly notes that the [PACA Trust] was modeled on 

the trust amendment to the Packers and Stockyards Act.”).  

9. The PACA/PASA Claimants may be eligible to assert potential claims under the 

respective statutes for outstanding payments owed on account of applicable Merchandise 

(collectively, the “PACA/PASA Claims”). Because the PACA/PASA Claimants may impose a 

Statutory Trust on certain of the Merchandise and thereby obtain priority ahead of all other secured 

and unsecured creditors of the Debtors’ estates, payment of valid PACA/PASA Claims will not 

prejudice or affect the amount available for distributions to other creditors of the Debtors.  

RELIEF REQUESTED 

10.  By this Motion, pursuant to sections 105, 363, and 541 of the Bankruptcy Code, 

the Debtors seek authority, but not direction, after consultation with any official committee of 

unsecured creditors appointed in these Chapter 11 Cases (the “Committee”) and The Kroger Co. 
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(the “Prepetition Secured Lender”), to pay valid, pre-petition PACA/PASA Claims (“Allowed 

PACA/PASA Claims”) in connection with any of their Stores, in the Debtors’ discretion prior to 

the effective date of any plan filed in these Chapter 11 Cases. For clarity, not every claim held by 

a creditor that supplied perishable agricultural commodities may be entitled to the protection of 

PACA and PASA. In addition, any supplier asserting a PACA/PASA Claim must comply strictly 

with the notice requirements set forth in PACA/PASA. As such, the Debtors seek only the 

authority to pay Allowed PACA/PASA Claims in connection with any of their Stores, in their 

discretion and after consultation with the Committee and the Prepetition Secured Lender, without 

prejudice to their right to challenge any claim asserted to be entitled to protection and/or treatment 

under PACA or PASA.  

RELIEF REQUESTED SHOULD BE GRANTED 

A. The Payment of PACA/PASA Claims Benefits the Debtors’ Businesses and 
their Estates and Does Not Adversely Affect Any Parties in Interest. 
 

11.  The payment of PACA/PASA Claims should be authorized by the Court. The 

disposition of Trust Assets is subject to the jurisdiction of the bankruptcy court. See Monterey 

Mushrooms, Inc. v. Carolina Produce Distribs., Inc., 110 B.R. 207, 209 (W.D.N.C. 1990); Allied 

Growers Co-Op, Inc. v. United Fruit and Produce Co., 86 B.R. 14, 16 (Bankr. D. Conn. 1988). 

Assets governed by PACA or PASA do not constitute property of the Debtors’ estates. See, e.g., 

In re Long John Silver’s Restaurants, Inc., 230 B.R. 29, 32 (Bankr. D. Del. 1999); In re Kornblum 

& Co., 81 F.3d 280, 284 (2nd Cir. 1995); Morris Okun, Inc. v. Harry Zimmerman, Inc., 814 F. 

Supp. 346, 348 (S.D.N.Y. 1993). As a result, the distribution of assets to the PACA/PASA 

Claimants falls outside the priority scheme of the Bankruptcy Code, and the PACA/PASA 

Claimants holding PACA/PASA Claims are, thus, entitled to payment from the respective 

Statutory Trust ahead of the Debtors’ other creditors. See, e.g., In re Magic Rests., Inc., 205 F.3d 
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108, 110 (3d Cir. 2000); Consumers Produce Co., Inc. v. Volante Wholesale Produce, Inc., 16 

F.3d 1374, 1377–78 (3d Cir. 1994). Accordingly, the requested relief does not prejudice the 

Debtors’ creditors. In fact, payment made to PACA/PASA Claimants on account of PACA/PASA 

Claims is consistent with the intent of PACA and PASA and, moreover, will inure to the benefit 

of the Debtors’ Remaining Stores and parties in interest by (a) facilitating the continued purchase 

and receipt of fresh produce and other products and (b) avoiding potential disruption to the 

Debtors’ business operations at the Remaining Stores. 

12. Notably, in certain circumstances, shareholders, officers, or directors of a corporate 

entity who are in a position to control trust assets but breach the fiduciary duty to preserve those 

assets may be held personally liable under PACA or PASA, as applicable. See Sunkist Growers, 

Inc. v. Fisher, 104 F.3d 280, 283 (9th Cir. 1997); see also Goldman-Hayden Co. v. Fresh Source 

Produce, Inc., 217 F.3d 348, 350 (5th Cir. 2000). Thus, to the extent that any valid obligations 

arising under PACA or PASA remain unsatisfied by the Debtors, the Debtors’ officers and 

directors or members may be subject to lawsuits during the pendency of these chapter 11 cases. 

Any such lawsuit (and the ensuing potential liability) would distract the Debtors and their officers 

and directors from administering the Debtors’ estates and, moreover, could lead to the assertion of 

substantial indemnification claims under the Debtors’ governing documents, employment 

agreements, and applicable laws. 

13. Finally, payment of PACA/PASA Claims will inure to the benefit of the Debtors’ 

estates by preserving goodwill between the Debtors and certain of the vendors of fresh produce, 

meat and poultry products. Without the relief requested herein, the Debtors could be subject to 

numerous claims, adversary proceedings, and motions, including motions by PACA/PASA 
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Claimants for relief from the automatic stay and/or complaints for injunctive relief, which would 

result in the unnecessary expenditure of time, effort, and money by the Debtors. 

B. Payment of Prepetition of PACA/PASA Claims Is in the Best Interest of the 
Debtors’ Estates and Warranted Under the Doctrine of Necessity. 
 

14. The Court may grant the relief requested herein pursuant to section 363 of the 

Bankruptcy Code. Section 363(b) of the Bankruptcy Code provides, in relevant part, that “[t]he 

[debtor], after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.” 11 U.S.C. § 363(b)(1). Under section 363 of the Bankruptcy 

Code, a court may authorize a debtor to pay certain prepetition claims if a sound business purpose 

exists for doing so. See In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999) 

(requiring that debtor show a “sound business purpose” to justify its actions under section 363 of 

Bankruptcy Code); see also In re Phoenix Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987). 

Moreover, if “the debtor articulates a reasonable basis for its business decisions (as distinct from 

a decision made arbitrarily or capriciously), courts will generally not entertain objections to the 

debtor’s conduct.” In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (citation 

omitted); see also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (stating that 

“[o]vercoming the presumptions of the business judgment rule on the merits is a near-Herculean 

task”). 

15.  The business judgment rule is satisfied where “the directors of a corporation acted 

on an informed basis, in good faith and in the honest belief that the action taken was in the best 

interests of the company.” See, e.g., Official Comm. of Subordinated Bondholders v. Integrated 

Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v. Van 

Gorkom, 488 A.2d 858, 872 (Del. 1985)), appeal dismissed, 3 F.3d 49 (2d Cir. 1993). Moreover, 

if “the debtor articulates a reasonable basis for its business decisions (as distinct from a decision 
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made arbitrarily or capriciously), courts will generally not entertain objections to the debtor’s 

conduct.” Comm. Of Asbestos-Related Litigants v. Johns-Manville Corp. (In re Johns-Manville 

Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (citation omitted); see also In re Tower Air, Inc., 

416 F.3d 229, 238 (3d Cir. 2005) (stating that “[o]vercoming the presumptions of the business 

judgment rule on the merits is a near-Herculean task”). 

16. In addition, the Court has the authority, pursuant to its equitable powers under 

section 105(a) of the Bankruptcy Code, to authorize the relief requested herein, because such relief 

is necessary for the Debtors to carry out their fiduciary duties under section 1107(a) of the 

Bankruptcy Code. Section 105(a) of the Bankruptcy Code empowers bankruptcy courts to “issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.” 11 U.S.C. § 105. Section 1107(a) of the Bankruptcy Code “contains an implied duty of the 

debtor-in-possession” to “protect and preserve the estate, including an operating business’ going-

concern value,” on behalf of a debtor’s creditors and other parties in interest. In re CEI Roofing, 

Inc., 315 B.R. 50, 59 (Bankr. N.D. Tex. 2004) (quoting In re CoServ, L.L.C., 273 B.R. 487, 497 

(Bankr. N.D. Tex. 2002)); see also Unofficial Comm. of Equity Holders v. McManigle (In re 

Penick Pharm., Inc.), 227 B.R. 229, 232–33 (Bankr. S.D.N.Y. 1998) (“[U]pon filing its petition, 

the Debtor became debtor in possession and, through its management . . . was burdened with the 

duties and responsibilities of a bankruptcy trustee.”). 

17. The Court may also authorize the payment of prepetition claims in appropriate 

circumstances under section 105(a) of the Bankruptcy Code and the doctrine of necessity when 

such payment is essential to the continued operation of a debtor’s business. See, e.g., CoServ, 273 

B.R. at 497 (“[I]t is only logical that the bankruptcy court be able to use § 105(a) of the Bankruptcy 

Code to authorize satisfaction of the prepetition claim in aid of preservation or enhancement of the 
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estate.”); and Just for Feet, 242 B.R. 821, 824–25 (D. Del. 1999) (holding that section 105(a) of 

Bankruptcy Code provides a statutory basis for payment of prepetition claims under doctrine of 

necessity and noting that the Court has “power to authorize payment of pre-petition claims when 

such payment is necessary for the debtor’s survival during chapter 11”); In re Columbia Gas Sys., 

Inc., 171 B.R. 189, 191–92 (Bankr. D. Del. 1994) (confirming that doctrine of necessity is standard 

in Third Circuit for enabling a court to authorize payment of prepetition claims prior to 

confirmation of a reorganization plan). 

18. This flexible approach is particularly critical where prepetition creditors—here, the 

PACA/PASA Claimants—provide vital services to a debtor that would be unavailable if the debtor 

did not satisfy its prepetition obligations. Indeed, paying the PACA/PASA Claimants will benefit 

the Debtors’ estates and their creditors by allowing the Debtors’ business operations to continue 

without interruption. Accordingly, the Debtors submit that the proposed relief with respect to the 

PACA/PASA Caims is warranted in these Chapter 11 Cases. 

RESERVATION OF RIGHTS 

19. Nothing contained herein is intended or shall be construed as (i) an admission as to 

the validity of any claim against the Debtors; (ii) a waiver of the Debtors’ or any appropriate party 

in interest’s rights to dispute the amount of, basis for, or validity of any claim against the Debtors; 

(iii) a waiver of any claims or causes of action which may exist against any creditor or interest 

holder; or (iv) an approval, assumption, adoption, or rejection of any agreement, contract, lease, 

program, or policy between the Debtors and any third party under section 365 of the Bankruptcy 

Code. Likewise, if the Court grants the relief sought herein, any payment made pursuant to the 

Court’s order is not intended to be and should not be construed as an admission to the validity of 

any claim or a waiver of the Debtors’ rights to dispute such claim subsequently. 
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DEBTORS HAVE SATISFIED BANKRUPTCY RULE 6003(B) 

20. Bankruptcy Rule 6003(b) provides that, to the extent relief is necessary to avoid 

immediate and irreparable harm, a Bankruptcy Court may issue an order granting “a motion to use, 

sell, lease, or otherwise incur an obligation regarding property of the estate, including a motion to 

pay all or part of a claim that arose before the filing of the petition” before twenty-one (21) days 

after filing of the petition. As described above, payment of the PACA/PASA Claims is integral to 

the Debtors’ operations and is necessary to maintain the Debtors’ operations, as well as the 

confidence and goodwill of the Debtors’ customer base. Failure to implement the relief with 

respect to the PACA/PASA Claimants during the first 21 days of these chapter 11 cases will 

jeopardize value for the Debtors’ estates and creditors. Moreover, it is the Debtors’ business 

judgment that continuation of their positive relationship with the PACA/PASA Claimants is 

imperative to their continued operations. Accordingly, the Debtors submit that the relief requested 

herein is necessary to avoid immediate and irreparable harm, and, therefore, Bankruptcy Rule 6003 

is satisfied. 

BANKRUPTCY RULES 6004(A) AND (H) 

21. To implement the foregoing successfully, the Debtors request that the Court find 

that notice of the Motion is adequate under Bankruptcy Rule 6004(a) under the circumstances, and 

waive the fourteen (14) day stay of an order authorizing the use, sale, or lease of property under 

Bankruptcy Rule 6004(h). As explained above and in the First Day Declaration, the relief 

requested herein is necessary to avoid immediate and irreparable harm to the Debtors. 

Accordingly, ample cause exists to justify finding that the notice requirements under Bankruptcy 

Rule 6004(a) have been satisfied and to grant a waiver of the fourteen (14) day stay imposed by 

Bankruptcy Rule 6004(h), to the extent such notice requirements and such stay apply. 
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NOTICE 

22.  Notice of this Motion will be given to: (a) the Office of the United States Trustee 

for the District of Delaware; (b) counsel to the Prepetition Secured Lender; (c) the parties included 

on the Debtors’ consolidated list of thirty (30) largest unsecured creditors; (d) any party that has 

requested notice pursuant to Bankruptcy Rule 2002; and (e) all parties entitled to notice pursuant 

to Local Rule 9013-1(m) (collectively, the “Notice Parties”). The Debtors submit that, under the 

circumstances, no other or further notice is required.  

23. No previous request for the relief sought herein has been made by the Debtors to 

this or any other Court. 

WHEREFORE the Debtors respectfully request entry of the Interim Order and Final Order 

granting the relief requested herein and such other and further relief as the Court may deem just 

and appropriate. 

Dated: January 27, 2020         Respectfully submitted,  
 Wilmington, Delaware 

 POLSINELLI PC  
 

 /s/ Christopher A. Ward        
 Christopher A. Ward (Del. Bar No. 3877) 
 222 Delaware Avenue, Suite 1101 
 Wilmington, Delaware 19801 
 Telephone: (302) 252-0920 
 Facsimile: (302) 252-0921 
 cward@polsinelli.com 
 
 -and- 
 
 Liz Boydston (Pro Hac Vice Pending) 

2950 N. Harwood, Suite 2100 
Dallas, TX 75201 
Telephone: (214) 661-5557  
lboydston@polsinelli.com  

Proposed Counsel to the Debtors and  
      Debtors in Possession
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Exhibit A 

Interim Order
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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

In re: 
 
LUCKY’S MARKET PARENT COMPANY, 
LLC, et al.,1 
 

Debtors. 
 

 
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Jointly Administered) 
 
Re: Docket No.  

 

INTERIM ORDER PURSUANT TO SECTIONS 105(a), 363, AND 541 OF THE 
BANKRUPTCY CODE, AUTHORIZING THE PAYMENT OF PREPETITION CLAIMS 

ARISING UNDER (A) THE PERISHABLE AGRICULTURAL COMMODITIES ACT, 
AND (B) THE PACKERS AND STOCKYARDS ACT 

Upon the motion (the “Motion”)2 of Lucky’s Market Parent Company, LLC and its debtor 

affiliates, as debtors and debtors in possession in the above-captioned chapter 11 cases 

(collectively, the “Debtors” or “Lucky’s”), pursuant to sections 105, 363, and 541 of title 11 of 

the United States Code (the “Bankruptcy Code”), for an order authorizing, but not directing, the 

Debtors to pay the PACA/PASA Claims, all as more fully set forth in the Motion; and the Court 

having jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. 

§§ 157 and 1334, and the Amended Standing Order of Reference from the United States District 

Court for the District of Delaware, dated February 29, 2012; and consideration of the Motion and 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC (5480), 
Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP (0828), 
Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), Lucky’s 
Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers 
Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of 
Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s 
Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), Lucky’s 
Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 

2 All capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the 

Motion having been provided to the Notice Parties; and such notice having been adequate and 

appropriate under the circumstances, and it appearing that no other or further notice need be 

provided; and the Court having reviewed the Motion; and the Court having held a hearing to 

consider the relief requested in the Motion on an interim basis (the “Hearing”); and upon the First 

Day Declaration, filed contemporaneously with the Motion, and the record of the Hearing; and the 

Court having determined that the legal and factual bases set forth in the Motion establish just cause 

for the relief granted herein; and it appearing that the relief requested in the Motion is necessary 

to avoid immediate and irreparable harm to the Debtors and their estates as contemplated by 

Bankruptcy Rule 6003, and is in the best interests of the Debtors, their estates, creditors, and all 

parties in interest; and upon all of the proceedings had before the Court and after due deliberation 

and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT 

1. The Motion is granted on an interim basis to the extent set forth herein. 

2. The Debtors are hereby authorized, but not directed, after consultation with the 

Committee and the Prepetition Secured Lender, to pay Allowed PACA/PASA Claims, in the 

Debtors’ discretion prior to the effective date of any plan filed in these Chapter 11 Cases, subject 

to the budget attached to any order approving use of cash collateral in an amount not to exceed 

$978,000. 

3. Any PACA/PASA Claimant who accepts payment from the Debtors in satisfaction 

of its valid PACA/PASA Claim will be deemed to have waived any and all PACA/PASA Claims 

relating in any way to the circumstances giving rise to the PACA/PASA Claim of whatever type, 
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kind, or priority against the Debtors, their property, their estates, and any Statutory Trust Assets, 

but only to the extent that payment has been received by such PACA/PASA Claimant on account 

of its PACA/PASA Claim. 

4. Nothing in this Interim Order impairs the rights of holders of PACA or PASA 

Claims to enforce their rights under PACA or PASA consistent with applicable law, including, but 

not limited to, section 362 of the Bankruptcy Code, or to seek redress from this Court with respect 

to their rights under PACA or PASA. 

5. The Debtors are authorized, but not directed, to issue new post-petition checks, or 

effect new electronic funds transfers, on account of the Allowed PACA/PASA Claims to replace 

any prepetition checks or electronic fund transfer requests that may be lost or dishonored or 

rejected as a result of the commencement of the Debtors’ Chapter 11 Cases. 

6. Notwithstanding anything to the contrary contained herein, any payments made or 

to be made by the Debtors under this Interim Order, and any authorization contained in this Order, 

shall be in compliance with, and shall be subject to any order approving the Debtors’ use of cash 

collateral. 

7. Nothing in the Motion or this Interim Order shall be deemed to authorize the 

Debtors to accelerate any payments not otherwise due prior to the date of the final hearing to 

consider the relief requested in the Motion (the “Final Hearing”). 

8. Nothing contained in the Motion or this Interim Order, nor any payment made 

pursuant to the authority granted by this Interim Order, is intended to be or shall be construed as 

(i) an admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors’ or 

any appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors, (iii) a waiver of any claims or causes of action which may exist against any 
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creditor or interest holder, or (iv) an approval, assumption, adoption, or rejection of any agreement, 

contract, lease, program, or policy between the Debtors and any third party under section 365 of 

the Bankruptcy Code. 

9. The Debtors shall serve notice of entry of this Interim Order, together with the 

Motion and form of Proposed Final Order, on all known PACA/PASA Claimants no later than one 

(2) business days after entry of this Interim Order. 

10. Nothing herein shall create, nor is intended to create, any rights in favor of or 

enhance the status of any claim held by any party. 

11. The requirements of Bankruptcy Rule 6003(b) have been satisfied. 

12. Under the circumstances of these chapter 11 cases, notice of the Motion is adequate 

under Bankruptcy Rule 6004(a). 

13. Notwithstanding Bankruptcy Rule 6004(h), this Interim Order shall be immediately 

effective and enforceable upon its entry. 

14. The Debtors are authorized to take all action necessary to effectuate the relief 

granted in this Order. 

15. The Court shall retain jurisdiction to hear and determine all matters arising from or 

related to the implementation, interpretation, and/or enforcement of this Interim Order. 

16. The Final Hearing shall be held on _________, 2020, at ______ (Prevailing 

Eastern Time) and any objections or responses to the Motion shall be in writing, filed with the 

Court, and served upon (a) Lucky’s Market Parent Company, LLC, 6328 Monarch Park Place, 

Niwot, CO 80503, Attn: Maria Woods (mariaw@luckysmarket.com); (b) proposed counsel to the 

Debtors, Polsinelli PC, 222 Delaware Avenue, Suite 1101, Wilmington, Delaware 19801, Attn: 

Christopher A. Ward (cward@polsinelli.com); (c) counsel to the official committee of unsecured 
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creditors, if one is appointed; and (d) the United States Trustee for the District of Delaware, 844 

King Street, Suite 2207, Lockbox 35, Wilmington, DE 19801, Attn: Timothy Fox 

(timothy.fox@usdoj.gov). 

Dated:  January ___, 2020  
 Wilmington, Delaware 

_________________________________________ 
     UNITED STATES BANKRUPTCY JUDGE 
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Final Order
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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
LUCKY’S MARKET PARENT COMPANY, 
LLC, et al.,1 
 

Debtors. 
 

 
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Jointly Administered) 
 
Re: Docket Nos.  

 

FINAL ORDER PURSUANT TO SECTIONS 105(a), 363, AND 541 OF THE 
BANKRUPTCY CODE, AUTHORIZING THE PAYMENT OF PREPETITION CLAIMS 

ARISING UNDER (A) THE PERISHABLE AGRICULTURAL COMMODITIES ACT, 
AND (B) THE PACKERS AND STOCKYARDS ACT 

Upon the motion (the “Motion”)2 of Lucky’s Market Parent Company, LLC and its debtor 

affiliates, as debtors and debtors in possession in the above-captioned chapter 11 cases 

(collectively, the “Debtors” or “Lucky’s”), pursuant to sections 105, 363, and 541 of title 11 of 

the United States Code (the “Bankruptcy Code”), for an order authorizing, but not directing, the 

Debtors to pay the PACA/PASA Claims, all as more fully set forth in the Motion; and the Court 

having jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. 

§§ 157 and 1334, and the Amended Standing Order of Reference from the United States District 

Court for the District of Delaware, dated February 29, 2012; and consideration of the Motion and 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC (5480), 
Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP (0828), 
Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), Lucky’s 
Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers 
Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of 
Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s 
Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), Lucky’s 
Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 

2 All capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the 

Motion having been provided to the Notice Parties; and such notice having been adequate and 

appropriate under the circumstances, and it appearing that no other or further notice need be 

provided; and the Court having reviewed the Motion; and the Court having held a hearing to 

consider the relief requested in the Motion on a final basis (the “Hearing”); and upon the First 

Day Declaration, filed contemporaneously with the Motion, and the record of the Hearing; and the 

Court having determined that the legal and factual bases set forth in the Motion establish just cause 

for the relief granted herein; and it appearing that the relief requested in the Motion is necessary 

to avoid immediate and irreparable harm to the Debtors and their estates as contemplated by 

Bankruptcy Rule 6003, and is in the best interests of the Debtors, their estates, creditors, and all 

parties in interest; and upon all of the proceedings had before the Court and after due deliberation 

and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT 

1. The Motion is granted on a final basis to the extent set forth herein. 

2. The Debtors are hereby authorized, but not directed, after consultation with the 

Committee and the Prepetition Secured Lender, to pay Allowed PACA/PASA Claims, in the 

Debtors’ discretion prior to the effective date of any plan filed in these Chapter 11 Cases, subject 

to the budget attached to any order approving use of cash collateral. 

3. Any PACA/PASA Claimant who accepts payment from the Debtors in satisfaction 

of its valid PACA/PASA Claim will be deemed to have waived any and all PACA/PASA Claims 

relating in any way to the circumstances giving rise to the PACA/PASA Claim of whatever type, 

kind, or priority against the Debtors, their property, their estates, and any Statutory Trust Assets, 
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but only to the extent that payment has been received by such PACA/PASA Claimant on account 

of its PACA/PASA Claim. 

4. Nothing in this Final Order impairs the rights of holders of PACA or PASA Claims 

to enforce their rights under PACA or PASA consistent with applicable law, including, but not 

limited to, section 362 of the Bankruptcy Code, or to seek redress from this Court with respect to 

their rights under PACA or PASA. 

5. The Debtors are authorized, but not directed, to issue new post-petition checks, or 

effect new electronic funds transfers, on account of the Allowed PACA/PASA Claims to replace 

any prepetition checks or electronic fund transfer requests that may be lost or dishonored or 

rejected as a result of the commencement of the Debtors’ chapter 11 cases. 

6. Notwithstanding anything to the contrary contained herein, any payments made or 

to be made by the Debtors under this Final Order, and any authorization contained in this Order, 

shall be in compliance with, and shall be subject to any order approving the Debtors’ use of cash 

collateral and any budget in connection therewith. 

7. Nothing contained in the Motion or this Final Order, nor any payment made 

pursuant to the authority granted by this Final Order, is intended to be or shall be construed as (i) 

an admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors’ or 

any appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors, (iii) a waiver of any claims or causes of action which may exist against any 

creditor or interest holder, or (iv) an approval, assumption, adoption, or rejection of any agreement, 

contract, lease, program, or policy between the Debtors and any third party under section 365 of 

the Bankruptcy Code. 
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8. The Debtors shall serve notice of entry of this Final Order on all known 

PACA/PASA Claimants no later than one (2) business days after entry of this Final Order. 

9. Nothing herein shall create, nor is intended to create, any rights in favor of or 

enhance the status of any claim held by any party. 

10. Under the circumstances of these chapter 11 cases, notice of the Motion is adequate 

under Bankruptcy Rule 6004(a). 

11. Notwithstanding Bankruptcy Rule 6004(h), this Final Order shall be immediately 

effective and enforceable upon its entry. 

12. The Debtors are authorized to take all action necessary to effectuate the relief 

granted in this Order. 

13. The Court shall retain jurisdiction to hear and determine all matters arising from or 

related to the implementation, interpretation, and/or enforcement of this Final Order. 

 

Dated:  _____________, 2020  
 Wilmington, Delaware 

_________________________________________ 
     UNITED STATES BANKRUPTCY JUDGE 
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