
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

LUCKY’S MARKET PARENT COMPANY., 

et al.,  

Debtors.1 

Chapter 11 

Case No. 20-10166 (JTD) 

(Jointly Administered) 

ATA FORUM LOUISVILLE KY, LLC’S MOTION TO STRIKE 

PORTIONS OF THE DECLARATION OF ANDREW PILLARI  

ATA Forum Louisville KY, LLC (“ATA”), by and through its undersigned counsel, hereby 

files this motion (this “Motion”) seeking to strike portions of the Declaration of Andrew T. Pillari 

in Support of the Objection of the Debtors to ATA Forum Louisville KY, LLC’s Application for 

Allowance of Administrative Claims Under 11 U.S.C. §§ 105, 503(b) and 365(d)(3) (D.I. 1160) 

(the “Pillari Declaration”) submitted by the above-captioned debtors (the “Debtors”) in lieu of 

presenting Mr. Pillari’s direct examination at the evidentiary hearing (the “Hearing”) on ATA 

Forum Louisville KY, LLC’s Application for Allowance of Administrative Claims Under 11 U.S.C. 

§§ 105, 503(b), and 365(d)(3) (D.I. 656) (the “Application”).2  As set forth below, the Debtors

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding 

Company, LLC (5480), Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), 

Lucky’s Farmers Market, LP (0828), Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s 
Market Holding Company 2, LLC (0607), Lucky’s Market GP 2, LLC (9335), Lucky’s Market 2, LP 

(8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers Market of Billings, LLC (8088), 

Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of Rock Hill, LLC (3386), 

LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s Market of 
Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 

LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), 

Lucky’s Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 

2 Capitalized terms used but not otherwise defined herein will have the meanings ascribed to such 

terms in the Application. 

Re: D.I. 656, 805

Case 20-10166-JTD    Doc 1169    Filed 10/30/20    Page 1 of 18



 2  

have not laid (and cannot lay) foundation for the vast majority of the statements in the Pillari 

Declaration, as Mr. Pillari lacks personal knowledge to support such statements. In particular, Mr. 

Pillari attempts to testify regarding the intent of the Louisville Debtor in entering into the Lease 

even though he: (i) did not become employed by the Debtors until more than one-year after the 

Lease’s execution, (ii) had no role in negotiating the Lease, (iii) he does not profess to have ever 

negotiated a Lease for the Debtors, (iv) never even reviewed this Lease until the current dispute 

with the Landlord arose post-petition; and (v) has never spoken to the Debtors’ officers who did 

negotiate this Lease (and even if he did, relaying such statements would be hearsay).  Many of the 

statements in the Pillari Declaration are also irrelevant and appear to be based on hearsay.  All 

such statements should be stricken.   In addition, because many of the statements in the Pillari 

Declaration are contrary to Mr. Pillari’s deposition testimony as the Debtor’s Rule 30(b)(6) 

representative, such statements should be excluded at the Hearing.  Finally, the Debtors attempt to 

use numerous exhibits (referenced and cited to in the Pillari Declaration) which were not disclosed 

to ATA in discovery despite the fact that the Debtors claim they are relevant to how the Lease 

should be interpreted and ATA propounded a specific discovery request for all such documents.  

Accordingly, these exhibits should be excluded as well pursuant to Rule 37.3 

BACKGROUND 

On April 24, 2020, ATA filed the Application and on June 17, 2020, the above captioned 

debtors and debtors in possession (the “Debtors”) filed an objection (D.I. 805) (the “Objection”) 

to the Application, thereby giving rise to this contested matter (this “Contested Matter”).  

Thereafter, the parties began to engage in discovery pursuant to a scheduling order entered by the 

 

 
3  FRCP 37(c) states that if a party fails to provide information required by FRCP 26(a), the party is 

not allowed to use that information to supply evidence at trial. 
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Court.  On July 23, 2020, ATA filed a Notice of Deposition of Lucky’s Market Operating Company, 

LLC (D.I. 898) (the “Deposition Notice”).  The scope of the examination set forth in the Deposition 

Notice included:  

1. The negotiation of and interpretation of the terms of the Lease, including relating 

to: (i) “Tenant’s Work” as defined in the Lease, (ii) trade fixtures, (iii) fixtures, and 

(iv) what property would be subject to removal from the Louisville Premises) (or 

remaining at the Louisville Premises) at the expiration of the Lease term. 

 

2. The Louisville Debtor’s undertaking and completion of “Tenant’s Work” as 

defined in the Lease, including (i) the creation and submission of plans to Landlord 

for approval, including all architectural plans, plumbing schematics, electrical 

schematics, and other drawings, (ii) all contracts, invoices, and purchase orders 

relating to any pipes, condensers, wiring, cabinets, equipment, fixtures, or trade 

fixtures installed or placed on the Louisville Premises, (iii) all Communications 

with Landlord regarding Tenant’s Work, including requests for reimbursement or 

payment directly to third parties, and (iv) all amounts paid by the Louisville Debtor 

that were not reimbursed by the Landlord for any improvements to the Louisville 

Premises. 

 

See Deposition Notice, p.2, a true and correct copy of which is attached hereto as Exhibit 1. 

On July 27, 2020, the Debtors provided their initial disclosures to ATA.  A copy of the 

Debtors’ initial disclosures is attached hereto as Exhibit 2.  In their disclosures, the Debtors listed 

Andrew Pillari as the Debtors’ corporate representative, noting that: 

The corporate representative of Debtors will have information related to: Debtors’ 

business operations; negotiation of the Louisville Lease; the terms of Louisville 

Lease; communications between Debtors and ATA Forum Louisville KY, LLC 

(“Landlord”); communications between Debtors and Buyer; communications 

between Debtors and Liquidation Consultant; the Louisville GOB Sale; the Store 

Closing Procedures Motion; the Store Closing Procedures; the Interim Store 

Closing Procedures Order; and the Final Store Closing Procedures Order. 

Initial Disclosures of Debtors, p. 2-3.   

On August 11, 2020, ATA deposed Mr. Pillari.  A copy of the deposition transcript was 

submitted to the Court, together with all of ATA’s other exhibits referenced in the Joint Pretrial 

Order.  In reality, Mr. Pillari could not have firsthand knowledge of the topics in the Deposition 

Notice because he was not employed by the Debtors when the Lease was negotiated and signed, 
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nor was he employed by the Debtors during the time the Louisville Premises was being built-out.  

Instead, Mr. Pillari was first employed by the Debtors in October of 2014 -- approximately 15 

months after the Lease was executed and approximately 5 months after the Debtors opened the 

Louisville location for business: 

Q. When did you join Lucky's? 

A. I joined Lucky's as CFO in October 2014. 

Q. And CFO, that was your original title? 

A. Yes. 

Q. And that's still your title today? 

A.  Yes. 

Q. Prior to joining Lucky's, had you worked for any other grocery store companies? 

 A. I had not worked for a grocery store prior to Lucky's. 

See Deposition Transcript of Andy Pillari (“Pillari Tr.”) at 10:10 - 19; see also Pillari Tr. at 32:2 

- 5 (testifying that the Louisville store opened for business on May 14, 2014).  True and correct 

copies of the cited pages to the Pillari Tr. are attached hereto as Exhibit 3 and incorporated herein.  

Although the Deposition Notice clearly previewed the deposition topics, and despite the Debtors’ 

own disclosure statement setting forth the scope of Mr. Pillari’s supposed knowledge, Mr. Pillari 

testified that on behalf of the Debtors as their Rule 30(b)(6) witness that he had no knowledge of 

the parties’ intent as to the meaning of “fixtures” or “trade fixtures” in the Lease, or what was 

removable under the Lease, other than simply reading the Lease after the fact.  

Mr. Pillari, as the Debtors’ Rule 30(b)(6) Representative Disclaimed Knowledge of the 

Topics Listed in the Deposition Notice 

To prepare for his deposition, Mr. Pillari testified that he only spoke briefly with the person 

who served as the Debtors’ broker at the time the Lease was negotiated, but that he did not speak 

with anyone who had decision making authority in negotiating or approving the Lease on behalf 
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of the Debtors.  And even Mr. Pillari’s discussion with the Debtors’ broker did not address the 

parties’ intent with respect to fixtures, trade fixtures, or the removal of items from the Louisville 

Premises.  Mr. Pillari testified as follows: 

Q. Did you speak with Pat [Gillialand, who signed the Lease] in 

connection with your preparation for today’s deposition? 

A. I did not. 

Q. Do you know if anyone besides Patrick Gilliland had any role in 

negotiating this lease on behalf of the tenant? 

A. Yes. Rick Lewellyn was Lucky’s broker during the time that we 

negotiated this lease. 

Q. Anyone else besides Rick Lewellyn and Patrick Gilliland who 

had a role in negotiating the terms of this lease? 

A. To my knowledge, they were the two primary people. I don’t 

know if anyone else spoke to the landlord. 

Q. Did you have any discussions with Rick Lewellyn in preparation 

for your testimony today? 

A. Yes. 

… 

Q. Now, you said Mr. Lewellyn was a broker for the tenant, correct? 

A. That’s correct. 

Q. Did Mr. Lewellyn have any decision-making authority on behalf 

of the tenant with respect to entering into this lease? 

A. Not to my knowledge. 

Q. Who had the decision-making authority with respect to entering 

into this lease? 

A. I don’t know with respect to this lease, I wasn’t there. But 

obviously, Pat signed it, so he would have, and I would imagine that 

Bo Sharon, our CEO, was also involved in anything on that topic. 

Q. Okay. But you’re not sure on that point? 

A. Since I wasn’t there, no. 

Q. Okay. Did you speak to Bo Sharon in connection with preparing 

for today? 

A. No, I did not. 

Q. All right. With respect to your discussion -- going back to your 

discussion with Mr. Lewellyn, tell me, just summarize what you 
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discussed with him and what was conveyed. 

A. I asked him if the tenant improvement allowance was intended to 

be allocated or to pay for any specific asset or other aspect of the 

build-out. 

… 

Q. Okay. Did you speak to Mr. Lewellyn about anything else? 

A. No. 

. . . 

Q. So in terms of your discussion with Mr. Lewellyn, the only thing 

that you spoke to him about was whether he understood if the tenant 

allowance amount funded by the landlord was intended to 

specifically pay for specific items, correct? 

A. That’s right. 

Pillari Tr. at 24:19 - 25:10; 25:24 - 26:23; 27:19 - 27:24.  

Mr. Pillari also reviewed certain internal emails related to the Lease to prepare for his 

deposition.  However, as indicated in the below excerpt from Mr. Pillari’s testimony, those 

communications did not pertain to the Debtors’ understanding of fixtures, trade fixtures, or 

removable property under the Lease:   

Q. Did you see any E-mails that discussed what property would be 

subject to removal from the Louisville premises or would remain at 

the Louisville premises at the expiration of the lease term? 

A. At the time of the lease? 

Q. Correct. 

A. No, I did not. 

Q. Yeah, at the time the lease was negotiated and signed. 

A. Yeah, I did not see any E-mails that covered that. 

. . . 

Q. And so basically, are the opinions that you are expressing 

today regarding trade fixtures or fixtures or what could or could 

not be removed effectively based on your reading and 

interpretation of the lease? 

A. And the E-mails that I mentioned earlier. 

Q. Correct.  But I think we just covered that the E-mails you 

mentioned earlier don’t discuss trade fixtures, fixtures or what could 

Case 20-10166-JTD    Doc 1169    Filed 10/30/20    Page 6 of 18



 7  

or could not be removed, right? 

A. That’s right. 

Q. Okay. So basically, your testimony today is subject to or is 

based on your review of the lease terms and how you read it, 

right? 

A. That’s right, and my general role in the company. 

 

Pillari Tr. at 48:1 - 49:13.  As a result, Mr. Pillari lacked any knowledge of the Debtors’ intent 

when the Debtor entered into the Lease as to what items would constitute fixtures or trade fixtures 

and what items were subject to removal by the Debtors under the Lease.   

Mr. Pillari Testified that He Lacked Knowledge of the Parties’ Intent Regarding Tenant 

Work, Tenant Improvements, the Definition of “Fixtures” and “Trade Fixtures”, and 

What Items Were Removable From the Louisville Premises Under the Lease 

 

Mr. Pillari, speaking as the Debtors’ representative, also testified that he lacked any 

knowledge regarding ATA’s intent with respect to tenant work or tenant improvements to the 

Louisville Premises under the Lease, and also lacked knowledge regarding Louisville Premises 

prior to the Lease: 

Q. So do you know what the prior tenant’s business was at the lease 

premises? 

A. No, I do not. 

Q. Do you know whether there was refrigeration in the lease 

premises prior to this lease being executed? 

A. I do not. 

Q. Do you know if rooftop condensers existed at the lease premises 

prior to this lease being executed? 

A. I do not. 

Q. Do you know if there was refrigeration connecting through the 

floor at the lease premises before this lease was executed? 

A. I do not know. 

Q. Do you know if there was electrical connecting through the floor 

before this lease was entered into? 

A. I do not. 
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Q. Do you know if there was any built-in refrigeration systems at 

the lease premises before this lease was entered into? 

A. I do not. 

Q. Do you have any knowledge as to what the intent of the landlord 

was in entering into this lease with respect to the tenant's work or 

tenant’s improvements? 

A. Only what I can see in terms of the lease. 

Q. Okay. So only what you would deduce from reading the lease as 

the representative of Lucky’s, correct? 

A. That’s right. 

Pillari Tr. at 69:5 - 70:7.  Based on his lack of knowledge, Mr. Pillari, speaking as the Debtors’ 

representative, ultimately testified that he could not take a position on the meaning of the term 

“fixtures” or “trade fixtures” as used throughout the Lease. 

Q.   . . . So with respect to the leased space, do you have any reason 

to believe that the term “fixtures” in Exhibit B would have a 

different meaning than the term “fixtures” in the tenant’s work? 

A. Since neither is a capitalized term, I can’t say. 

Q. Okay. And you would agree with me it’s not defined in the lease, 

right? 

A. It does not appear to be, no. 

. . . 

Q. Do you have any knowledge as to why the word “trade fixtures” 

does not apply in the definition of tenant’s work, but applies in other 

places in the lease? 

A. Other than my prior comment that tenant’s work includes some 

broad categories and not every specific item or category, no. And I 

would say from the debtor’s perspective, a trade fixture and 

equipment are highly synonymous. 

 

Pillari Tr. at 73:10 - 18; 74: , 74:20 - 75:2. 

 Mr. Pillari further testified that he doesn’t recall ever looking at the Lease in connection 

with his role as CFO until this dispute arose post-bankruptcy -- i.e., seven (7) years after it was 

executed.    

 

Case 20-10166-JTD    Doc 1169    Filed 10/30/20    Page 8 of 18



 9  

Q. Do you have any specific recollection prior to this issue arising 

with the landlord about the removal of FF&E, prior to that do you have 

any specific recollection of looking at this lease? 

A.  No, I do not. 

Q. So when would you say was the first time you reviewed this lease in 

any detail that you can remember? 

A. Probably within the last month. 

Q. Would that be after the FF&E was removed from the site? 

A. Yes. 

Pillari Tr., 28:23 - 29:8. 

Mr. Pillari’s Statements in the Pillari Declaration 

Despite his prior testimony at the Rule 30(b)(6) deposition, Mr. Pillari makes several 

statements in the Pillari Declaration about the Debtors’ intent as to several provisions of the Lease.  

Notably, these statements are not based on Mr. Pillari’s personal knowledge of the Lease 

negotiations or the Debtors’ decision-making process at the time the Lease was signed.  Rather, 

the Pillari Declaration asserts that Mr. Pillari has knowledge of the Debtor’s intent in one of two 

ways:  

(1) Because the Debtors sent their form lease to ATA when Lease negotiations began, and 

because Mr. Pillari has become aware of the Debtors’ intent as to the provisions in their 

form lease (at least since he was hired), Mr. Pillari can impute the Debtor’s intent in the 

negotiations and final Lease by running a redline between the form lease and the final 

Lease; or 

(2) Because the Debtors included provisions in its leases for various unrelated properties that 

are similar or identical to provisions in the Lease, and because Mr. Pillari is aware of the 

Debtors’ intent in entering into those unrelated leases, Mr. Pillari can impute that the 

intent was the same with respect to the Lease.   

Mr. Pillari does not state that he actually negotiated any of the Leases that he has “become aware 
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of”, and further does not explain how he has “become aware of the Debtors’ intent” as to provisions 

in their form lease.4  The only way that Mr. Pillari could have become aware of these things would 

be through conversations with other persons who were involved in creating the form lease or 

otherwise negotiating actual leases with landlords.  To the extent Mr. Pillari is repeating that 

information, it is classic hearsay. 

ANALYSIS 

 By this Motion, ATA moves to strike those portions of the Pillari Declaration listed on 

Exhibit 6 (the “Challenged Statements”) and related exhibits referenced therein, which also sets 

forth the basis for each Challenged Statement.  The Debtors cannot lay foundation for the majority 

of the Challenged Statements because Mr. Pillari lacks personal knowledge to support such 

statements, and several of the Challenged Statements are irrelevant and can only be based on 

hearsay.  The Challenged Statements should also be excluded to further the purpose of Rule 

30(b)(6), as the Challenged Statements improperly contradict Mr. Pillari’s deposition testimony 

on behalf of the Debtors.  

 

 
4  Importantly, the Debtors have never produced the purported “form lease” or any leases with any 
other landlords in this Contested Matter.  On July 10, 2020, ATA specifically requested pursuant to FRCP 

34 that the Debtors produce all documents showing the Debtor’s intent regarding the Lease with ATA: 

“[Produce] any and all Documents and Communications (including internal and external emails) relating 
to the negotiation of and interpretation of the terms of the Lease, including relating to: (i) “Tenant’s 

Work” as defined in the Lease, (ii) trade fixtures, (iii) fixtures, and (iv) what property would be subject to 

removal from the Premises (or remaining at the Premises) at the expiration of the Lease term.”  See ATA’s 

Request For Production attached hereto as Exhibit 4 and incorporated herein by this reference.  The 
Debtors’ attempt to now present evidence on its purported data bank of leases to show its interpretation of 

the Lease when the Debtors withheld all of these documents from ATA constitutes classic trial by ambush 

in violation of the federal rules of procedure.  See Declaration of Isaac M. Gabriel, attached hereto as 

Exhibit 5 and incorporated herein by this reference.  
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The Court Should Strike the Challenged Statements for  

Lack of Foundation, Hearsay, and Relevance 

Mr. Pillari lacks personal knowledge to support many of the Challenged Statements as 

required by Rule 602 of the Federal Rules of Evidence (“FRE”).  He did not participate in 

analyzing or negotiating the Lease at the time it was signed, as he was not even employed by the 

Debtors at that time.  Nor does Mr. Pillari state that he participated in the negotiation of any lease 

at any time on behalf of the Debtors.  Mr. Pillari merely infers the Debtors’ intent under the Lease 

by reviewing various documents for purposes of this Contested Matter—he has no firsthand 

knowledge of any negotiations or the intent of both parties in entering into any lease.  For this 

reason, the Debtors cannot lay foundation for the majority of the Challenged Statements. 

Further, the Debtors’ lease negotiations with other landlords on unrelated properties at 

various points in time are irrelevant under FRE 401, particularly if those leases were entered into 

after the Lease with ATA.  Even if those negotiations did involve Mr. Pillari (and there are no 

foundational statements in his Declaration supporting such an inference), the resulting 

agreements have no bearing on the parties’ intent regarding the terms of the Lease.  Evidence of 

provisions in unrelated leases with different properties in different states with different landlords 

does not bolster any “fact [that] is of consequence in determining [this] action.”  FRE 401.   

It also appears that many of Mr. Pillari’s statements in the Pillari Declaration are based on 

information that he was told regarding the Debtors’ intent in negotiating the Lease and the Debtors’ 

other leases on unrelated properties.  Any such statements are based on hearsay.  FRE 801.  

Regardless of whether Mr. Pillari could have offered such statements as testimony in the Debtors’ 

Rule 30(b)(6) deposition, they are inadmissible at the Hearing.  Id. The Debtors are required to 
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present a competent witness at trial with personal knowledge.  Rule 30(b)(6) does not apply in a 

trial setting. 

Courts in several jurisdictions have recognized that a party’s intent with respect to an 

agreement can only be known by those who participated in the negotiations, and that individuals 

without firsthand knowledge cannot testify regarding intent.  See Bd. of Trustees of Univ. of Illinois 

v. Ins. Corp. of Ireland, 969 F.3d 329, 334 (7th Cir. 1992); Portside Growth & Opportunity Fund 

v. Gigabeam Corp., 557 F. Supp. 2d 427, 431 n.16 (S.D.N.Y. 2008); Aspex Eyewear, Inc. v. E’lite 

Optik, Inc., CV–S–00–1116, 2003 WL 25730506 (D.Nev. Aug.6, 2003); Consol. Rail Corp. v. 

Grand Trunk W. R. Co., No. 09-CV-10179, 2011 WL 6004291, at *7 (E.D. Mich. Dec. 1, 2011); 

Gen. Motors Corp. v. Superior Court, 12 Cal. App. 4th 435, 442, 15 Cal. Rptr. 2d 622, 627 (1993).  

These cases are directly on point and a brief overview of each is set forth below to further illustrate 

the rulings therein: 

• In Bd. of Trustees of Univ. of Illinois v. Ins. Corp. of Ireland, an insurance company 

produced a witness who admitted in his deposition that he was not involved in the 

negotiations of the insurance policy in question.  The witness offered his opinion, based 

on his experience as an insurance professional, as to what the intent of the parties would 

have been.  The witness was nominally involved in drafting the language used in the 

agreement but was not present for the negotiations.  Even so, the court noted that, with 

regard to the witness’s opinion, the “plain fact [was] that his testimony [was] irrelevant” 

because “he was not involved in negotiating the terms of the policy, and, not having 

been a party to the negotiating discussions, he had no knowledge of what [the other 

parties’] intentions were.”  The court concluded that because the witness had no 

firsthand knowledge of the parties’ intent, his opinion did not create a triable issue of 

fact.  

 

• Portside Growth concerned a qualified right of redemption associated with convertible 

preferred stock.  An ambiguity existed regarding a “Triggering Events” clause in the 

agreement.  The defendant offered an affidavit from its corporate attorney that opined 

on the parties’ intent at the time the agreement was drafted.  Although the attorney 

explained that the underlying agreements were drafted to protect shareholders and that 

plaintiffs were interpreting them incorrectly, the court rejected these arguments because 

the attorney was uninvolved in the drafting of the agreements and lacked personal 

knowledge of the drafting and negotiation process. 
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• Aspex Eyewear concerned a commercial agreement in which a party represented that it 

had acquired a number of patents.  The question presented to the court was whether the 

acquisition agreement included two specific patents that were, under the plain terms of 

the agreement, not included because they were not in existence at the time of the 

agreement.  The purchasing party’s Executive Vice President testified in his deposition 

that the agreement was drafted to include the two patents.  The court found that 

evidence to be irrelevant in considering a motion for summary judgment because it was 

inadmissible under FRE 602.  Because the deponent was not involved in negotiating 

the agreement, he had no personal knowledge of the parties’ intent.  His testimony on 

drafting and negotiating the agreement was therefore inadmissible. 

 

• In Consol. Rail Corp., the court was called on to interpret the ambiguous term “Trenton 

Steel Warehouse” in a Trackage Rights Agreement related to a railroad.  The witness 

had previously worked for the plaintiff, then later became an employee of the defendant.  

His work for the defendant involved Trackage Rights Agreements, but he testified that 

he had stopped working for the defendant by the time the agreement in question was 

drafted and that he never reviewed or saw it before preparing for his deposition.  He 

also stated in his deposition that he could not testify as to the intent regarding the terms 

of the agreement.  The court excluded him from testifying about the negotiation, 

drafting, or parties’ intentions because it was outside of his personal knowledge. 

 

• Gen. Motors Corp. involved interpretation of a liability release provision in a 

settlement agreement.  The plaintiff, whose wife died in a car accident, settled with the 

other driver and released “any and all persons, firms, and corporations” from liability. 

The plaintiff then hired a different attorney and brought suit against the manufacturer.  

The question presented was whether the initial settlement agreement released the 

manufacturer.  In opposing the manufacturer’s motion for summary judgment, the 

plaintiff offered a declaration from its new attorney interpreting the settlement 

agreement.  The court held that there was no triable issue of fact regarding 

interpretation of the settlement agreement because the attorney was not involved in 

negotiating the release and therefore had no personal knowledge. 

 

As these cases illustrate, an individual such as Mr. Pillari who had no involvement in 

negotiating an agreement lacks personal knowledge and cannot testify regarding the parties’ intent 

in negotiating and entering into that agreement.  The crux of this Contested Matter is the contention 

that the Lease is ambiguous and that the intent of the parties that negotiated the Lease should 

therefore govern its interpretation.  Mr. Pillari did not negotiate the Lease and was not even 

employed by the Debtors when the Lease was signed.  He lacks any personal knowledge of the 

parties’ intent in entering into the Lease and is not competent to testify on the content of the 
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Challenged Statements.  Therefore, because the Debtors cannot lay foundation for the majority of 

the Challenged Statements, and as a result of the other evidentiary issues described above, the 

Challenged Statements should be stricken.   

Alternatively, the Court Should Exclude the Challenged Statements To Further the 

Purpose of Rule 30(b)(6) Because They Improperly Contradict Mr. Pillari’s Deposition 

Testimony On Behalf of the Debtors 

Pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure, a party may depose an 

individual who is designated by a company to testify on the company’s behalf.  Fed. R. Civ. P. 

30(b)(6).  Once a notice of a Rule 30(b)(6) deposition is provided, “[a] corporation has an 

affirmative duty to produce a representative who can answer questions that are within the scope of 

the matters described in the notice.”  Harris v. New Jersey, 259 F.R.D. 89, 92 (D.N.J. 2007).  If 

the deposition notice includes topics outside the representative’s personal knowledge, the 

corporation has a duty to prepare its representative to testify on those topics. Crawford v. George 

& Lynch, Inc., 19 F. Supp. 3d 546, 554 (D. Del. 2013) (“If necessary, the deponent must use 

documents, past employees, or other resources to obtain responsive information.”); Donald M. 

Durkin Contracting, Inc. v. City of Newark, No. CVIA 04-163 GMS, 2006 WL 2724882, at *5 (D. 

Del. Sept. 22, 2006) (Rule 30(b)(6) designee “had an affirmative obligation to be prepared on the 

noticed topics so that she could give complete, knowledgeable, and binding answers on behalf of 

the party.”).  Given this duty, “[t]he testimony of a Rule 30(b)(6) witness is binding on the entity 

and goes beyond the individual’s personal knowledge.”  Harris, 259 F.R.D. at 92; Crawford, 19 

F. Supp. 3d at 554 (“A Rule 30(b)(6) witness’s testimony is binding on the corporation.”). 

The “binding” nature of a Rule 30(b)(6) deponent’s testimony is not akin to a judicial 

admission, but, rather, indicates that the testimony is deemed to be that of the corporation itself.  

See Hanna v. Giant Eagle Inc, 777 F. App’x 41, 42 (3d Cir. 2019) (citing State Farm Mut. Auto. 

Ins. Co. v. New Horizont, Inc., 250 F.R.D. 203, 212 (E.D. Pa. 2008)).  Although Rule 30(b)(6) 
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testimony does not constitute a judicial admission, a party is not entitled to “retract prior testimony 

with impunity.”  New Horizont, Inc., 250 F.R.D. at 212.   

By way of example, the New Horizont court noted several cases in which submission of 

evidence directly contradicting earlier Rule 30(b)(6) deposition testimony was disregarded in the 

context of a motion for summary judgment.  Id. at 13 (citing Rainey v. Am. Forest & Paper Ass’n, 

Inc., 26 F.Supp.2d 82, 95 (D.D.C.1998)).  In Rainey, a former employee sued under the Fair Labor 

Standards Act seeking unpaid overtime.  The defendant designated two Rule 30(b)(6) witnesses.  

At their depositions, both witnesses disclaimed knowledge of several topics that had been listed in 

the plaintiff’s deposition notice.  After the plaintiff moved for summary judgment, the defendant 

filed an affidavit provided by a third individual stating contentions favorable to the defendant’s 

case that conflicted with the Rule 30(b)(6) deponents’ testimony.  In refusing to consider the 

affidavit, the court noted that the purpose of Rule 30(b)(6) is “to prevent a corporate defendant 

from thwarting inquiries during discovery, then staging an ambush during a later phase of the case.”  

Rainey, 26 F.Supp.2d at 95 (“Unless it can prove that the information was not known or was 

inaccessible, a corporation cannot later proffer new or different allegations that could have been 

made at the time of the 30(b)(6) deposition.”).  It further explained that the Rule “binds the 

corporate party to the positions taken by its 30(b)(6) witnesses so that opponents are, by and large, 

insulated from trial by ambush.”  Id. at 95.  The plaintiff was not seeking a further deposition of 

the corporate defendant, nor was it seeking sanctions, and it was entitled merely to exclude the 

evidence from consideration in order to further the purpose of Rule 30(b)(6).  Id. at 95-96.   

Courts in other jurisdictions have reached similar conclusions.  See Reilly v. Natwest 

Markets Grp. Inc., 181 F.3d 253, 268–69 (2d Cir. 1999) (barring two subsequent knowledgeable 

witnesses from testifying at trial on a matter that was the subject of a prior Rule 30(b)(6) deposition, 
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and on which the initially designated deponent disclaimed knowledge); United States v. Taylor, 

166 F.R.D. 356, 362 (M.D.N.C.), aff’d, 166 F.R.D. 367 (M.D.N.C. 1996) (“[I]f a party states it 

has no knowledge or position as to a set of alleged facts or area of inquiry at a Rule 30(b)(6) 

deposition, it cannot argue for a contrary position at trial without introducing evidence explaining 

the reasons for the change.”); Wilson v. Lakner, 228 F.R.D. 524, 530 (D. Md. 2005) (“[D]epending 

on the nature and extent of the obfuscation, the testimony given by the non-responsive deponent 

(e.g. ‘I don’t know’) may be deemed ‘binding on the corporation’ so as to prohibit it from offering 

contrary evidence at trial.”). 

Applying the foregoing law, Mr. Pillari cannot testify as to the Debtors’ intent with respect 

to the Lease or any terms thereof.  Based on his testimony at the Rule 30(b)(6) deposition, Mr. 

Pillari lacks any personal knowledge as to the negotiations of the Lease and the Debtors’ intent 

regarding certain provisions therein (including with respect to the difference between what 

constituted fixtures versus trade fixtures).  What is more, the Debtors failed to disclose any 

documents under Rule 26 or Rule 34 relating to “other leases” that would have borne on the 

interpretation of the Lease and the purported intent of the Debtors (see FN 3, supra) and ATA 

never had the opportunity to question Mr. Pillari at his deposition as to any of these other, after the 

fact leases (leases that Mr. Pillari nonetheless appears to have had no involvement negotiating).5  

Mr. Pillari did not seek to educate himself as to the Debtors’ intent before the Rule 30(b)(6) 

deposition and did not speak with any decision maker who negotiated the Lease for the Debtors 

regarding such intent.  And, even if he had done so, Mr. Pillari cannot testify at trial as to what 

 
 
5   Under FRCP 37, such documents must be excluded.  See, e.g., Davis v. Lakeside Motor Co., 2014 WL 

1316945, at *8 (N.D. Ind. Mar. 31, 2014) (excluding documents at trial that were not disclosed during 

discovery in connection with a Rule 34 request); Spano v. Boeing Co., 2015 WL 4941698, at *5 (S.D. Ill. 
Aug. 19, 2015) (same).  Undersigned counsel is filing a good faith meet and confer certificate 

contemporaneously herewith. 
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such person(s) would have told him, as the testimony would be hearsay.  See Fed. R. Evid. 801(c) 

(“‘Hearsay’ means a statement that: (1) the declarant does not make while testifying at the current 

trial or hearing; and (2) a party offers in evidence to prove the truth of the matter asserted in the 

statement.”). 

Indeed, Mr. Pillari testified that all of his interpretations and opinions relating to the Lease 

came from simply reading it.  This has nothing to do with the “intent” regarding conflicting or 

ambiguous terms.  The Court can simply read the Lease, but where terms are ambiguous or 

conflicting, the intent of the parties controls.  And, under governing Kentucky law, the intent of 

the parties is the most important factor regarding whether equipment becomes a fixture or remains 

a removable trade fixture. 

Mr. Pillari clearly disclaimed such knowledge at the Rule 30(b)(6) deposition and those 

responses are binding on the Debtor.  Any information regarding intent that Mr. Pillari now seeks 

to introduce as to the Lease with ATA could have only been learned through conversations with 

others, which means that testimony is inadmissible hearsay.  Such testimony would defeat the 

intended purpose of Rule 30(b)(6) depositions and Rule 26’s initial disclosure requirement, given 

that the Debtors designated Mr. Pillari as the only witness for the Debtors with knowledge of the 

Lease negotiations.  To allow Mr. Pillari’s testimony on these issues (by declaration) would, as the 

Rainey court expressed, constitute a “trial by ambush” and allow the Debtors to profit by their 

prior failure to adequately prepare their witness as required by Rule 30(b)(6).  As the Rainey court 

cautioned, such an “eleventh hour alteration is inconsistent with Rule 30(b)(6), and is precluded 

by it.”  Id. at 95. 
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Accordingly, those portions of the Pillari Declaration regarding the Debtor’s intent under 

the Lease, including with respect to the installation of equipment and whether such equipment was 

intended to be a fixture or removable trade fixture, should be excluded. 

WHEREFORE, ATA respectfully requests that the Court: 

1. Strike the Challenged Statements as set forth on Exhibit 6 hereto; 

2. Exclude those portions of the Pillari Declaration regarding the parties’ intent 

under the Lease, including with respect to the meaning of “fixtures” or “trade 

fixtures” and what was removable from the Louisville Premises under the Lease;  

3. Preclude the introduction of the Debtors’ exhibits which were not disclosed to 

ATA during discovery as set forth on Exhibit 6 hereto; and 

4. Grant such other and further relief as the Court deems just and proper. 

Respectfully submitted, 

Dated:  October 30, 2020   CIARDI CIARDI & ASTIN 

  

/s/ Daniel K. Astin 

Daniel K. Astin (No. 4068) 

1204 N. King Street 

Wilmington, Delaware 19801 

Tel:  (302) 658-1100 

Fax:  (302) 658-1300 

dastin@ciardilaw.com 

 

      -and- 

 

Isaac M. Gabriel, Esq. (admitted pro hac vice) 

QUARLES & BRADY LLP 

One Renaissance Square 

Two North Central Avenue 

Phoenix, Arizona  85004-2391 

Telephone:  602-229-5200 

Facsimile:  602-229-5690 

isaac.gabriel@quarles.com 

 

Attorneys for ATA Forum Louisville KY, LLC 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

LUCKY’S MARKET PARENT COMPANY., 

et al.,  

Debtors.1 

Chapter 11 

Case No. 20-10166 (JTD) 

(Jointly Administered) 

NOTICE OF DEPOSITION OF LUCKY'S MARKET OPERATING COMPANY, LLC 

TO: Lucky's Market Operating Company, LLC 

c/o Christopher A. Ward, Esq. and Liz Boydston, Esq. 

POLSINELLI PC 

222 Delaware Avenue, Suite 1101 

Wilmington, Delaware 19801 

ATA Forum Louisville KY, LLC (“Landlord”), by and through its undersigned counsel, 

Ciardi Ciardi & Astin and Quarles & Brady LLP, hereby serves this Notice of Deposition pursuant 

to Federal Rule of Civil Procedure 30(b)(6), made applicable through Federal Rule of Bankruptcy 

Procedure 7030 and 9014, on Lucky's Market Operating Company, LLC, successor by merger to 

Lucky’s Farmers Market of Louisville, LLC (the “Louisville Debtor”), and notifies it of its 

obligation to designate one or more officers, directors, managing agents, or other persons who 

consent to testify on its behalf related to that certain Shopping Center Lease dated July 30, 2013 

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding 

Company, LLC (5480), Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), 

Lucky’s Farmers Market, LP (0828), Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s 

Market Holding Company 2, LLC (0607), Lucky’s Market GP 2, LLC (9335), Lucky’s Market 2, LP 

(8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers Market of Billings, LLC (8088), 

Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of Rock Hill, LLC (3386), 

LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s Market of 

Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 

LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC 

(2033), Lucky’s Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 

D.I. 898
Filed 7/23/2020
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(the “Lease”) of approximately 30,000 square feet of retail space (the “Louisville Premises”) 

located at 100-300 Hurstbourne Parkway in Louisville, Jefferson County, Kentucky, for 

appearance at a deposition to be held via video conferencing (Zoom or Microsoft Teams) on 

August 11, 2020 at 12:30 EST, to remain there until excused, and to testify.  The testimony will 

be recorded by stenographic means. 

The following is the scope of the examination:   

1. The negotiation of and interpretation of the terms of the Lease, including relating 

to: (i) “Tenant’s Work” as defined in the Lease, (ii) trade fixtures, (iii) fixtures, and (iv) what 

property would be subject to removal from the Louisville Premises) (or remaining at the Louisville 

Premises) at the expiration of the Lease term. 

2. The Louisville Debtor’s undertaking and completion of “Tenant’s Work” as 

defined in the Lease, including (i) the creation and submission of plans to Landlord for approval, 

including all architectural plans, plumbing schematics, electrical schematics, and other drawings, 

(ii) all contracts, invoices, and purchase orders relating to any pipes, condensers, wiring, cabinets, 

equipment, fixtures, or trade fixtures installed or placed on the Louisville Premises, (iii) all 

Communications with Landlord regarding Tenant’s Work, including requests for reimbursement 

or payment directly to third parties, and (iv) all amounts paid by the Louisville Debtor that were 

not reimbursed by the Landlord for any improvements to the Louisville Premises. 

3. The sale process and sale of any personal property, trade fixtures, or fixtures 

purportedly owned by the Louisville Debtor during the Bankruptcy Case, including (i) compliance 

with the Interim Order Authorizing (I) Procedures for Store Closing Sales and (II) Assumption of 

the Liquidation Consulting Agreement [Docket No. 51] (the “Interim Order”), entered in the 

bankruptcy case, (ii) the designation of the articles sold, (iii) the direction given to and 
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communications with the Liquidation Consultant regarding any potential or actual sale, and (iv) 

any oversight or control exercised by the Debtor over any person or entity relating to the removal 

of articles from the Louisville Premises. 

4. All communications with the Landlord regarding the Bankruptcy Case, the Interim 

Order, and any disputes over fixtures or what could or could not be removed from the Premises. 

5. Any damage occurring to the Louisville Premises from January 27, 2020 - February 

29, 2020, and repair, maintenance, or restoration to the Louisville Premises undertaken by the 

Louisville Debtor or any of its agents. 

Dated:  July 23, 2020    CIARDI CIARDI & ASTIN 

 Wilmington, Delaware 

 

/s/ Joseph J. McMahon, Jr. 

Daniel K. Astin (No. 4068) 

Joseph J. McMahon, Jr. (No. 4819) 

1204 N. King Street 

Wilmington, Delaware 19801 

Tel:  (302) 658-1100 

Fax:  (302) 658-1300 

jmcmahon@ciardilaw.com 

 

      -and- 

 

      Walter W. Gouldsbury III 

      CIARDI CIARDI & ASTIN 

      One Commerce Square, Suite 3500 

      2005 Market Street 

      Philadelphia, PA 19103 

      Tel:  (215) 557-3550 

      Fax:  (215) 557-3551 

      wgouldsbury@ciardilaw.com 

 

      -and- 
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Isaac M. Gabriel, Esq.  

(admitted pro hac vice) 

QUARLES & BRADY LLP 

One Renaissance Square 

Two North Central Avenue 

Phoenix, Arizona  85004-2391 

Telephone:  602-229-5200 

Facsimile:  602-229-5690 

isaac.gabriel@quarles.com 

 

Attorneys for ATA Forum Louisville KY, LLC 
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CERTIFICATE OF SERVICE 

 

I, Joseph J. McMahon, Jr., Esquire, hereby certifies that on July 23, 2020, a copy of the 

foregoing Notice of Deposition of Lucky's Market Operating Company, LLC was served upon 

the entities listed below via electronic mail and first-class United States mail, postage prepaid. 

Christopher A. Ward, Esq. 

POLSINELLI PC 

222 Delaware Avenue, Suite 1101  

Wilmington, Delaware 19801  

cward@polsinelli.com 

  

Liz Boydston, Esq. 

POLSINELLI PC 

2950 N. Harwood, Suite 2100  

Dallas, TX 75201  

lboydston@polsinelli.com 

 

Matthew P. Ward, Esq. 

Morgan L. Patterson, Esq. 

WOMBLE BOND DICKINSON (US) LLP 

1313 North Market Street, Suite 1200 

Wilmington, Delaware 19801 

matthew.ward@wbd-us.com 

morgan.patterson@wbd-us.com 

 

Mark S. Indelicato, Esq. 

Mark T. Power, Esq. 

Jeffrey Zawadzki, Esq. 

HAHN & HESSEN LLP 

488 Madison Avenue 

New York, New York 10022 

mindelicato@hahnhessen.com 

mpower@hahnhessen.com 

jzawadski@hahnhessen.com 

 

Office of the United States Trustee 

Attention:  Timothy Fox, Esq. 

844 N. King Street, Suite 2207, Lockbox 35 

Wilmington, DE  19801 

timothy.fox@usdoj.gov 

        /s/ Joseph J. McMahon, Jr. 

        Joseph J. McMahon, Jr. (No. 4819)  

 

Case 20-10166-JTD    Doc 1169-1    Filed 10/30/20    Page 6 of 6

mailto:cward@polsinelli.com
mailto:lboydston@polsinelli.com
mailto:matthew.ward@wbd-us.com
mailto:morgan.patterson@wbd-us.com
mailto:mindelicato@hahnhessen.com
mailto:mpower@hahnhessen.com
mailto:jzawadski@hahnhessen.com
mailto:timothy.fox@usdoj.gov


 
 
 

Exhibit "2"  

Case 20-10166-JTD    Doc 1169-2    Filed 10/30/20    Page 1 of 7



 

  
74299247.1 

IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

In re: 
 
LUCKY’S MARKET PARENT COMPANY, 
LLC, et al.,1 
 

Debtors. 

 
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Jointly Administered) 

 

INITIAL DISCLOSURES OF DEBTORS 

The above-captioned debtors and debtors in possession (the “Debtors”), pursuant to 

Federal Rule of Bankruptcy Procedure 7026 and Federal Rule of Civil Procedure 26(a)(1), hereby 

provide their initial disclosures. 

I. INTRODUCTORY STATEMENT 

1. The following initial disclosures are based on information reasonably available to 

Debtors as of the date of service of this document. By making these initial disclosures, Debtors do 

not represent that they are identifying every document, tangible thing, or witness that they may 

use to support their claims or defenses, and they do not waive any right to object to the production 

of any document or tangible thing on the basis of any privilege, the work product doctrine, 

relevancy, undue burden, or any other valid objection. Debtors have made a good faith effort to 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC (5480), 
Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP (0828), 
Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), Lucky’s 
Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers 
Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of 
Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s 
Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), Lucky’s 
Market of Naples, FL, LLC (8700), Sinoc, Inc. (0723), Lucky’s Farmers Market of Ellisville, LLC (2875), and Lucky’s 
Farmers Market of Lexington, KY, LLC (3446). 
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identify information subject to the disclosure requirements of Rule 26(a)(1) of the Federal Rules 

of Civil Procedure, which is reflected herein. 

2. Debtors’ initial disclosures are made without waiving: (1) the right to object on the 

grounds of competency, privilege, relevancy and materiality, hearsay, or any other proper grounds; 

(2) the right to object to the use of any such information for any purpose, or in part, at any 

subsequent stage of the proceeding in this or any other action; or (3) the right to object on any 

grounds, at any time, to any other discovery proceeding involving or relating to the subject matter 

of these disclosures. Debtors reserve the right to supplement the information provided in these 

disclosures at any time prior to trial as additional information becomes available.   

3. Capitalized terms used but not otherwise defined herein shall have the meanings 

ascribed to them in the Objection of the Debtors to ATA Forum Louisville KY, LLC’s Application 

For Allowance of Administrative Claims Under 11 U.S.C. §§ 105, 503(b), and 365(d)(3) [Docket 

No. 805] (the “Debtors’ Objection”). 

II. DISCLOSURES 

 Subject to and without waiving the above reservations, Debtors disclose the following: 

A. The name and, if known, the address and telephone number of each individual likely to 

have discoverable information—along with the subjects of that information—that Debtors may 

use to support their defenses, unless the use would be solely for impeachment:   

 (1) Andrew Pillari, Corporate Representative of Debtors 
Address and Phone: 
The corporate representative may be contacted through Debtors’ undersigned 
counsel. 
Subject of Information: 
The corporate representative of Debtors will have information related to: Debtors’ 
business operations; negotiation of the Louisville Lease; the terms of Louisville 
Lease; communications between Debtors and ATA Forum Louisville KY, LLC 
(“Landlord”); communications between Debtors and Buyer; communications 
between Debtors and Liquidation Consultant; the Louisville GOB Sale; the Store 

Case 20-10166-JTD    Doc 1169-2    Filed 10/30/20    Page 3 of 7



 

 3 
74299247.1 

Closing Procedures Motion; the Store Closing Procedures; the Interim Store 
Closing Procedures Order; and the Final Store Closing Procedures Order. 
 

 (2) Rick Lewellyan 
Address and Phone: 
1200 E. Roosevelt Road, Suite 150 
Glen Ellyn, IL 60137 
630-953-2294 Office 
Subject of Information: 
Rick Lewellyan will have information related to: Negotiation of the Louisville 
Lease; the terms of Louisville Lease; and communications between Debtors and 
Landlord related to the negotiation of the Louisville Lease. 
 

(3) Chad Renier, Corporate Representative of Buyer 
  Address and Phone: 

9252 Lee Lake Rd 
Pound, WI 54161-8626 
Subject of Information: 
Buyer’s corporate representative will have information regarding: Buyer’s business 
operations; Buyer’s agreement to purchase the Louisville FF&E; removal of the 
Louisville FF&E; communications between Buyer and Landlord; and 
communications between Debtors and Buyer. 

 
(4) Clarissa McLean 

  Address and Phone: 
Clarissa McLean may be contacted through Debtors’ undersigned counsel. 
Subject of Information: 
Clarissa McLean will have information regarding: Removal of the Louisville 
FF&E; communications between the Liquidation Consultant and Buyer; 
communications between the Liquidation Consultant and Landlord; and 
communications between the Liquidation Consultant and Debtors. 

 
(5) Dennis Jenkins 
 Address and Phone: 

  Dennis Jenkins may be contacted through Debtors’ undersigned counsel. 
Subject of Information: 
Dennis Jenkins will have information regarding: Sale process for the Louisville 
FF&E; the Louisville GOB Sale; removal of the Louisville FF&E; communications 
between the Liquidation Consultant and Buyer; communications between the 
Liquidation Consultant and Landlord; and communications between the 
Liquidation Consultant and Debtors. 

 
(6) Jon Larmore 
 Address and Phone: 

  2720 East Camelback Road Suite 220  
Phoenix, AZ 85016 
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Jon Larmore may be contacted through Landlord’s counsel. 
Subject of Information: 
Jon Larmore will have information regarding: Negotiation of the Louisville Lease; 
the terms of Louisville Lease; and communications between Debtors and Landlord 
related to the Louisville Lease. 
 

(7) Howard Ball (Altus Commercial Real Estate) 
 Address and Phone: 

  5755 North Point Pkwy, Suite 84 
Alpharetta, GA 30022 
Subject of Information: 
Howard Ball will have information regarding: Negotiation of the Louisville Lease; 
the terms of Louisville Lease; and communications between Debtors and Landlord 
related to the Louisville Lease. 
 

(8) Jeremy Hamilton 
 Address and Phone: 

  2720 East Camelback Road Suite 220  
Phoenix, AZ 85016 
Jeremy Hamilton may be contacted through Landlord’s counsel. 
Subject of Information: 
Jeremy Hamilton will have information regarding: Removal of the Louisville 
FF&E; Louisville FF&E that remains at the Louisville Store; alleged damages to 
the Louisville Store; communications between the Landlord and Buyer; 
communications between the Landlord and the Liquidation Consultant; and 
communications between the Landlord and Debtors. 
 

(9) Travis Malboeuf 
 Address and Phone: 

  2720 East Camelback Road Suite 220  
Phoenix, AZ 85016 
Travis Malboeuf may be contacted through Landlord’s counsel. 
Subject of Information: 
Travis Malboeuf will have information regarding: Removal of the Louisville 
FF&E; Louisville FF&E that remains at the Louisville Store; alleged damages to 
the Louisville Store; communications between the Landlord and Buyer; 
communications between the Landlord and the Liquidation Consultant; and 
communications between the Landlord and Debtors. 

 
B. A description by category and location of all documents, data compilations, and tangible 

things in the possession, custody, or control of Debtors that Debtors may use to support their 

defenses: 

Case 20-10166-JTD    Doc 1169-2    Filed 10/30/20    Page 5 of 7



 

 5 
74299247.1 

Documents and communications that are or will be in the possession of Debtors or Debtors’ 

counsel are as follows: the Louisville Lease and documents executed in connection with 

the Louisville Lease; documents related to the sale of the Louisville FF&E; 

communications between Debtors and Landlord, or any of Debtors’ agents on behalf of 

Debtors; documents related to the Tenant’s Work and the Tenant Improvement Allowance 

(each as defined in the Louisville Lease); documents produced by Debtors in response to 

any discovery request served on Debtors; documents produced by Landlord in response to 

any discovery request served on Landlord by Debtors or any third party; and documents 

produced by any third party in response to a subpoena issued by Landlord or Debtors. The 

foregoing may be accessed through Debtors’ counsel. Debtors reserve the right to 

supplement this list should additional documents become available. 

C. A computation of damages claimed by Debtors: 

Not Applicable. 

D. A copy of any insurance agreement under which an insurer may be liable to satisfy part or 

all of a judgment which may be entered in the action or to indemnify or reimburse for payments 

made to satisfy the judgment.   

The Debtors have property insurance, however the Debtors have not reviewed the policy 

to determine if the policy would cover the claims alleged.  
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Dated:  July 27, 2020          Respectfully submitted,  
 Wilmington, Delaware 

 POLSINELLI PC  
 

 /s/Liz Boydston        
 Christopher A. Ward (Del. Bar No. 3877) 
 Brenna A. Dolphin (Del. Bar No. 5604) 
 222 Delaware Avenue, Suite 1101 
 Wilmington, Delaware 19801 
 Telephone: (302) 252-0920 
 Facsimile: (302) 252-0921 
 cward@polsinelli.com 
 bdolphin@polsinelli.com 
 
 -and- 
 
 Liz Boydston (Admitted Pro Hac Vice) 

2950 N. Harwood, Suite 2100 
Dallas, Texas 75201 
Telephone: (214) 661-5557 
lboydston@polsinelli.com  

 
 -and- 
 
 Caryn Wang (Admitted Pro Hac Vice) 

1201 West Peachtree Street NW, Suite 1100 
Atlanta, Georgia 30309 
Telephone: (404) 253-6016 
cewang@polsinelli.com  

 
     Counsel to the Debtors and  

      Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

LUCKY’S MARKET PARENT COMPANY., 

et al.,  

 

   Debtors.1 

 

  

Chapter 11 

 

Case No. 20-10166 (JTD) 

 

(Jointly Administered) 

 

 
 

ATA FORUM LOUISVILLE KY, LLC’S FIRST SET OF REQUESTS FOR 

PRODUCTION OF DOCUMENTS DIRECTED TO THE DEBTORS RE:  ITS 

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE CLAIMS UNDER 11 

U.S.C. §§ 105, 503(b), AND 365(d)(3) 

 

Pursuant to Rules 26, 30 and 34 of the Federal Rules of Civil Procedure, made applicable 

by Rules 9014, 7026, 7030 and 7034 of the Federal Rules of Bankruptcy Procedure, ATA Forum 

Louisville KY, LLC (“Landlord”) hereby requests that the above-captioned debtors (“Debtors”) 

produce the following documents described on the attached Exhibit “A” to the undersigned 

counsel for the Trustee at the offices of Ciardi Ciardi & Astin, 1204 N. King Street, Wilmington, 

Delaware 19801 within twenty-five (25) days of the date listed on the signature block at the end 

of the document. 

 

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding 

Company, LLC (5480), Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), 

Lucky’s Farmers Market, LP (0828), Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s 

Market Holding Company 2, LLC (0607), Lucky’s Market GP 2, LLC (9335), Lucky’s Market 2, LP 

(8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers Market of Billings, LLC (8088), 

Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of Rock Hill, LLC (3386), 

LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s Market of 

Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 

LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC 

(2033), Lucky’s Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 
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Respectfully submitted, 

Dated:  July 10, 2020    CIARDI CIARDI & ASTIN 

 Wilmington, Delaware 

 

/s/ Joseph J. McMahon, Jr. 

Daniel K. Astin (No. 4068) 

Joseph J. McMahon, Jr. (No. 4819) 

1204 N. King Street 

Wilmington, Delaware 19801 

Tel:  (302) 658-1100 

Fax:  (302) 658-1300 

jmcmahon@ciardilaw.com 

 

      -and- 

 

      Walter W. Gouldsbury III 

      CIARDI CIARDI & ASTIN 

      One Commerce Square, Suite 3500 

      2005 Market Street 

      Philadelphia, PA 19103 

      Tel:  (215) 557-3550 

      Fax:  (215) 557-3551 

      wgouldsbury@ciardilaw.com 

 

      -and- 

 

Isaac M. Gabriel, Esq.  

(admitted pro hac vice) 

QUARLES & BRADY LLP 

One Renaissance Square 

Two North Central Avenue 

Phoenix, Arizona  85004-2391 

Telephone:  602-229-5200 

Facsimile:  602-229-5690 

isaac.gabriel@quarles.com 

 

Attorneys for ATA Forum Louisville KY, LLC 
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Exhibit "A" 

[Request for Documents] 
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DEFINITIONS 

 

As used herein, unless otherwise indicated: 

1. “Bankruptcy Cases” means the Chapter 11 bankruptcy cases filed on the Petition 

Date, pending in the Bankruptcy Court, and jointly administered under Case No. 20-10166-JTD. 

2. “Bankruptcy Court” means the United States Bankruptcy Court for the District of 

Delaware.  

3. “Closing Procedures Motion” means the Motion of Debtors for Approval of (I) 

Procedures for Store Closing Sales and (II) Assumption of the Liquidation Consulting Agreement 

[Docket No. 13]. 

4. “Communication” means all correspondence, notes, emails, text messages, instant 

messages, faxes, memoranda, and all other forms of oral, written or electronic communication.  

This definition includes, without limitation, documents exchanged or transmitted in conjunction 

with any verbal, written, or electronic communication, and includes any notes or other documents 

memorializing the substance of such communication. 

5. “Debtors” means all of the debtors in the jointly administered Bankruptcy Cases, 

including the Louisville Debtor, including any of their agents, consultants, attorneys, subsidiaries, 

employees, officers, members, directors, managers, or any other Person acting on behalf of any of 

the forgoing.  

6. “Document” is intended to include every writing of every type and description, and 

every other instrument or device by which, through which or on which information or data has 

been recorded and/or preserved, including but not limited to all internal and external electronic 

mail, instant messages, text messages, internet postings, correspondence, notes, drafts, 

memoranda, plans and specifications, surveys, studies, analyses, tests, charts, graphs, estimates, 

Case 20-10166-JTD    Doc 1169-4    Filed 10/30/20    Page 5 of 12



QB\63908732.1 

 
 

summaries, contracts, agreements, telegrams, newsletters, publications, drafts of reports, 

preliminary reports, final reports, records, schedules, diaries, invoices, purchase orders, balance 

sheets, income statements and any other accounting records and workpapers, sound recordings, 

video recordings, computer printouts, appraisals, inventories, laboratory tests and underlying 

materials, formal and informal minutes of meetings (public  and private), agendas for and notes 

taken during such meetings, summaries of conversations, including interoffice and intraoffice 

memoranda, memoranda or notes memorializing or relating to conversations, conferences or 

telephone conversations, any and all tapes, photographs, photographic materials, and any and all 

other written, recorded, printed and typed matters of any kind or description.  The terms 

“document” or “documents” also include electronic mail, data processing or computer printouts, 

tapes, documents contained on hard drives or on floppy or hard disks, and retrieval listings, 

together with the programs and program documentation necessary to use or retrieve such 

information, and all other mechanical or electronic means of storing or recording data.  

“Document” and “documents” also include all copies which are, in any manner, not identical in 

content to the originals.  Any comment or notation appearing on any document, and not a part of 

the original text, is to be considered a separate “document.”  Any draft, or any other preliminary 

form of any document, is also to be considered a separate “document.” 

7. “Each” means each and every. 

8. “FF&E” means any furniture, fixtures, equipment, any property used to attach any 

personal property to the Premises (including pipes, fittings, brackets, or other such property), and 

any other personal property (excluding consumer goods offered for sale) located on the Premises 

at any time during the period beginning on February 28, 2019 through February 29, 2020, 

including, but not limited to, the Removed Property. 
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9. “Final Store Closing Procedures Order” means the Final Order Authorizing (I) 

Procedures for Store Closing Sales and (II) Assumption of the Liquidation Consulting Agreement 

[Docket No. 321] 

10. “Identify” with respect to specific facts means to explain in detail all facts and 

circumstances that involve or otherwise relate to the substance of each of the allegations, 

statements or questions to which reference is made, including all actions, omissions, instances, 

events, quantities and locations, including, without limitation, a description of each Document 

within your possession, custody, control, or knowledge that reports, summarizes or otherwise in 

any way memorializes, discusses, or otherwise relates to such facts.  With respect to a Person, 

“Identify” means to state the Person’s name, title (if any), address, and contact phone numbers. 

11. “Identify” with respect to any individual person means to set forth (1) his or her 

full name, present or last known residential and business addresses and telephone numbers; (2) 

name, address and telephone number of the person who was his or her employer at the time relevant 

to the Interrogatory; (3) his or her occupational position or job title at the time relevant to the 

Interrogatory; and (4) the name under which he or she generally does business, if self-employed. 

12. “Identify” with respect to an entity means to set forth (1) full name of the entity; 

(2) the nature of the entity (e.g., corporation); (3) address of its principal place of business; (4) 

name of its principal executive officer; (5) name of its most senior officer or employee having 

knowledge of the subject matter of the Interrogatory, and their present business title, business 

address and business telephone number; and (6) the name and address of any successor entity 

known to you. 

13. “Identify” with respect to a Document means to identify the document in sufficient 

detail so that it may be discovered pursuant to Rule 34.  Such identification should include at least 
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the following: (a) the date of the document (b) the signors of the document; (c) the names of all 

persons identified as recipients of the original or copies; and (d) each person who has a copy of 

the document.  

14. “Interim Store Closing Procedures Order” means the Interim Order Authorizing (I) 

Procedures for Store Closing Sales and (II) Assumption of the Liquidation Consulting Agreement 

[Docket No. 51]. 

15. “Landlord” means ATA Forum Louisville KY, LLC. 

16. “Lease” means that certain Shopping Center Lease dated July 30, 2013 entered into 

by and between Landlord and Louisville Debtor. 

17. “Liquidation Consultant” means Great American Global Partners, LLC, including 

any of its agents, consultants, attorneys, subsidiaries, employees, officers, members, directors, 

managers, or any other Person acting on behalf of any of the forgoing. 

18. “Louisville Debtor” means Lucky's Market Operating Company, LLC, successor 

by merger to Lucky’s Farmers Market of Louisville, LLC, including any of its agents, consultants, 

attorneys, subsidiaries, employees, officers, members, directors, managers, or any other Person 

acting on behalf of any of the forgoing. 

19. “Person” means individuals and entities of every kind, including, without 

limitation, associations, companies, trusts, estates, joint ventures, partnerships (general and 

limited), subsidiaries, and corporations, and means both the singular and plural. 

20. “Petition Date” means January 27, 2020. 

21. The terms “possession, custody or control” include and refer to the joint or several 

possession, custody or control not only of Plaintiff, but also the joint or several possession, custody 

or control by each present or former agent of Plaintiff, whether an attorney, accountant, employee, 
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agent, sponsor, spokesperson, investigator or representative, including any member of Plaintiff, 

who may have acted on behalf of Plaintiff. 

22. “Premises” means the approximately 30,000 square feet of retail space located at 

100-300 Hurstbourne Parkway in Louisville, Jefferson County, Kentucky. 

23. “Purchaser” means any purchaser of the Removed Property, including, without 

limitation, Chad Renier and/or Mechanical Removal & Relocation LLC, including any of their 

agents, consultants, attorneys, subsidiaries, employees, officers, members, directors, managers, or 

any other Person acting on behalf of any of the forgoing. 

24. The terms “related to,” “relating to,” “regarding,” “concerning,” “in connection 

with,” or “connected with,” means mentioning, discussing, summarizing, describing, reflecting, 

containing, referring to, depicting, arising from, in connection with, embodying, evidencing, 

constituting, concerning, supporting, reporting, purporting or involving an act, occurrence, event, 

transaction, fact, thing, or course of dealing. 

25. “Relevant Time Period” means the time period beginning from the Petition Date 

through February 29, 2020. 

26. “Removed Property” means any and all FF&E removed from the Premises by any 

of the Debtors, the Liquidating Consultant, or the Purchaser during the Relevant Time Period. 

INSTRUCTIONS 

 

1. The following requests for production are to be responded to separately, fully, and 

under oath, in accordance with the Federal Rules of Bankruptcy Procedure. 

2. These requests are continuing in nature and require supplemental answers in the 

event you or your attorney discover additional responsive information. 
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3. Each request is for documents or communications in your possession, custody, or 

control. This includes documents or information possessed by you or your present or former 

attorneys, agents, subordinates, employees, representatives, and consultants. 

4. Produce each requested document in its entirety, including all attachments and 

enclosures, even if only a portion of the document is responsive to the request. 

5. If you cannot provide a complete response to a request, you must furnish as 

complete an answer as possible, and explain in detail the reasons for the incomplete response, and 

the information that is needed to provide a complete response. 

6. If there are no documents in your possession, custody, and/or control that are 

responsive to a specific request, you shall state so in writing and advise why this is the case. 

7. For a document that no longer exists or that cannot be located, identify the 

document, state how, when, and why it passed out of existence, or when it could no longer be 

located, and the reasons for the disappearance. Also, identify each person having knowledge about 

the disposition or loss of the document, and identify any other document evidencing the lost 

document’s existence or any facts about the lost document. For any responsive documents that 

have been deleted but are stored electronically on back-up tapes or other medium, you are 

requested to produce the back-up tapes in their native form. If you contend that any responsive 

documents have been deleted and not retained in any form, provide the information requested in 

this instruction, including the location, description, and custodian of any hard drives or other 

storage medium that contained the electronic document. 

8. When identifying any such document, you must state the following: 

a. The format of the document (e.g., Word, PDF). 

b. The name of the document (e.g., letter, handwritten note). 

c. The title or heading that appears on the document. 

d. The date of the document and the date of each addendum, supplement, or 
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other addition or change. 

e. The identity of the author and of the signer of the document, and of the 

person on whose behalf or at whose request or direction the document was 

prepared or delivered. 

f. The general subject matter of the document. 

g. The addressee(s) and recipient(s) of the document. 

9. If you encounter any ambiguity in construing any request, or any definition or 

instruction relevant thereto, please set forth in your response the matter you deem ambiguous and 

the construction you have chosen or used in responding to the request. 

10. In the event you file a proper and timely objection to any request, please respond 

to all portions of that request that do not fall within your objection. 

11. You shall produce all documents in the manner in which they are maintained in the 

usual course of your business or you shall organize and label the documents to correspond with 

the categories in this request. A request for a document shall be deemed to include a request for 

any and all file folders within which the document was contained, transmittal sheets cover letters, 

exhibits, enclosures, or attachments to the document in addition to the document itself. 

12. Electronically stored information (“ESI”), such as emails and Word documents, 

shall be produced as image files with corresponding load or index files. You shall preserve the 

integrity of the ESI’s contents, including without limitation, its original formatting and metadata. 

13. ESI that cannot reasonably be viewed in image format, including without limitation, 

spreadsheet files, database files, and presentation files must be produced in native format. 

14. If and to the extent that ESI is maintained in a database or other electronic format, 

you shall produce along with the document(s) software that will enable access to the electronic 

document(s) or database as you would access such electronic document(s) or database in the 

ordinary course of your business. 
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REQUESTS FOR PRODUCTION 

1. Any and all Documents and Communications (including internal and external 

emails) relating to the negotiation of and interpretation of the terms of the Lease, including relating 

to: (i) “Tenant’s Work” as defined in the Lease, (ii) trade fixtures, (iii) fixtures, and (iv) what 

property would be subject to removal from the Premises (or remaining at the Premises) at the 

expiration of the Lease term. 

2. Any and all Documents and Communications (including internal and external 

emails) relating to the Louisville Debtor’s undertaking and completion of “Tenant’s Work” as 

defined in the Lease, including (i) the creation and submission of plans to Landlord for approval, 

including all architectural plans, plumbing schematics, electrical schematics, and other drawings, 

(ii) all contracts, invoices, and purchase orders relating to any pipes, condensers, wiring, cabinets, 

equipment, fixtures, or trade fixtures installed or placed on the Premises, and (iii) all 

Communications with Landlord regarding Tenant’s Work, including requests for reimbursement 

or payment directly to third parties. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
LUCKY’S MARKET PARENT COMPANY., 
et al.,  
 
   Debtors.1 
 

  
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Jointly Administered) 
 
 

 

DECLARATION OF ISAAC M. GABRIEL IN SUPPORT OF ATA FORUM  
LOUISVILLE KY, LLC’S MOTION TO STRIKE PORTIONS OF THE  

DECLARATION OF ANDREW PILLARI  

 Isaac M. Gabriel, hereby declare under the penalty of perjury of the laws of the United 

States of America as follows: 

1. I am over the age of 21 years and am fully competent to testify in this case.  I am 

a Partner at the law firm of Quarles & Brady LLP, the attorneys for ATA Forum Louisville KY, 

LLC (“ATA”) in the above-captioned matter, and am authorized to make this declaration for and 

on behalf of said firm and said client in support of ATA’s motion to strike (the “Motion to 

Strike”) portions of the Declaration of Andrew T. Pillari in Support of the Objection of the 

Debtors to ATA Forum Louisville Ky, LLC’s Application for Allowance of Administrative Claims 

                                                           
 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market 
Holding Company, LLC (5480), Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC 
(3114), Lucky’s Farmers Market, LP (0828), Lucky’s Farmers Market Resource Center, LLC (7711), 
Lucky’s Market Holding Company 2, LLC (0607), Lucky’s Market GP 2, LLC (9335), Lucky’s Market 
2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers Market of Billings, LLC 
(8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of Rock Hill, LLC 
(3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s Market 
of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), 
Lucky’s Market of Naples, FL, LLC (8700), and Sinoc, Inc. (0723). 
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Under 11 U.S.C. §§ 105, 503(b), and 365(d)(3) (D.I. 1160) (the “Pillari Declaration”).  All of the 

statements I have made herein are true and correct to the best of my personal knowledge, 

information, and belief. I am currently a resident of Maricopa County, Arizona. 

2. On July 10, 2020, I caused to be served on counsel for the above-captioned 

debtors (the “Debtors”) ATA Forum Louisville KY, LLC’s First Set of Requests for Production of 

Documents Directed to the Debtors RE: its Application for Allowance of Administrative Claims 

Under 11 U.S.C. §§ 105, 503(b), and 365(d)(3) (the “RFP”).   

3. The RFP requested production of the following: 

1. Any and all Documents and Communications (including internal 
and external emails) relating to the negotiation of and interpretation 
of the terms of the Lease, including relating to: (i) “Tenant’s Work” as 
defined in the Lease, (ii) trade fixtures, (iii) fixtures, and (iv) what 
property would be subject to removal from the Premises (or remaining at 
the Premises) at the expiration of the Lease term. 
 
2. Any and all Documents and Communications (including internal and 
external emails) relating to the Louisville Debtor’s undertaking and 
completion of “Tenant’s Work” as defined in the Lease, including (i) the 
creation and submission of plans to Landlord for approval, including all 
architectural plans, plumbing schematics, electrical schematics, and other 
drawings, (ii) all contracts, invoices, and purchase orders relating to any 
pipes, condensers, wiring, cabinets, equipment, fixtures, or trade fixtures 
installed or placed on the Premises, and (iii) all Communications with 
Landlord regarding Tenant’s Work, including requests for reimbursement 
or payment directly to third parties. 

 
RFP, Ex. A (emphasis added). 

4. Several of the documents referenced in the Pillari Declaration, and on which Mr. 

Pillari relies for his statements and conclusions therein, were never produced to ATA in response 

to its RFP.  Specifically, the Pillari Declaration relies on several of the Debtors’ leases on various 

unrelated properties, or excerpts from such leases, none of which were previously provided to 

ATA.  The documents that were not previously produced have been designated as the Debtors’ 
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Exhibits E, F, G, H, I, Q, R, S, Y, Z, and AA.   

5. I have reviewed all of the documents produced by the Debtors and can verify that 

the above-listed documents were not included in any of the Debtors’ productions to ATA.   The 

first time I saw these documents was after 5 pm EST on October 29, 2020 -- i.e., 2 full business 

days prior to the final evidentiary hearing on this matter.   

I declare under penalty of perjury of the laws of the United States of America that the 

foregoing is true and correct. 

EXECUTED this 30th day of October, 2020 

 

      /s/ Isaac M. Gabriel   
      Isaac M. Gabriel  
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Paragraph Basis for Motion to Strike 
¶ 7 Foundation (lack of personal knowledge); hearsay  
¶ 8 Relevance 
¶ 12 Foundation (lack of personal knowledge); hearsay 
¶ 13 (first sentence) Foundation (lack of personal knowledge); hearsay 
¶ 14 (second phrase) Foundation (lack of personal knowledge); hearsay 
¶ 15 (everything other than first 
sentence) 

Foundation (lack of personal knowledge); hearsay; relevance  

¶ 16 Foundation (lack of personal knowledge); hearsay 
¶ 17 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 18 Foundation (lack of personal knowledge); hearsay 
¶ 19 Foundation (lack of personal knowledge); hearsay 
¶ 20 Foundation (lack of personal knowledge); hearsay 
¶ 21 Foundation (lack of personal knowledge); hearsay 
¶ 22 Foundation (lack of personal knowledge); hearsay 
¶ 23 Foundation (lack of personal knowledge); hearsay 
¶ 25 Foundation (lack of personal knowledge); hearsay 
¶ 26 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 27 (last sentence) Foundation (lack of personal knowledge); hearsay 
¶ 28 (first sentence) Foundation (lack of personal knowledge); hearsay 
¶ 29 Foundation (lack of personal knowledge); hearsay 
¶ 30 Foundation (lack of personal knowledge); hearsay 
¶ 31 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 32 (second sentence) Foundation (lack of personal knowledge); hearsay 
¶ 33  Foundation (lack of personal knowledge); hearsay; relevance 
¶ 34 Foundation (lack of personal knowledge); hearsay 
¶ 35 Foundation (lack of personal knowledge); hearsay 
¶ 36 Foundation (lack of personal knowledge); hearsay 
¶ 37 Foundation (lack of personal knowledge); hearsay 
¶ 38 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 39 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 40 (everything other than first 
sentence) 

Foundation (lack of personal knowledge); hearsay 

¶ 41 (last sentence) Foundation (lack of personal knowledge); hearsay 
¶ 42 (last sentence) Foundation (lack of personal knowledge); legal conclusion 
¶ 43 Foundation (lack of personal knowledge); hearsay 
¶ 44 Foundation (lack of personal knowledge); hearsay 
¶ 45 Foundation (lack of personal knowledge); hearsay 
¶ 46 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 47 Foundation (lack of personal knowledge); hearsay 
¶ 48 Foundation (lack of personal knowledge); hearsay 
¶ 49 Relevance; Foundation (lack of personal knowledge) 
¶ 50 Relevance 
¶ 51 Relevance 
¶ 52  Relevance 
¶ 53 Relevance 
¶ 54 Foundation (lack of personal knowledge); hearsay 
¶ 56 Hearsay - not a business record of the Debtor 
¶57 Hearsay - not a business record of the Debtor; foundation (lack of personal 

knowledge) 
¶58 Hearsay - not a business record of the Debtor; foundation (lack of personal 

knowledge) 
¶ 59 Foundation (lack of personal knowledge); hearsay 
¶ 62 Foundation (lack of personal knowledge); hearsay 
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¶ 82 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 83 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 84 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 85 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 86 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 87 Relevance 
¶ 88 Relevance 
¶ 89 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 90 Relevance 
¶ 91 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 92 Relevance 
¶ 93 Relevance 
¶ 94 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 95 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 96 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 97 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 98 Relevance 
¶ 99 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 100 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 101 Relevance 
¶ 102 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 103 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 104 Relevance 
¶ 105 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 106 Foundation (lack of personal knowledge); hearsay; relevance 
¶ 107 Relevance 
¶ 108 Relevance 
¶ 109 Relevance 

 

Exhibits to Exclude (and all associated statements in the Pillari Declaration relating to such 

exhibits)1 

Debtor’s Exhibit E - not disclosed to ATA 

Debtor’s Exhibit F - not disclosed to ATA 

Debtor’s Exhibit G - not disclosed to ATA 

Debtor’s Exhibit H - not disclosed to ATA 

Debtor’s Exhibit I - not disclosed to ATA 

Debtor’s Exhibit Q - not disclosed to ATA 

                                                 
1 ATA’s further objections to all of the Debtors’ exhibits, including based on relevance, are fully preserved and may 
be made at trial. 
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Debtor’s Exhibit R - not disclosed to ATA 

Debtor’s Exhibit Y - not disclosed to ATA 

Debtor’s Exhibit Z - not disclosed to ATA 

Debtor’s Exhibit AA - not disclosed to ATA 
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