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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
LUCKY’S MARKET PARENT COMPANY, 
LLC, et al.,1 
 

Debtors. 
 

 
Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Jointly Administered) 
 
Re: Docket No. 1397 

 
ORDER CONFIRMING SECOND AMENDED JOINT CHAPTER 11 PLAN OF  

LIQUIDATION OF LUCKY’S MARKET PARENT COMPANY, LLC  
AND ITS DEBTOR AFFILIATES 

Upon the (i) filing by the above-captioned debtors and debtors-in-possession (collectively, 

the “Debtors”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”) of the: (a) 

Second Amended Joint Chapter 11 Plan of Liquidation of Lucky’s Market Parent Company, LLC 

and its Debtor Affiliates [Docket No. 1397] on December 22, 2020 (the “Plan”),2 a copy of which 

is attached hereto as Exhibit 1, which Plan amends and replaces the previously filed plans of 

liquidation at Docket Nos. 1154 and 1261; (b) the Declaration of Catherine Nownes-Whitaker 

Regarding Tabulation of Ballots Cast on Joint Chapter 11 Plan of Liquidation of Lucky’s Market 

Parent Company, LLC and Its Debtor Affiliates [Docket No. 1406] (the “Balloting Declaration”); 

(c) the Declaration of Andrew T. Pillari, Chief Financial Officer of Debtors in Support of the 

                                                           
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC (5480), 
Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP (0828), 
Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), Lucky’s 
Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers 
Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of 
Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s 
Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
LLC (4356), Lucky’s Market of Savannah, GA, LLC (1097), Lucky’s Market of Traverse, City, LLC (2033), Lucky’s 
Market of Naples, FL, LLC (8700), Sinoc, Inc. (0723,) Lucky’s Farmers Market of Ellisville, LLC (2875), and Lucky’s 
Farmers Market of Lexington, KY, LLC (3446). 
2 Capitalized terms used but not defined herein have the meanings ascribed to them in the Plan. 
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Second Amended Joint Chapter 11 Plan of Liquidation of Lucky’s Market Parent Company, LLC 

and its Debtor Affiliates [Docket No. 1401] (the “Confirmation Declaration”); (d) the 

Declaration of Michael Leto in Support of Confirmation of the Second Amended Joint Chapter 11 

Plan of Liquidation of Lucky’s Market Parent Company, LLC and its Debtor Affiliates [Docket 

No. 1399] (the “Liquidation Declaration”); and (e) the Debtors’ Memorandum of Law in Support 

of Entry of an Order Confirming the Second Amended Joint Chapter 11 Plan of Liquidation of 

Lucky’s Market Parent Company, LLC and Its Debtor Affiliates [Docket No. 1403] (the 

“Memorandum” and with all of these items being hereinafter collectively referred to as the “Plan 

Filings”); (ii) the Court having: (a) previously approved the First Amended Disclosure Statement 

for Joint Chapter 11 Plan of Liquidation of Lucky’s Market Parent Company, LLC and its Debtor 

Affiliates [Docket No. 1261] (the “Disclosure Statement”) and the solicitation procedures related 

to the Disclosure Statement and the solicitation of acceptances and rejections of the Plan, in each 

case pursuant to the Order (A) Approving Disclosure Statement; (B) Establishing Voting Record 

Date, Voting Deadline, and Other Dates; (C) Approving Procedures for Soliciting, Receiving, and 

Tabulating Votes on Plan and for Filing Objections to Plan; (D) Approving Manner and Forms of 

Notice and Other Related Documents; and (E) Granting Related Relief [Docket No. 1272] (the 

“Solicitation Procedures Order”) entered on November 24, 2020, (b) reviewed the Plan Fillings, 

(c) conducted the Confirmation Hearing, (d) heard the statements, representations and arguments 

of counsel for Debtors and the Committee and evidence presented or proffered at the Confirmation 

Hearing, (e) considered the compromises and settlements embodied in and contemplated by the 

Plan, the briefs and arguments regarding confirmation of the Plan, the withdrawal and resolution 

of certain objections or informal comments to the Plan, the support of the Committee and other 

constituents, including Debtors’ pre- and post-petition secured lender, and the evidence regarding 
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confirmation of the Plan; and (iii) Debtors having served on the holders of Claims and Interests 

the Disclosure Statement and Solicitation Package materials, as appropriate and required by the 

Solicitation Procedures Order and having otherwise complied with the notice requirements and 

procedures set forth in the Solicitation Procedures Order, see Affidavit of Service [Docket No. 

1347] and Supplemental Affidavit of Service [Docket No. 1348], the Court hereby FINDS as 

follows: 

A. Findings and Conclusions. The findings and conclusions set forth herein and on the 

record during the Confirmation Hearing constitute this Court’s findings of fact and conclusions of 

law pursuant to Rule 52 of the Federal Rules of Civil Procedure, as made applicable herein by 

Bankruptcy Rules 7052 and 9014. To the extent any of the findings of fact constitute conclusions 

of law, they are adopted as such. To the extent any of the conclusions of law constitute findings of 

fact, they are adopted as such. 

B. Exclusive Jurisdiction; Venue; Core Proceeding (28 U.S.C. §§ 157(b)(2) and 

1334(a)). This Court has jurisdiction over the Chapter 11 Cases pursuant to 28 U.S.C. §§ 157 and 

1334. Venue in this judicial district was proper as of the Petition Date and continues to be proper 

pursuant to 28 U.S.C. §§ 1408 and 1409. Confirmation of the Plan is a core proceeding under 28 

U.S.C. § 157(b)(2)(L), and this Court has the exclusive jurisdiction to consider confirmation of the 

Plan and enter a final order with respect thereto. 

C. Judicial Notice. The Court takes judicial notice of the docket of the Chapter 11 

Cases maintained by the Clerk of the Court as well as the docket of the adversary proceeding filed 

by the Debtors in these Chapter 11 Cases, including, without limitation, all pleadings and other 

documents filed, and all orders entered therein. The Court considers all evidence and arguments 
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made, proffered, or adduced at the various hearings held before this Court during the pendency of 

the Chapter 11 Cases. 

D. Transmittal and Mailing of Materials; Notice. As set forth in the Balloting 

Declaration, Debtors, through their balloting agent, transmitted and served the solicitation 

packages and Ballots in compliance with the Solicitation Procedures Order and Bankruptcy Rules, 

and such transmittal and service was adequate and sufficient.  Debtors, through their balloting 

agent, has provided due, proper, timely, adequate and sufficient notice to all parties required to be 

given notice of the Confirmation Hearing (including the deadline for filing and serving objections 

to confirmation of the Plan), in accordance with the Solicitation Procedures Order and the 

Bankruptcy Rules, and all creditors and parties-in-interest have had ample opportunity to appear 

and be heard with respect thereto, and no other or further notice is required. 

E. Solicitation and Tabulation. Based on the Balloting Declaration, Debtors properly 

solicited the Plan and, as such, fully complied with Bankruptcy Code sections 1125 and 1126, 

Bankruptcy Rules 2002, 3017, and 3018, the Local Rules of Bankruptcy Procedure, and applicable 

orders of this Court including, without limitation, the Solicitation Procedures. Debtors, through 

their balloting agent, solicited and tabulated votes for acceptance or rejection of the Plan fairly, in 

good faith and in a manner consistent with Bankruptcy Code sections 1125 and 1126, Bankruptcy 

Rules 3017 and 3018, the Solicitation Procedures Order, and all other applicable laws and 

regulations. Debtors, Debtors’ professionals, and all of their respective directors, officers, 

employees, members, participants, agents, representatives, partners, affiliates, advisors, and 

successors or assigns, have acted in good faith within the meaning of Bankruptcy Code sections 

1125(e) and 1129(a)(3) and are, thus, entitled to the protections afforded by Bankruptcy Code 

section 1125(e). 
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F. Voting. The Court finds that Classes 1 and 4 through 9 are impaired under the Plan 

and, as evidenced by the Balloting Declaration, Classes 4, 5, and 9 voted to accept the Plan and 

Classes 7 and 8 are deemed to have rejected the Plan pursuant to Bankruptcy Code section 1126(g). 

The Court further finds that Classes 2 and 3 are unimpaired and deemed to have accepted the Plan. 

G. No material Plan Modifications. The Court finds and concludes that any 

modifications to the Plan set forth in this Confirmation Order or otherwise (collectively, the “Plan 

Modifications”) do not have any material adverse impact on any interested party and are 

appropriate under the circumstances.  

H. Releases, Exculpations, and Injunctions. Pursuant to Bankruptcy Rule 3016(c), the 

Plan describes in specific and conspicuous language all acts to be enjoined by, and identifies the 

entities that are subject to releases and injunctions provided under, the Plan, including without 

limitation, Article VIII thereof. The Court finds that each release, exculpation, and injunction 

provision set forth in the Plan is: (i) within the jurisdiction of the Court under 28 U.S.C. §§ 1334; 

(ii) essential to the implementation of the Plan pursuant to Bankruptcy Code section 1123(a)(5) 

and warranted by the circumstances of the Chapter 11 Cases; (iii) an integral element of the Plan; 

(iv) the product of an arm’s length transaction and a critical element of obtaining the support of 

the various constituencies for Plan support, including the Global Settlement incorporated into and 

defined by the Plan; (v) fair, equitable, and in the best interest of Debtors’ estates and creditors; 

(vi) important to the overall objectives of the Plan, including without limitation, to finally resolve 

claims against or among key parties in the Chapter 11 Cases; (vii) consistent with Bankruptcy 

Code sections 105, 1123, and 1129, and other applicable provisions of the Bankruptcy Code; and 

(viii) with respect to exculpations in favor of the Prepetition Secured Lender, such exculpations 

are appropriate here due to the Prepetition Secured Lender’s role and status as the majority member 
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of the Debtors, as set forth in Debtors’ corporate documents and disclosed in the First Day 

Declaration and other pleadings filed in the Chapter 11 Cases. The Court further finds that, 

pursuant to the Plan and the form of Ballot approved by the Solicitation Procedures Order, each 

creditor that voted to accept the Plan and did not submit an opt-out form electing to opt-out, is 

deemed to have consented to the releases, exculpations, and injunctions provided under Article 

VIII of the Plan. 

I. Rule 9019 Compromise and Global Settlement.  The Court finds that the Global 

Settlement contained in Article VIII of the Plan is reasonable and appropriate under the 

circumstances of the Chapter 11 Cases and satisfies Bankruptcy Code section 1123 and 

Bankruptcy Rule 9019; provided however, notwithstanding any other provision in the Plan, the 

settlements, including the Global Settlement, are approved among the parties that have agreed to 

them (among any other party who has expressly entered into a written settlement agreement) and 

the treatment of claims and interests is being afforded pursuant to Confirmation by satisfying the 

requirements of Bankruptcy Code section 1129. 

J. Substantive Consolidation.  The Court finds that it is critical and necessary under 

the circumstances of the Chapter 11 Cases to substantively consolidate the Debtors’ estates in order 

to implement the Plan. No party has objected to substantive consolidation and the overwhelming 

majority of creditors have voted in favor of the Plan, which is predicated upon entry of an order 

substantively consolidating the Debtors’ estates. The Court finds that the Debtors’ assets and 

liabilities are so commingled that separating them would be unduly cost prohibitive and 

detrimental to the Debtors’ estates and its creditors. Accordingly, the Court finds that it would be 

cost prohibitive and detrimental to creditors to expend the resources necessary to determine how 

to allocate such recoveries among each of the Debtors’ estates as the cost of making that 

Case 20-10166-JTD    Doc 1423    Filed 12/23/20    Page 6 of 16



 

7 
75727582.8 

determination could outweigh any potential recovery. The Court further finds that consolidation 

of the Debtors’ estates is in the best interest of creditors, is consistent with applicable law 

governing substantive consolidation and will allow for the Debtors’ successful and timely 

emergence from these Chapter 11 Cases. 

K. Assumption and Rejection of Executory Contracts. In accordance with Bankruptcy 

Code section 1123(b)(2), upon entry of the Confirmation Order, Debtors will be conclusively 

deemed to have rejected all Executory Contracts not expressly assumed prior to the Effective Date 

or as listed in the Plan Supplement, pursuant to Article VI.A of the Plan or another order of the 

Court; provided however, certain unexpired leases, including the: (i) Neptune Lease;3 (ii) Dania 

Beach Lease;4 and (iii) Clearwater Lease5 will not be assumed or rejected as of the Effective Date, 

pursuant to the Plan, but will be governed by separate stipulations subject to separate orders of the 

Court. For the avoidance of doubt, with respect to the unexpired leases that Debtors assumed and 

assigned to Kroger LM Real Estate Holdings, LLC, an Ohio limited liability company, which is a 

wholly owned subsidiary of The Kroger Co. pursuant to that Order Granting Debtors’ Motion for 

Authority (I) to Assume and Assign Certain Unexpired Leases of Non-Residential Real Property 

and (II) Granting Related Relief [Docket No. 1419] entered on December 23, 2020, any and all of 

Kroger’s guaranty obligations shall remain in place after the assumption and assignment of the 

unexpired leases (subject to the terms and provisions of the unexpired leases and any associated 

pre-existing guaranty agreements naming The Kroger Co. as a guarantor). In addition, any personal 

                                                           
3 The Neptune Lease refers to that certain lease, dated August 14, 2018, between Debtors and Neptune Beach 

FL Realty LLC and related to 580 Atlantic Blvd., Neptune, Florida 32266. 

4 The Dania Beach Lease refers to that certain lease, dated March 29, 2018, between Debtors and Dania Live 
LLC, 1748 and related to 181 S Bryan Road Dania Beach, Florida, 33004. 

5 That Clearwater Lease refers to that certain lease dated December 20, 2018, between Debtors and Dixit 
Properties, LLC and related to 2150 Gulf to Bay Boulevard, Clearwater, Florida, 33765. 
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guarantee related to any lease that has been rejected in these Chapter 11 Cases shall remain in 

place after rejection of such lease. 

L. Bankruptcy Code Section 1129(a). Other than Bankruptcy Code section 1129(a)(8) 

and for the reasons set forth in the Pillari Declaration, Debtors have satisfied, and the Plan complies 

with, all applicable subsections of Bankruptcy Code section 1129(a), including, without limitation, 

the requirement that the Plan be proposed in good faith and not by any means forbidden by law 

under Bankruptcy Code section 1129(a)(3), and the best interests of creditors requirement of 

Bankruptcy Code section 1129(a)(7). 

M. Bankruptcy Code Section 1129(b). For the reasons set forth in the Pillari 

Declaration and despite the fact that the Plan does not satisfy Bankruptcy Code section 1129(a)(8) 

(because while Classes 4, 5, and 9 have voted to accept the Plan, Classes 7 and 8 are deemed to 

have rejected the Plan as a result of the impairment of their Claims and Interests thereunder), the 

Plan nevertheless satisfies and complies with Bankruptcy Code sections 1129(b)(1) and (2)(A)-

(C), including without limitation the fair and equitable requirement of Bankruptcy Code section 

1129(b)(2). 

N. Bankruptcy Code Section 1129(c). Other than the Plan (including previous versions 

thereof), no other plan has been filed in this case. As a result, Debtors have satisfied the 

requirements of Bankruptcy Code section 1129(c). 

O. Bankruptcy Code Section 1129(d). As set forth in the Pillari Declaration, Debtors 

have not proposed the Plan to avoid taxes or the application of section 5 of the Securities Act of 

1933, as amended, and no governmental unit has filed any pleading asserting any attempted 

avoidance thereof. Therefore, Bankruptcy Code section 1129(d) is inapplicable. 

Case 20-10166-JTD    Doc 1423    Filed 12/23/20    Page 8 of 16



 

9 
75727582.8 

P. Notice of Transfer of Liquidating Trust Assets to Liquidating Trust. As described 

in the Balloting Declaration, Debtors have provided all required notice of the transfer of the 

Liquidating Trust Assets to the Liquidating Trust, to the extent that a Liquidating Trust is formed, 

including, without limitation, the transfer of any and all Causes of Action, including, without 

limitation, any Avoidance Actions, such that no party against which a Cause of Action is or may 

be asserted by the Liquidating Trustee or Kroger who received actual notice of the Confirmation 

Hearing may allege that Debtors failed to give notice of the transfer of such Cause of Action to the 

Liquidating Trust or Kroger as a defense to such Cause of Action. For the avoidance of doubt, 

Andrew T. Pillari will serve as the sole officer and director of the Liquidating Debtor unless and 

until a Liquidating Trust is formed. 

Q. Requirements for Confirmation Satisfied. Debtors have satisfied all of the 

requirements for confirmation of the Plan under Bankruptcy Code section 1129. Confirmation of 

the Plan is in the best interests of Debtors’ estates, Debtors’ creditors, and all other parties in 

interest. 

Now, THEREFORE, in view of the foregoing FINDINGS, it is hereby ORDERED, 

ADJUDGED, and DECREED as follows: 

1. Incorporation of Findings. The foregoing findings are hereby incorporated into and 

form an integral part of this Confirmation Order. 

2. Objections. For the reasons stated on the record, any objections to confirmation of 

the Plan that have not been withdrawn, resolved, waived or settled are overruled on the merits. 

3. Notice and Balloting. The Court specifically finds and concludes that the Plan 

Modifications set forth in this Confirmation Order or otherwise do not have any material adverse 

impact on any interested party, and may be implemented without further notice, hearing, or 
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solicitation, and are appropriate under the circumstances. In accordance with Bankruptcy Code 

section 1127 and Bankruptcy Rule 3019, all holders of Claims who voted to accept the Plan are 

deemed to have accepted the Plan as modified hereby. 

4. Plan Confirmation. The Plan is hereby CONFIRMED in its entirety. 

5. Payments to the U.S. Trustee. Debtor shall pay to the United States Trustee (the 

“U.S. Trustee”) all fees required pursuant to 28 U.S.C. § 1930(a)(6) (“UST Fees”) prior to or on 

the Effective Date. Any UST Fees accruing after the Effective Date shall be paid by the Liquidating 

Trust. The Liquidating Trustee shall continue to make timely payments to the U.S. Trustee 

pursuant to 28 U.S.C. § 1930(a)(6) for all periods up to the date these Chapter 11 Cases are 

converted, dismissed, or closed by Final Order of the Court. The Liquidating Trust and Liquidating 

Trustee shall also provide the U.S. Trustee with post-confirmation quarterly reports that shall 

include all of their respective quarterly disbursements. 

6. Approval of Plan Releases, Exculpations, and Injunctions. Each release, 

exculpation, and injunction provision set forth in the Plan is hereby approved. For the avoidance 

of doubt, the: (a) Debtors shall not assign or transfer any EB-5 Guarantees or claims thereunder as 

such EB-5 Guarantees and/or claims are hereby fully and completely extinguished by that certain 

General Release and Settlement Agreement, approved by separate order of this Court, pursuant to 

Bankruptcy Rule 9019; and (b) the Prepetition Secured Lender is only an Exculpated Party, as that 

term is defined under the Plan, to the extent (x) permitted by Bankruptcy Code section 1125(e) 

and/or (y) the Prepetition Secured Lender is subsequently found to have acted as, or otherwise 

determined to have been, a fiduciary of the Debtors’ estates by a court of competent jurisdiction. 

7. Assumption and Rejection of Executory Contracts. In accordance with Bankruptcy 

Code section 1123(b)(2), upon entry of the Confirmation Order, Debtors will be conclusively 
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deemed to have rejected all Executory Contracts not expressly assumed prior to the Effective Date 

or listed in the Plan Supplement, pursuant to Article VI.A of the Plan or another order of the Court. 

For the avoidance of doubt, with respect to the unexpired leases that Debtors assumed and assigned 

to Kroger LM Real Estate Holdings, LLC, an Ohio limited liability company, which is a wholly 

owned subsidiary of The Kroger Co. pursuant to that Order Granting Debtors’ Motion for 

Authority (I) to Assume and Assign Certain Unexpired Leases of Non-Residential Real Property 

and (II) Granting Related Relief [Docket No. 1419] entered on December 23, 2020, any and all of 

Kroger’s guaranty obligations shall remain in place after the assumption and assignment of the 

unexpired leases (subject to the terms and provisions of the unexpired leases and any associated 

pre-existing guaranty agreements naming The Kroger Co. as a guarantor). In addition, any personal 

guarantee related to any lease that has been rejected in these Chapter 11 Cases shall remain in 

place after rejection of such lease. 

8. Rejection Damage Claim and Related Claim Bar Date. A proof of claim arising 

from the rejection of a Rejected Contract (such claim, a “Rejection Damage Claim”) must be 

filed with the Bankruptcy Court and served upon counsel for Debtors and the Liquidating Debtor 

on or before the date that is thirty (30) days after the Effective Date (the “Rejection Damage 

Claim Bar Date”). Any and all Rejection Damage Claims not filed on or before the Rejection 

Damage Claim Bar Date shall be automatically disallowed and forever barred in their entirety and 

shall not be enforceable against Debtors, Debtors’ estates, and/or the Liquidating Debtor, or their 

respective properties or interests in property as agents, successors, or assigns.  

9. Notwithstanding anything to the contrary contained in the Plan, and 

notwithstanding any of the releases, discharges, injunctions or waivers set forth in the Plan, nothing 

in the Plan or the Confirmation Order shall modify the rights, if any, of Orlando Alafaya RE, LLC 
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(the “Landlord”) to assert (i) any right of setoff against the Debtors or the Estates that that the 

Landlord may have under applicable bankruptcy or non-bankruptcy law to the extent such right of 

setoff was asserted in a timely filed proof of claim or (ii) any right of recoupment against the 

Debtors or the Estates that the Landlord may have under applicable bankruptcy or non-bankruptcy 

law. 

10. Binding Effect. Effective as of the entry of this Confirmation Order, but subject to 

the occurrence of the Effective Date, to the fullest extent of applicable law including, without 

limitation, Bankruptcy Code section 1141, the Plan and this Confirmation Order shall be binding 

on: (a) Debtors; (b) the Liquidating Debtor; (c) the Liquidating Trust; (d) all holders of Claims and 

Interests, irrespective of whether they are impaired under the Plan and whether or not such holders 

of Claims and Interests voted to accept the Plan; and (e) each person or entity acquiring property 

under the Plan. The Plan shall apply and be enforceable notwithstanding any otherwise applicable 

non-bankruptcy law. Additionally, entry of this Confirmation Order is deemed consent by any 

counterparty to an Executory Contract or unexpired lease to the assignment of Debtors’ right, title 

and interest in such Executory Contract or unexpired lease. As evidence of such consent, a copy 

of this Confirmation Order may be filed with any and all applicable state, federal, or other 

governmental or regulatory authority and/or in any applicable governmental record. 

11. Debtors’ Authorization.  Debtors are hereby authorized and fully empowered to 

take any and all actions as may be necessary and appropriate to consummate, effectuate and 

implement the Plan and all transactions contemplated thereby, including, without limitation, to 

effectuate or otherwise document the transfer of Liquidating Trust Assets to the Liquidating Trust, 

pursuant to the terms, and subject to the conditions, of the Plan. 
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12. Rule 9019 Compromise and Global Settlement.  Pursuant to Bankruptcy Code 

section 1123 and Bankruptcy Rule 9019, the Global Settlement contained in Article VIII of the 

Plan is approved in all respects; provided however, that notwithstanding any other provision in the 

Plan, the settlements, including the Global Settlement, are approved among the parties that have 

agreed to them (among any other party who has expressly entered into a written settlement 

agreement) and the treatment of claims and interests is being afforded pursuant to Confirmation 

by satisfying the requirements of Bankruptcy Code section 1129. 

13. Substantive Consolidation.  As of the Effective Date of the Plan, the Debtors’ 

estates shall be substantively consolidated, and any holder of multiple allowed claims against more 

than one of the Debtors, which arise from the contractual, joint, joint and several, or several 

liability of such Debtors, the guaranty by one Debtor of another Debtor’s obligation or other similar 

circumstances, shall be entitled to only one allowed Claim that, in the aggregate, does not exceed 

the amount of the underlying Claim giving rise to such multiple Claims. Claims against more than 

one of the Debtors arising from the same injury, damage, cause of action, or common facts will be 

allowed only once as if such Claim were against a single Debtor. For the avoidance of doubt, any 

such claims shall be deemed asserted against the Debtors, as a single Debtor, and shall otherwise 

be deemed disallowed in their entirety without the need for further order of this Court. 

14. Approval of Liquidating Trust Agreement.  The Liquidating Trust Agreement 

attached hereto as Exhibit 2 is hereby approved in all respects. 

15. Appointment of Liquidating Trustee.  Andrew T. Pillari is hereby appointed 

Liquidating Trustee, effective as of the date the Liquidating Trust is implemented, and vested with 

all power and authority to implement and administer the Liquidating Trust pursuant to the terms, 
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and subject to the conditions, of the Liquidating Trust Agreement, the Plan, and this Confirmation 

Order. 

16. Limited Committee Retention Post-Effective Date.  On the Effective Date, the 

Committee shall dissolve and its members shall be deemed released of any continuing duties, 

responsibilities, and obligations in connection with the Chapter 11 Cases or the Plan and its 

implementation, and the retention and employment of the Committee’s Professionals shall 

terminate; provided, however, that (i) the retention and employment of the Committee’s 

Professionals shall continue with respect to: (a) prosecuting applications for Professionals’ 

compensation and reimbursement of expenses incurred as a member of the Committee; (b) 

asserting, disputing and participating in resolution of Professional Fee Claims;  (c) prosecuting or 

participating in any appeal of the Confirmation Order or any request for consideration thereof; and 

(d) participating in the ATA Litigation as set forth below; and (ii) upon the resolution of (a) through 

(d), the Committee shall be immediately dissolved, and released. 

17. Notice of Effective Date and Related Deadlines.  Within three (3) business days 

after the Effective Date, Debtor shall file a notice of occurrence of the Effective Date (the “Notice 

of Effective Date”) with the Court and serve it upon all known creditors and parties required to 

receive notice pursuant to Bankruptcy Rule 2002. The Notice of Effective Date shall further set 

forth the Rejection Damage Claim Bar Date, Administrative Claim Bar Date, and Professional Fee 

Claim Bar Date, each as set forth and defined herein. 

18. Administrative Claim Bar Date. All parties shall file any and all requests for 

allowance and payment of administrative expenses incurred on or before the day immediately 

preceding the Effective Date pursuant to Bankruptcy Code section 503, other than Professional 

Fee Claims (defined below) (collectively, “Administrative Claims”) on the first business day that 
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is thirty (30) calendar days after the Effective Date (the “Administrative Expense Bar Date”). 

Administrative Claims filed after the Administrative Expense Bar Date shall be disallowed and 

forever barred in their entirety.  

19. Professional Fee Claim Bar Date.  All parties shall file any and all final applications 

for allowance and payment of fees, costs, and expenses incurred by any estate professionals 

through and including the day immediately preceding the Effective Date pursuant to Bankruptcy 

Code sections 330, 331, 503, or 1103 (collectively, “Professional Fee Claims”) on the first 

business day that is thirty (30) calendar days after the Effective Date (the “Professional Final Fee 

Application Claims Bar Date”). Professional Fee Claims filed after the Professional Final Fee 

Application Claims Bar Date shall be disallowed and forever barred in their entirety. 

20. Amendments/Headings.  This Confirmation Order may be amended or 

supplemented only upon further, Final Order of the Court. The headings used herein are for ease 

of reference only and shall not be used in interpreting this Confirmation Order. 

21. Retention of Jurisdiction.  Notwithstanding the entry of this Confirmation Order or 

the occurrence of the Effective Date, this Court shall retain jurisdiction over all matters arising in, 

arising under or related to these Chapter 11 Cases to the fullest extent legally permissible. 

22. Successors/Assigns.  This Confirmation Order shall be binding upon, and inure to 

the benefit of, Debtors’ successors, designees, assigns, beneficiaries, executors, administrators, 

and personal representatives including, without limitation, the Liquidating Trust, the Liquidating 

Trustee and any chapter 7 or chapter 11 trustees. 

23. Conflicts Between this Confirmation Order and the Plan.  The provisions of the 

Plan and this Confirmation Order shall be construed in a manner consistent with each other so as 

to effect the purpose of each; provided, however, that if there is determined to be any inconsistency 
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between any Plan provision and any provision of this Confirmation Order that cannot be so 

reconciled, then solely to the extent of such inconsistency the provisions of this Confirmation 

Order shall govern. The provisions of this Confirmation Order are integrated with each other and 

are non-severable and mutually dependent unless expressly stated by further order of this Court. 

24. Finality and Immediate Effect of Confirmation Order.  This Confirmation Order (a) 

is a final order and the period in which an appeal must be filed shall commence upon the entry 

hereof; and (b) notwithstanding the applicability Bankruptcy Rule 3020(e), shall be immediately 

effective and enforceable upon the entry hereof. 

25. Notice.  Within five (5) business days of the entry of this Order, Debtors shall 

transmit a copy of this Confirmation Order via first class mail with postage prepaid to all of its 

known creditors and parties-in-interest. Such notice shall be adequate under the circumstances and 

shall be sufficient to meet the requirements necessary for due process and Bankruptcy Rule 

2002(f)(7).  

 

JOHN T. DORSEY 
UNITED STATES BANKRUPTCY JUDGE

Dated: December 23rd, 2020 
Wilmington, Delaware
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Chapter 11 
 
Case No. 20-10166 (JTD) 
 
(Jointly Administered) 

 

SECOND AMENDED JOINT CHAPTER 11 PLAN OF LIQUIDATION OF  
LUCKY’S MARKET PARENT COMPANY, LLC AND ITS DEBTOR AFFILIATES  
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-and- 
 
Liz Boydston (Admitted Pro Hac Vice) 
2950 N. Harwood, Suite 2100 
Dallas, Texas 75201 
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lboydston@polsinelli.com 
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1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are Lucky’s Market Parent Company, LLC (2055), Lucky’s Farmers Market Holding Company, LLC (5480), 
Lucky’s Market Operating Company, LLC (7064), LFM Stores LLC (3114), Lucky’s Farmers Market, LP (0828), 
Lucky’s Farmers Market Resource Center, LLC (7711), Lucky’s Market Holding Company 2, LLC (0607), Lucky’s 
Market GP 2, LLC (9335), Lucky’s Market 2, LP (8384), Lucky’s Market of Longmont, LLC (9789), Lucky’s Farmers 
Market of Billings, LLC (8088), Lucky’s Farmers Markets of Columbus, LLC (3379), Lucky’s Farmers Market of 
Rock Hill, LLC (3386), LFM Jackson, LLC (8300), Lucky’s Farmers Market of Ann Arbor, LLC (4067), Lucky’s 
Market of Gainesville, LLC (7877), Lucky’s Market of Bloomington, LLC (3944), Lucky’s Market of Plantation, 
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Market of Naples, FL, LLC (8700), Sinoc, Inc. (0723), Lucky’s Farmers Market of Ellisville, LLC (2875), and Lucky’s 
Farmers Market of Lexington, KY, LLC (3446). 
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I. INTRODUCTION 

The Debtors propose this joint plan of liquidation (the “Plan”) pursuant to Bankruptcy 
Code sections 1125 and 1129 for the resolution of the outstanding Claims against, and Equity 
Interests in, the Debtors. Capitalized terms used in the Plan and not otherwise defined have the 
meanings ascribed to such terms in Article II.A of this Plan. 

Except for Debtors Lucky’s Farmers Market, LP and Lucky’s Market 2, LP, which are 
treated separately under this Plan, the Plan also constitutes a substantively consolidated Plan for 
all other Debtors for the pooling of assets and resolution of and distribution on outstanding 
Allowed Claims and Interests pursuant to the Bankruptcy Code. Each Debtor is a proponent of the 
Plan within the meaning of section 1129 of the Bankruptcy Code.  

The Plan reflects substantial arms’ length settlement negotiations among the Debtors, the 
Prepetition Secured Lender, the Committee, the EB-5 Investors, and the Special Committee, which 
culminated in the Global Settlement. 

Copies of the Plan and Disclosure Statement and all other documents related to the Chapter 
11 Cases are available for review without charge on the bankruptcy case website at: 
https://cases.omniagentsolutions.com/luckysmarket.  

The Plan is a liquidating chapter 11 plan. Most of the Debtors’ assets have been sold to 
third party buyers through Bankruptcy Court approved lease and asset sales. There are, however, 
a few Identified Assets, which are in the process of being sold or liquidated. Those Identified 
Assets are listed on Schedule A to this Plan. With respect to any Remaining Assets, those are being 
treated as set forth herein.  

Each Holder of an Impaired Claim against the Debtors entitled to vote to accept or reject 
the Plan is encouraged to read the Plan in its entirety before voting. Reference is made to the 
Disclosure Statement, filed contemporaneously herewith, for a discussion of the Debtors’ history, 
business, results of operations, historical financial information, projections and future operations, 
as well as a summary and analysis of the Plan and certain related matters, including distributions 
to be made under the Plan. 

Subject to the restrictions on modifications as set forth in Bankruptcy Code section 1127, 
Bankruptcy Rule 3019, in the Plan, and in the Disclosure Statement, the Debtors expressly reserve 
the right to alter, amend or modify the Plan and the Disclosure Statement one or more times before 
its substantial consummation. 

II. DEFINITIONS AND CONSTRUCTION OF TERMS 

A. Definitions 

“503(b)(9) Claim” means any Claim against any of the Debtors for the value of goods sold 
to the Debtors in the ordinary course of business and received by the Debtors within twenty (20) 
days before the Petition Date, which qualifies as an administrative expense pursuant to 11 U.S.C. 
§ 503(b)(9). 
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“Administrative Expense Bar Date” means the first business day that is thirty (30) 
calendar days after the Effective Date. 

“Administrative Expense Claim” means any right to payment constituting actual and 
necessary costs and expenses of preserving the Estates under Bankruptcy Code sections 503(b) 
and 507(a)(2) including, without limitation: (a) Professional Fee Claims, (b) any fees or charges 
assessed against the Estates under section 1930 of title 28 of the United States Code, and (c) all 
503(b)(9) Claims; and (d) any actual and necessary costs and expenses of preserving the Estates. 

“Affiliate” means an “affiliate” as defined in Bankruptcy Code section 101(2). 

“Allowed” means any Claim that is not a Disputed Claim or a Disallowed Claim; provided, 
however, that a Disputed Claim shall be an Allowed Claim to the extent that (a) no objection to 
allowance has been interposed within the applicable period fixed by the Plan, the Bankruptcy 
Code, the Bankruptcy Rules, the Local Rules, or the Bankruptcy Court; or (b) an objection has 
been interposed, but withdrawn with prejudice or overruled, in whole or in part, by a Final Order; 
or (c) the Bankruptcy Court enters a Final Order providing that such Claim is an Allowed Claim. 

“Assets” means any asset of the Estates that is not Cash on Hand, an Identified Asset, and 
the Equity Interests in Lucky’s Market GP 2, LLC and LFM Stores, LLC. Assets shall include 
without limitation all other Equity Interests. 

“Avoidance Actions” means all claims and Causes of Action to avoid a transfer of property 
or an obligation incurred by the Debtors arising under sections 544, 545, 546, 547, 548, 549, and 
550 of the Bankruptcy Code, and applicable non-bankruptcy law. 

“Ballot” means the voting form accompanying the Disclosure Statement distributed to each 
Holder of an Impaired Claim entitled to vote on the Plan, on which the Holder is to indicate 
acceptance or rejection of the Plan in accordance with the voting instructions, make any other 
elections or representations required pursuant to the Plan and procedures governing the solicitation 
process.  

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101-1532. 

“Bankruptcy Court” means the United States Bankruptcy Court for the District of 
Delaware, having jurisdiction over the Chapter 11 Cases or, if such Court ceases to exercise 
jurisdiction over the Chapter 11 Cases, such court or adjunct thereof that exercises jurisdiction 
over the Chapter 11 Cases in lieu of the United States Bankruptcy Court for the District of 
Delaware. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as promulgated 
by the United States Supreme Court under section 2075 of title 28 of the United States Code, as 
amended from time to time. 

“Bar Date Order” means the Order (I) Establishing Bar Dates for Filing Proofs of Claim, 
Including Section 503(b)(9) Claims and (II) Approving Form and Manner of Notice Thereof 
[Docket No. 507].  
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“Bar Date” means the applicable bar date by which proofs of Claim or requests for 
allowance and payment of administrative expenses must be, or must have been, Filed, as 
established by an order of the Bankruptcy Court, including the Bar Date Order and Confirmation 
Order.  

“Business Day” means any day other than a Saturday, Sunday, or any other day on which 
commercial banks in New York, New York are required or authorized to close by law or executive 
order. 

“Case Website” means the website maintained by Omni where parties are able to view the 
Plan, Disclosure Statement and other documents related to the Chapter 11 Cases at 
https://cases.omniagentsolutions.com/luckysmarket.  

“Cash” means legal tender of the United States of America or equivalents thereof, 
including, without limitation, payment in such tender by check, wire transfer, or any other 
customary payment method.  

“Cash on Hand” means (i) all Cash in the Debtors’ possession or control as of the Effective 
Date, including the Debtors’ interest in any Cash held in reserves, security deposits and/or 
retainers, (ii) any unused Cash remaining in the budget attached to the Final Cash Collateral Order, 
and (iii) the Kroger Rent Reimbursement Obligation, less Cash in an amount sufficient to fund the 
Wind-Down Reserve. 

“Causes of Action” means any Claim, cause of action (including Avoidance Actions), 
controversy, right of setoff, cross claim, counterclaim, or recoupment and any claim on contracts 
or for breaches of duties imposed by law or in equity, demand, right, action, lien, indemnity, 
guaranty, suit, obligation, liability, damage, judgment, account, defense, power, privilege, license, 
or franchise of any kind or character whatsoever, known, unknown, fixed or contingent, matured 
or unmatured, suspected or unsuspected, liquidated or unliquidated, disputed or undisputed, 
secured or unsecured, assertable directly or derivatively, whether arising before, on, or after the 
Petition Date, in contract or in tort, in law or in equity, or pursuant to any other theory of law. 

“Chapter 11 Cases” means the chapter 11 cases initiated by the Debtors’ filing on the 
Petition Date of voluntary petitions for relief in the Bankruptcy Court under chapter 11 of the 
Bankruptcy Code as well as the chapter 11 cases initiated by Lucky’s Farmers Market of Ellisville, 
LLC and Lucky’s Farmers Market of Lexington, KY, LLC on March 3, 2020. The Chapter 11 
Cases are jointly administered by the Bankruptcy Court under Case No. 20-10166-JTD.  

“Claim” means a “claim” as defined in Bankruptcy Code section 101(5). 

“Claims and Noticing Agent” means Omni in its capacity as claims and noticing agent 
and in its capacity as solicitation and tabulation agent, to the Debtors pursuant to the Order (I) 
Approving Retention of Omni as the Claims and Noticing Agent to the Debtors, Effective Nunc Pro 
Tunc to the Petition Date, and (II) Granting Related Relief [Docket No. 39] entered by the Court 
on January 28, 2020, and the Order (I) Authorizing the Employment and Retention of Omni as 
Administrative Advisor Nunc Pro Tunc to the Petition Date [Docket No. 616] entered by the Court 
on April 15, 2020.  
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“Claims Register” means the official register of Claims maintained by Omni. 

“Claims Reserve” means, collectively, one or more reserves and/or escrows to be 
established not later than the Effective Date that will provide for the payment in full of Allowed 
Secured Claims, Allowed Administrative Expense Claims, Allowed Priority Claims, Allowed 
PACA Claims, Allowed PASA Claims, Allowed Class Action Claims, and Allowed Professional 
Fee Claims in an amount to be disclosed in the Plan Supplement. All such amounts and reserves 
and/or escrows shall be subject to the consent of the Prepetition Secured Lender and the 
Committee.  

“Class” means any group of substantially similar Claims or Equity Interests classified by 
the Plan pursuant to Bankruptcy Code sections 1122 and 1123(a)(1). 

“Class Action Adversary Proceeding” means that certain adversary proceeding 
commenced on February 3, 2020 (Adv. No. 20-50449 (JTD)) and captioned Laura Forsyth, on 
behalf of herself and on behalf of all others similarly situated v. Lucky’s Market Parent Company, 
LLC; Lucky’s Farmers Market Holding Company, LLC; Lucky’s Market Operating Company, 
LLC; LFM Stores LLC; Lucky’s Farmers Market, LP; Lucky’s Farmers Market Resource Center, 
LLC; Lucky’s Market Holding Company 2, LLC; Lucky’s Market GP 2, LLC; Lucky’s Market 2, 
LP; Lucky’s Market of Longmont, LLC; Lucky’s Farmers Market of Billings, LLC; Lucky’s 
Farmers Markets of Columbus, LLC; Lucky’s Farmers Market of Rock Hill, LLC; LFM Jackson, 
LLC; Lucky’s Farmers Market of Ann Arbor, LLC; Lucky’s Market of Gainesville, LLC; Lucky’s 
Market of Bloomington, LLC; Lucky’s Market of Plantation, LLC; Lucky’s Market of Savannah, 
GA, LLC; Lucky’s Market of Traverse, City, LLC; Lucky’s Market of Naples, FL, LLC; and Sinoc, 
Inc.  

“Class Action Claims” means the allegations and causes of action referenced in the 
purported Class Action Adversary Proceeding. 

“Clerk” means the Clerk of the Bankruptcy Court. 

“Committee” means the Official Committee of Unsecured Creditors appointed by the U.S. 
Trustee on February 4, 2020 [Docket No. 94]. 

“Confirmation Date” means the date on which the Confirmation Order is entered on the 
Docket. 

“Confirmation Hearing” means the hearing held by the Bankruptcy Court to consider the 
confirmation of the Plan pursuant to Bankruptcy Code section 1129, and as such hearing may be 
adjourned or continued from time to time. 

“Confirmation Order” means the Order of the Bankruptcy Court confirming the Plan 
pursuant to Bankruptcy Code section 1129. 

“Confirmation” means confirmation of the Plan pursuant to Bankruptcy Code section 
1129.  

“Creditor” means any Person that is the Holder of a Claim against the Debtors. 
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“Creditor Representative” means the person the Committee selects by the Effective Date 
to oversee, in consultation with the Debtors, Liquidating Debtor, and/or Liquidating Trustee, the 
reconciliation and distribution on account of General Unsecured Class A Claims. The Creditor 
Representative shall have the authority and duties set forth in Article X below. 

“Debtors” means the debtors in the Chapter 11 Cases: Lucky’s Market Parent Company, 
LLC; Lucky’s Farmers Market Holding Company, LLC; Lucky’s Market Operating Company, 
LLC; LFM Stores LLC; Lucky’s Farmers Market, LP; Lucky’s Farmers Market Resource Center, 
LLC; Lucky’s Market Holding Company 2, LLC; Lucky’s Market GP 2, LLC; Lucky’s Market 2, 
LP; Lucky’s Market of Longmont, LLC; Lucky’s Farmers Market of Billings, LLC; Lucky’s 
Farmers Markets of Columbus, LLC; Lucky’s Farmers Market of Rock Hill, LLC; LFM Jackson, 
LLC; Lucky’s Farmers Market of Ann Arbor, LLC; Lucky’s Market of Gainesville, LLC; Lucky’s 
Market of Bloomington, LLC; Lucky’s Market of Plantation, LLC; Lucky’s Market of Savannah, 
GA, LLC; Lucky’s Market of Traverse, City, LLC; Lucky’s Market of Naples, FL, LLC; Sinoc, 
Inc.; Lucky’s Farmers Market of Ellisville, LLC; and Lucky’s Farmers Market of Lexington, KY, 
LLC. 

“Disallowed” means, when used in reference to a Claim, all or that portion, as applicable, 
of any Claim that (a) has been disallowed under the Plan, the Disclosure Statement, the Bankruptcy 
Code, applicable law, or by Final Order; (b) is listed in the Schedules and Statements as zero or as 
contingent, disputed, or unliquidated as to which no proof of Claim or administrative expense 
request has been Filed or deemed Filed with the Bankruptcy Court pursuant to either the 
Bankruptcy Code or any Final Order or otherwise deemed Filed under applicable law or the Plan; 
(c) is not listed in the Schedules and Statements and as to which no proof of Claim or administrative 
expense request has been Filed or deemed Filed with the Bankruptcy Court pursuant to either the 
Bankruptcy Code or any Final Order or otherwise deemed Filed under applicable law or the Plan; 
(d) has been withdrawn by agreement of the Debtors and the Holder thereof; or (e) has been 
withdrawn by the Holder thereof.  

“Disbursing Agent” means the Liquidating Debtor and/or Liquidating Trustee, or the 
Debtors’ named successor or assign. 

“Disclosure Statement” means the disclosure statement for the Plan, including all exhibits 
and schedules thereto, as amended, supplemented, or modified from time to time, that is prepared 
and distributed in accordance with sections 1125, 1126(b), and 1145 of the Bankruptcy Code, 
Bankruptcy Rule 3018, and other applicable law. 

“Disclosure Statement Hearing” means the hearing held by the Bankruptcy Court to 
consider the approval of the Disclosure Statement as providing adequate information pursuant to 
Bankruptcy Code section 1125, and as such hearing may be adjourned or continued from time to 
time. 

“Disclosure Statement Order” means the order of the Bankruptcy Court approving the 
Disclosure Statement. 

“Disputed” means any Claim or Equity Interest, or any portion thereof, that is neither an 
Allowed Claim nor a Disallowed Claim, including, without limitation, Claims that (a) have not 

Case 20-10166-JTD    Doc 1423-1    Filed 12/23/20    Page 11 of 56



 

6 
72709057.15 

been listed on the Schedules and Statements or have been listed on the Schedules and Statements 
as unliquidated, disputed, contingent, and/or at zero dollars, whether or not such Claim is the 
subject of a Proof of Claim; (b) are the subject of a proof of Claim that differs in nature, amount, 
or priority from the Schedules and Statements; or (c) are the subject of an objection or request for 
estimation Filed by the Debtors or the Liquidating Debtor or any other party in interest in 
accordance with applicable law and which objection has not been withdrawn, resolved, or 
overruled by a Final Order.  

“Distribution” means, except as otherwise provided in the Plan, the property required by 
the Plan to be distributed to the Holders of Allowed Claims. 

“Distribution Record Date” means the date(s) the Liquidating Debtor sets for the various 
transfer registers for each Class of Claims or Interests as maintained by the Debtors, or their 
respective agents, to be deemed closed in order to make Distributions to the record Holders of such 
Claims or Interests. 

“Docket” means the docket in the Chapter 11 Cases maintained by the Clerk. 

 “EB-5 Consideration” means (a) $1.00 in the aggregate provided by the EB-5 Purchasers 
to the Debtors and (b) a waiver of Claims and agreement and consent to the Releases by the EB-5 
Investors set forth in the Plan in exchange for the transfer of the EB-5 Limited Partnership 
Interests. 

“EB-5 Debtors” means Lucky’s Farmers Market, LP and Lucky’s Market 2, LP. 

“EB-5 Designated Entity” means the entity designated on or before the Effective Date by 
a majority of the Holders of Class 9 Interests to purchase and hold the Equity Interests of the EB-
5 GPs and to serve as manager of each of the EB-5 GPs.  

“EB-5 GPs” means LFM Stores, LLC and Lucky’s Market GP 2, LLC, the sole general 
partners of the EB-5 Debtors. 

“EB-5 Guarantees” means those guarantees provided by the EB-5 Guarantors as part of 
EB-5 Investor Financing. 

“EB-5 Guarantors” means LMPC, Lucky’s Farmers Market Holding Company, LLC, and 
Mike Gilliland.  

“EB-5 Investor Financing” means $16.0 million in investments received from the two 
separate private offerings of limited partner investments and certain intercompany loans received 
to fund store expansion primarily, which Lucky’s Farmers Market, LP and Lucky’s Market 2, LP 
offered to a limited number of potential non-American investors under the Employment Based 
Immigration Preference Program beginning in 2013 and ending in June 2014. 

“EB-5 Investors” means those Persons and/or Entities who invested $16.0 million in 
Lucky’s Farmers Market, LP and Lucky’s Market 2, LP by or on behalf of a limited number of 
potential non-American investors under the Employment Based Immigration Preference Program 
beginning in 2013 and ending in June 2014. 
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“EB-5 Limited Partnership Interests” means the limited partner interests of the EB-5 
Debtors received by the EB-5 Investors in connection with the EB-5 Investor Financing. 

“EB-5 Parents” means Lucky’s Farmers Market Holding Company, LLC and Lucky’s 
Market Holding Company 2, LLC, the sole owners of the EB-5 GPs. 

“EB-5 Purchasers” means those EB-5 Investors who provide the EB-5 Consideration in 
consideration for the transfer of the ownership interest of the EB-5 Limited Partnership Interests. 

“Effective Date” means the date on which the conditions specified in Article VII.B of the 
Plan have been met, satisfied, or waived.  

“Effective Date Distributions” means all Distributions required to be made on the 
Effective Date of the Plan to the Holders of Claims that are Allowed as of the Effective Date. 

“Effective Date Transactions” means the transactions listed in Article V.E.  

“Entity” means an “entity” as defined in Bankruptcy Code section 101(15).  

“Equity Interests” means all equity interests in the Debtors, including, but not limited to, 
all issued, unissued, authorized, or outstanding shares, membership, or partnership interests 
together with any warrants, options, or contract rights to purchase or acquire such interests at any 
time, but does not include any equity interests in the EB-5 Debtors (including without limitation 
the EB-5 Limited Partnership Interests and the general partner interests in the EB-5 Debtors held 
by the EB-5 GPs) or any equity interests in the EB-5 GPs. 

“Estates” means the estates of the Debtors created upon the commencement of the Chapter 
11 Cases pursuant to Bankruptcy Code section 541, and any successor Liquidating Trust. 

“Exculpated Parties” means, individually and collectively, in each case solely in their 
capacity as such, each and all of: (a) the Debtors; (b) the Committee and members of the 
Committee in their capacity as members of the Committee; (c) the Prepetition Secured Lender; to 
the extent (x) permitted by section 1125(e) of the Bankruptcy Code and/or (y) the Prepetition 
Secured Lender is subsequently found to have acted as, or otherwise determined to have been, a 
fiduciary of the Estates by a court of competent jurisdiction; and (d) the Related Parties of the 
foregoing. 

“Executory Contract” means any executory contract or unexpired lease as of the Petition 
Date between the Debtors and any other Person or Persons, specifically excluding contracts and 
agreements entered into pursuant to the Plan. 

“File, Filed, or Filing” means file, filed, or filing with the Bankruptcy Court in the Chapter 
11 Cases. 

“Final Cash Collateral Order” means the Final Order Pursuant to 11 U.S.C. Sections 
105, 361, 362, 363, and 507, Fed. R. Bankr. P. 2002, 4001, and 9014 and Del. Bankr. L.R. 4001-
2 (I) Authorizing the Debtors to Use Cash Collateral of the Prepetition Secured Lender, (II) 
Granting Adequate Protection to the Prepetition Secured Lender, (III) Prescribing Form and 
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Manner of Notice of and Scheduling Final Hearing, and (IV) Granting Related Relief that the 
Debtors, the Prepetition Secured Lender, and the Committee will seek to have entered at the 
Confirmation Hearing. 

“Final Decree” means the order entered pursuant to Bankruptcy Code section 350, 
Bankruptcy Rule 3022, and Local Rule 5009-1 closing the Chapter 11 Cases.  

“Final Fee Hearing” means the hearing before the Bankruptcy Court to consider the 
Professional Final Fee Applications. 

“Final Order” means an order or judgment of the Bankruptcy Court or any other court of 
competent jurisdiction that has been entered on the docket in the Chapter 11 Cases (or the docket 
of such other court) that is not subject to a stay and has not been modified, amended, reversed or 
vacated and as to which (a) the time to appeal, petition for certiorari or move for a new trial, 
reargument or rehearing pursuant to Bankruptcy Rule 9023 has expired and as to which no appeal, 
petition for certiorari or other proceedings for a new trial, reargument or rehearing shall then be 
pending, or (b) if an appeal, writ of certiorari, new trial, reargument or rehearing thereof has been 
sought, such order or judgment shall have been affirmed by the highest court to which such order 
was timely and properly appealed, or certiorari shall have been denied or a new trial, reargument 
or rehearing shall have been denied or resulted in no modification of such order, and the time to 
take any further appeal, petition for certiorari or move for a new trial, reargument or rehearing 
shall have expired. 

“First Day Declaration” means the Amended Declaration of Andrew T. Pillari, Chief 
Financial Officer of Debtors, in Support of Chapter 11 Petitions and First Day Pleadings [Docket 
No. 47]. 

“First Day Motions” means the Motion for Joint Administration [Docket No. 3], 
Application to Appoint Omni Agent Solutions as Claims and Noticing Agent [Docket No. 4], 
Motion to Maintain Bank Accounts [Docket No. 5], Motion to Pay Employee Wages [Docket No. 
6], Motion to Authorize Debtors to Maintain and Administer Customer Programs [Docket No. 7], 
Motion to Authorize Debtors to Continue Paying Prepetition Obligations Incurred in the Ordinary 
Course of Business in Connection with Various Insurance Policies [Docket No. 8], Motion to Pay 
Sales and Use Taxes [Docket No. 10], Motion Prohibiting Utilities from Discontinuing Service 
[Docket No. 11], Motion to Approve Use of Cash Collateral [Docket No. 12], Motion to Approve 
Procedures for Store Closing Sales and Assumption of Liquidation Consulting Agreement [Docket 
No. 13], and Motion to Authorize Debtors to Pay Prepetition Claims Arising under the Perishable 
Agricultural Commodities Act and the Packers and Stockyards Act [Docket No. 14]. 

“First Day Order” the Final Orders entered by the Bankruptcy Court approving the First 
Day Motions and granting the relief set forth in each First Day Motion. 

“First Interim Cash Collateral Order” means the Interim Order Pursuant to 11 U.S.C. 
Sections 105, 361, 362, 363, and 507, Fed. R. Bankr. P. 2002, 4001, and 9014 and Del. Bankr. 
L.R. 4001-2 (I) Authorizing the Debtors to Use Cash Collateral of the Prepetition Secured Lender, 
(II) Granting Adequate Protection to the Prepetition Secured Lender, (III) Prescribing Form and 
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Manner of Notice of and Scheduling Final Hearing, and (IV) Granting Related Relief [Docket No. 
50]. 

“Fourth Interim Cash Collateral Order” means the Fourth Interim Order Pursuant to 
11 U.S.C. Sections 105, 361, 362, 363, and 507, Fed. R. Bankr. P. 2002, 4001, and 9014 and Del. 
Bankr. L.R. 4001-2 (I) Authorizing the Debtors to Use Cash Collateral of the Prepetition Secured 
Lender, (II) Granting Adequate Protection to the Prepetition Secured Lender, (III) Prescribing 
Form and Manner of Notice of and Scheduling Final Hearing, and (IV) Granting Related Relief 
to be agreed upon between the Debtors, Prepetition Secured Lender, and Committee. 

“General Bar Date” means April 24, 2020 at 4:00 p.m. prevailing Eastern Time, as 
established by the Bar Date Order. 

“General Partner of Lucky’s Market 2, LP” means Lucky’s Market GP 2, LLC. 

“General Partner of Lucky’s Farmers Market, LP” means LFM Stores, LLC. 

“General Unsecured Claims” means any Claim against the Debtors that is not (a) a 
Priority Claim, (b) an Administrative Expense Claim, (c) a Professional Fee Claim, (d) a Priority 
Tax Claim, (d) a Secured Tax Claim, (e) a Secured Claim, (f) an Other Secured Claim, (g) any 
Claim that constitutes an Interest, or (h) entitled to a priority under the Bankruptcy Code or any 
order of the Bankruptcy Court. For the avoidance of doubt, General Unsecured Claims shall 
include the Prepetition Secured Lender Deficiency Claim. 

“General Unsecured Claims Class A Recovery Pool” means Allowed General 
Unsecured Claims, including, but not limited to, any Mechanics Lien Claims that are timely filed, 
properly asserted, and Allowed with respect to a non-Kroger Guaranteed Lease(s), but excluding 
(i) any General Unsecured Claim guaranteed by Kroger, (ii) any Claims arising out of or relating 
to any Kroger Guaranteed Lease(s), (iii) any Kroger General Unsecured Claim, (iv) Prepetition 
Secured Lender Deficiency Claim, (v) Prepetition Secured Lender Subrogation Claim, (vi) any 
Claim asserted by any EB-5 Investors, (vii) any Intercompany Claim; and (viii) any Claim or 
Subrogation Claim asserted by any EB-5 Guarantors or Insiders of the Debtors. 

“General Unsecured Claims Class A Recovery Pool Allocation” means 75% of (i) Cash 
on Hand and (ii) the proceeds from any Identified Assets to be allocated to the General Unsecured 
Claims Class A Recovery Pool for Pro Rata distribution to Holders of Allowed General Unsecured 
Class A Claims. 

“General Unsecured Claims Class B Recovery Pool” means any Allowed General 
Unsecured Claim not included in the General Unsecured Claims Class A Recovery Pool or the 
General Unsecured Claims Class C Recovery Pool, including without limitation any (i) Allowed 
General Unsecured Claim of any kind arising under or relating to any Kroger Guaranteed Leases, 
including, but not limited to, any cure amounts or rejection damages claims and related Mechanics 
Lien Claims to the extent they are timely filed, properly asserted, and Allowed on a Kroger 
Guaranteed Lease(s), (ii) any other General Unsecured Claim guaranteed by Kroger, (iii) any 
Claims held by BBIF Subsidiary CDE 3, LLC arising from the Prepetition NMTC Loan, but only 
to the extent they are subject to the June 12, 2012 Payment and Completion Guaranty issued by 
Kroger, and (iv) any Claim or Subrogation Claim asserted by any EB-5 Guarantors.  
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“General Unsecured Claims Class B Recovery Pool Allocation” means 25% of (i) Cash 
on Hand and (ii) the proceeds from any Identified Assets to be allocated to the General Unsecured 
Claims Class B Recovery Pool for Pro Rata distribution to Holders of Allowed General Unsecured 
Class B Claims, subject to Kroger’s consent right to the settlement of claims or settlement of cure 
disputes of Class members and to Kroger’s oversight regarding objecting to claims of Class 
members.  

“General Unsecured Claims Class C Recovery Pool” means the Kroger General 
Unsecured Claims, Prepetition Secured Lender Deficiency Claim, and Prepetition Secured Lender 
Subrogation Claim. 

“General Unsecured Claims Class C Recovery Pool Allocation” means the amount 
remaining in the General Unsecured Claims Class B Recovery Pool Allocation, if any, after 
payment or reserve in full of all General Unsecured Claims Class B Recovery Pool, and all 
Remaining Assets of the Debtors’ Estates other than Cash on Hand and the Wind Down Reserve 
(e.g. Causes of Action (including against the EB-5 Guarantees), claims related to guarantees, future 
accounts receivable, rebates, refunds, etc.), which shall be distributed or assigned to Kroger. 

“Global Settlement” means the mutually agreeable resolution reached between the 
Debtors, Prepetition Secured Lender, and Committee, which is embodied herein within the Plan 
and discussed in detail within Article VIII.A. hereof. 

“Governmental Bar Date” means July 27, 2020 at 4:00 p.m. prevailing Eastern Time, as 
established in the Bar Date Order. 

“Governmental Unit” means a “governmental unit” as defined in Bankruptcy Code 
section 101(27).  

“Holder” means the beneficial holder of any Claim or Interest.  

“Identified Assets” means those assets of the Debtors’ estates identified on Schedule A 
hereto and any proceeds thereof. 

“Impaired” means, with respect to any Class, a Class that is impaired within the meaning 
of Bankruptcy Code sections 1123(a)(4) and 1124. 

“Independent Director” means William Transier who serves as the sole member of 
Special Committee of the LMPC Board. 

“Intercompany Claims” means, collectively, any Claim held by a Debtor against another 
Debtor or an Affiliate of a Debtor, any Claim held by an Affiliate of a Debtor against a Debtor, 
any Claim held by a non-Debtor Affiliate against a Debtor, or any Claim held by a Debtor against 
a non-Debtor Affiliate, including any loans from one Debtor to another Debtor. 

“Interest” means any “equity security” in a Debtor as defined in Bankruptcy Code section 
101(16), including, without limitation, all issued, unissued, authorized or outstanding ownership 
interests (including common and preferred) or other equity interests, together with any warrants, 
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options, convertible securities, liquidating preferred securities or contractual rights to purchase or 
acquire any such equity interests at any time and all rights arising with respect thereto. 

“Kroger” means The Kroger Co. 

“Kroger Assumption Motion” means the Motion of Debtors for Authority (I) to Assume 
and Assign Certain Unexpired Leases of Non-Residential Real Property and (II) Granting Related 
Relief [Docket No. 977]. 

“Kroger General Unsecured Claims” means any general unsecured non-Priority Claim 
held by Kroger, which includes any general unsecured vendor claims and any subrogation claims, 
but excluding the Prepetition Secured Lender Deficiency Claim, the Prepetition Secured Lender 
Subrogation Claim, the Prepetition Secured Claims, any 503(b)(9) Claim, any PACA Claim or 
PASA Claim. 

“Kroger Guaranteed Leases” means the various written guaranties Kroger entered into 
pursuant to which Kroger guaranteed the Debtors’ liabilities under approximately thirty-one (31) 
non-residential lease agreements. 

“Kroger Rent Reimbursement Obligation” means all Post-Deadline Rents, which 
amount shall reduce on a dollar-for-dollar basis any distribution to or for the benefit of the 
Prepetition Secured Lender (in any capacity) or the holders of Allowed General Unsecured Claims 
in Class 5, as applicable, as follows: first, by reducing the General Unsecured Claims Class B 
Recovery Pool Allocation; second, by reducing any distribution to the Prepetition Secured Lender 
on its allowed PACA Claim and PASA Claim; third, by reducing any distribution to the Prepetition 
Secured Lender on its Allowed Section 503(b)(9) Claim; fourth, by reducing any distribution to 
the Prepetition Secured Lender on its Allowed Secured Claim; fifth, by reducing any distribution 
to the Prepetition Secured Lender on its Kroger General Unsecured Claims; sixth, by reducing any 
distribution to the Prepetition Secured Lender related to attorneys’ fees under the Final Cash 
Collateral Order; and in the event that the amount of reductions from distributions set forth above 
is insufficient to reimburse the Debtors for the entire amount of the Post-Deadline Rents, the 
Prepetition Secured Lender shall pay or reimburse any such difference to the Liquidating Debtor 
within five (5) business days of the Liquidating Debtor’s request thereof. 

“Licenses” means required certificates of need, certificates of exemption, franchises, 
accreditations, registrations, licenses, permits, and other consents or approvals issued by any 
Governmental Entity or accreditation organizations necessary to operate the Debtors’ business. 

“Liquidating Debtor” means the Debtors and debtors in possession, or any successors 
thereto (including, from and after the establishment of a Liquidating Trust and the transfer of 
Liquidating Assets thereto, such Liquidating Trust), by merger, consolidation, or otherwise, on 
and after the Effective Date.  

“Liquidating Trust” means a trust to be established on or after the Effective Date with 
respect to the Liquidating Debtor but no later than January 15, 2022 (unless the Liquidating Debtor 
has previously dissolved), in accordance with the provisions of Article IX of the Plan and a 
Liquidating Trust Agreement for the benefit of holders of Allowed Claims and as determined by 
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the Liquidating Debtor consistent with the purposes of the Liquidating Trust pursuant to Article 
IX.B of the Plan. 

“Liquidating Trust Agreement” means an agreement evidencing the terms and 
provisions governing the Liquidating Trust that shall be entered into prior to the establishment of 
the Liquidating Trust and pursuant to which the Liquidating Trustee shall manage and administer 
Liquidating Trust Assets. 

“Liquidating Trust Assets” means all of the Assets of the Liquidating Debtor as of the 
time of transfer of the Assets to the Liquidating Trust. 

“Liquidating Trust Beneficiaries” means those holders of Allowed Claims against the 
Liquidating Debtor to the extent such holders receive Liquidating Trust Interests. 

“Liquidating Trust Interests” means the non-certificated beneficial interests of the 
Liquidating Trust allocable to holders of Allowed Claims in accordance with the terms and 
conditions of the Liquidating Trust Agreement, which may or may not be transferable. 

“Liquidating Trustee” means the person or entity appointed by the Liquidating Debtor 
prior to the creation of the Liquidating Trust to administer the Liquidating Trust in accordance 
with the provisions of Article IX of the Plan and the Liquidating Trust Agreement and any 
successor or replacement duly appointed under the terms of the Liquidating Trust Agreement and 
the Plan; provided, however, that under no circumstance shall the Liquidating Trustee be a director 
or officer with respect to any entity over which the Liquidating Trust has control. 

“Local Rules” means the Local Rules of Bankruptcy Practice and Procedure of the United 
States Bankruptcy Court for the District of Delaware.  

“LMOC” means Debtor Lucky’s Market Operating Company, LLC. 

“LMOC Officers” means the Chief Executive Officer, Chief Financial Officer, and 
President of LMOC.  

“LMPC” means Debtor Lucky’s Market Parent Company, LLC. 

“LMPC Board” means the managers who comprise the current and former Board of 
Managers of LMPC, including these seven managers, J. Michael Schlotman, Christopher Schulte, 
Andrew Seitz, Patrick Gilliland, Bo Sharon, William Transier, and Nicholas G. Hodge, who were 
serving on the LMPC Board on the Petition Date. 

“LMPC Officers” means the Chief Executive Officer, Chief Financial Officer, President, 
Chief Growth Officer, and General Counsel of LMPC. 

“Mechanic’s Lien Claims” means a statutory lien that, in accordance with the applicable 
non-bankruptcy law giving rise to the lien: (a) secures payment for services, including labor, or 
materials and supplies provided to the Debtors in improving, repairing, or maintaining real or 
personal property; and (b) is properly asserted by the appropriate party to, among other things, 
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assure no double recovery between lien claimants, including general contractors of the Debtors 
and sub-contractors of general contractors. 

“Manager” means Bo Sharon for each limited liability Debtor company, with the 
exception of LMOC. 

“Omni” means Omni Agent Solutions, Inc.  

“Opt Out Deadline” means December 18, 2020 at 4:00 p.m., prevailing Eastern Time, the 
deadline by which Holders of Claims or Equity Interests must opt out of the Third Party Release. 

“Other Secured Claims” means any Secured Claim other than the Prepetition Secured 
Claims and Secured Tax Claims.  

“PACA and PASA Final Order” means the Final Order Pursuant to Sections 105(a), 
363, and 541 of the Bankruptcy Code, Directing the Payment of Prepetition Claims arising under 
(A) Perishable Agricultural Commodities Act, and (B) the Packers and Stockyards Act [Docket 
No. 273], which the Bankruptcy Court entered on February 25, 2020. 

“PACA Claims” means any Claims under the Perishable Agricultural Commodities Act 
of 1930, as amended 7 U.S.C. §§ 499a et seq. (“PACA”). 

“PASA Claims” means any Claims under the Packers and Stockyards Act of 1921 as 
amended 7 U.S.C. § 181 et seq. (“PASA”). 

“Person” means a “person” as defined in Bankruptcy Code section 101(41).  

“Petition Date” means January 27, 2020, the date on which the Debtors filed their 
voluntary petitions for relief under chapter 11 of the Bankruptcy Code; however, shall mean with 
respect only to Lucky’s Farmers Market of Ellisville, LLC and Lucky’s Farmers Market of 
Lexington, KY, March 3, 2020, the date on which each filed its voluntary petition for relief under 
chapter 11 of the Bankruptcy Code.  

“Plan” means this chapter 11 plan of liquidation including, without limitation, all exhibits, 
supplements, appendices, and schedules hereto, either in their present form or as the same may be 
altered, amended, or modified from time to time. 

“Plan Supplement” means the appendix of schedules and exhibits to be Filed with the 
Bankruptcy Court at least seven (7) days before the Voting Deadline.  

“Post-Deadline Rents” means all rents, taxes, utilities, CAM charges or other rental 
obligations attributable to the period following two hundred ten (210) days after the Petition Date 
(i.e., August 24, 2020) paid by the Debtors arising under any Kroger Guaranteed Lease. 

“Prepetition NMTC Loan” means the new market tax credit loan agreement with a total 
original principal amount of $5,940,000.00, between LMOC, as borrower, and BBIF Subsidiary 
CDE 3, LLC, as lender, which is guaranteed by Kroger, dated on or about June 12, 2018.  
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“Prepetition Secured Claims” means any and all Secured Claims held by Kroger arising 
under or related to the Prepetition Secured Loan in its capacity as Prepetition Secured Lender.  

“Prepetition Secured Lender” means Kroger.  

“Prepetition Secured Lender Deficiency Claim” means, collectively, any and all Claims 
arising under the Prepetition Secured Loan held by the Prepetition Secured Lender that are not 
Prepetition Secured Claims. 

“Prepetition Secured Lender Subrogation Claim” means any Subrogation Claim 
asserted by the Prepetition Secured Lender. 

“Prepetition Secured Loan” means the loan dated September 15, 2016, with a total 
original principal amount of $23,328,810.00, between LMPC, as borrower, and the Prepetition 
Secured Lender, the loan dated August 9, 2017, with a total original principal amount of 
$25,177,640.00, between LMPC as borrower, and the Prepetition Secured Lender, and the loan 
agreement, dated December 31, 2019, between LMPC, as borrower, and the Prepetition Secured 
Lender, pursuant to which the Prepetition Secured Lender agreed to make loans to LMPC over 
time. The amount of the Prepetition Secured Loan was approximately $301,156,450.00 as of the 
Petition Date. 

  
“Prior Owners” means, collectively, Patrick Gilliland, Michael Gilliland, Insook 

Gilliland, Jason B. Sharon, and PG Holdings, LLC. 

“Priority Claims” means any Claim entitled to priority pursuant to Bankruptcy Code 
section 507(a) other than Administrative Expense Claims and Priority Tax Claims.  

“Priority Tax Claims” means Claims of a Governmental Unit against any Debtor entitled 
to priority pursuant to Bankruptcy Code section 507(a)(8) or specified section of Bankruptcy Code 
section 502(i).  

“Pro Rata Share” means the proportion that an Allowed Claim in a particular Class bears 
to the aggregate amount of Allowed Claims in the same Class. 

“Professional” means any professional Person employed in the Chapter 11 Cases pursuant 
to Bankruptcy Code sections 327, 328, or 1103 pursuant to an Order of the Bankruptcy Court and 
who is to be compensated for services rendered pursuant to Bankruptcy Code sections 327, 328, 
329, 330, or 331. The term “Professional” does not include any ordinary course professionals that 
were retained and compensated pursuant to the Order Authorizing Retention and Payment of 
Professionals Utilized by Debtors in Ordinary Course of Business [Docket No. 265]. 

“Professional Fee Claims” means all Claims under section 330, 331, 503, or 1103 of the 
Bankruptcy Code for compensation and reimbursement of expenses incurred by Professionals 
through the Confirmation Date to the extent Allowed by the Bankruptcy Court. 

“Professional Final Fee Applications” means the fee applications filed by Professionals, 
for final allowance of compensation and reimbursement of all Professional Fee Claims incurred 
up to and including the Effective Date, and no fee application shall be filed by any Professional 
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related to any Professional Fee Claim arising after the Effective Date; provided, however, that 
Professionals may include in their Professional Final Fee Applications an estimated amount for 
fees and expenses incurred after the Effective Date for the preparation, Filing and prosecution (but 
not defense of) their Professional Final Fee Applications and for attending the Final Fee Hearing. 

“Professional Final Fee Application Claims Bar Date” means the first business day that 
is thirty (30) calendar days after the Effective Date.  

 “Proof of Claim” means a proof of Claim Filed against any Debtor in accordance with 
the Bar Date Order or any other order by the Bankruptcy Court setting a date for the fixing of 
Claims.  

“Rejection Claims” means any Claim arising from, or relating to, the rejection of an 
executory contract or unexpired lease pursuant to Bankruptcy Code section 365(a) by any of the 
Debtors, as limited, in the case of a rejected unexpired lease, by Bankruptcy Code section 
502(b)(6).  

“Related Parties” means, with respect to any Person or Entity, such Person’s or Entity’s 
direct and indirect current and former affiliates, subsidiaries, partners (including general partners 
and limited partners), investors, managing members, members, officers, directors, principals, 
employees, managers, controlling persons, agents, attorneys, financial advisors, real estate 
advisors, investment bankers, Professionals, advisors, and representatives, each in their capacity 
as such. 

“Release by Debtors” means the release given by the Debtors to the Released Parties as 
set forth in Article VIII.D herein. 

“Released Parties” means, individually and collectively, in each case solely in their 
capacity as such, each and all of: (a) the Debtors; (b) Kroger; (c) the Committee; (d) each member 
of the Committee; and (e) the Related Parties of the foregoing; provided, however, that claims 
arising under any lease guaranties, personal guaranties, or other such guaranties related to the 
LMPC Board or Insiders (as defined in section 101(31) of the Bankruptcy Code) of the Debtors 
shall be released.  

“Releasing Parties”  means, individually and collectively, (a) each Holder of a Claim or 
Equity Interest that (i) votes to accept the Plan, (ii) is deemed to have accepted the Plan or is 
otherwise unimpaired, (iii) is entitled to vote to accept or reject the Plan but either (x) abstains 
from voting on the Plan, or (y) votes to reject the Plan and, in the case of (x) or (y) does not opt 
out of the voluntary releases contained in the Plan by checking the opt out box on the ballot and 
timely returning it in accordance with the instructions set forth therein, or (iv) is deemed to have 
rejected the Plan and does not opt out of the releases contained in the Plan; (b) the Debtors; (c) 
Kroger, provided that Kroger shall not be deemed a Releasing Party with respect to the Prior 
Owners; (d) any lender to the Prepetition NMTC Loan; and (e) the Related Parties of the foregoing. 

“Remaining Assets” means any Asset of the Estates that is not (i) Cash on Hand, (ii) an 
Identified Asset, nor (iii) the Equity Interests in Lucky’s Market GP 2, LLC and LFM Stores, LLC. 
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“Rule 3018 Motion” means a motion for temporary allowance of a claim for the purpose 
of voting on the Plan. 

“Schedules and Statements” means the Schedules of Assets and Liabilities and 
Statements of Financial Affairs Filed by the Debtors under Bankruptcy Code section 521 and 
Bankruptcy Rule 1007, and all amendments and modifications thereto. 

“Second Interim Cash Collateral Order” means the Second Interim Order Pursuant to 
11 U.S.C. §§ 105, 361, 362, 363, and 507, Fed. R. Bankr. P. 2002, 4001, and 9014, and Del. Bankr. 
L.R. 4001-2 (I) Authorizing the Debtors to Use Cash Collateral of the Prepetition Secured Lender, 
(II) Granting Adequate Protection to the Prepetition Secured Lender, (III) Prescribing Form and 
Manner of Notice of and Scheduling Final Hearing, and (IV) Granting Related Relief [Docket No. 
297]. 

“Secured Claims” means Claims which are: (a) secured by a valid and perfected lien in 
collateral which is enforceable pursuant to applicable law (i) as set forth in the Plan and Disclosure 
Statement, (ii) as agreed to by the Holder of such Claim and the Debtors, or (iii) as determined by 
a Final Order; or (b) subject to a valid right of setoff under Bankruptcy Code section 553, in each 
case, as determined pursuant to Bankruptcy Code section 506(a).  

“Secured Tax Claims” means any Secured Claims of a Governmental Unit which, absent 
their secured status, would be entitled to priority in right of payment under Bankruptcy Code 
section 507(a)(8), including any related Secured Claim for penalties.  

“Settled Causes of Action” means all Claims and Causes of Action made, or which could 
have been made, on behalf of the Debtors against, or related to Kroger in any capacity and for 
whatever reason that may exist, as further described in connection with the Global Settlement. 

“Settlement” means the settlement of the Settled Causes of Action on the terms set forth 
herein. 

“Settlement Released Claims” means all Claims and Causes of Action made, or which 
could have been made, or could be made, on behalf of the Debtors, against, or related to Kroger, 
for any reason whatsoever provided that, for the avoidance of doubt, the Settlement Released 
Claim shall include all Avoidance Actions against Kroger. 

“Settlement Proceeds” means the consideration being provided by the Prepetition Secured 
Lender in full and complete satisfaction of the Settled Causes of Action. 

“Solicitation Package” means the packages to be distributed to creditors for solicitation 
of votes on the Plan.  

“Special Committee” means that certain Special Committee of the LMPC Board, formed 
by the LMPC Board prior to the Petition Date. 

“Statutory Fees” means all fees payable to the U.S. Trustee pursuant to 28 U.S.C. § 1930 
and any interest thereupon.  
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“Subrogation Claim” means any Claim that any non-Debtor may assert against the Estates 
based on such party’s payment of any guaranty claims that would otherwise have been an 
obligation of the Estates and which were not paid by the Debtors.  

“Tax Claims” means any claim under the Tax Code and includes claims asserted under 
applicable non-federal tax laws. 

“Tax Code” means the Internal Revenue Code, as amended. 

“Third Interim Cash Collateral Order” means the Third Interim Order Pursuant to 11 
U.S.C. §§ 105, 361, 362, 363, and 507, Fed. R. Bankr. P. 2002, 4001, and 9014, and Del. Bankr. 
L.R. 4001-2 (I) Authorizing the Debtors to Use Cash Collateral of the Prepetition Secured Lender, 
(II) Granting Adequate Protection to the Prepetition Secured Lender, (III) Prescribing Form and 
Manner of Notice of and Scheduling Final Hearing, and (IV) Granting Related Relief [Docket No. 
622]. 

“Third Party Release” means the release given by each of the Releasing Parties to the 
Released Parties as set forth in Article VIII.F of the Plan.  

“Treasury Regulations” means the regulations, including temporary regulations or any 
successor regulations, promulgated under the United States Internal Revenue Code, as amended 
from time to time. 

“U.S. Trustee” means the Office of the United States Trustee for the District of Delaware. 

“Unclaimed Distribution” means any distribution of Cash or any other property made to 
the Holder of an Allowed Claim pursuant to this Plan that (a) is returned to the Liquidating Debtor 
as undeliverable and no appropriate forwarding address is received within the later of (i) 90 days 
after the Effective Date and (ii) 90 days after such attempted Distribution by the Liquidating 
Debtor is made to such Holder or (b) in the case of a distribution made in the form of a check, is 
not negotiated within 90 days and no request for re-issuance is made. Upon a distribution to the 
Holder of an Allowed Claim becoming an Unclaimed Distribution, such Allowed Claim will 
automatically become null and void and shall be expunged from the Claims Register. 

“Voting Classes” means Class 1, Class 4, Class 5, Class 6, and Class 9.  

“Voting Deadline” means December 18, 2020, 4:00 p.m. prevailing Eastern Time. 

“Voting Record Date” means the date established by the Bankruptcy Court pursuant to 
the Order (I) Approving Disclosure Statement, (II) Establishing Voting Record Date, Voting 
Deadline, and Other Dates, (III) Approving Procedures for Soliciting, Receiving, and Tabulating 
Votes on Plan and for Filing Objections to Plan, (IV) Approving Manner and Forms of Notice and 
Other Documents, and (V) Granting Related Relief [Docket No. 1272] entered by the Court on 
November 24, 2020.  

“Wind-Down Budget” means the cash collateral budget in an amount equal to 
$1,000,000.00 for the post-Effective Date administration and wind-down of Estates, as agreed to 
by the Debtors, the Committee, and the Prepetition Secured Lender, with any amount incurred 

Case 20-10166-JTD    Doc 1423-1    Filed 12/23/20    Page 23 of 56



 

18 
72709057.15 

after depletion of the Wind-Down Reserve to be paid from Cash, if any, remaining available in (i) 
the General Unsecured Claims Class A Recovery Pool Allocation solely to pay for fees and 
expenses incurred in the administration of and distribution to the General Unsecured Claims Class 
A Recovery Pool, and (ii) the General Unsecured Claims Class B Recovery Pool Allocation, if 
any, solely to pay for fees and expenses incurred in the administration of and distribution to the 
General Unsecured Claims Class B Recovery Pool. 

 “Wind-Down Reserve” means the escrow or reserve to be established and funded, not 
later than the Effective Date, in an amount equal to the Wind-Down Budget plus the Claims 
Reserve pursuant to the Global Settlement and utilized for post-Confirmation Estate wind-down 
costs. 

B. Interpretation; Application of Definitions and Rules of Construction 

The following rules of construction, interpretation, and application shall apply: 

(1) Wherever from the context it appears appropriate, each term stated in either the 
singular or the plural shall include both the singular and the plural and pronouns 
stated in the masculine, feminine, or neuter gender shall include the masculine, 
feminine, and neuter genders.  

(2) Unless otherwise specified, each section, article, schedule, or exhibit reference in 
the Plan and Disclosure Statement is to the respective section in, article of, schedule 
to, or exhibit to the Plan and Disclosure Statement.  

(3) The words “herein,” “hereof,” “hereto,” “hereunder,” and other words of similar 
import refer to the Plan as a whole and not to any particular section, subsection, or 
clause contained in the Plan.  

(4) The rules of construction contained in Bankruptcy Code section 102 shall apply to 
the construction of the Plan.  

(5) A term used herein that is not defined herein but that is used in the Bankruptcy 
Code shall have the meaning ascribed to that term in the Bankruptcy Code.  

(6) The headings in the Plan are for convenience of reference only and shall not limit 
or otherwise affect the provisions of the Plan. 

(7) Unless otherwise provided, any reference in the Plan to an existing document, 
exhibit, or schedule means such document, exhibit, or schedule as may be amended, 
restated, revised, supplemented, or otherwise modified. 

(8) In computing any period of time prescribed or allowed by the Plan, the provisions 
of Bankruptcy Rule 9006(a) shall apply. 
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III. UNCLASSIFIED CLAIMS  

A. PACA Claims and PASA Claims 

The Liquidating Debtor shall pay the PACA Claims and PASA Claims consistent with the 
resolution procedures outlined in the PACA and PASA Final Order. To the extent not previously 
paid in full, the Allowed PACA Claims and PASA Claims will be paid in full from the Wind-
Down Reserve when such PACA and PASA Claims are Allowed to the extent that such PACA 
Claim or PASA Claim is asserted prior to the Effective Date. Any distributions on PACA Claims 
or PASA Claims held by Kroger (or any affiliate thereof) may be used to satisfy the Kroger Rent 
Reimbursement Obligation in accordance with the terms of the Plan. For the avoidance of doubt, 
Kroger (or any affiliate thereof) shall not be required to File a Proof of Claim or other request for 
allowance and/or payment of any PACA Claims or PASA Claims by the Bar Date or any other 
claims bar date. 
 

B. Administrative Expense Claims 

Requests for payment of Administrative Expense Claims must be Filed no later than the 
Administrative Expense Bar Date. Holders of Administrative Expense Claims that do not File 
requests for the allowance and payment thereof on or before the applicable Administrative Expense 
Bar Date shall forever be barred from asserting such Administrative Expense Claims against the 
Debtors or the Estates. Kroger (or any affiliate thereof) shall not be required to File a Proof of 
Claim or other request for allowance and/or payment of any Administrative Expense Claim by the 
Administrative Expense Bar Date or any other claims bar date. 

Except to the extent that a Holder of an Allowed Administrative Expense Claim agrees to 
a less favorable treatment or has been paid by any applicable Liquidating Debtor or Purchaser prior 
to the Effective Date, in full and final satisfaction, settlement, and release of and in exchange for 
release of each Allowed Administrative Expense Claim, each Holder of an Allowed 
Administrative Expense Claim will be paid the full unpaid amount of such Allowed Administrative 
Expense Claim in Cash (or other available funds in the Estate) from the Wind-Down Reserve: (a) 
on the Effective Date or as soon thereafter as is reasonably practicable or, if not then due, when 
such Allowed Administrative Expense Claim is due or as soon thereafter as is reasonably 
practicable; (b) if an Administrative Expense Claim is Allowed after the Effective Date, on the 
date such Administrative Expense Claim is Allowed or as soon thereafter as is reasonably 
practicable or, if not then due, when such Allowed Administrative Expense Claim is due; or (c) at 
such time and upon such terms as set forth in an order of the Bankruptcy Court; provided, however, 
that Administrative Expense Claims that have been assumed by purchasers pursuant to purchase 
agreements approved by the Bankruptcy Court shall not be an obligation of the Liquidating Debtor. 

Any distributions on any Administrative Expense Claims, including Section 503(b)(9) 
Claims, held by Kroger (or any affiliate thereof) may be used to satisfy the Kroger Rent 
Reimbursement Obligation in accordance with the terms of the Plan. 
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C. Professional Fee Claims  

All Professionals requesting compensation or reimbursement of Professional Fee Claims 
for services rendered before or on the Effective Date shall File a Professional Final Fee Application 
for final allowance of compensation and reimbursement of expenses no later than the Professional 
Final Fee Application Claims Bar Date.  

 
The Final Fee Hearing to determine the allowance of Professional Fee Claims shall be held 

as soon as practicable after the Professional Final Fee Application Claims Bar Date. The 
Liquidating Debtor’s counsel shall File a notice of the Final Fee Hearing. Such notice shall be 
posted on the Case Website, and served upon counsel for the Committee, all Professionals, the 
U.S. Trustee and all parties on the Liquidating Debtor’s Bankruptcy Rule 2002 service list.  

 
Allowed Professional Fee Claims of the Professionals shall be paid in full from Cash in the 

Wind-Down Reserve: (a) as soon as is reasonably practicable following the later of (i) the Effective 
Date and (ii) the date upon which the order relating to any such Allowed Professional Fee Claims 
is entered by the Bankruptcy Court; or (b) upon such other terms as agreed by the Holder of such 
an Allowed Professional Fee Application Claims. After the Effective Date and the resolution of 
Professional Final Fee Applications filed before the expiration of the Professional Final Fee 
Application Claims Bar Date, no Professional shall file any additional fee application. 

 
Pursuant to the Fourth Interim Cash Collateral Order, the Liquidating Debtor shall pay in 

cash, without the need for the filing of formal fee applications, the reasonable and documented 
out-of-pocket professional fees, expenses and disbursements for one primary law firm and one 
local counsel incurred by the Prepetition Secured Lender arising after the Petition Date and prior 
to the Effective Date. After delivery of a monthly summary statement of any such requested fees 
(which shall include the total number of hours billed by attorney and a summary description of 
services) to counsel for the Liquidating Debtor, the U.S. Trustee and counsel to the Committee, 
the Liquidating Debtor shall pay such fees, costs and expenses within ten (10) days from delivery 
thereof. Any and all amounts paid by the Liquidating Debtor as such fees are deemed permitted 
uses of cash collateral, not subject to the Wind-Down Budget or any variance report and shall 
reduce any Adequate Protection Superpriority Claim (as defined in the Fourth Interim Cash 
Collateral Order) on account of such fees to the extent of such fees paid. 
 

D. Priority Tax Claims 

Except to the extent the Debtors and the Holder of an Allowed Priority Tax Claim agree to 
a different and less favorable treatment, the Liquidating Debtor, or the purchaser of any asset of 
the Estates pursuant to the applicable sale order and asset purchase agreement [Docket Nos. 569, 
574, 589, 590, 618, 619, 629, 659, 673, 702, 706, 715, 755, 930, and 951], shall pay, in full 
satisfaction and release of such Claim, to each holder of a Priority Tax Claim, Cash from the Wind-
Down Reserve (solely in the event the Liquidating Debtor, and not the Purchasers, must pay such 
claims), in an amount equal to such Allowed Priority Tax Claim, on the later of: (a) the Effective 
Date and (b) the first Business Day after the date that is thirty (30) calendar days after the date on 
which such Priority Tax Claim becomes an Allowed Priority Tax Claim, or as soon thereafter as 
is reasonably practicable. 
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All Allowed Priority Tax Claims that are not due and payable on or before the Effective 
Date shall be paid in the ordinary course of business as such obligations become due from the 
Wind-Down Reserve or, pursuant to the applicable sale order and asset purchase agreement, by 
the purchaser of the respective asset of the Estates [Docket Nos. 569, 574, 589, 590, 618, 619, 629, 
659, 673, 702, 706, 715, 755, 930, and 951]. Any Claims asserted by a Governmental Unit on 
account of any penalties and assessments shall not be Priority Tax Claims and shall be 
subordinated to General Unsecured Claims. On the Effective Date, any lien securing any Allowed 
Priority Tax Claim shall be deemed released, terminated and extinguished, in each case without 
further notice to or order of the Bankruptcy Court, act or action under applicable law, regulation, 
order or rule or the vote, consent, authorization or approval of any Person. 

 

E. Class Action Claims 
 

The Class Action Adversary Proceeding is a purported class action brought by Laura 
Forsyth on behalf of herself and other similarly situated employees asserting a violation under the 
WARN Act for the defendants’ alleged failure to provide 60-days’ notice of a mass layoff or plant 
closing as required under law.  

 
The Class Action Adversary Proceeding does not provide a proposed class definition. 

Rather, the class is loosely defined as employees who were “affected by the mass layoff and/or 
plant closing” at each facility maintained, owned, and operated within the United States of 
America by the Debtors and any direct or indirect subsidiary affiliates. The Class Action Adversary 
Proceeding alleges that all defendants constitute a “single employer” within the meaning of the 
WARN Act. 

 
The Debtors have raised numerous defenses to the Class Action Claims asserted in the 

complaint, including the following:  
 
 the defendants do no constitute a “single employer”;  
 WARN obligations were not triggered at any facility owned, maintained, or operated 

by any named Debtor where there were less than 50 full-time employees who suffered 
an employment loss as defined under the WARN Act; 

 for those facilities where more than 50 full-time employees suffered an employment 
loss as defined under the WARN Act, employees and governmental bodies received 
WARN notices in accordance with the WARN Act; and 

 for any employee receiving a WARN Act notice who was laid off prior to the 
expiration of the 60-day notice period reflected in the notice, the employee received 
pay representing the amount of back wages and benefits that would have been due 
had the employee remained employed for the duration of the 60-day notice period. 

 
The Debtors reserve all of their rights to contest the Class Action Claims in full on any 

grounds, including, but not limited to, waiver, release, no liability, good faith, and faltering 
business exception. To the extent not resolved prior to the Effective Date, on the Effective Date, 
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the Debtors shall maintain a Claims Reserve for the Disputed Class Action Claims in the amount 
of $250,000, pending final resolution of such Claims. 

F. Statutory Fees  

All Statutory Fees incurred prior to the Effective Date shall be paid by the Debtors on the 
Effective Date. After the Effective Date, the Liquidating Debtor shall pay any and all such fees 
when due and payable from the Liquidating Trust Assets, and shall File with the Bankruptcy Court 
quarterly reports in a form reasonably acceptable to the U.S. Trustee, until such time that the case 
is closed, dismissed, or converted to a case under chapter 7 of the Bankruptcy Code. 

IV. CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS  

A. Summary of Treatment of Claims and Interests Under the Plan 

The following chart summarizes the classification and treatment of the Classes:  

Class Estimated 
Allowed Claims 

Treatment Estimated Recovery to 
Holders of Allowed 
Claims 

Class 1 – Prepetition 
Secured Claims 

$306,453,923.00 Impaired 0% 

Class 2 – Other Secured 
Claims 

$100,000.00 Unimpaired 100% 
 

Class 3 – Priority Claims $100,000.00 Unimpaired 100% 

Class 4 – General 
Unsecured Claims Class A 

$39,800,000.00 Impaired 8%-17% 

Class 5 – General 
Unsecured Claims Class B 

$38,500,000.00 Impaired 3-6% 

Class 6 – General 
Unsecured Claims Class C 

$4,836,648.00 Impaired 0%  

Class 7 – Intercompany 
Claims 

$479,000,000.00 Impaired, 
deemed to reject 

0% 

Class 8 – Equity Interests N/A Impaired, 
deemed to reject  

0% 

Class 9 – EB-5 Investors N/A Impaired 0% 

 
B. Classification of Claims and Interests 

The below categories of Claims and Interests classify such Claims and Interests for all 
purposes, including voting, Confirmation, and Distribution pursuant hereto and pursuant to 
Bankruptcy Code sections 1122 and 1123. 
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C. Treatment of Claims and Interests 

1. Class 1 – Prepetition Secured Claims 

Holders of Class 1 Prepetition Secured Claims shall have Allowed Prepetition Secured 
Claims in the aggregate amount of $306,453,923.00. On the Effective Date, any Remaining Asset 
shall be transferred to the Prepetition Secured Lender on account of its Allowed Prepetition 
Secured Claims; provided, however, that the Prepetition Secured Lender in its sole and absolute 
discretion, may elect not to have such Remaining Asset transferred to it and instead, elect to have 
the Liquidating Debtor administer such Remaining Asset with any such proceeds thereof being 
paid promptly to the Prepetition Secured Lender pursuant to the terms of the Settlement; provided, 
further, that any Remaining Asset administered by the Liquidating Debtor and not previously 
disposed of shall be transferred to a Liquidating Trust in accordance with Article IX of the Plan, 
and the Holder shall receive a Liquidating Trust Interest entitling it to continuing distributions 
consistent with the foregoing. 

Holders of Claims in Class 1 are Impaired under the Plan and are entitled to vote to accept 
or reject the Plan. 

2. Class 2 – Other Secured Claims 

Except to the extent that a Holder of an Allowed Other Secured Claim has agreed to a less 
favorable treatment of such Claim, and only to the extent that any such Allowed Other Secured 
Claim has not been paid in full prior to the Effective Date, or has been assumed by a purchaser of 
the collateral securing its Allowed Other Secured Claim, in full and final satisfaction, settlement, 
and release of each Allowed Other Secured Claim, each such Holder, at the option of the 
Liquidating Debtor, shall (a) receive the collateral securing its Allowed Other Secured Claim; or 
(b) receive other treatment rendering such Claim Unimpaired in accordance with Bankruptcy Code 
section 1124, in each case on the later of the Effective Date and the date such Other Secured Claim 
becomes an Allowed Other Secured Claim, or as soon thereafter as is reasonably practicable. In 
the event the Debtors treat a Claim under clause (a) of this Section, the liens securing such Allowed 
Other Secured Claim shall be deemed released, terminated and extinguished, in each case without 
further notice to or order of the Bankruptcy Court, act or action under applicable law, regulation, 
order or rule or the vote, consent, authorization or approval of any Person. The Liquidating Debtor 
specifically reserves the right to challenge the validity, nature, and perfection of, and to avoid 
pursuant to the provisions of the Bankruptcy Code and other applicable law, any purported liens 
relating to the Other Secured Claims. 

Class 2 is unimpaired and is deemed to accept the Plan. 

3. Class 3 – Priority Claims 

Except to the extent that a Holder of an Allowed Priority Claim has agreed to a less 
favorable treatment of such Claim, and only to the extent that any such Allowed Priority Claim 
has not been paid in full prior to the Effective Date, or has not been assumed by a purchaser of 
Assets of the Debtors, each such Holder shall receive, in full satisfaction of such Allowed Priority 
Claim, Cash in an amount equal to such Allowed Priority Claim, on or as soon as reasonably 
practicable after the later of (a) the Effective Date; (b) the date the Priority Claim becomes an 
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Allowed Claim; or (c) the date for payment provided by any agreement or arrangement between 
the Liquidating Debtor, as the case may be, and the Holder of the Allowed Priority Claim.  

Class 3 is unimpaired and is deemed to accept the Plan.  

4. Class 4 – General Unsecured Claims Class A Recovery Pool 

Class 4 is Impaired under the Plan. Except to the extent that a Holder of an Allowed General 
Unsecured Class A Claim has agreed to a less favorable treatment of such Claim, and only to the 
extent that any such Allowed General Unsecured Class A Claim has not been paid in full prior to 
the Effective Date, or has not been assumed by a purchaser of Assets of the Debtors, each such 
Holder shall receive such Holder’s Pro Rata Share of the General Unsecured Claims Class A 
Recovery Pool Allocation, as full and complete satisfaction of the Claims against the Estates and 
Liquidating Debtor; provided, however, if and to the extent any Holder has not received its full 
distribution prior to the transfer of the General Unsecured Claims Class A Recovery Pool to a 
Liquidating Trust in accordance with Article IX of the Plan, such Holder shall receive a 
Liquidating Trust Interest entitling it to continuing distributions consistent with the foregoing.  

 
Holders in Class 4 are entitled to vote to accept or reject the Plan. The Debtors and 

Liquidating Debtor, with the direct oversight of the Creditor Representative, will oversee the 
reconciliation of these General Unsecured Class A Claims and distributions to be made on account 
of Allowed General Unsecured Claims in the General Unsecured Claims Class A Recovery Pool 
class.  

5. Class 5 – General Unsecured Claims Class B Recovery Pool  

Class 5 is Impaired under the Plan. Except to the extent that a Holder of an Allowed General 
Unsecured Class B Claim has agreed to a less favorable treatment of such Claim, and only to the 
extent that any such Allowed General Unsecured Class B Claim has not been paid prior to the 
Effective Date or has not been assumed by a purchaser of Assets of the Debtors, in full and final 
satisfaction, settlement, and release of such Allowed General Unsecured Class B Claim, each 
Holder of an Allowed General Unsecured Class B Claim shall receive such Holder’s Pro Rata 
Share of the General Unsecured Claims Class B Recovery Pool Allocation, as full and complete 
satisfaction of the Claims against the Estates and the Liquidating Debtor. For the avoidance of 
doubt, nothing herein shall affect or impair the rights, benefits, and obligations under any guaranty 
in favor of such Holder by any non-Debtor, including without limitation Kroger; provided, 
however, if and to the extent any Holder has not received its full distribution prior to the transfer 
of the General Unsecured Claims Class B Recovery Pool to a Liquidating Trust in accordance with 
Article IX of the Plan, such Holder shall receive a Liquidating Trust Interest entitling it to 
continuing distributions consistent with the foregoing. 

Holders in Class 5 are entitled to vote to accept or reject the Plan. The Debtors and 
Liquidating Debtor, with the direct oversight of the Prepetition Secured Lender, shall conduct the 
reconciliation of these General Unsecured Class B Claims and distributions to be made on account 
of Allowed General Unsecured Class B Claims in the General Unsecured Claims Class B; 
provided, however, the Prepetition Secured Lender shall have the right to consent to (i) any 
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settlement of any General Unsecured Claims Class B Claim and (ii) any distribution from the 
General Unsecured Creditor Class B Recovery Pool.  

6. Class 6 – General Unsecured Claims Class C Recovery Pool 
 

Class 6 is Impaired under the Plan. The Prepetition Secured Lender shall receive on account 
of its Prepetition Secured Lender Deficiency Claim the General Unsecured Claims Class C 
Recovery Pool Allocation; provided, however, if and to the extent any Holder has not received its 
full distribution prior to the transfer of the General Unsecured Claims Class C Recovery Pool to a 
Liquidating Trust in accordance with Article IX of the Plan, such Holder shall receive a 
Liquidating Trust Interest entitling it to continuing distributions consistent with the foregoing. 

The Holder in Class 6 is entitled to vote to accept or reject the Plan. The Debtors and 
Liquidating Debtor will oversee the reconciliation of the General Unsecured Class C Claims and, 
to the extent there are funds remaining in the General Unsecured Claims Class C Recovery Pool, 
the Liquidating Debtor will oversee any distributions to be made on account of the Prepetition 
Secured Lender Deficiency Claims and Kroger General Unsecured Claims from the remaining 
funds in the General Unsecured Claims Class C Recovery Pool. 

7. Class 7 – Intercompany Claims 
 

Holders of Claims in Class 7 are Impaired under the Plan. The Debtors estimate that the 
aggregate amount of Intercompany Claims will be approximately $479,000,000.00. Holders of 
Intercompany Claims will receive no distribution under the Plan and, on the Effective Date, shall 
be deemed cancelled, null, and void. Therefore, Holders of Intercompany Claims are deemed to 
reject the Plan. 

8. Class 8 – Equity Interests 
 

Holders of Claims and Equity Interests in Class 8 are Impaired under the Plan. Holders of 
Equity Interests will retain no ownership interests and receive no distributions under the Plan and, 
on the Effective Date, shall be deemed cancelled, null, and void. Therefore, Holders of Equity 
Interests are deemed to reject the Plan. 

9. Class 9 – EB-5 Investors 
 

Class 9 is Impaired under the Plan. To the extent that Class 9 voted to accept the Plan, each 
Holder of a Class 9 Interest shall retain its EB-5 Limited Partnership Interests and shall receive 
such Holder’s Pro Rata Share of the equity interest in the EB-5 Designated Entity. As soon as 
practicable after the Effective Date, the Liquidating Debtor or Liquidating Trust shall transfer to 
the EB-5 Designated Entity all Equity Interests in the EB-5GPs. Holders of Class 9 Interests shall 
not receive any distribution of Cash or other consideration under the Plan and waive any such 
distribution under the Plan. The Debtors’ rights under the EB-5 Guarantees shall be transferred 
and assigned to the holder of Class 1 Prepetition Secured Claims or another Debtor prior to any 
distribution to the EB-5 Investors. The transfer of the equity interests of the EB-5 GPs to the EB-
5 Designated Entity shall be in full and complete satisfaction of any and all claims the EB-5 
Investors may have against the Estates, the Liquidating Debtor, and Kroger and the EB-5 Investors, 
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along with the EB-5 Debtors and the EB-5 GPs (which shall be owned and controlled by the EB-
5 Investors as of such distribution) shall be Releasing Parties.   

The Holders in Class 9 are entitled to vote to accept or reject the Plan. The Debtors and 
Liquidating Debtor will oversee the distribution to Holders in Class 9. 

To the extent that Class 9 does not vote to accept its treatment under the Plan, the EB-5 
Investors will retain no ownership interests and receive no distributions under the Plan and, on the 
Effective Date, the EB-5 Investors’ Equity Interests shall be deemed cancelled, null, and void and 
the EB-5 Investors will have no rights to any books or records owned by the EB-5 GPs or the EB-
5 Debtors.  

 
D. Impaired Claims and Equity Interests 

Under the Plan, Holders of Claims in Classes 1, 4, 5, 6, 7, 8, and 9 are Impaired Classes 
pursuant to Bankruptcy Code section 1124 because the Plan alters the legal, equitable or 
contractual rights of the Holders of such Claims treated in such Class. 

E. Cramdown and No Unfair Discrimination  

To the extent any Impaired Class does not accept the Plan, the Debtors will seek 
Confirmation pursuant to Bankruptcy Code section 1129(b). This provision allows the Bankruptcy 
Court to confirm a plan accepted by at least one impaired class so long as it does not unfairly 
discriminate and is fair and equitable with respect to each class of claims and interest that is 
impaired and has not accepted the plan. Colloquially, this mechanism is known as a “cramdown.”  

The Debtors believe the treatment of Claims and Interests describe in the Plan is fair and 
equitable and does not discriminate unfairly. The proposed treatment of Claims and Interests 
provides that each Holder of such Claim or Interest will be treated identically within its respective 
class and that, except when agreed to by such Holder, no Holder of any Claim or Interest junior 
will receive or retain any property on account of such junior Claim or Interest. 

F. Special Provision Regarding Settled Claims 

Any and all Settled Causes of Action shall be settled and compromised pursuant the Plan. 
Distributions on account of the Allowed Claims resulting from such settlement and compromise 
shall be effected through the distributions to Holders of Allowed Claims pursuant to this Plan. 
 
V. IMPLEMENTATION AND EXECUTION OF THE PLAN 

A. Effective Date 

The Effective Date shall not occur until all conditions for the Effective Date as set forth in 
Article VII.B. of the Plan are satisfied or otherwise waived in accordance with the terms of the 
Plan. Upon occurrence of the Effective Date, the Debtors shall File the notice of Effective Date, 
which shall also be posted on the Case Website. 
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B. Implementation of the Plan  

1. General  

The Plan shall be implemented through a series of transactions as described in detail below. 

2. Corporate Action; Officers and Directors; Effectuating Documents 

On the Effective Date, all matters and actions provided for under the Plan that would 
otherwise require approval of the officer(s) or director(s) of the Debtors shall be deemed to have 
been authorized and effective in all respects as provided herein and shall be taken without any 
requirement for further action by the board of the Debtors. 

On the Effective Date, the composition of the board shall change and Andrew T. Pillari 
will serve as the sole member of the board of the Liquidating Debtor after the Effective Date and 
all other directors will cease to serve on the Board. The post-Effective Date board will remain 
intact until the Liquidating Debtor is dissolved. All corporate action shall be taken in accordance 
with the certificate of incorporation and the bylaws of the Liquidating Debtor. On the date of 
dissolution of the Liquidating Debtor, the remaining members of the board and executive officer(s) 
of the Liquidating Debtor shall be deemed to have resigned to the extent permissible under 
applicable law.  

The officer(s) and director(s) of each Debtor and Liquidating Debtor, as the case may be, 
shall be authorized to execute, deliver, file or record such contracts, instruments, releases and other 
agreements or documents and take such other actions as may be necessary or appropriate to 
effectuate and implement the provisions of the Plan, including the Liquidating Trust Agreement, 
if applicable. 

C. Records 

The Liquidating Debtor shall retain those documents maintained by the Debtors in the 
ordinary course of business and which were not otherwise transferred to the purchaser of any asset 
of the Estates pursuant to the applicable asset purchase agreement or to the Prepetition Secured 
Lender on the Effective Date. The Liquidating Debtor shall not destroy any documents without 
the consent of the Creditor Representative and Prepetition Secured Lender. Upon the closing of 
the Chapter 11 Cases, all documents shall be transferred to the Prepetition Secured Lender. The 
Prepetition Secured Lender shall be authorized to dispose of, destroy, or maintain such documents 
in its sole discretion. Prior to the expiration of this period, the Liquidating Debtor shall on the 
reasonable request of any Creditor of Debtors, deliver copies of such records that are responsive 
to such reasonable requests, subject to appropriate confidentiality and privilege arrangements and 
restrictions; provided however, that such Creditor shall bear the cost of the Liquidating Debtor 
providing any such documents. 
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D. Provisions Governing Distributions Under the Plan  

1. Distribution Record Date 

As of the close of business on the Distribution Record Date, the various transfer registers 
for each of the Classes of Claims or Interests as maintained by the Debtors, or their respective 
agents, shall be deemed closed, and there shall be no further changes in the record Holders of any 
of the Claims or Interests. The Debtors or the Liquidating Debtor shall have no obligation to 
recognize any ownership transfer of the Claims or Interests occurring on or after the Distribution 
Record Date. The Debtors, the Liquidating Debtor, or any party responsible for making 
Distributions shall be entitled to recognize and deal for all purposes under the Plan only with those 
record holders stated on the transfer ledgers as of the close of business on the Distribution Record 
Date, to the extent applicable. 

2. Method of Payment 

Except as otherwise provided herein, any Distributions and deliveries to be made hereunder 
with respect to Claims that are Allowed as of the Effective Date shall be made on the Effective 
Date or as soon thereafter as is reasonably practicable. Except as otherwise provided herein, any 
Distributions and deliveries to be made hereunder with respect to Claims that are Allowed after 
the Effective Date shall be made as soon as is reasonably practicable after the date on which such 
Claim becomes Allowed. Distributions made after the Effective Date to Holders of Allowed 
Claims shall be deemed to have been made on the Effective Date and, except as otherwise provided 
in the Plan, no interest shall accrue or be payable with respect to such Claims or any distribution 
related thereto. In the event that any payment or act under the Plan is required to be made or 
performed on a date that is not a Business Day, then the making of such payment or the 
performance of such act may be completed on or as soon as reasonably practicable after the next 
succeeding Business Day, but shall be deemed to have been completed as of the required date. 

All Distributions hereunder shall be made by the Liquidating Debtor (including the 
Debtors’ named successor or assign), or Omni, on or after the Effective Date or as otherwise 
provided herein. For the avoidance of doubt, (i) the Debtors, the Liquidating Debtor, Omni, or 
such other entity designated by the Debtors, shall act as Disbursing Agent with respect to all 
Effective Date Distributions, and (ii) the Liquidating Debtor, Omni, or such other entity designated 
by the Liquidating Debtor, shall act as Disbursing Agent with respect to all General Unsecured 
Claims. A Disbursing Agent shall not be required to give any bond or surety or other security for 
the performance of its duties unless otherwise ordered by the Bankruptcy Court, and, in the event 
that a Disbursing Agent is so ordered, all costs and expenses of procuring any such bond or surety 
shall be borne by the Disbursing Agent. 

Unless otherwise expressly agreed in writing, all Cash payments to be made pursuant to 
the Plan shall be made by check drawn on a domestic bank or an electronic wire.  

3. Surrender of Instruments 

Pursuant to Bankruptcy Code section 1143, as a condition precedent to receiving any 
Distribution under the Plan, each Holder of a certificated instrument or note must surrender such 
instrument or note held by it to the Disbursing Agent or their designee. Any Holder of such 
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instrument or note that fails to (i) surrender the instrument or note or (ii) execute and deliver an 
affidavit of loss and/or indemnity reasonably satisfactory to the Disbursing Agent and furnish a 
bond in form, substance, and amount reasonably satisfactory to the Disbursing Agent before the 
third anniversary of the Effective Date shall be deemed to have forfeited all rights and Claims and 
may not participate in any Distribution hereunder. 

4. Delivery of Distributions  

Except as otherwise provided herein, Distributions to Holders of Allowed Claims shall be 
made: (a) at the addresses set forth on the respective Proofs of Claim Filed by such Holders; (b) at 
the addresses set forth in any written notice of address changes Filed on the Docket delivered to 
the Liquidating Debtor after the date of any related Proof of Claim; or (c) at the address reflected 
in the Schedules and Statements if no Proof of Claim is filed and the Liquidating Debtor has not 
received a written notice of a change of address.  

Subject to applicable Bankruptcy Rules, all Distributions to Holders of Allowed Claims 
shall be made to the Disbursing Agent who shall transmit such Distributions to the applicable 
Holders of Allowed Claims or their designees. If any Distribution to a Holder of an Allowed Claim 
is returned as undeliverable, the Disbursing Agent shall have no obligation to determine the correct 
current address of such Holder, and no Distribution to such Holder shall be made unless and until 
the Disbursing Agent is notified, in writing, by the Holder of the current address of such Holder 
within 90 days of such Distribution, at which time a Distribution shall be made to such Holder 
without interest; provided that such Distributions shall be deemed unclaimed property under 
Bankruptcy Code section 347(b) at the expiration of 90 days from the Distribution. After such 
date, all unclaimed property or interest in property shall revert to the Liquidating Debtor and be 
distributed in accordance with the terms of the Plan, and the Claim of any other holder to such 
property or interest in property shall be discharged and forever barred. 

5. Objection to and Resolution of Claims 

Except as expressly provided herein, or in any order entered in the Chapter 11 Cases prior 
to the Effective Date, including the Confirmation Order, no Claim or Interest shall be deemed 
Allowed unless and until such Claim or Interest is deemed Allowed under the Plan or the 
Bankruptcy Code or the Bankruptcy Court has entered a Final Order, including the Confirmation 
Order, in the Chapter 11 Cases allowing such Claim or Interest. On or after the Effective Date, the 
Liquidating Debtor shall be vested with any and all rights and defenses each Debtor had with 
respect to any Claim or Interest immediately prior to the Effective Date; provided, however, that 
(i) with respect to the General Unsecured Claims Class B Recovery Pool, the Liquidating Debtor 
shall be required to obtain the consent of the Prepetition Secured Lender prior to (a) settling any 
Disputed General Unsecured Class B Claim and (b) making any distribution from the General 
Unsecured Claims Class B Recovery Pool and (ii) with respect to the General Unsecured Claims 
Class A Recovery Pools, the Creditor Representative shall have the right and standing to make a 
motion or file an objection and be heard with respect to any matter which may affect or impair the 
General Unsecured Claims Class A Recovery Pool or any distribution to Class 4 Creditors, 
including without limitation the payment and/or allocation of fees and expenses incurred by the 
Liquidating Trustee pursuant to or in excess of the Wind-Down Budget. 
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6. The Settlement of Claims 

On the Effective Date, the Debtors shall enter into the Settlement, as described herein. The 
Debtors shall use the Cash on Hand pursuant to the Settlement to fund Distributions under the Plan 
as set forth herein. 

 
7. Miscellaneous Distribution Provisions 

Disputed Claims. At such time as a Disputed Claim becomes an Allowed Claim, the 
Liquidating Debtor or the Disbursing Agent shall distribute to the Holder of such Claim, such 
Holder’s Pro Rata Share of the property distributable with respect to the Class in which such Claim 
belongs. To the extent that all or a portion of a Disputed Claim is disallowed, the Holder of such 
Claim shall not receive any Distribution on account of the portion of such Claim that is disallowed 
and any property withheld pending the resolution of such Claim shall be reallocated pro rata to the 
Holders of Allowed Claims in the same Class. 

Distributions After Allowance. To the extent that a Disputed Claim becomes an Allowed 
Claim after the Effective Date, a Distribution shall be made to the Holder of such Allowed Claim 
in accordance with the provisions of the Plan. As soon as practicable after the date that the order 
or judgment of the Bankruptcy Court allowing any Disputed Claim becomes a Final Order, the 
Disbursing Agent shall provide to the Holder of such Claim the Distribution to which such Holder 
is entitled hereunder. 

Setoff. The Liquidating Debtor retains the right to reduce any Claim by way of setoff in 
accordance with the Debtors’ books and records and in accordance with the Bankruptcy Code. 

Minimum Distributions. Notwithstanding anything herein to the contrary, the Liquidating 
Debtor shall not be required to make Distributions or payments of less than $50.00. 

Unclaimed Distributions. To the extent the aggregate Unclaimed Distributions to any Class 
exceeds $25,000, the Liquidating Debtors shall redistribute such Unclaimed Distributions to the 
remaining Holders in such Class. To the extent the aggregate Unclaimed Distributions to any Class 
equals or is less than $25,000, the Liquidating Debtors shall be donated in equal proportions to (i) 
American Bankruptcy Institute Endowment Fund, a not-for-profit, non-religious organization 
dedicated to, among other things, promoting research and scholarship in the area of insolvency, 
(ii) CARE (Credit Abuse Resistance Education), which educates young adults on the responsible 
use of credit and the potential consequences of credit card abuse, and (iii) The Honorable Tina 
Brozman Foundation, Inc., an organization dedicated to fund scientific research for the early 
detection and prevention of ovarian cancer. To the extent any identified party ceases to exist, the 
distribution shall be made to the other entities. 

Upon a distribution to any Holder of an Allowed Claim becoming an Unclaimed 
Distribution, such Holder’s Allowed Claim will automatically become null and void and shall be 
expunged from the Claims Register. 
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VI. EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

A. Executory Contracts and Unexpired Leases 

All Executory Contracts of the Debtors which have not been assumed, assigned, are not 
subject to the Kroger Assumption Motion, or rejected, prior to the Effective Date shall be deemed 
rejected on the Effective Date, unless any landlord has stipulated to extend the period in which the 
Debtors or the Liquidating Debtor may assume or assign or reject such lease past August 24, 2020, 
then such unexpired lease shall be governed by the terms of such stipulation between the Debtors 
and the landlord. For the avoidance of doubt, the Filing of the Kroger Assumption Motion extended 
the period in which to assume or reject unexpired leases of non-residential real property under 
Bankruptcy Code section 365(d)(4) for the Kroger Guaranteed Leases until the Effective Date of 
the Plan when such Kroger Guaranteed Leases will be assumed and assigned to Kroger pursuant 
to separate order of the Bankruptcy Court. The Debtors reserve their right to file a list of assumed 
contracts with the Plan Supplement. 

B. Rejection Claims  

In the event that the rejection of an Executory Contract by any of the Debtors pursuant to 
the Plan results in a Rejection Claim in favor of a counterparty to such Executory Contract, such 
Rejection Claim, if not heretofore evidenced by a timely and properly filed Proof of Claim, shall 
be forever barred and shall not be enforceable against the Debtors, the Estates, the Liquidating 
Debtor, or their respective properties or interests in property as agents, successors, or assigns, 
unless a Proof of Claim is filed with the Bankruptcy Court and served upon counsel for the Debtors 
and the Liquidating Debtor on or before the date that is 30 days after the Effective Date. All 
Allowed Rejection Claims shall be treated as General Unsecured Claims pursuant to the terms of 
the Plan. 

VII. CONDITIONS PRECEDENT TO CONFIRMATION AND THE EFFECTIVE 
DATE  

A. Conditions Precedent to Confirmation  

The following is the list of conditions precedent to Confirmation: 

(1) the Plan Supplement is Filed;  

(2) the Confirmation Order shall be in form and substance reasonably acceptable to the 
Debtors, the Prepetition Secured Lender, and the Committee; and 

(3) the Plan and the Disclosure Statement shall not have been materially amended, 
altered, or modified from the Plan and the Disclosure Statement as Filed unless 
such material amendment, alteration or modification has been made as set forth 
herein. 

B. Conditions Precedent to the Effective Date 

The following is the list of conditions precedent to the Effective Date: 
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