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REPLY OF VSM NY HOLDINGS LLC, VSM NY DISTRIBUTION  

LLC, AND VILLAGE SUPER MARKET, INC. TO FERGUSON AND  
KATZMAN PHOTOGRAPHY, INC.’S OBJECTION TO MOTION TO ENFORCE  
THE SALE ORDER AGAINST CONTINUATION OF THE KATZMAN ACTION 

 

 
1 The “Debtors” in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are as follows: Old Market Group Holdings Corp. (2788); Old Market Group Acquisition Company (2860); 
Old Market Bakery LLC (4129); Old Market Broadway LLC (8591); Old Market Chelsea LLC (0288); Old Market 
Construction Group, LLC (2741); Old Market Douglaston LLC (2650); Old Market East 86th Street LLC (3822); Old 
Market eCommerce LLC (3081); Old Market Georgetowne LLC (9609); Old Market Greenwich Street LLC (6422); 
Old Market Group Central Services LLC (7843); Old Market Group Plainview LLC (8643); Old Market Hudson 
Yards LLC (9331); Old Market Kips Bay LLC (0791); Old Market Store LLC (9240); Old Market Paramus LLC 
(3338); Old Market Pelham LLC (3119); Old Market Pelham Wines & Spirits LLC (3141); Old Market Red Hook 
LLC (8813); Old Market Stamford LLC (0738); Old Market Stamford Wines & Spirits LLC (3021); Old Market 
Staten Island LLC (1732); Old Market Uptown LLC (8719); Old Market Westbury LLC (6240); and Old Market 
Woodland Park LLC (9544).  The location of the Debtors’ corporate headquarters is 2284 12th Avenue, New York, 
New York 10027. Old Market Community Foundation Inc., a charitable organization, owned by Old Market Group 
Holdings Corp., is not a debtor in these proceedings. 
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TO THE HONORABLE JAMES L. GARRITY, JR., 
UNITED STATES BANKRUPTCY JUDGE: 

VSM NY Holdings LLC (“Village Holdings”), VSM NY Distribution LLC (“Village 

Distribution”), and Village Super Market, Inc. (“Village Super Market” and, collectively with 

Village Holdings and Village Distribution, “Village” or “Buyer”) submit this reply to Ferguson 

and Katzman Photography, Inc’s Objection to Village’s Motion to enforce the Sale Order against 

continuation of the Katzman Action [Dkt. No. 1090] (the “Objection”), and in further support of 

Village’s Motion to Enforce the Sale Order Against Continuation of the Katzman Action [Dkt. No. 

1082] (the “Motion”),2 and respectfully shows and alleges as follows:   

REPLY 

1. Katzman admits in the Objection that the Store Furnishings “are included in the 

Sale Order at issue.”  Objection ¶ 13.  That inevitable concession is fatal to Katzman’s position, 

under both copyright and bankruptcy law, as set forth at length below.  The clear language of the 

Sale Order, of which requisite notice was given, and as to which Katzman, as a non-objector, is 

deemed to have consented, bars continuation of the Katzman Action. 

2. Katzman and the Debtors entered into a license agreement which is part of a pricing 

estimate for the creation of the Subject Photography (the “License”).  Under the License, Katzman 

would create certain images (the “Subject Photography”), which the Debtors had the right to 

reproduce, and which were incorporated by the Debtors into decorations for their Stores.  Katzman 

Decl., Exs. 1, 3.  According to Katzman, the License was for a 2-year period ending April 19, 

2020.  Katzman Decl. ¶ 4.  During the term of the License, the Debtors created (or commissioned 

the creation of) displays including reproductions of the Subject Photography (the “Store 

Furnishings”).  The Debtors utilized the Subject Photography to create physical store displays in 

 
2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to such terms in the Motion. 
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the nature of posters and “wraps,” essentially large, sometimes wall-sized sections of wallpaper 

that are physically affixed to the walls (interior and/or exterior) or windows (facing in and out) of 

the building as décor.  These posters and wraps, as affixed to the building as furnishings, 

constituted assets of the Debtors which Katzman concedes were purchased by Village pursuant to 

the Sale Order.  Objection ¶ 13.  The License requires that the original photographs be returned to 

Katzman “in their original unaltered condition by the date of their first publication, and no other 

use, other than reproduction, may be made with these originals.”  Katzman Decl., Ex. 1, License 

Terms & Conditions ¶ 11.  Katzman does not claim that it did not receive the originals back in 

accordance with the License. 

3. The License itself undercuts many of Katzman’s arguments, including the 

contention that the Debtors were not permitted to reproduce the Subject Photography in creating 

the Store Furnishings.  The License is incorporated in an estimate for “Still photography” only; 

and Katzman was not hired to create the Store Furnishings.  Katzman Decl., Ex. 1, Estimate at 1.  

The License states that the Subject Photography could be incorporated into “Unlimited Media, 

Excluding Broadcast,” which includes media such as the decorations constituting the Store 

Furnishings.  Id. at 2.  Katzman was paid $18,000 for the unlimited use of the Subject Photography 

pursuant to the License.  Id. at 4; Katzman Decl., Ex. 1, Terms & Conditions ¶ 7 (“Licensing of 

images is not valid or in place until full payment of invoice . . . .”).  The Debtors had the right to 

reproduce the photographs, so long as it paid Katzman’s invoice.  See id. at ¶¶ 7, 9).  Thus, contrary 

to Katzman’s argument, the copies of the Subject Photography were “lawfully made,” in that they 

were made with the permission of the copyright owner, and the Debtors were entitled, without 

authority from Katzman, to sell those copies pursuant to 17 U.S.C. § 109(a). 
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4. The License to the Subject Photography expired but Katzman took no action against 

the Debtors’ continued use of the Store Furnishings prior to the filing of the Katzman Action six 

months later, after the Store Furnishings were sold to Village. 

5. Village purchased the Store Furnishings from the Debtors as part of a public sale 

of its stores and pursuant to the Sale Order.  The Debtors did not disclose the existence or status 

of the License to Village.  The Store Furnishings were presented to Village as part of the décor of 

the operating supermarkets to be purchased.  Katzman did not apprise Village of its alleged rights 

in the Store Furnishings despite receiving the requisite notice of the sale process through 

publication in February 2020, and did not object to the sale of assets to Village.  

6. Pursuant to this Court’s April 29, 2021 order granting the Debtors’ Motion to 

Enforce [Dkt. No. 1044], the Court adopted the Debtors’ allegation that Katzman was an unknown 

creditor who received the requisite notice by publication of the confirmation of the Plan and was 

therefore enjoined from prosecution of the Katzman Action against the Debtors by the Plan 

injunction.  Despite receiving actual notice of the Debtors’ Motion to Enforce, Katzman did not 

file opposition to the Debtors’ Motion to Enforce or file anything to dispute the assertion that 

Katzman was an unknown creditor.  It is undisputed that the requisite publication notice of the sale 

of assets to Village was given, and the Court made findings in the Sale Order that all required 

notice of the sale has been given.  Sale Order ¶¶ D, 3.  While the Katzman Declaration states it did 

not receive notice by mail, Katzman does not aver under oath that it was unaware of the Debtors’ 

bankruptcy filing in time to allow it to take action to protect its position.  No basis exists to vacate 

the findings in the Sale Order of proper notice, or to revisit Katzman’s status as an unknown 

creditor whose due process rights were satisfied by publication notice of the sale.  
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7. Katzman, in the Objection, raises the following bases for this Court to deny the 

Motion:  (i) the Debtors at no time had the right to transfer Katzman’s copyrights in the 

photography, or to make copies of the photographs; (ii) the Debtors had no more than a limited 

copyright License to display Katzman’s photography in its stores for a predetermined period of 

time, and the License expired and was not transferred to Village; (iii) Village continued to display 

the copyrighted material that was previously covered by the License after the sale, which actions 

are not protected by the Sale Order; (iv) transfer of a physical good does not include the transfer 

of the attendant copyrights; (v) enforcement of the Sale Order would violate procedural due 

process because Katzman was not given proper notice of the bankruptcy proceedings; and, (vi) 

even if Katzman is considered an unknown creditor, Katzman may still bring its claim under the 

doctrine of excusable neglect.  For the reasons below, these arguments are meritless and should be 

overruled. 

8. Village does not seek relief based upon any theory that it owns or licenses 

Katzman’s copyrights.  This renders most of Katzman’s arguments in Paragraph 7(i)-(ii), (iv) 

above irrelevant, and Katzman’s contention that the Debtors had no right to make copies of the 

photographs is contrary to the authorization provided by statute.  The Debtors were entitled to 

make copies of the photographs by the License and to incorporate them into the Store Furnishings, 

which they were also entitled to sell to Village, free and clear of Katzman’s Claims and Interests.  

The License gave the Debtors the right to create the Store Furnishings using the Subject 

Photography, and the copyright laws gave the Debtors the right to sell those lawfully made copies.  

17 U.S.C. 109(a).  Under copyright law, the purchaser of the Store Furnishings, as the owner of a 

copy lawfully made, could continue to display them in their locations after the sale, pursuant to 17 

U.S.C. 109(c).  The requisite notice of the sale was given to unknown creditors like Katzman.  The 
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relief requested against Village in the Katzman Action is barred by several provisions of the Sale 

Order, none of which Katzman addresses in its Objection.  The Sale Order is final and non-

appealable and not subject to collateral attack.  

9. The Objection repeatedly argues that the Debtors had no right to transfer any 

copyrights to Village and erroneously asserts that Village claims ownership of the copyrights in 

the Subject Photography.  See, e.g., Objection ¶¶ 17-22, 24-25.  This argument is misguided, as 

Village does not claim to own the copyrights to the Subject Photography, rather it owns the Store 

Furnishings and has the right to continue to display them in the Stores, just as the Debtors did.  

Katzman conflates the issues of copyright ownership, which is not at issue here, with the right to 

display copyrighted images, which is at issue.  Katzman argues that while Village may have 

acquired physical copies of the Katzman Photography which were incorporated in the Store 

Furnishings, such acquisition did not include the right to display the Store Furnishings in the Stores 

after Closing.  Id. at ¶ 26.  This assertion is not only contrary to settled copyright law, it flies in 

the face of the Sale Order’s grant to Village of the right to quiet use and enjoyment of the assets it 

purchased, which Katzman concedes included the Store Furnishings.  Sale Order ¶ 18; Objection 

¶ 13.  Katzman’s reliance on Bryant v. Gordon is misguided.  483 F. Supp. 2d 605 (N.D. Ill. 2007); 

Objection ¶ 26.  In Bryant, the images were displayed via the internet, to potentially everyone in 

the world.  Bryant, 483 F. Supp. 2d at 613.  The analysis in Bryant is in accord with 17 U.S.C.S. 

§ 109(c) which only allows display “to viewers present at the place where the copy is located,” (17 

U.S.C.S. § 109(c)), thus, Bryant is distinguishable.  The right to quiet use and enjoyment is broad 
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enough to permit the Buyer to continue to utilize the Store Furnishings in the same manner as 

utilized by the Sellers. 

10. Village and Katzman agree that copyright law clearly distinguishes between the 

ownership of a material object incorporating a copyrighted work and ownership of the copyright 

itself.  Objection ¶ 24.  Indeed, “[u]nder the Copyright Act of 1976 . . . , ownership of a copyright 

is ‘distinct from ownership of any material object in which the work is embodied.’”  Shugrue v. 

Cont’l Airlines, Inc., 977 F. Supp. 280, 285 (S.D.N.Y. 1997) (citing 17 U.S.C. § 202).  Village and 

Katzman also agree that only the physical copies of the Subject Photography incorporated in the 

Store Furnishings were transferred, and that such transfer does not in and of itself grant Village 

any ownership of the copyright in the Subject Photography.  Objection ¶ 24. 

11. Village and Katzman disagree on Katzman’s statement of the law and its impact on 

this situation.  Katzman’s argument (Objection ¶ 28) that the Sale Order included no more than 

“mere possession” of the physical copies of the Subject Photography, so that its claims cannot be 

enjoined by enforcing the Sale Order, is a gross mischaracterization of the APA and the Sale Order.  

Village acquired free and clear title to, and not mere possession of, the Store Furnishings (see Sale 

Order ¶¶ P, 13) and that purchase is protected from disturbance through actions by holders of 

Claims and Interests like Katzman.  Village does not argue that acquisition of the Store Furnishings 

grants it any right, title or interest in or to the copyrights to the Subject Photography, but it does 

contend that it has the right to continue to use the assets it acquired, including the Store 

Furnishings, in the operation of the Stores free and clear of Katzman’s claims.   

12. Katzman states: “[w]hile Village may have purchased the physical store furnishings 

from Fairway, those included, at most, physical copies of Katzman’s photographs that were created 

per an at-that-time-expired license, it did not (and could not have) purchased from Fairway the 
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right to display Katzman’s photography in a commercial setting.”  Objection ¶ 14.  This statement 

is inaccurate, since the Stores contained the Store Furnishings at the time the Debtors filed Chapter 

11 in January 2020, prior to License expiration.  When the Debtors created (or commissioned the 

creation of) the Store Furnishings illustrating the Subject Photography, the License was in 

existence and permitted such creation and display.  Katzman’s argument (Objection ¶ 34) that the 

expiration of the License caused the creation of the Store Furnishings to become unlawful is 

unsupported by either the terms of the License or copyright law.  Creation of the Store Furnishings 

was authorized while the License to the Subject Photography was in effect, so the creation of the 

Store Furnishings, and their display in the Stores, was lawful.  Their sale was also permissible and 

their continued display in the Stores by their current owner is statutorily authorized. 

13. Katzman raises the first sale doctrine, claiming it is inapplicable.  Objection ¶ 30.  

Village does not make a claim under the first sale doctrine, but only cites the doctrine to support 

its position that the Debtors properly created and displayed the Store Furnishings at the time that 

the License was in effect.  Katzman granted the Debtors the right to create the Store Furnishings 

in exchange for its license fees.  It is of no moment to this Motion whether the Debtors were 

subsequently infringing Katzman’s copyrights.  Any claim of post-License-termination 

infringement was against the Debtors, and all such claims were stripped from the assets when they 

were sold to Village and may not be brought against Village.  Sale Order ¶¶ P, 13, 15. 

14. Katzman contends that a “[d]ebtor-in Possession must have the requisite authority 

to sell the Contested Inventory or become an infringer.  If the first sale of the phonorecords or 

copies in which the copyrights are fixed is transacted without the permission of the copyright 

holder or its exclusive licensee, that seller and all subsequent sellers are liable for infringement.”  

Objection ¶ 19 (citing In re Valley Media, Inc., 279 B.R. 105, 136 (Bankr. D. Del. 2002); Platt & 
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Munk Co. v. Playmore, Inc., 315 F.2d 847, 852 (2d Cir. 1963); American Int’l Pictures, Inc. v. 

Foreman, 576 F.2d 661, 664 (5th Cir. 1978)).  However, this argument is inapposite because in 

the cases cited by Katzman, there was no right to create the work in the first instance.  Here, the 

License authorized the reproduction of the photographs for purposes of creation of the Store 

Furnishings (or any other media other than broadcast).  Katzman argues that the Debtors were 

unable to the transfer the copyrights in its photographs, or the license to use them, to Village.  

Objection ¶ 19.  However, this is another irrelevant argument, as the Debtors did not seek to 

transfer either copyrights in the photographs or the license to use them to Village; only the physical 

Store Furnishings were conveyed with the Court’s approval.  Village does not claim to own any 

copyright in the Subject Photography but does have the statutory right to continue to display the 

Store Furnishings, properly created at the time, which Village purchased free and clear of any 

claims or encumbrances.   

15. Katzman argues that the Sale Order cannot effect a transfer of any license from 

Katzman to the Debtors.  Objection ¶ 29.  Village agrees and makes no claim to any aspect of the 

Debtors’ rights under the License.  The License does establish, however, that the Store Furnishings 

were lawfully created during the term of the License.  And as Village argued in the Motion, and 

which Katzman has not disputed, physical objects lawfully created by a licensee may be sold and 

continue to be displayed by the buyer.  Katzman’s contention that the “licensee may not exceed 

the scope of the permission granted in a license” (id. (quoting Valley Media, 279 B.R. at 139-40)), 

is a red herring because Village’s rights do not flow from being an assignee of the License.  

16. Village agrees that after Closing, it continued to operate the Stores decorated with 

the Store Furnishings.  Village disagrees with Katzman’s argument that the Sale Order only 
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prohibits the initiation and continuation of actions related to pre-closing acts of Village.  Objection 

¶ 39.  

17. Katzman does not allege that Village’s use of the Store Furnishings exceeded the 

Debtors’ use of the same assets prior to Closing.  There are no claims that Village has (i) 

reproduced the Subject Photography, made copies thereof or any derivative works, (ii) attempted 

to expand any use of the Store Furnishings, or (iii) attempted or engaged in any infringing activity 

which impact Katzman’s rights in the Subject Photography.  Rather, Village is merely displaying 

the Store Furnishings that it purchased from the Debtors in the precise locations and condition in 

which it received such assets.  This is not a new or separate act of infringement which would be 

considered improper post-sale conduct as alleged by Katzman.  To the extent that Village lawfully 

obtained the Store Furnishings free and clear of any claims or encumbrances, it has the right to 

maintain them in that same condition, as contemplated by the Sale Order.  “[T]he owner of a 

particular copy . . . lawfully made under this title . . . , is entitled, without the authority of the 

copyright owner, to sell or otherwise dispose of the possession of that copy . . . .”  17 U.S.C. § 

109(a).  17 U.S.C.S. § 109(c) further includes the right to display that copy publicly, either directly 

or by the projection of no more than one image at a time, to viewers present at the place where the 

copy is located.  See Architectural Body Rsch. Found. v. Reversible Destiny Found., Inc., 335 F. 

Supp. 3d 621, 645 n.11 (S.D.N.Y. 2018) (“the owner of that ‘material object’ (including a lawfully 

owned copy of the work) retains the right to display it publicly, ‘without the authority of the 

copyright owner,’ to ‘viewers present at the place where the copy is located.’”) (citing 17 U.S.C.S. 

§ 109(c)).  That is all that Village has done.  

18. The Store Furnishings were conveyed to Village “free and clear” of all Claims and 

Interests.”  Sale Order ¶ P; see also id. ¶ 13.  Section 363(f) of the Bankruptcy Code allows the 
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sale of property “free and clear of any interest in such property of an entity other than the 

estate . . . .”  11 U.S.C. § 363(f).  In the Second Circuit, the type of “interest in property” which 

may be stripped from an asset by sale are those that “arise from the property being sold.”  See In 

re Chrysler LLC, 576 F.3d 108, 126 (2d Cir. 2009), vacated as moot 592 F.3d 370 (2d Cir. 2010).3  

In reaching that conclusion, the Court in Chrysler followed the TWA4 and Leckie Smokeless Coal 

Co.,5 cases from the Third and Fourth Circuits, respectively, and adopted a broad reading of the 

nature of interests which may be discharged.  Chrysler, 576 F.3d at 126.  The determination of 

what types of interests may be discharged in a free and clear sale turns on whether there is a 

relationship between the use of the sold assets and the claim being affected by the sale.  In TWA, 

use of the airline assets gave rise to the claims which were held to be discharged from the assets.  

TWA, 322 F.3d at 285.  In Chrysler, the debtor’s use of its automotive production assets gave rise 

to the claims discharged there.  Chrysler, 576 F.3d at 126.  And here, it is the Sellers’ use of the 

Store Furnishings incorporating the Subject Photography which gives rise to the claims for 

infringement asserted in the Katzman Action.  In each case, the sale orders conveyed the subject 

assets free and clear of the claims and interests in question.  Since the Store Furnishings were 

conveyed free and clear of Katzman’s claims and interests, nothing that occurred prior to Closing 

can give rise to liability against Village, and Village has no liability as the successor to the Debtors 

for any pre-sale infringement claims.  The scope of the free and clear provisions of the Sale Order 

are broad.  Sale Order ¶ P, 13.  They cover claims against both the Debtors and the Acquired 

 
3 Although Chrysler was vacated as moot, courts in the Second Circuit continue to apply its expansive interpretation 
of free and clear provisions in sales pursuant to Section 363 of the Bankruptcy Code.  See, e.g., In re Tougher Indus., 
No. 07-10022, 2013 Bankr. LEXIS 1228, at *17-18 (Bankr. N.D.N.Y. Mar. 27, 2013). 

4 In re TWA, 322 F.3d 283 (3d Cir. 2003). 

5 United Mine Workers of Am. 1992 Benefit Plan v. Leckie Smokeless Coal Co. (In re Leckie Smokeless Coal Co.), 
99 F.3d 573 (4th Cir. 1996). 

20-10161-jlg    Doc 1098    Filed 07/06/21    Entered 07/06/21 14:00:35    Main Document 
Pg 11 of 16



12 
 

Assets, including those arising out of contracts, restrictions, rights or causes of action under any 

law, statute, rule or regulation of the United States or any State, however arising.  Id.  The Buyer’s 

reliance on the free and clear provisions of the Sale Order is also clearly noted, as the Court found 

the “Buyer would not have entered into the Purchase Agreement . . . if the sale . . . was not free 

and clear of all Interests and Claims.”  Id. ¶ Q. 

19. Contrary to Katzman’s reading, the protections of the Sale Order are not limited to 

the pre-closing use of the Store Furnishings.  See Objection ¶ 39.  Once it owned the Store 

Furnishings, Village was entitled to their quiet enjoyment, including their use as continued store 

decorations, free of interference by Katzman.  Sale Order ¶ 18.   

20. Nothing in the Objection addresses the effect of Paragraphs 15 and 18 of the Sale 

Order on commencement or continuation of the Katzman Action.  Those paragraphs of the Sale 

Order are individually and collectively preclusive of Katzman’s ability to prosecute that action 

against Village.  Specifically, Paragraph 15 of the Sale Order enjoins and bars all persons and 

entities: 

holding Interests or Claims against the Debtors or the Acquired Assets (whether 
known or unknown, legal or equitable, matured or unmatured, contingent or non-
contingent, liquidated or unliquidated, asserted or unasserted, whether arising prior 
to or subsequent to the commencement of these chapter 11 cases, whether imposed 
by agreement, understanding, law, equity, or otherwise), arising under or out of, in 
connection with, or in any way relating to, the Debtors, the transfer of the Acquired 
Assets to Buyer, or the Acquired Assets or the Debtors’ businesses prior to the 
Closing Date . . . from asserting any Interests or Claims relating to the Acquired 
Assets or the transfer of the Acquired Assets against Buyer or its successors, 
designees, assigns, or property, or the Acquired Assets transferred to Buyer . . . , 
including . . . commencing or continuing in any manner any action or other 
proceeding against Buyer . . . . 

Sale Order ¶ 15.  

21. Katzman’s claims arise from the Debtors’ use of the Acquired Assets pre-sale, and 

from Village’s post-sale use of the same assets in exactly the same way.  Thus, prosecution of the 
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Katzman Action falls squarely within Paragraph 15 of the Sale Order because Katzman is an entity 

holding Interests or Claims against the Debtors or the Acquired Assets, and it is asserting Interests 

or Claims relating to the transfer of the Acquired Assets against the Buyer, or against the Acquired 

Assets transferred to Buyer.  The claims against Village in the Katzman Action against both the 

Buyer and the Acquired Assets, arise out of the Store Furnishings themselves or their transfer to 

the Buyer, and are squarely barred by Paragraph 15 of the Sale Order.  Katzman implicitly 

concedes as much by not even addressing that provision in its Objection. 

22. Separately, Paragraph 18 of the Sale Order is an independent bar to the Katzman 

Action, stating: 

Following the Closing, no holder of any Interest or Claim shall interfere with the 
Buyer’s title to or quiet use and enjoyment of the Acquired Assets based on or 
related to any such Interest or Claim or based on any actions the Debtors may take 
in these chapter 11 cases. 

Sale Order ¶ 18. 

23. The Katzman Action seeks an injunction compelling Village to cease displaying 

the Store Furnishings, which are part of the Acquired Assets, and damages for their display.  Those 

claims directly violate the Buyer’s right to the “quiet use and enjoyment” of the assets it acquired.  

Based on either or both of Paragraphs 15 and 18 of the Sale Order, the Court should enforce the 

Sale Order and compel Katzman to dismiss Village from the Katzman Action with prejudice. 

24. Contrary to Katzman’s assertions, neither In re Old Carco LLC6 or In re Motors 

Liquidation Co.7 stand for the proposition that sale orders pursuant to Section 363 of the 

Bankruptcy Code may not extend protection to buyers against any action arising from the purchase 

and use of the acquired assets.  Objection ¶ 39.  In re Old Carco LLC is inapplicable because there 

 
6 In re Old Carco LLC, 593 B.R. 182 (Bankr. S.D.N.Y. 2018). 

7 In re Motors Liquidation Co., 829 F.3d 135 (2d Cir. 2016). 
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the buyer of the assets was expressly not protected by the order from certain post-sale wrongful 

conduct.  In fact, the buyer expressly assumed liability for post-closing accidents related to 

vehicles manufactured pre-petition.  Old Carco, 593 B.R. at 186.  Thus, the claims at issue in Old 

Carco were carved out of the free and clear decree.  The Sale Order contains no similar carveout.  

The Objection states that Motors Liquidation Co. notes “that a section 363 sale order cannot bar a 

claim that arises from post-sale wrongful conduct.”  Objection ¶ 39.  That court made no such 

bright line rule, but rather speculated as to certain types of post-closing acts that would not be 

shielded by the sale order, stating, in relevant part, “[t]hough the parties do not lay out the whole 

universe of possible independent claims, we can imagine that some claims involve 

misrepresentations by New GM as to the safety of Old GM cars.”  Motors Liquidation Co., 829 

F.3d at 157.  An analogous situation would be if, post-closing, Village created additional derivative 

works using the Subject Photography.  It has not and Motors Liquidation Co. is inapplicable. 

25. Katzman’s attempt to challenge the legal sufficiency of the publication notice it 

was given should be rejected.  Objection ¶¶ 42-44.  First, that would require the Court to revisit its 

determination, made in conjunction with the Debtors’ Motion to Enforce, that Katzman was an 

unknown creditor.  There is no evidence that Katzman corresponded with the Debtors at any time 

prior to entry of the Sale Order, and nothing has been presented to undermine the Court’s prior 

finding that publication notice was all the notice to which Katzman was entitled.  Based on settled 

law, Katzman received the notice of sale that due process requires when publication notice of the 

sale was given on February 27, 2020.  Dkt. No. 226.  Moreover, Paragraph D of the Sale Order 

contains a finding that all required notice of the sale was given, and there is no basis shown to 

overturn that finding.  Sale Order ¶ D.  Katzman’s efforts to do so are an impermissible collateral 

20-10161-jlg    Doc 1098    Filed 07/06/21    Entered 07/06/21 14:00:35    Main Document 
Pg 14 of 16



15 
 

attack on the Sale Order and should be rejected.  See In re Chateaugay Corp., 213 B.R. 633, 637 

(S.D.N.Y. 1997). 

26. Katzman’s excusable neglect argument has no application to this Motion.  

Objection ¶¶ 45-52.  Katzman does not seek to file a late proof of claim, it seeks to continue 

prosecuting an action against Village which is clearly barred by the Sale Order.  In order to sustain 

the Objection, the Court would have to vacate the Sale Order, which is fully integrated (Sale Order 

¶ BB) and which would be impossible to unwind more than a year after the Closing and the 

Debtors’ distribution of the proceeds.  

27. Katzman could have objected to the sale to Village and asserted its rights in 

accordance with the bidding procedures order [Dkt. No. 202], whose deadlines were extended due 

to COVID-19, but did nothing.  As such, Katzman is deemed to have consented to the sale of the 

Store Furnishings free of its Claims and Interests, including its infringement clams.  Katzman 

cannot now complain that Village will somehow “evade liability” for its alleged copyright 

infringement.  Katzman’s claim is and always has been against the Debtors.  Any damage to 

Katzman resulting from the fact that the claim was made in an untimely manner and is now barred 

is not Village’s responsibility.  Village was found to be a good faith purchaser (Sale Order ¶¶ M, 

33) and innocently purchased assets for fair value which it believed were provided with good title 

and free of encumbrances in accordance with the Court’s Order.  The Sale Order protections which 

Village received and which it has a right to enforce are justified and necessary in order to 

encourage persons to participate in the sale of assets in bankruptcy.  Allowing Katzman to evade 

then reach is contrary to the policy of providing fulsome protection to asset purchases in order to 

monetize the value of a debtor’s estate. 
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CONCLUSION 

 WHEREFORE, for the reasons stated above, Village respectfully requests that the Court 

(i) overrule the Objection, and (ii) enter an order granting the relief requested herein and such other 

and further relief as the Court may deem just and appropriate. 

Dated: New York, New York 
 July 6, 2021 

 
Respectfully submitted,  

      By:  /s/ Paul R. DeFilippo   
 Paul R. DeFilippo, Esq. 
 Joseph F. Pacelli, Esq. 

 
 WOLLMUTH MAHER & DEUTSCH LLP 
  500 Fifth Avenue  

 New York, New York 10110  
 Telephone: (212) 382-3300  

Facsimile: (212) 382-0050 
 
 
Of Counsel, pending Pro Hac Vice 
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Barry I. Friedman, Esq. 
METZ LEWIS BRODMAN MUST 
O’KEEFE LLC 
535 Smithfield Street, Suite 800 
Pittsburgh, Pennsylvania 15222 
Telephone: 412-918-1100 
Facsimile: 412-918-1199 
Email: bfriedman@metzlewis.com 
 

 
Counsel for Village NY Holdings LLC, 
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20-10161-jlg    Doc 1098    Filed 07/06/21    Entered 07/06/21 14:00:35    Main Document 
Pg 16 of 16


