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Daniel K. Hogan, Esquire

Telephone (302) 656‐7540
Facsimile (302) 656‐7599
Email: dkhogan@dkhogan.com

1311 Delaware Avenue
Wilmington, Delaware 19806

November 29, 2021
VIA CM/ECF
Chief Judge Laurie Selber Silverstein
United States Bankruptcy Court, District of Delaware
824 North Market Street, 6th Floor
Wilmington, DE 19801
RE:

In re Boy Scouts of America, No. 20-10343
Eisenberg, Rothweiler, Winkler, Eisenberg & Jeck, P.C.
Motion for Protective Order

Dear Judge Silverstein:
I write on behalf of non-party, Eisenberg, Rothweiler, Winkler, Eisenberg & Jeck, P.C.
(“Eisenberg Rothweiler”), and pursuant to Fed. R. Civ. P. 26(c) and 37(a)(5) and Rule 7026-1 of
the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for
the District of Delaware, I submit this motion for a protective order regarding discovery materials
which were produced by Timothy Kosnoff, (“Kosnoff”), through his counsel, in response to: (1)
Century Indemnity Company’s Motion to Compel [Dkt. No. 7149]; and, (2) Century Indemnity
Company’s Second Amended Notice of Deposition of Kosnoff [Dkt. 7314]. The documents
produced contain communications between Abused in Scouting (“AIS”) clients and Kosnoff Law
that implicate the attorney-client privilege and the common interest privilege as well as work
product doctrine protections which inure to Eisenberg Rothweiler.
PRELIMINARY STATEMENT
Since the Debtors1 filed for bankruptcy, Century Indemnity Company has attacked the
professionals involved whenever possible, including the Debtors’ counsel and the law firms that
represent the vast majority of survivors. These attacks animate a specious narrative that thousands
of claims are fraudulent and include unsubstantiated allegations of fraud and misconduct. Like a
virus, this narrative has spread and now threatens to further victimize the sexual abuse survivors.
The communications of AIS clients and Kosnoff Law implicate the rights of both the AIS clients
and Eisenberg Rothweiler. Simply put, Kosnoff’s production of privileged documents containing
communications with clients is yet another unfiltered attack on the Plan and the voting process.
The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax
identification number, are as follows: Boy Scouts of America (6300) and Delaware BSA, LLC (4311). The
Debtors’ mailing address is 1325 West Walnut Hill Lane, Irving, Texas 75038.
1
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Now, despite admonitions to sequester the production, other parties are now seeking to use and
rely upon these materials, thereby necessitating this motion.
BACKGROUND
AIS is comprised of three law firms, including Eisenberg Rothweiler, AVA Law and
Kosnoff Law. As the Court is well aware, Century has pursued discovery from the law firms of
AIS in a continuing effort to support its narrative.
On October 4, 2021, Century Indemnity Company (“Century”) served Kosnoff with a
subpoena to produce documents, information, or objects or to permit inspection of premises in a
bankruptcy case (or adversary proceeding by October 18, 2021 (the “Subpoena”). See Hogan
Declaration Exhibit 1. On November 10, 2021, Century filed a Motion to Compel Kosnoff to
appear for a deposition and produce documents in compliance with Century’s Subpoena (the
“Motion to Compel”). See Hogan Declaration Exhibit 2. On November 13, 2021, Century filed a
notice of oral deposition of Kosnoff scheduled to take place remotely on November 16, 2021 [Dkt
No. 7199] (the “Deposition”). Subsequently, the Deposition was rescheduled for November 19,
2021 [Dkt. No. 7211] and then rescheduled again for November 22, 2021 [Dkt. No. 7314]. See
Hogan Declaration Exhibit 3. On November 20, 2021, in response to the Motion to Compel and
the Deposition, Kosnoff produced documents that contain communications between AIS clients
and Kosnoff Law that implicate the attorney-client privilege as well as the common interest
privilege and the work product doctrine protections of Eisenberg Rothweiler (the “Discovery
Responses”).
In advance of the Deposition, on November 22, 2021, I emailed each of the recipients of
the Discovery Responses and requested that they refrain from reviewing the Discovery Responses
and sequester the Discovery Responses pending resolution. The same day, prior to the Deposition,
I e-filed correspondence with the Court, advising it of my aforementioned request to the recipients
to sequester the Discovery Responses [Dkt No. 7395]. See Hogan Declaration Exhibit 4.
Similarly, at the Deposition, I repeatedly reiterated the privileges. Pursuant to Rule 7026-1(d), the
undersigned avers that reasonable efforts have been made to reach a resolution, but no resolution
has been reached.
Eisenberg Rothweiler respectfully requests that the Court grant this Motion and find that
the Discovery Responses produced by Kosnoff are protected by the attorney-client privilege,
common interest privilege and/or work product doctrine.
Since the Discovery Responses were produced, they have been cited in redacted format or
referenced in the following court filings:
1.

2.

Emergency Motion of the Official Committee of Tort Claimants’ for Entry of an
Order Pursuant to Sections 105, 1103, 1125, and 1126 of the Bankruptcy Code
Appointing a Plan Voting Ombudsperson and Granting Related Relief filed on
November 24, 2021 [Dkt. No. 7447];
Joinder of the Zalkin Law Firm, P.C. and PFAU Cochran Vertetis Amala PLLC to
the Emergency Motion of the Official Committee of Tort Claimants’ for Entry of an
2
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Order Pursuant to Sections 105, 1103, 1125, and 1126 of the Bankruptcy Code
Appointing a Plan Voting Ombudsperson and Granting Related Relief filed on
November 24, 2021, (the “Ombudsperson Motion”) [Dkt. No. 7459]; and,
Kosnoff Law, PLLC’s Response in Support of Emergency Motion to Appoint a Plan
Voting Ombudsperson filed on November 24, 2021 [Dkt. No. 7461].

The materials in the Discovery Responses are protected by the attorney-client privilege,
the work product doctrine and the common interest exception. Nevertheless, and despite my
request to sequester the Discovery Responses, the Tort Claimants’ Committee (“TCC”) seeks to
leverage the Discovery Responses as it relies upon them repeatedly in its Ombudsperson Motion.
Eisenberg Rothweiler jointly represents claimants with the AVA Law and Kosnoff Law. The
Ombudsperson Motion is predicated, in part, on email communications which Kosnoff allegedly
received from AIS clients. Kosnoff asked some of these persons if he could share their emails with
the Court and they consented by reply email. Kosnoff now claims that they have waived their
attorney client privilege. There are a number of flaws with his analysis:
a.
At his Deposition, Mr. Kosnoff testified that his sole basis for claiming
waiver was the brief email exchanges he had with these people. These exchanges could by
no means be characterized as forming a basis for informed consent. Mr. Kosnoff never
advised these people of the risks of waiver, nor did he suggest other ways to deal with the
situation short of waiving the attorney-client privilege. He simply asked them if he could
publish their emails to the Court;
b.
Second, if these individuals really were clients, they were not solely Mr.
Kosnoff’s clients. In addition to attorney-client privilege, Eisenberg Rothweiler has
asserted that these materials are protected under the work product and common interest
doctrines. Mr. Kosnoff’s theory of waiver does nothing to address these assertions.
ARGUMENT
A. Attorney-client Privilege Is an Important Policy Needed To Promote Candor and
Settlements
The materials at issue are privileged. Additionally, the invocation of privilege does not
establish a waiver or otherwise allow for the extreme sanction of a preclusion order. The attorneyclient privilege protects communications between attorneys and clients from compelled disclosure.
It applies to any communication that satisfies the following elements.
(1) it must be a communication;
(2) made between privileged persons;
(3) in confidence; and,
(4) for the purpose of obtaining or providing legal assistance for the client.
RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 68 (2000). "Privileged
persons" include the client, the attorney(s), and any of their agents that help facilitate attorneyclient communications or the legal representation. Id. § 70.
3
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The attorney-client privilege is the oldest of the common-law privileges. Klitzman,
Klitzman & Gallagher v. Krut, 744 F.2d 955, 960 (3d Cir.1984). Like all privileges, it is an
exception to the common-law maxim that the public has a right to "`every man's evidence.'" United
States v. Bryan, 339 U.S. 323, 331, 70 S. Ct. 724, 94 L. Ed. 884 (1950) (quoting 8 J. WIGMORE,
EVIDENCE § 2192 (3d ed.1940)). Though initially confined to communications made in
anticipation of litigation, American courts rejected that limitation at the outset. PAUL R. RICE,
ATTORNEY-CLIENT PRIVILEGE IN THE UNITED STATES § 1:12 (2d ed.1999) (hereinafter
"RICE") (citing, e.g., Parker v. Carter, 18 Va. 273, 4 Munf. 273, 1814 WL 667, at *9 (1814) ("The
court is also of [the] opinion[ ] that [the privilege] is not confined to facts disclosed, in relation to
suits actually depending at the time, but extends to all cases in which a client applies . . . to his
counsel or attorney . . . for his aid in the line of his profession.")). This is because so confining the
privilege would discourage clients from seeking the advice of counsel before problems arise.
Parker, 1814 WL 667, at *9.
As the Supreme Court has noted, the purpose of the attorney-client privilege
is to encourage full and frank communication between attorneys and their clients and
thereby promote broader public interests in the observance of law and administration of
justice. The privilege recognizes that sound legal advice or advocacy serves public ends
and that such advice or advocacy depends upon the lawyer's being fully informed by the
client.
Upjohn Co. v. United States, 449 U.S. 383, 389, 101 S. Ct. 677, 66 L. Ed. 2d 584 (1981); accord
The Queen v. McClure, [2001] 1 S.C. 445, at ¶¶ 32-33 (Can.2001); Deutsch v. Cogan, 580 A.2d
at 104. Because the privilege carries through policy purposes encouraging attorney-client
communication to enhance compliance with the law and facilitating the administration of justice,
the Supreme Court has not applied it mechanically. Upjohn, 449 U.S. at 392, 101 S. Ct. 677. It is
essential that parties be able to determine in advance with a high degree of certainty whether
communications will be protected by the privilege. Id. at 393, 101 S. Ct. 677; see also Deutsch,
580 A.2d at 106.
In short, the attorney-client privilege is designed to encourage full and frank
communication between attorneys and their clients and thereby promote broader public interests
in the observance of law and administration of justice. The privilege recognizes that sound legal
advice or advocacy serves public ends and that such advice or advocacy depends upon the lawyer's
being fully informed by the client. The seminal decision in the Third Circuit, In re Teleglobe
Commc’ns Corp., 493 F. 3d 345 (3d Cir. 2007), provides the Court with guidance. The Third
Circuit first discussed the importance of the attorney‐client privilege and concluded: “The lesson
for us is that it is important not to confuse these overarching policy goals with the means of
achieving them. Communication between counsel and client is not, in and of itself, the purpose of
the privilege; rather, it only protects the free flow of information because it promotes compliance
with law and aids administration of the judicial system. Cf. United States v. Zolin, 491 U.S. 554,
563, 109 S. Ct. 2619, 105 L. Ed. 2d 469 (1989) (explaining that attorney-client communication
facilitating fraud is not privileged because that sort of communication impedes the administration
of justice). Id at 360-361.
4
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B. Common Interest Privilege Is an Important Policy Needed To Promote Substantially
Similar Legal Interests
The common interest privilege is communication in which “(1) the communication was
made by separate parties in the course of a matter of common interest; (2) the communication was
designed to further that effort; and (3) the privilege has not otherwise been waived.” In re Cherokee
Simeon Venture I, LLC, 2012 WL 12940975, at *2 (Bankr. D. Del. May 31, 2012). The common
interest privilege can apply only if the parties share a “substantially similar legal interest.” In re
Teleglobe Commc’ns Corp., at 365.
Despite all of the vitriol spewed by Kosnoff on his Twitter feed, Eisenberg Rothweiler and
Kosnoff, together with AVA Law, share common clients, and therefor a common interest in
advancing the claims of the AIS clients. Finally, even if the persons who wrote the emails
“waiving the attorney-client privilege” really are clients and even if their consents are given effect,
they were limited in scope and Mr. Kosnoff has violated that scope. He says that these people
gave him consent to publish the emails to the Court, and nothing more.
CONCLUSION
Eisenberg Rothweiler requests that the Court enter an Order authorizing the AIS, and the
AIS law firms, to withhold, or redact where appropriate, and claw back, on the basis of privilege,
the following categories of documents, and not to testify about those matters:
(1)
meeting notes of, or presentations to, the clients of AIS, where those meeting notes
or presentations reveal attorney-client communications, attorney work product, or
communications made or information provided in any of the attorney-client sessions;
(2)
all communications between AIS clients and the AIS law firms regarding the terms
of attorney-client relationship; and
(3)
correspondences exchanged between the AIS clients and the AIS law firms
(collectively, the “Privileged Documents”);
Respectfully submitted,
/s/ Daniel K. Hogan
Daniel K. Hogan, Esq. (#2814)
cc:

All counsel of record (via CM/ECF)

5

Case 20-10343-LSS

Doc 7480-1

Filed 11/29/21

Page 1 of 2

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

BOY SCOUTS OF AMERICA AND
DELAWARE BSA, LLC,

Case No. 20-10343 (LSS)

Debtors.1

(Jointly Administered)

DECLARATION OF DANIEL K. HOGAN IN SUPPORT OF
EISENBERG, ROTHWEILER, WINKLER, EISENBERG & JECK, P.C.’S
MOTION FOR PROTECTIVE ORDER
DANIEL K. HOGAN, Esquire, pursuant to 28 U.S.C. §1746, hereby declares as follows:
1.

I am a member of the bar of the State of Delaware, and I am a member at the firm

of Hogan♦McDaniel, attorneys for non-party, Eisenberg, Rothweiler, Winkler, Eisenberg & Jeck,
P.C. (“Eisenberg Rothweiler”).
2.

I submit this declaration in support of Eisenberg Rothweiler’s Motion for Protective

3.

Attached hereto as Exhibit 1 is a true and correct copy of Century Indemnity

Order.

Company’s (“Century”) Subpoena to Produce Documents issued to Timothy Kosnoff (“Kosnoff”)
on or about October 4, 2021.
4.

Attached hereto as Exhibit 2 is a true and correct copy of Century’s Motion to

Compel Kosnoff to Produce Documents which was filed on November 11, 2021 [Docket No.
7149].
5.

Attached hereto as Exhibit 3 are true and correct copies of the Deposition Notices

of Timothy Kosnoff [Docket Nos. 7199, 7211, and 7314].
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Attached hereto as Exhibit 4 is a true and correct copy of Eisenberg Rothweiler’s

Letter to the Court regarding Kosnoff’s deposition and Century’s Motion to Compel which was
filed on November 22, 2021 [Docket No. 7395].
7.

Eisenberg Rothweiler, through its counsel, expressed the need for the motion with

opposing counsel, including with counsel to Century and for Kosnoff, in an email dated November
22, 2021, and again on November 28, 2021. The parties do not agree on the application of the
attorney-client privilege to the Discovery Responses. Attached hereto as Exhibit 5 is a true and
correct copy of the aforementioned email chain.
I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge and belief.

Dated: November 29, 2021
/s/ Daniel K. Hogan
Daniel K. Hogan (DE No. 2814)
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United States Bankruptcy Court
Central

California

District of

In re Boy Scouts of America and Delaware BSA, LLC
Debtor

20-10343 (LSS)

Case No.

(Complete if issued in an adversary proceeding)

Chapte

H

Plaintiff
V .

Adv. Proc. No.

Defendant

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS OR TO PERMIT

INSPECTION OF PREMISES IN ABANKRUPTCY CASE (OR ADVERSARY PROCEEDING)
Timothy Kosnoff, 1520 NKaweah Road, Palm Springs, California 92262-4266

To :

(Name of person to whom the subpoena is directed)

Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the
material:

Contained herein in Exhibit 1
BCimpton Rowan Palm Springs Hotel,
100 W. Tahquitz Canyon Way, Palm Springs, CA 92262

PLACE

D AT E A N D T I M E

Attn: Stamatios Stamoulis, (302) 999-1540 stamoulis@swdelaw.com

October 18,2021 at 5:00 pm (Paci c Time)

nInspection of Premises: YOUARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.
PLACE

D AT E A N D T I M E

The following provisions of Fed. RCiv. P. 45, made applicable in bankruptcy cases by Fed. RBankr. P. 9016, are
attached -Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as aperson subject to a

subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not
doing so.
Date:

10/4/2021
CLERK OF COURT
OR

Signature of Clerk or Deputy Clerk

Attorney's signature

The name, address, email address, and telephone number of the attorney representing (name of party)
Century Indemnity Company ,who issues or requests this subpoena, are:
Stamatios Stamoulis 800 N. West Street Third Floor Wilmington. DE 19801 (302) 999-1540 stamoulis@swdelaw.com

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, or the
inspection of premises before trial, anotice and acopy of this subpoena must be served on each party before it is served on

fi

r	

the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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O’Melveny & Myers LLP
Times Square Tower
7 Times Square
New York, NY 10036-6537

T: +1 212 326 2000
F: +1 212 326 2061
omm.com

File Number:

Tancred Schiavoni
D: +1 212 326 2267
tschiavoni@omm.com

November 10, 2021
Chief Judge Laurie Selber Silverstein
United States Bankruptcy Court, District of Delaware
824 North Market Street, 6th Floor
Wilmington, DE 19801
Re:

Boy Scouts of America, 20-10343 (LSS) (D. Del.)—Motion to Compel Timothy
Kosnoff

Dear Judge Silverstein:
Century Indemnity Company (“Century”) respectfully requests that this Court compel
Timothy Kosnoff to appear for a deposition and produce documents prior to the hearing
scheduled for Wednesday, November 17, in compliance with Century’s subpoena to testify and
subpoena to produce documents (the “Subpoenas”) or on other grounds as justice requires.
Century respectfully requests that the Court take this matter up at or before the hearing on
Friday, November 12 so a deposition can take place before November 17.
PRELIMINARY STATEMENT
Century served Mr. Kosnoff with the Subpoenas after warning about the difficulties that
Mr. Kosnoff—and his fictitious entity, Abused in Scouting (AIS)—might pose to the solicitation
process in these Chapter 11 Cases. While Century previously raised issues regarding AIS and
the three professional corporations behind it voting via master ballots, over the weekend, Mr.
Kosnoff’s involvement in solicitation manifested these concerns.
Though Century initially served Mr. Kosnoff with the Subpoenas on October 4, the need
for this information has been made even more pressing by Mr. Kosnoff’s recent activities, which
are detailed in the Debtors’ Emergency Motion for Entry of an Order (I) Enforcing the Solicitation
Procedures Order, (II) Enforcing Section 1003 of the Bankruptcy Code Against the Tort
Claimants’ Committee, and (III) Granting Related Relief (the “Emergency Motion”) [D.I. 7118].
The material Century seeks from Mr. Kosnoff—deposition testimony and documents—is
relevant to the upcoming hearing on the Debtors’ Emergency Motion and plan solicitation,
voting, and confirmation. It is also relevant to assessing Bankruptcy Code Section 1129(a)(3)’s
good-faith requirement.
Mr. Kosnoff himself asked that he be subpoenaed and deposition be taken:
I’m looking forward to having my deposition taken by Century Indemnity
so I can tell them all about the origins of the Coalition and why I quit the

Austin • Century City • Dallas • Los Angeles • Newport Beach • New York • San Francisco • Silicon Valley • Washington, DC
Beijing • Brussels • Hong Kong • London • Seoul • Shanghai • Singapore • Tokyo
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TCC in June and misguidedly founded the Coalition and why I promptly
quit it when I saw who the master puppeteers are.1
. . . I’m waiting. . . . Call my lawyer. Send him a deposition notice for me.
Better yet, let’s just set a parley. 2
Yet despite Mr. Kosnoff’s near-daily public statements commentating on these Chapter 11
Cases, he responded to the Subpoenas with boilerplate invocations of the attorney-client
privilege by asserting that the privilege shields him from appearing for a deposition or producing
a single document. Not so. Mr. Kosnoff has not met his burden of showing that any of
Century’s requests are privileged. Nor do Century’s requests—which seek information relating
purely to AIS, communications among adversaries about the solicitation, and these Chapter 11
Cases—impose undue burden.
Mr. Kosnoff attempts to dodge testifying by invoking his lawyer status as a complete bar
to seeking his testimony. But Mr. Kosnoff is not opposing trial counsel—or even opposing
counsel in the bankruptcy. Nor is it the law that a witness may be excused from a deposition
simply because he or she is an attorney. Accordingly, this Court should compel his attendance
at a deposition and compliance with Century’s document subpoenas prior to the hearing
scheduled for Wednesday, November 17, on the Debtors’ Emergency Motion.
BACKGROUND
A. The AIS entities are divided.
AIS’s exemplar retention agreement presents AIS as a single entity at the top of the
document, listing the names of the three entities behind AIS and the cities in which they purport
to practice in much smaller type lower in the letterhead. According to the AIS retention
agreement, these entities act together as co-counsel, and AIS purports to represent over 15,000
claimants in the BSA Bankruptcy. Kosnoff Law has only one lawyer, Mr. Kosnoff, as does AVA
Law Group, Andrew Van Arsdale, who runs a legal advertising company.
In his Verified 2019 Statement, Mr. Kosnoff asserts that, in agreeing to associate in the
BSA Bankruptcy, the professional corporations behind AIS agreed they would never accept the
use of a so-called master ballot, which allows law firms to vote en masse on behalf of their
clients via a single ballot.3 According to Mr. Kosnoff, the two other professional corporations
behind AIS have betrayed those foundational principles.
In advance of solicitation, Mr. Kosnoff publicly repudiated these two professional
corporations’ support of a proposed reorganization in the BSA Bankruptcy that, according to Mr.
Kosnoff, runs counter to AIS’s members’ interests.4 In a letter sent to clients on October 18,
2021, Mr. Kosnoff wrote:
My advice to you is the opposite of the advice that the Eisenberg Rothweiler law
firm has given you. I strongly urge you to VOTE NO. Let me explain why I
1
2
3
4

Declaration of Lauren Casale in Support of Century’s Motion to Compel Timothy Kosnoff dated November 10,
2021 (“Casale Decl.”), Ex. 1, July 7, 2021 Kosnoff Tweet
Casale Decl., Ex. 2, July 15, 2021 Kosnoff Tweet
Kosnoff Law Verified 2019 Statement dated August 9, 2021, ¶ 9 [D.I. 5924].
Id. ¶¶ 9-10.
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fervently disagree with my co-counsel and the group of six law firms that
supports the Boy Scout’s plan and calls itself the Coalition. The reasons for my
disagreement with them are numerous and are based on my analysis of the
objective facts and my decades of experience in exactly this kind of case.5
Mr. Kosnoff’s letter also stated that law firms “borrowed millions of dollars from Wall Street
hedge funds to run TV ad campaigns and finance the cost of their collection of claims from
survivors.”6 He states that these firms “have treated survivors like ‘inventories’ for the sole
purpose of collecting their contingency fee.”7
B. Mr. Kosnoff has gone to great lengths to dodge attempts to depose him.
Mr. Kosnoff has gone to extensive efforts to avoid discovery. Previous attempts at
seeking Mr. Kosnoff’s deposition were stymied by his active efforts to dodge service. Last year,
Century sought to depose Mr. Kosnoff in connection with its motion to require Rule 2019
disclosures of Abused in Scouting. Century engaged Mr. Kosnoff’s attorney, Mr. Wilks and
attempted to serve Mr. Kosnoff. Mr. Kosnoff’s Houston address turned out to be drop box, and
a copy of the subpoena was left there. The Puerto Rico address for Mr. Kosnoff turned out to
be a marina, despite Mr. Kosnoff’s representation on his letterhead that he practices law in San
Juan. Mr. Wilks, for his part, refused to provide an address when the parties met and conferred.
The depositions never proceeded.
C. Century and Mr. Kosnoff’s counsel have not been able to reach agreement on
compliance with the Subpoenas.
On October 4, Century effectuated service of Mr. Kosnoff at a residence in Palm
Springs, California with the Subpoenas that are the subject of this letter. The Subpoenas
commanded Mr. Kosnoff to produce documents on October 18 and appear for a deposition on
October 21. Mr. Kosnoff—through his attorney, Mr. Wilks—refused to comply. On October 18,
Mr. Wilks sent Century’s counsel an objection to Century’s subpoena for documents, asserting a
variety of privileges—including the non-existent “business strategy” and “consulting expert”
privileges.8 Despite Century’s attempts to confer with Mr. Wilks, including a deficiency email
from Century’s counsel urging Mr. Kosnoff to cooperate,9 Century and Mr. Kosnoff’s counsel
have not been able to agree on his compliance with the Subpoenas.
D. Mr. Kosnoff’s communications dated November 6 demonstrate his active
attempts to manipulate solicitation.
As detailed more thoroughly in the Debtors’ Emergency Motion,10 Mr. Kosnoff issued a
communication to more than 20,000 claimants, including non-AIS claimants who are
represented by other counsel, via the TCC’s official creditor-facing email address. 11 In this
communication, which the Debtors describe as “inflammatory, derogatory, false and
5
6
7
8
9
10
11

Casale Decl., Ex. 4, Oct. 18, 2021 Kosnoff Letter at 1 (emphasis added).
Id. at 2.
Id.
Casale Decl., Ex. 5, Timothy Kosnoff’s Response to Century’s Subpoena to Produce Documents dated Oct. 18,
2021.
Casale Decl., Ex. 6, Emails between T. Schiavoni and D. Wilks dated Oct. 18, 2021.
D.I. 7118.
D.I. 7118, at 12.
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misleading,” Mr. Kosnoff urged claimants to vote against the plan and reach out to him.12 This
communication is only the latest—but perhaps the most egregious—attempt by Mr. Kosnoff to
interject him into these Chapter 11 Cases.
E. The evidence shows that Mr. Kosnoff was among the lawyers who signed
hundreds of POCs in a single day.
Century previously proffered evidence of claimant lawyers signing hundreds of POCs in
a single day, who likely did not lay eyes on the POCs before they were filed, let alone read and
vet them. 13 These attorneys mass-signed POCs despite this Court’s caution that an attorney
who signs a claim “might be[come] . . . a fact witness” and “may be subject to a deposition.”14
The Court added that attorneys signing POCs is “ill-advised” 15 and explained that it would be
“concern[ed]” if “a thousand claims [are] signed by a particular lawyer.” 16 Mr. Kosnoff allegedly
signed some 300 claims in a single day and more than 750 in total—nearly three times the total
number of claims BSA faced pre-petition.17
The Verified 2019 Statement that Kosnoff submitted after the July 29 hearing
acknowledges that potentially fraudulent proofs of claim have been filed in this case. Mr.
Kosnoff, who purports to represent over 15,000 claimants, admits that he undertook a campaign
to drive claim submissions in these Chapter 11 Cases.18 He further states that an unnamed law
firm digitally signed his name to “proofs of claim, without [his] knowledge or permission.” 19
Kosnoff Law is the only firm to file a Rule 2019 statement (and only after fighting tooth and nail
against disclosure), underscoring that Mr. Kosnoff’s admission could be the tip of the iceberg.
ARGUMENT
I.

This Court has authority to force Mr. Kosnoff, an interested party, to comply with
Century’s Subpoenas.

This Court has jurisdiction to force Mr. Kosnoff to appear for a deposition and produce
the requested documents before next Wednesday’s hearing because Mr. Kosnoff has injected
himself as an active participant in these Chapter 11 Cases. The Federal Rules of Civil
Procedure governing discovery apply to these bankruptcy proceedings. See Fed. R. Bankr. P.
7026, 9014. Discovery under the Federal Rules of Civil Procedure is broad. Rule 26(b) states
that “parties may obtain discovery regarding any matter, not privileged, that is relevant to the
claim or defense of any party.” 20
12
13
14
15
16
17
18
19
20

D.I. 7118, at 2–3.
D.I. 1975, at 10–11.
Casale Decl., Ex. 3, Oct. 14, 2020 Hr’g Tr. at 183:19–22, 170:2–12.
Id. at 190:12–17.
Id. at 183:19–22, 170:2–12.
Hinton Decl. tbl. 1 [D.I. 2174].
Kosnoff Law Verified 2019 Statement dated August 9, 2021, ¶¶ 11, 24 [D.I. 5924].
Id. ¶ 17.
Where a real and practical need for discovery is demonstrated, courts grant motions to compel. See Pacitti v.
Macy’s, 193 F.3d 766, 776–77 (3rd Cir. 1999) (holding that the district court erred by “limiting discovery” because
“it is well recognized that the federal rules allow broad and liberal discovery”); In re Bell Atl. Corp. Sec. Litig.,
1993 WL 514408, at *3 (E.D. Pa. Dec. 13. 1993) (“[D]iscovery rules are to be accorded a broad and liberal
treatment”) (citing Hickman v. Taylor, 329 U.S. 495 (1947)); Roesberg v. Johns Manville Corp., 85 F.R.D. 292,
296 (E.D. Pa. 1980) (holding that requests for discovery should be upheld where the information sought may be
relevant to the subject matter of the action); 8 Charles Alan Wright, Arthur R. Miller, & Richard L. Marcus,
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Mr. Kosnoff has formally appeared in these Chapter 11 Cases, through his counsel Mr.
Wilk’s Notice of Appearance, which identifies Mr. Kosnoff and his AIS colleague Andrew Van
Arsdale as “Interested Parties” in this matter.21 As a self-declared party to the case, Mr. Kosnoff
stands to claim a substantial fee from thousands of claimants that he allegedly represents.
Beyond these connections to these proceedings, Mr. Kosnoff has held himself out as a vocal
representative of claimants’ rights. His public statements are full of references to other parties
and lawyers in these Chapter 11 Cases, and he often tweets links to filings in these
proceedings—further indicating that he actively monitors the docket.
Moreover, Mr. Kosnoff’s intentional decision to inject himself into voting further supports
the necessity of this Court forcing him to comply with discovery. In Cohen v. Doyaga, the court
found that a bankruptcy court had jurisdiction to hold a non-party in contempt for refusing to
comply with a subpoena for Rule 2004 discovery because the individual “had actual notice of
the proceeding, and should not be permitted to rely on her non-party status to frustrate
discovery efforts by the trustee.”22 Beyond Mr. Kosnoff’s outspoken online presence
commenting on these Chapter 11 Cases, it is apparent that he has actual notice of the issues at
play. Mr. Kosnoff cooperated directly with the TCC, a statutory committee that was appointed
by the U.S. Trustee, to send claimants letters urging them to reject the plan. This
communication was sent to over 20,000 claimants—far beyond Mr. Kosnoff’s AIS clients—
demonstrating his attempt to influence the votes of claimants who have never sought his advice.
Century needs more information from Mr. Kosnoff about his involvement in solicitation in order
to preserve its rights and prepare its confirmation objections.
Mr. Kosnoff made a conscious choice to act as a spokesperson for claimants’ rights in
these Chapter 11 Cases, and he cannot now hide from this Court’s jurisdiction. His continuous
monitoring of case developments and his dissemination of his opinion on the plan as an official
TCC communication support the fairness of this Court ordering him to comply with Century’s
Subpoenas. Not only is it proper for this Court to so order, it is necessary to ensure that
Century and other similarly situated parties can obtain crucial discovery from Mr. Kosnoff
regarding time-sensitive solicitation issues.

21
22

Federal Practice and Procedure § 2007 (2d ed. 1990) (Rule 26 “allow[s] broad discovery and this has been well
recognized by the courts”).
D.I. 1271.
2001 WL 257828, at *3 (E.D.N.Y. Mar. 9, 2001); see also In re Mirant, 326 B.R. 354 (Bankr. N.D. Tex. 2005)
(rejecting respondents’ argument that a subpoena was necessary and the court lacked jurisdiction to compel
them to comply because “while a true third party target of a subpoena may be entitled to require subpoenas from
local courts, Respondents are parties in interest in these cases. They are creditors who have participated in
these chapter 11 cases. . . . It would be anomalous to permit them to evade this court’s reach and the necessity
of cooperating in a time-sensitive investigation” (emphasis added)).
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II.

Century seeks relevant, factual information from Mr. Kosnoff.

Under Rule 26(b), “parties may obtain discovery regarding any matter, not privileged,
that is relevant to the claim or defense of any party.” 23 The material Century seeks is relevant to
a core issue in these Chapter 11 Cases: voting. Century initially served the Subpoenas to gain
crucial information for its plan objections related to Mr. Kosnoff’s role in fueling the claims
explosion. However, the recent alarming revelations about Mr. Kosnoff and the TCC’s nefarious
attempts to sway voting have made Century’s need to depose Mr. Kosnoff more urgent.
Evidence indicates that Mr. Kosnoff orchestrated the dramatic rise in claims that
overwhelmed BSA post-petition. This raised initial questions about Mr. Kosnoff’s manipulation
of the voting process. Besides the dramatic rise in claims, the Court is now presented with
credible evidence indicating that Mr. Kosnoff is continuing to control the votes of claimants that
he does not represent, including those of claimants represented by other attorneys in these
proceedings. Under Section 1129(a)(10) of the Bankruptcy Code, the Court has a “monitoring
function” that requires confirming that at least one class of impaired claims accepts the plan.24
In Combustion Engineering, the court was concerned that “stub” claimants—who had received a
payout for a majority of the value of their claims pre-petition through a settlement, and thus were
“only slightly impaired”—not only got to vote on the plan, but also represented a voting
majority.25 That is analogous to ginned up claimants voting on a plan here, who are similarly
unimpaired. Such manipulation of the voting process is precisely what concerned the Third
Circuit. 26
Here, investigating unduly influenced votes and illegitimate or non-existent claims—
controlled by attorneys through master ballots—is necessary to ensure the integrity of the voting
process, and the plan’s compliance with Section 1129(a)(10). Further, given the contradictory
statements about who represents the interests of some 17,000 claimants—Mr. Kosnoff,
Eisenberg Rothweiler, the Coalition, or some combination—and the fact that they have taken
opposing positions concerning the proposed plan of reorganization, this discovery is imperative.
Without it, these parties will continue to claim they speak for the interests of thousands of
claimants, and it will be impossible to determine if the plan vote is legitimate and if all votes
should count.27 This discovery thus squarely serves the Court’s “monitoring function.” 28
III.

The attorney-client privilege does not shield Mr. Kosnoff from testifying about purely
factual information.

The law is clear that underlying facts are not protected by the attorney-client privilege or
the work-product doctrine. These protections shield only confidential communications, not
facts.29 As the Ninth Circuit stated in Murdoch v. Castro, “[b]ecause the attorney-client privilege
23
24
25
26
27

28
29

The Fed. R. Civ. P. apply to these Chapter 11 Cases. Fed. R. Bankr. P. 7026, 9014.
See In re Combustion Eng’g, 391 F.3d 190, 244–47 (3d Cir. 2004).
Id. at 244.
Id.
See 11 U.S.C. § 1126(a) (holders of claims may vote to accept or reject a plan); see also Casale Decl. Ex. 7, In
re Imerys Talc Am., Inc. Op. at 27 (excluding votes filed by specific firm because firm had done “zero diligence”
to determine if any of the clients on whose behalf it submitted a master ballot were entitled to vote, explaining
that “I cannot—and will not—ignore how the Master Ballot was generated.”); D.I. 6528, ¶ 7 (exempting voting
issues from discovery deadlines).
See In re Combustion Eng’g, 391 F.3d at 244–47.
See In re Grand Jury Proc. (Twist), 689 F.2d 1351, 1351 (11th Cir. 1982) (holding that a government subpoena
requesting an attorney to produce documents that would reflect date, place and time of meetings with client are
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protects only a communication between an attorney and a client, not the facts that are
communicated, a defendant would remain free to question the witness about the underlying
facts.”30 And despite broad generalities to the contrary, the “Federal Rules of Civil Procedure
do not themselves exempt attorneys from being a source of discoverable facts.”31
Mr. Kosnoff’s basic position appears to be that his status as an attorney renders him
untouchable in a deposition. While the party seeking to dodge a subpoena on the grounds of
attorney-client privilege bears the burden to oppose,32 it is black-letter law that blanket claims of
privilege are ineffective. 33 In any event, resolving privilege issues at this juncture is impossible.
The issue now before this Court is whether the depositions can go forward. If Mr. Kosnoff has
specific privilege objections, the proper thing for him to do is to make them at the deposition, at
which time this Court can resolve them.34 Courts disfavor preemptively shutting down
depositions because of hypothetical privilege concerns and instead address privilege on a
question-by-question basis.35 In short, even if Mr. Kosnoff’s privilege concerns should prove to
have limited merit, that does not justify blocking the depositions in their entirety.
FED. R. CIV. P. 37(a)(1) CERTIFICATION
Pursuant to Civil Rule 37(a)(1), the undersigned hereby certifies that Century has met
and conferred with counsel to Mr. Kosnoff in good faith on these issues, including the exchange

30

31

32

33
34

35

not encompassed within the privilege); Upjohn Co. v. United States, 449 U.S. 383, 395-96, 101 S. Ct. 677, 66 L.
Ed. 2d 584. (work product doctrine does not extend to the underlying facts relevant to the litigation).
609 F.3d 983, 995 (9th Cir. 2010); see also Mitchell Eng’g v. City & Cnty San Francisco, 2010 U.S. Dist. LEXIS
53958, at *8 (N.D. Cal. May 6, 2010) (“the facts [deponent] learned through his investigations are not protected
by the work product privilege”); United Phosphorus, Ltd. v. Midland Fumigant, Inc., 164 F.R.D. 245, 249 (D. Kan.
1995) (“When a party employs counsel to represent it in a case where an attorney has played a role in the
underlying facts, both the attorney and the party have every reason to expect that the attorney’s deposition may
be requested.”).
United Phosphorus, 164 F.R.D. at 247; see also Sorenson v. Riffo, 2008 WL 2465454, at *5 (D. Utah Jun. 16,
2008) (“Attorneys are not immune from depositions when they possess discoverable information that is relevant
to the case.”).
In re Grand Jury Investigation, 974 F.2d 1068, 1070-1071 (9th Cir. 1992) (“The party asserting the attorney-client
privilege has the burden of proving that the privilege applies to a given set of documents or communications.”);
FDIC v. Garner, 126 F.3d 1138, 1144 (9th Cir. 1997) (“Once the [party issuing the subpoena] has established
relevancy, the party opposing the subpoena bears the burden of demonstrating that the subpoena is
unreasonable.”)
See United States v. Ruehle, 583 F.3d 600, 609 (9th Cir. 2009).
See Alexander v. F.B.I., 192 F.R.D. 12, 19 (D.D.C. 2000) (holding that plaintiffs did not meet their burden of
showing that all of the information sought is protected and if the deposing party does ask questions that could
elicit the mental impressions of the attorneys, then the deposed party is “entitled to claim the privilege and come
back to this court to make a proper showing of why the information sought is protected”).
See, e.g., Nat’l Life Ins. Co. v. Hartford Acc. & Indem. Co., 615 F.2d 595, 598 (3d Cir. 1980) (privilege may only
be asserted question-by-question, and blanket privilege may not be asserted before hearing those questions);
Robocast, Inc. v. Microsoft Corp., 2013 WL 1498666, at **1–2 (D. Del. 2013) (denying motion to quash
deposition subpoena of prosecution counsel, rejecting the counsel’s blanket assertion of privilege and instructing
that privilege objections could be made on a question-by-question bases at the deposition); In re Commonwealth
Fin. Corp., 288 F.Supp. 786 (E.D.Pa.1968), aff’d, 408 F.2d 640 (3d Cir. 1969) (affirming district court in holding
that a witness in a bankruptcy proceeding could not assert a blanket fifth amendment privilege prior to hearing
the questions); In re Grand Jury Matters, 751 F.2d 13, 17 (1st Cir. 1984) (“It is well established that blanket
assertions of privilege . . . are extremely disfavored, and that persons claiming a privilege must establish the
elements of privilege as to each record sought and each question asked so that . . . the court can rule with
specificity.”) (internal citations and quotations omitted) (citing In re Grand Jury Witness (Salas), 695 F.2d 359,
362 (9th Cir.1982), Matter of Walsh, 623 F.2d 489, 493 (7th Cir.), cert. denied, 449 U.S. 994, 101 S.Ct. 531, 66
L.Ed.2d 291 (1980), Matter of Witnesses Before Special March 1980 Grand Jury, 729 F.2d 489, 495 (7th
Cir.1984)); In re Cty. of Orange, 208 B.R. 117, 121–22 (Bankr. S.D.N.Y. 1997).
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of a deficiency email.36 On information and belief, Mr. Kosnoff was on the November 10, 2021,
Zoom hearing and, as such, had notice of Century’s request..
*

*

*

This Court should compel Mr. Kosnoff to comply with Century’s Subpoenas.

Respectfully submitted,
/s/ Tancred Schiavoni
Tancred Schiavoni
O’MELVENY & MYERS LLP

Counsel for Century Indemnity
Company, as successor to CCI
Insurance Company, as successor to
Insurance Company of North America

36

Casale Decl., Ex. 6, Emails between T. Schiavoni and D. Wilks dated Oct. 18, 2021.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re:

Case No. 20-10343 (LSS)

BOY SCOUTS OF AMERICA AND
DELAWARE BSA, LLC,

(Jointly Administered)

Debtors. 1
NOTICE OF ORAL DEPOSITION OF TIMOTHY KOSNOFF
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(1)
TO:

Timothy Kosnoff
c/o David Wilks, Wilks Law LLC (dwilks@wilks.law)
4250 Lancaster Pike, Suite 200, Wilmington, DE 19805
TAKE NOTICE that Century Indemnity Company, as successor to CCI Insurance

Company, as successor to Insurance Company of North America and Indemnity Insurance
Company of North America (“Century”), pursuant to Fed. R. Civ. P. 30, made applicable to this
proceeding pursuant to Federal Rules of Bankruptcy 7030 and 9014, will take the deposition
upon oral examination of Timothy Kosnoff in connection with the Debtors’ Emergency Motion
For Entry Of An Order (I) Enforcing The Solicitation Procedures Order, (II) Enforcing Section
1103 Of The Bankruptcy Code Against The Tort Claimants’ Committee, And (III) Granting
Related Relief [D.I. 7118], Century’s Motion to Compel Timothy Kosnoff [D.I. 7149], and the
Modified Fifth Amended Chapter 11 Plan Of Reorganization For Boy Scouts Of America And
Delaware BSA, LLC [D.I. 6443].

1

The Debtors in these Chapter 11 Cases, together with the last four digits of Debtor’s federal tax
identification number, are as follows: Boy Scouts of America (6300) and Delaware BSA, LLC
(4311). The Debtors’ mailing address is 1325 West Walnut Hill Lane, Irving, Texas 75038.
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The deposition will commence on November 16, 2021 at 10:00 a.m. (Prevailing Eastern
Time) either at the offices of Kimpton Rowan Palm Springs Hotel, 100 W. Tahquitz Canyon
Way, Palm Springs, CA 92262 or be conducted by remote video conference, or at such other
time and place as may be agreed upon by counsel. The deposition shall continue from day-today (Saturdays, Sundays, and holidays excluded), or as otherwise agreed by the parties, until
completed.
The deposition shall be taken upon oral examination before an officer authorized by law
to administer oaths, either in person or by remote video conference, and will be recorded by
videographer and/or by stenographic means.
PLEASE TAKE FURTHER NOTICE that:
1.

The deposition will be conducted either in person or remotely, using audio-visual

conference technology;
2.

The court reporter will either report the deposition from the same location as the

witness or a location separate from the witness and will remotely administer the oath to the
witness;
3.

Counsel for the parties and their clients will participate either from the same

location or from separate locations;
4.

The witness may be required to provide government-issued identification, which

must be legible on camera;
5.

Each participating attorney may be visible to all other participants, and their

statements will be audible to all participants;
6.

All exhibits will be provided simultaneously and, if the deposition is conducted

remotely, electronically to the witness and all participants;
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7.

The court reporter will record the testimony;

8.

The deposition may be recorded by stenographic, electronic, and/or visual means;

9.

Counsel for all parties will be required to stipulate on the record their consent to

and

this manner of deposition and their waiver of any objection to this manner of taking the deposition,
including any objection to the admissibility at trial of this testimony based on the manner of
remote deposition taking.
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Dated: November 12, 2021

Respectfully Submitted,
By: /s/ Stamatios Stamoulis
Stamatios Stamoulis (#4606)
STAMOULIS & WEINBLATT LLC
800 N. West Street Third Floor
Wilmington, Delaware 19801
Telephone: 302 999 1540
Facsimile: 302 762 1688
O’MELVENY & MYERS LLP
Tancred Schiavoni (pro hac vice)
Daniel Shamah (pro hac vice)
Times Square Tower
7 Times Square
New York, New York 10036-6537
Telephone: 212 326 2000
Facsimile: 212 326 2061
Email: tschiavoni@omm.com
dshamah@omm.com
Counsel for Century Indemnity Company, as
successor to CCI Insurance Company, as
successor to Insurance Company of North
America and Indemnity Insurance Company of
North America
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true and correct copy of the foregoing
document was electronically served on all counsel of record, on this 12th day of November, 2021,
in accordance with the Federal Rules of Civil Procedure.
Stamatios Stamoulis
Stamatios Stamoulis
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re:

Case No. 20-10343 (LSS)

BOY SCOUTS OF AMERICA AND
DELAWARE BSA, LLC,

(Jointly Administered)

Debtors. 1
AMENDED NOTICE OF ORAL DEPOSITION OF TIMOTHY KOSNOFF
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(1)
TO:

Timothy Kosnoff
c/o David Wilks, Wilks Law LLC (dwilks@wilks.law)
4250 Lancaster Pike, Suite 200, Wilmington, DE 19805
TAKE NOTICE that Century Indemnity Company, as successor to CCI Insurance

Company, as successor to Insurance Company of North America and Indemnity Insurance
Company of North America (“Century”), pursuant to Fed. R. Civ. P. 30, made applicable to this
proceeding pursuant to Federal Rules of Bankruptcy 7030 and 9014, will take the deposition
upon oral examination of Timothy Kosnoff in connection with the Debtors’ Emergency Motion
For Entry Of An Order (I) Enforcing The Solicitation Procedures Order, (II) Enforcing Section
1103 Of The Bankruptcy Code Against The Tort Claimants’ Committee, And (III) Granting
Related Relief [D.I. 7118], Century’s Motion to Compel Timothy Kosnoff [D.I. 7149], and the
Modified Fifth Amended Chapter 11 Plan Of Reorganization For Boy Scouts Of America And
Delaware BSA, LLC [D.I. 6443].

1

The Debtors in these Chapter 11 Cases, together with the last four digits of Debtor’s federal tax
identification number, are as follows: Boy Scouts of America (6300) and Delaware BSA, LLC
(4311). The Debtors’ mailing address is 1325 West Walnut Hill Lane, Irving, Texas 75038.
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The deposition will commence on November 19, 2021 at 9:30 a.m. (Prevailing Pacific
Time) at the Kimpton Rowan Palm Springs Hotel, 100 W. Tahquitz Canyon Way, Palm
Springs, CA 92262. The deposition shall continue from day-to-day (Saturdays, Sundays, and
holidays excluded), or as otherwise agreed by the parties, until completed.
The deposition shall be taken upon oral examination before an officer authorized by law
to administer oaths, either in person or by remote video conference, and will be recorded by
videographer and/or by stenographic means.
PLEASE TAKE FURTHER NOTICE that:
1.

The deposition will be conducted either in person or remotely, using audio-visual

conference technology;
2.

The court reporter will either report the deposition from the same location as the

witness or a location separate from the witness and will remotely administer the oath to the
witness;
3.

Counsel for the parties and their clients will participate either from the same

location or from separate locations;
4.

The witness may be required to provide government-issued identification, which

must be legible on camera;
5.

Each participating attorney may be visible to all other participants, and their

statements will be audible to all participants;
6.

All exhibits will be provided simultaneously and, if the deposition is conducted

remotely, electronically to the witness and all participants;
7.

The court reporter will record the testimony;
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8.

The deposition may be recorded by stenographic, electronic, and/or visual means;

9.

Counsel for all parties will be required to stipulate on the record their consent to

and

this manner of deposition and their waiver of any objection to this manner of taking the deposition,
including any objection to the admissibility at trial of this testimony based on the manner of
remote deposition taking.
Dated: November 15, 2021

Respectfully Submitted,
By: /s/ Stamatios Stamoulis
Stamatios Stamoulis (#4606)
STAMOULIS & WEINBLATT LLC
800 N. West Street Third Floor
Wilmington, Delaware 19801
Telephone: 302 999 1540
Facsimile: 302 762 1688
O’MELVENY & MYERS LLP
Tancred Schiavoni (pro hac vice)
Daniel Shamah (pro hac vice)
Times Square Tower
7 Times Square
New York, New York 10036-6537
Telephone: 212 326 2000
Facsimile: 212 326 2061
Email: tschiavoni@omm.com
dshamah@omm.com
Counsel for Century Indemnity Company, as
successor to CCI Insurance Company, as
successor to Insurance Company of North
America and Indemnity Insurance Company of
North America

CERTIFICATE OF SERVICE
The undersigned attorney hereby certifies that a true and correct copy of the foregoing
document was electronically served on all counsel of record, on this 15th day of November, 2021,
in accordance with the Federal Rules of Civil Procedure.
Stamatios Stamoulis
Stamatios Stamoulis
3
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11
In re:

Case No. 20-10343 (LSS)

BOY SCOUTS OF AMERICA AND
DELAWARE BSA, LLC,

(Jointly Administered)

Debtors. 1
SECOND AMENDED NOTICE OF ORAL DEPOSITION OF TIMOTHY KOSNOFF
PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 30(b)(1)
TO:

Timothy Kosnoff
c/o David Wilks, Wilks Law LLC (dwilks@wilks.law)
4250 Lancaster Pike, Suite 200, Wilmington, DE 19805
TAKE NOTICE that Century Indemnity Company, as successor to CCI Insurance

Company, as successor to Insurance Company of North America and Indemnity Insurance
Company of North America (“Century”), pursuant to Fed. R. Civ. P. 30, made applicable to this
proceeding pursuant to Federal Rules of Bankruptcy 7030 and 9014, will take the deposition
upon oral examination of Timothy Kosnoff in connection with the Debtors’ Emergency Motion
For Entry Of An Order (I) Enforcing The Solicitation Procedures Order, (II) Enforcing Section
1103 Of The Bankruptcy Code Against The Tort Claimants’ Committee, And (III) Granting
Related Relief [D.I. 7118], Century’s Motion to Compel Timothy Kosnoff [D.I. 7149], and the
Modified Fifth Amended Chapter 11 Plan Of Reorganization For Boy Scouts Of America And
Delaware BSA, LLC [D.I. 6443].

1

The Debtors in these Chapter 11 Cases, together with the last four digits of Debtor’s federal tax
identification number, are as follows: Boy Scouts of America (6300) and Delaware BSA, LLC
(4311). The Debtors’ mailing address is 1325 West Walnut Hill Lane, Irving, Texas 75038.
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The deposition will commence on November 22, 2021 at 9:30 a.m. (Prevailing Pacific
Time) at the Kimpton Rowan Palm Springs Hotel, 100 W. Tahquitz Canyon Way, Palm
Springs, CA 92262. The deposition shall continue from day-to-day (Saturdays, Sundays, and
holidays excluded), or as otherwise agreed by the parties, until completed.
The deposition shall be taken upon oral examination before an officer authorized by law
to administer oaths, either in person or by remote video conference, and will be recorded by
videographer and/or by stenographic means.
PLEASE TAKE FURTHER NOTICE that:
1.

The deposition will be conducted either in person or remotely, using audio-visual

conference technology;
2.

The court reporter will either report the deposition from the same location as the

witness or a location separate from the witness and will remotely administer the oath to the
witness;
3.

Counsel for the parties and their clients will participate either from the same

location or from separate locations;
4.

The witness may be required to provide government-issued identification, which

must be legible on camera;
5.

Each participating attorney may be visible to all other participants, and their

statements will be audible to all participants;
6.

All exhibits will be provided simultaneously and, if the deposition is conducted

remotely, electronically to the witness and all participants;
7.

The court reporter will record the testimony;
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8.

The deposition may be recorded by stenographic, electronic, and/or visual means;

9.

Counsel for all parties will be required to stipulate on the record their consent to

and

this manner of deposition and their waiver of any objection to this manner of taking the deposition,
including any objection to the admissibility at trial of this testimony based on the manner of
remote deposition taking.
Dated: November 17, 2021

Respectfully Submitted,
By: /s/ Stamatios Stamoulis
Stamatios Stamoulis (#4606)
STAMOULIS & WEINBLATT LLC
800 N. West Street Third Floor
Wilmington, Delaware 19801
Telephone: 302 999 1540
Facsimile: 302 762 1688
O’MELVENY & MYERS LLP
Tancred Schiavoni (pro hac vice)
Daniel Shamah (pro hac vice)
Times Square Tower
7 Times Square
New York, New York 10036-6537
Telephone: 212 326 2000
Facsimile: 212 326 2061
Email: tschiavoni@omm.com
dshamah@omm.com
Counsel for Century Indemnity Company, as
successor to CCI Insurance Company, as
successor to Insurance Company of North
America and Indemnity Insurance Company of
North America

CERTIFICATE OF SERVICE
The undersigned attorney hereby certifies that a true and correct copy of the foregoing
document was electronically served on all counsel of record, on this 17th day of November, 2021,
in accordance with the Federal Rules of Civil Procedure.
Stamatios Stamoulis
Stamatios Stamoulis
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HOGAN♦MCDANIEL
ATTORNEYS AT LAW

Daniel K. Hogan, Esquire

Telephone (302) 656‐7540
Facsimile (302) 656‐7599
Email: dkhogan@dkhogan.com

1311 Delaware Avenue
Wilmington, Delaware 19806

November 22, 2021
VIA CM/ECF
Chief Judge Laurie Selber Silverstein
United States Bankruptcy Court, District of Delaware
824 North Market Street, 6th Floor
Wilmington, DE 19801
RE:

In re Boy Scouts of America, No. 20-10343
Kosnoff Deposition scheduled for 12:30 p.m. November 22, 2021

Dear Judge Silverstein:
I represent Eisenberg Rothweiler Winkler Eisenberg & Jeck P.C. (“Eisenberg Rothweiler”)
in connection with the Debtors’ Emergency Motion for Entry of an Order (I) Enforcing the
Solicitation Procedures Order, (II) Enforcing Section 1103 of the Bankruptcy Code Against the
Tort Claimants’ Committee, and (III) Granting Related Relief [Dkt. No. 7118] (the “Motion”), to
which ER joined [Dkt. No. 7252].
In connection with the Motion and with Century’s Motion to Compel Timothy Kosnoff
[Dkt. No. 7149], the deposition upon oral examination of Timothy Kosnoff is scheduled for today,
November 22, 2021, at 12:30 p.m.
Saturday morning, Mr. Kosnoff, through his counsel, David Wilks, produced discovery
materials in response to Century’s Motion to Compel. The production of documents contains
communications between Abused in Scouting (“AIS”) clients and Kosnoff Law that implicate the
attorney-client privilege as well as the common interest privilege and the work product doctrine
protections of Eisenberg Rothweiler. The Court will recall that AIS is comprised of three law
firms, including Eisenberg Rothweiler, AVA Law and Kosnoff Law. Accordingly, I have emailed
each of the recipients of the production and requested that they refrain from reviewing the
production, and sequester the documents pending resolution.
Should Your Honor have any questions, I am available at the convenience of the Court.
Respectfully submitted,
/s/ Daniel K. Hogan
Daniel K. Hogan, Esq. (#2814)
cc:

All counsel of record (via CM/ECF)

_______________________________________________________________________________________________________________________________________
www.hoganmcdaniel.com
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Gabrielle Durstein
From:
Sent:
To:
Subject:

Daniel Hogan
Monday, November 29, 2021 1:19 PM
Gabrielle Durstein
FW: Boy Scouts of America - Timothy Kosnoff and Kosnoff Law, PLLC

AmicusId:
AmicusFileIds:

637295
10060

Daniel K. Hogan, Esquire
Hogan♦McDaniel
Attorneys-at-Law
1311 Delaware Avenue
Wilmington, DE 19806
Direct Dial: 302.656.7597
Main Dial: 302.656.7540
Email: dkhogan@dkhogan.com
From: Daniel Hogan
Sent: Sunday, November 28, 2021 6:33 PM
To: Schiavoni, Tancred <tschiavoni@omm.com>
Cc: David Wilks <dwilks@wilks.law>; Thomas E. Patterson <tpatterson@ktbslaw.com>; Alan Kornfeld
<akornfeld@pszjlaw.com>; Andolina, Michael <mandolina@whitecase.com>; Joseph Grey <jgrey@crosslaw.com>
Subject: Re: Boy Scouts of America ‐ Timothy Kosnoff and Kosnoff Law, PLLC
We are finalizing a motion for a protective order which we intend to file tomorrow.
Daniel K. Hogan
Hogan McDaniel
Attorneys at Law
1311 Delaware Avenue, Suite 1
Wilmington, Delaware 19806
Direct: (302) 656‐7597| Main: (302) 656‐7540
Email: dkhogan@dkhogan.com
Sent from my iPad

On Nov 28, 2021, at 6:20 PM, Schiavoni, Tancred <tschiavoni@omm.com> wrote:
Is the final state of play?
From: David Wilks <dwilks@wilks.law>
Sent: Monday, November 22, 2021 12:12 PM
To: Daniel Hogan <dan@dkhogan.com>; 'Thomas E. Patterson' <tpatterson@ktbslaw.com>; Schiavoni,
Tancred <tschiavoni@omm.com>; 'Alan Kornfeld' <akornfeld@pszjlaw.com>; Andolina, Michael
1
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<mandolina@whitecase.com>; 'Joseph Grey' <jgrey@crosslaw.com>
Subject: RE: Boy Scouts of America ‐ Timothy Kosnoff and Kosnoff Law, PLLC

[EXTERNAL MESSAGE]
All,
Each and every client whose communications were included in the productions have waived the attorneyclient privilege with respect to those communications. Accordingly, there is no reason for any limitation
in their use.
Regards,
David E. Wilks
Wilks Law, LLC
4250 Lancaster Pike, Suite 200
Wilmington, Delaware 19805
(302) 225-0858

From: Daniel Hogan [mailto:dan@dkhogan.com]
Sent: Monday, November 22, 2021 12:04 PM
To: David Wilks <dwilks@wilks.law>; 'Thomas E. Patterson' <tpatterson@ktbslaw.com>; Schiavoni,
Tancred <tschiavoni@omm.com>; 'Alan Kornfeld' <akornfeld@pszjlaw.com>; Andolina, Michael
<mandolina@whitecase.com>; 'Joseph Grey' <jgrey@crosslaw.com>
Subject: RE: Boy Scouts of America ‐ Timothy Kosnoff and Kosnoff Law, PLLC

All:
The discovery materials produced by Mr. Kosnoff contain communications between AIS
clients and Mr. Tim Kosnoff that implicate the attorney client privilege as well as the common
interest privilege and the work product doctrine of Eisenberg Rothweiler. Accordingly, I hereby
request that each of you refrain from reviewing the production. I request that you each abide by
my request and sequester the documents pending resolution. I intend to write to the Court before
the deposition begins.
Daniel K. Hogan, Esquire
Hogan McDaniel
Attorneys-at-Law
1311 Delaware Avenue
Wilmington, DE 19806
Direct Dial: 302.656.7597
Main Dial: 302.656.7540
Email: dkhogan@dkhogan.com
From: David Wilks <dwilks@wilks.law>
Sent: Monday, November 22, 2021 9:10 AM
To: 'Thomas E. Patterson' <tpatterson@ktbslaw.com>; Schiavoni, Tancred <tschiavoni@omm.com>;
2
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'Alan Kornfeld' <akornfeld@pszjlaw.com>; Andolina, Michael <mandolina@whitecase.com>; Daniel
Hogan <dan@dkhogan.com>; 'Joseph Grey' <jgrey@crosslaw.com>
Subject: RE: Boy Scouts of America ‐ Timothy Kosnoff and Kosnoff Law, PLLC
Counsel,
Please see the attached supplemental production. This is made with all the caveats and reservations of
rights set forth below.
Regards,
David E. Wilks
Wilks Law, LLC
4250 Lancaster Pike, Suite 200
Wilmington, Delaware 19805
(302) 225-0858

From: David Wilks
Sent: Saturday, November 20, 2021 6:52 PM
To: 'Thomas E. Patterson' <tpatterson@ktbslaw.com>; Schiavoni, Tancred <tschiavoni@omm.com>;
'Alan Kornfeld' <akornfeld@pszjlaw.com>; Andolina, Michael <mandolina@whitecase.com>;
dkhogan@dkhogan.com; 'Joseph Grey' <jgrey@crosslaw.com>
Subject: Boy Scouts of America ‐ Timothy Kosnoff and Kosnoff Law, PLLC
Dear Counsel,
In response to Century’s subpoena and in conjunction with Mr. Kosnoff’s deposition on Monday, please
see the attached production of documents bearing Bates numbers KOSNOFF000001 through
KOSNOFF000383. This production is made without prejudice to all rights to maintain the objections to
the subpoena previously served, the Delaware Court’s jurisdiction to enforce the subpoena and all other
objections, privileges and protections applicable to the requests contained in the subpoena.
I note that this production is also responsive to Debtors’ discovery requests directed to Kosnoff. This
production is made without prejudice to all rights to assert objections to the requests, including that
neither Mr. Kosnoff nor Kosnoff Law is amenable to discovery in the Boy Scouts bankruptcy other than
pursuant to Rule 45 as well as all other objections, privileges and protections applicable to the requests.
Mr. Kosnoff and Kosnoff Law, PLLC reserves all rights.
Regards,
David E. Wilks
Wilks Law, LLC
4250 Lancaster Pike, Suite 200
Wilmington, DE 19805
(302) 225-0858
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