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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

BOY SCOUTS OF AMERICA AND Case No. 20-10343 ()
DELAWARE BSA, LLC,'
(Joint Administration Requested)
Debtors.

DEBTORS’ MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS (I)
APPROVING THE DEBTORS’ PROPOSED ADEQUATE ASSURANCE OF
PAYMENT FOR FUTURE UTILITY SERVICES, (I) PROHIBITING UTILITY
PROVIDERS FROM ALTERING, REFUSING, OR DISCONTINUING SERVICES,
(III) APPROVING PROCEDURES FOR RESOLVING ADDITIONAL ADEQUATE
ASSURANCE REQUESTS, AND (IV) GRANTING RELATED RELIEF

The Boy Scouts of America (the “BSA”) and Delaware BSA, LLC, the non-profit
corporations that are debtors and debtors in possession in the above-captioned chapter 11 cases
(collectively, the “Debtors”), submit this motion (this “Motion’), pursuant to sections 105(a) and

366 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), rules

6003 and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™), and rule

9013-1 of the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy
Court for the District of Delaware (the “Local Rules”), for entry of an interim order (the

“Proposed Interim Order”) and a final order (the “Proposed Final Order”), substantially in the

forms attached hereto as Exhibit A and Exhibit B, respectively, (i) determining that the

Proposed Adequate Assurance provides the Utility Providers (each as defined below) with
adequate assurance of payment within the meaning of section 366 of the Bankruptcy Code, (ii)

prohibiting the Utility Providers from altering, refusing, or discontinuing services to the Debtors,

! The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification
number, are as follows: Boy Scouts of America (6300) and Delaware BSA, LLC (4311). The Debtors’ mailing
address is 1325 West Walnut Hill Lane, Irving, Texas 75038.
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(ii1) approving procedures for resolving any dispute concerning adequate assurance in the event
that a Utility Provider is not satisfied with the Proposed Adequate Assurance, and (iv) granting
related relief, including scheduling a hearing to consider approval of the Motion on a final basis
(the “Final Hearing). The facts and circumstances supporting this Motion are set forth in the
Declaration of Brian Whittman in Support of the Debtors” Chapter 11 Petitions and First Day

Pleadings (the “First Day Declaration”), filed concurrently herewith. In further support of this

Motion, the Debtors respectfully state as follows:

STATUS OF THE CASES AND JURISDICTION

1. On the date hereof (the “Petition Date”), the Debtors each filed a voluntary
petition for relief under chapter 11 of the Bankruptcy Code in the United States Bankruptcy
Court for the District of Delaware (the “Court™). Concurrently with the filing of this Motion, the
Debtors have requested joint administration and procedural consolidation of these chapter 11
cases pursuant to Bankruptcy Rule 1015(b). The Debtors continue to operate and maintain their
non-profit organization and manage their properties as debtors in possession pursuant to sections
1107(a) and 1108 of the Bankruptcy Code. No party has requested the appointment of a trustee
or examiner in these cases, and no statutory committee has been appointed.

2. The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334 and the
Amended Standing Order of Reference from the United States District Court for the District of
Delaware, dated February 29, 2012. This matter is a core proceeding within the meaning of 28
U.S.C. § 157(b)(2), and the Debtors confirm their consent, pursuant to Local Rule 9013-1(f), to
the entry of a final order or judgment by the Court in connection with this Motion if it is
determined that the Court, absent consent of the parties, cannot enter final orders or judgments in
connection herewith consistent with Article III of the United States Constitution.

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
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4. The statutory and other predicates for the relief requested herein are sections
105(a) and 366 of the Bankruptcy Code, Bankruptcy Rules 6003 and 6004, and Local Rule 9013-
1.

BACKGROUND OF THE DEBTORS

5. The BSA is a federally chartered non-profit corporation under title 36 of the
United States Code. The BSA is exempt from federal income tax under section 501(c)(3) of the
Internal Revenue Code. Founded in 1910 and chartered by an act of Congress in 1916, the BSA
is one of the largest youth organizations in the United States and one of the largest Scouting
organizations in the world, with approximately 2.2 million registered youth participants and
approximately 800,000 adult volunteers. As a non-profit corporation, the BSA is required to
adopt and carry out a charitable, religious, educational, or other philanthropic mission. The
BSA’s mission is to prepare young people for life by instilling in them the values of the Scout
Oath and Law,” encouraging them to be trustworthy, kind, friendly and helpful, while also
training youth in responsible citizenship, skills development and self-reliance through
participation in a wide range of outdoor activities, educational programs, and, at older ages,
career-oriented programs in partnership with community organizations. Delaware BSA, LLC

(“Delaware BSA™) is a non-profit limited liability company incorporated under the laws of

Delaware and exempt from federal income tax under section 501(c)(3) of the Internal Revenue
Code. BSA is the sole member of Delaware BSA.
6. To carry out its mission of developing youth leaders of character and integrity, the

BSA grants charters to thousands of local organizations across the country, including faith-based

? Scout Oath: “On my honor I will do my best to do my duty to God and my country and to obey the Scout Law; to
help other people at all times; to keep myself physically strong, mentally awake, and morally straight.” Scout Law:
“A Scout is trustworthy, loyal, helpful, friendly, courteous, kind, obedient, cheerful, thrifty, brave, clean, and
reverent.”
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institutions, clubs, civic associations, educational institutions, and businesses. These chartered
organizations, in turn, form Scouting units—referred to as “packs” for Cub Scouts, “troops” for
Scouts BSA (formerly known as Boy Scouts), “crews” for Venturing, “ships” for Sea Scouts,
“labs” for STEM Scouts, and “posts” for Exploring. Scouting units are led by adult volunteers
appointed by the chartered organization. Each of the BSA’s approximately 81,000 Scouting
units in the United States is organized, registered, and supported by one of 261 local councils
that are chartered by the BSA and oversee the Scouting program in an assigned geographic
area. Each local council is separately incorporated under the non-profit laws of its respective
state, maintains an independent board of directors and senior management, and is exempt from
federal income tax under section 501(c)(3) of the Internal Revenue Code. The BSA does not
hold any equity interest in any local council, chartered organization, or Scouting unit, and only
the BSA and its wholly owned subsidiary, Delaware BSA, are debtors in these chapter 11 cases.
Additional information regarding the BSA, its mission and operations, and the events and
circumstances preceding the Petition Date is set forth in the First Day Declaration and the
Debtors’ Informational Brief, filed concurrently herewith.

RELIEF REQUESTED

7. By this Motion, the Debtors request entry of the Proposed Interim Order and the

Proposed Final Order, substantially in the forms attached hereto as Exhibit A and Exhibit B,

respectively, granting the following relief:

(a) determining that “adequate assurance of payment,” within the meaning of
section 366 of the Bankruptcy Code, has been furnished to the Utility
Providers based on, inter alia, the Debtors’ establishment of a segregated
account containing an amount equal to approximately half of the Debtors’
estimated average monthly cost of utility service;

(b) prohibiting the Utility Providers from altering, refusing, or discontinuing
service to the Debtors on account of any unpaid prepetition invoices, the
commencement of these chapter 11 cases, or any perceived inadequacy of



Case 20-10343 Doc 12 Filed 02/18/20 Page 5 of 54

the Proposed Adequate Assurance (as defined below), including, without
limitation, making demands for security deposits or accelerated payment
terms;

(©) approving procedures for resolving Utility Providers’ requests for
additional adequate assurance of future payment and authorizing the
Debtors to provide adequate assurance of future payment to the Utility
Providers; and

(d) granting related relief, including scheduling the Final Hearing.

UTILITY SERVICES AND PROPOSED ADEQUATE ASSURANCE

I Utility Services and Utility Providers

8. In the ordinary course of the Debtors’ non-profit operations and management of
their properties, the Debtors obtain electricity, natural gas, water and sewage,
telecommunications, internet, cable, waste, and other similar services (collectively, the “Utility

Services”) from a number of utility companies (collectively, the “Utility Providers”). A non-

exclusive list of the Utility Providers that provide Utility Services to the Debtors as of the

Petition Date (the “Utility Service List”) is attached to the Proposed Interim and Final Orders as

Exhibit 1.’

0. Uninterrupted Utility Services are essential for the Debtors to maintain their
headquarters in Irving, Texas and distribution and supply center in Charlotte, North Carolina and
to provide the necessary support for their approximately 175 Scout Shops throughout the United
States. In addition, during the summer months, the Debtors generally require increased levels of
Utility Services for their high adventure facilities in Florida and the U.S. Virgin Islands, New

Mexico, West Virginia, and Minnesota and parts of Canada. Any interruption in Utility

? Although Exhibit 1 to the Proposed Interim and Final Orders is intended to be comprehensive, the Debtors may
have inadvertently omitted one or more Utility Providers. By this Motion, the Debtors are requesting relief
applicable to all Utility Providers, regardless of whether such Utility Provider is specifically identified on Exhibit 1
to the Proposed Interim Order and the Proposed Final Order. Additionally, the listing of an entity on the Utility
Service List is not an admission that such entity is a utility within the meaning of section 366 of the Bankruptcy
Code, and the Debtors reserve the right to contest any such characterization in the future.
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Services, even for a brief period of time, would severely disrupt the Debtors’ operations,
including their Scouting programs, and jeopardize the Debtors’ reorganization -efforts.
Accordingly, it is critical that the Utility Services continue without interruption during these
cases.

10.  The Debtors pay a total of approximately $626,000.00 each month for Utility
Services, which amount was calculated as the total historical average payments for the twelve-
month period ending December 31, 2019, or the highest bill during the same period when data
for the full period is unavailable. Accordingly, the Debtors estimate that the cost for Utility
Services during the next thirty (30) days (not including any deposits to be paid) will be
approximately $626,000.00. As of the Petition Date, the Debtors have $11,251.74 on deposit

with Utility Providers (collectively, the “Existing Deposits”).

IL. Proposed Adequate Assurance of Payment

11. The Debtors intend to pay postpetition obligations owed to the Utility Providers in
a timely manner. The Debtors anticipate that their cash on hand, together with cash flows from
operations and their proposed use of cash collateral, will provide sufficient liquidity to pay all of
the Debtors’ Utility Services obligations in the ordinary course, consistent with their prepetition
practice.

12. To provide additional assurance of payment to the Utility Providers, the Debtors

propose to deposit $301,900.00 (the “Adequate Assurance Deposit”) into a segregated bank

account owned by the Debtors (the “Adequate Assurance Account”) within twenty (20) days of

the Petition Date. As noted above, the Adequate Assurance Deposit is equal to approximately
one half of the cost of the Debtors’ average monthly Utility Services, calculated as the total

historical average payments for the twelve-month period ending December 31, 2019, or the
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highest bill during the same period when data for the full period is unavailable, less the Existing
Deposits.

13.  The Adequate Assurance Deposit will be held in the Adequate Assurance
Account for the duration of the Debtors’ chapter 11 cases and may be applied to any postpetition
defaults in payment to the Utility Providers. Any liens or other interests in any funds deposited
into the Adequate Assurance Account shall be subordinate to the Utility Providers’ respective
interests in the Adequate Assurance Deposits. The Debtors submit that the Adequate Assurance
Deposit and Existing Deposits, in conjunction with cash on hand, cash flow from operations, and
their proposed use of cash collateral, demonstrates the Debtors’ ability to pay for future utility

services in the ordinary course (collectively, the “Proposed Adequate Assurance”) and

constitutes sufficient adequate assurance to the Utility Providers in satisfaction of section 366 of
the Bankruptcy Code.

14. The Adequate Assurance Deposit may be adjusted by the Debtors during the
pendency of these chapter 11 cases if the Debtors terminate any of the Utility Services, make
alternative arrangements with a Utility Provider for adequate assurance of payment, determine
that an entity listed on the Utility Service List is not a “utility” as that term is used in section 366
of the Bankruptcy Code, or identify additional Utility Providers. The amount allocated for, and
payable to, each Utility Provider from the Adequate Assurance Account will be equal to the
amount set forth on the Utility Service List as to each Utility Provider or as otherwise agreed by

the Debtors and such Utility Provider.
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III. Adequate Assurance Procedures

15. If any Utility Provider believes it is entitled to additional or different adequate

assurance based on individualized circumstances, it may follow the procedures described below

and set forth in the Proposed Interim and Final Orders (the “Adequate Assurance Procedures™):*

(a)

(b)

(©)

(d)

(e)

The Debtors will serve a copy of this Motion and any order granting the
relief requested herein upon each Utility Provider listed on the Utility
Service List within two (2) business days after entry of the order by the
Court;

Subject to paragraphs (e)—(h) herein, the Debtors will deposit the
Adequate Assurance Deposit, in the aggregate amount of $301,900.00, in
the Adequate Assurance Account within twenty (20) days of the Petition
Date.

Each Utility Provider shall be entitled to the funds in the Adequate
Assurance Account in the amount set forth for such Utility Provider in the
column labeled “Proposed Adequate Assurance” on the Utility Service
List attached to the Proposed Interim and Final Orders as Exhibit 1;
provided that, to the extent any Utility Provider receives any other value
from the Debtors as adequate assurance of payment, the Debtors may
reduce the Adequate Assurance Deposit maintained in the Adequate
Assurance Account on account of such Utility Provider by the amount of
such other value.

The portion of the Adequate Assurance Deposit attributable to each Utility
Provider shall be returned to the Debtors on the earlier of (i) reconciliation
and payment by the Debtors of the Utility Provider’s final invoice in
accordance with applicable non-bankruptcy law following the Debtors’
termination of Utility Services from such Utility Provider and (ii) the
effective date of any chapter 11 plan confirmed in these chapter 11 cases.

If a Utility Provider is not satisfied with the Adequate Assurance Deposit
provided by the Debtors, the Utility Provider must serve a request for
additional assurance (an “Additional Assurance Request”) so that it is
received by the following parties at the following addresses: (i) Boy
Scouts of America, 1325 W. Walnut Hill Ln., Irving, Texas 75038 (Attn:
Stephanie Phillips); (ii) proposed counsel to the Debtors, Sidley Austin
LLP, One South Dearborn Street, Chicago, Illinois 60603 (Attn: Blair M.
Warner); (iii) counsel to JPMorgan Chase Bank, N.A., Norton Rose

* To the extent that there are any inconsistencies or discrepancies between the summary of the Adequate Assurance
Procedures in this Motion and the Adequate Assurance Procedures as set forth in the Proposed Interim Order or the
Proposed Final Order, the Proposed Interim Order or the Proposed Final Order, as applicable, shall control in all

respects.
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®

(2

(h)

(@)

G

Fulbright US LLP, 2200 Rose Avenue, Suite 3600, Dallas, Texas 75201
(Attn: Lou Strubeck); and (iv) counsel to the official committee of
unsecured creditors (if any) appointed in these chapter 11 cases
(collectively, the “Notice Parties™).

Any Additional Assurance Request must (i) be made in writing, (ii)
identify the account number, the type of Utility Services, and the
location(s) for which such services are provided, (iii) summarize the
Debtors’ payment history relevant to the affected account(s), including
any Existing Deposit and other security held by the Utility Provider; (iv)
certify the amount that is equal to approximately one half of the cost of the
Debtors’ average monthly Utility Services, calculated as the total
historical average payments for the twelve-month period ending December
31, 2019, or the highest bill during the same period when data for the full
period is unavailable, and (v) certify that the Utility Provider does not
already hold an Existing Deposit or other security equal to or greater than
approximately one half of the cost of the Debtors’ average monthly Utility
Services.

Unless and until a Utility Provider files an objection or serves an
Additional Assurance Request, such Utility Provider shall be: (i) deemed
to have received “satisfactory” adequate assurance of payment in
compliance with section 366 of the Bankruptcy Code; and (ii) prohibited
from (A) discontinuing, altering, or refusing service to, or discriminating
against, the Debtors on account of the commencement of the Debtors’
chapter 11 cases, any unpaid prepetition charges, or any perceived
inadequacy of the Proposed Adequate Assurance and (B) requiring
additional assurance of payment other than the Proposed Adequate
Assurance.

The Debtors shall have 21 days from their receipt of an Additional
Assurance Request (the “Resolution Period”) to negotiate with the Utility
Provider to resolve the Additional Assurance Request. The Resolution
Period may be extended by agreement of the Debtors and the applicable
Utility Provider without application to or approval of the Court.

The Debtors may, in their sole discretion and without further order of the
Court, resolve any Additional Assurance Request by mutual agreement
with a Utility Provider if the Debtors determine that such Additional
Assurance Request is reasonable, and may, in connection with any such
agreement and in their sole discretion, provide a Utility Provider with
additional adequate assurance of future payment, including, but not
limited to, cash deposits, prepayments, or other forms of security, in each
case, without further order of the Court.

If the Debtors determine that the Additional Assurance Request is not
reasonable and the Debtors are unable to reach an alternative resolution
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with the Utility Provider, the Debtors, during or immediately after the
Resolution Period, will request a hearing (a “Determination Hearing”)
before the Court to determine the adequacy of assurance of payment with
respect to that Utility Provider pursuant to section 366(c)(3) of the
Bankruptcy Code.

(k) Pending resolution of such dispute at a Determination Hearing, the
relevant Utility Provider shall be prohibited from altering, refusing, or
discontinuing service to the Debtors on account of: (i) unpaid charges for
prepetition services; (ii) a pending Additional Assurance Request; (iii) any
objections filed in response to the Proposed Adequate Assurance; or (iv)
the commencement of these chapter 11 cases.

IV.  Modifications to the Utility Service List

16. The Debtors have made a good-faith effort to identify their Utility Providers and
include them on the Utility Service List. Nevertheless, to the extent that the Debtors identify
new or additional Utility Providers or if a Utility Provider ceases to provide services to the
Debtors during the pendency of these cases, the Debtors seek authority, in their sole discretion,
to amend the Utility Service List to add or remove any Utility Provider. The Debtors further
request that the Proposed Interim Order or the Proposed Final Order (as applicable) be deemed to
apply to any such subsequently identified Utility Provider, regardless of when such Utility
Provider is added to the Utility Service List. The Debtors will serve a copy of this Motion and
any orders hereon on any Utility Provider subsequently added to the Utility Service List and will
deposit an amount equal to one half of the Debtors’ approximate average monthly cost of utility
services in the Adequate Assurance Account for the benefit of such Utility Provider (less any
amounts on deposit with any such subsequently added Utility Provider that exceed outstanding
prepetition amounts). Subsequently added Utility Providers shall make an Additional Assurance
Request in accordance with the Adequate Assurance Procedures. For any Utility Provider that is

subsequently removed from the Utility Service List, the Debtors request the authority to decrease

10
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the Adequate Assurance Deposit by an amount equal to one half of the Debtors’ approximate
average monthly cost of services from such Utility Provider.

BASIS FOR RELIEF

I. Section 366 of the Bankruptcy Code Grants the Court the Discretion to Determine
the Adequacy of the Debtors’ Proposed Adequate Assurance

17. Congress enacted section 366 of the Bankruptcy Code to protect a debtor from
immediate termination of utility services after filing for bankruptcy, while at the same time
providing the utility companies with adequate assurance of payment for postpetition utility
services. See H.R. Rep. No. 95-595, at 350 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6306.
Accordingly, section 366 of the Bankruptcy Code prohibits utilities from altering, refusing, or
discontinuing services to a debtor solely on account of unpaid prepetition amounts for a period of
30 days after a chapter 11 filing.

18. Section 366(c) requires only that a utility’s assurance of payment be “adequate.”
Courts recognize that adequate assurance of performance does not constitute an absolute

guarantee of a debtor’s ability to pay. See, e.g., In re Caldor, Inc., 199 B.R. 1, 3 (S.D.N.Y. 1996)

299

(noting that section 366(b) “does not require an ‘absolute guarantee of payment’”) (citation

omitted)), aff’d sub nom. Va. Elec. & Power Co. v. Caldor, Inc., 117 F.3d 646 (2d Cir. 1997); In

re Adelphia Bus. Sols., Inc., 280 B.R. 63, 80 (Bankr. S.D.N.Y. 2002) (same); see also, In re

Steinebach, 303 B.R. 634, 641 (Bankr. D. Ariz. 2004) (“Adequate assurance of payment is not,
however, absolute assurance...all § 366 requires is that a utility be protected from an

unreasonable risk of non-payment”); In re Penn Jersey Corp., 72 B.R. 981, 982 (Bankr. E.D. Pa.

1987) (stating that section 366(b) of Bankruptcy Code “contemplates that a utility receive only
such assurance of payment as is sufficient to protect its interests given the facts of the debtor's

financial circumstances”).

11
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19.  In determining the requisite level of adequate assurance, courts have recognized
that bankruptcy courts should “focus upon the need of the utility for assurance, and to require
that the debtor supply no more than that, since the debtor almost perforce has a conflicting need

to conserve scarce financial resources.” Va. Elec. & Power Co., 117 F.3d at 650; see also In re

Penn. Cent. Transp. Co., 467 F.2d 100, 103-04 (3d Cir. 1972) (affirming bankruptcy court’s

ruling that utility deposits were not necessary where such deposits likely would “jeopardize the
continuing operation of the [debtor] merely to give further security to suppliers who already are
reasonably protected”). Indeed, “[c]ourts will approve an amount that is adequate enough to
insure against unreasonable risk of nonpayment, but are not required to give the equivalent of a

guaranty of payment in full.” In re Great Atl. & Pac. Tea Co., No. 11-CV-1338 (CS), 2011 WL

5546954, at *5 (S.D.N.Y. Nov. 14, 2011) (citations omitted). In fact, there is nothing to prevent
a court from deciding that, on the facts of the case before it, the amount required of the debtor to
provide adequate assurance of payment to a utility company should be nominal or even zero.

See, e.g., In re Pac-West Telecomm., Inc., No. 07-10562 (BLS) (Bankr. D. Del. May 2, 2007),

ECF No. 39 (approving adequate assurance in the form of one-time supplemental prepayment to
each utility company equal to prorated amount of one week’s charge).

20.  Here, the Utility Providers are adequately assured against any risk of nonpayment
for future services. The Debtors assert that most, if not all, of their Utility Providers have
adequate assurance of payment even without recourse to the Adequate Assurance Deposit. The
Debtors anticipate having sufficient resources to pay, and intend to pay, all valid postpetition
obligations for Utility Services in a timely manner. In addition, the Debtors’ reliance on Utility
Services to continue their operations and preserve the value of their assets provides them with a

powerful incentive to stay current on their obligations. These factors, which the Court may

12
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consider when determining the amount of any adequate assurance payments, justify finding that
the Debtors are not required to make any additional adequate assurance payments in these
chapter 11 cases. In light of the foregoing, the Debtors respectfully submit that the Proposed
Adequate Assurance is more than sufficient to assure the Utility Providers of future payment.

21.  Absent the approval of the Adequate Assurance Procedures, Utility Providers
could discontinue service, without warning, thirty (30) days after the Petition Date, if they claim
they have not yet received a “satisfactory” adequate assurance payment. Under the Adequate
Assurance Procedures, however, any Utility Provider that fails to submit to the Notice Parties an
Additional Assurance Request shall be deemed to consent to the Adequate Assurance Procedures

and shall be bound by the order(s) granting this Motion. See In re Syroco, Inc., 374 B.R. 60, 62

(Bankr. D.P.R. 2007) (holding that utility provider’s lack of objection, response or counter-
demand after receiving notice of hearing on a utilities motion, notice of interim order, and notice
of final hearing constituted tacit acceptance of the debtor’s proposed two-week cash deposit as
adequate assurance of payment as such term is used in section 366 of the Bankruptcy Code).

22. The Adequate Assurance Procedures are necessary for the Debtors to implement
their chapter 11 strategy without unnecessary and costly disruptions on account of discontinued
Utility Services. If the Adequate Assurance Procedures are not approved, the Debtors likely will
be confronted with and forced to address numerous requests by their Utility Providers at a
critical time for their organization. Moreover, the Debtors could be blindsided by a Utility
Provider alleging—on or after the 30th day following the Petition Date—that it is not adequately
protected and, therefore, either is entitled to make an exorbitant demand for payment to continue

providing service or discontinue providing service to the Debtors altogether. Such an outcome

13
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could seriously jeopardize the Debtors’ ability to fulfill their mission and successfully
reorganize.

23. Under the circumstances of these cases, the Debtors assert that the establishment
of a cash reserve equal to approximately one half of their average monthly Utility Service costs
(less Existing Deposits) in the form of the Adequate Assurance Deposit constitutes adequate
assurance of payment under section 366(c) of the Bankruptcy Code.

II. Cause Exists to Authorize the Debtors’ Financial Institutions to Honor Checks and
Electronic Fund Transfers

24. The Debtors have sufficient funds to pay the amounts described in this Motion in
the ordinary course by virtue of expected cash flows from ongoing operations and donations and
anticipated access to cash collateral. In addition, under the Debtors’ existing cash management
system, the Debtors can readily identify checks or wire transfer requests as relating to an
authorized payment in respect of the obligations addressed in this Motion. Accordingly, the
Debtors assert that checks or wire transfer requests, other than those relating to the authorized
payments in respect of utility services, will not be inadvertently honored. Therefore, the Debtors
respectfully request that the Court authorize all applicable financial institutions, when requested
by the Debtors, to receive, process, honor, and pay any and all checks or wire transfer requests in
respect of the relief requested in this Motion.

THE REQUIREMENTS OF BANKRUPTCY RULE 6003 ARE SATISFIED

25.  Bankruptcy Rule 6003 empowers the Court to issue an order, within 21 days after
the Petition Date, granting a motion to “use . . . property of the estate, including a motion to pay
all or part of a claim that arose before the filing of the petition” if such requested relief “is
necessary to avoid immediate and irreparable harm.” Fed. R. Bankr. P. 6003(b). For the reasons

discussed above, entry of the Proposed Interim Order is integral to the Debtors’ ability to

14
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successfully transition into chapter 11. As described above, any lapse or termination in utility
service as a result of the Debtors’ failure to pay the Utility Providers could subject the Debtors to
significant disruption in or a potential cessation of operations, reducing their ability to generate
revenues and thereby causing immediate and irreparable harm to the Debtors’ estates and,
consequently, other interested parties. Accordingly, the Debtors submit that they have satisfied
the “immediate and irreparable harm” standard of Bankruptcy Rule 6003 to support granting the
relief requested herein.

RESERVATION OF RIGHTS

26. Nothing contained herein is intended or should be construed as (a) an admission
as to the validity or priority of any claim or lien against the Debtors, (b) a waiver of the Debtors’
rights to subsequently dispute such claim or lien on any grounds, (¢) a promise or requirement to
pay any prepetition claim, (d) an implication or admission that any particular claim is of a type
specified or defined in this Motion, the Proposed Interim Order, or the Proposed Final Order,
(e) a request or authorization to assume any prepetition agreement, contract, or lease pursuant to
section 365 of the Bankruptcy Code, or (f) a waiver of the Debtors’ or any other party in
interest’s rights under the Bankruptcy Code or any other applicable law.

WAIVER OF BANKRUPTCY RULE 6004(a) AND 6004(h) REQUIREMENTS

27.  In addition, by this Motion, the Debtors request a waiver of any stay of the
effectiveness of the order(s) approving this Motion. Pursuant to Bankruptcy Rule 6004(h), “[a]n
order authorizing the use, sale, or lease of property other than cash collateral is stayed until the
expiration of 14 days after entry of the order, unless the court orders otherwise.” Fed. R. Bankr.
P. 6004(h). As set forth above, the Debtors require immediate relief in the form of an order
authorizing the Debtors to pay all undisputed invoices for utility services rendered by the Utility

Providers and to provide the Adequate Assurance Deposit for the benefit of the Utility Providers.

15
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Accordingly, the Debtors submit that ample cause exists to justify a waiver of the 14-day stay
imposed by Bankruptcy Rule 6004(h), to the extent that it applies.

NOTICE

28. Notice of this Motion will be provided to (i) the U.S. Trustee; (ii) the twenty-five
(25) law firms representing the largest numbers of abuse victims asserting claims against the
Debtors; (iii) the holders of the thirty (30) largest unsecured claims against the Debtors on a
consolidated basis, other than abuse-related claims; (iv) counsel to JPMorgan Chase Bank, N.A.;
(v) the County Commission of Fayette County (West Virginia), as issuer of those certain
Commercial Development Revenue Bonds (Arrow WV Project), Series 2010A, 2010B and 2012;
(vi) representatives of the prepetition Ad Hoc Committee of Local Councils; (vii) counsel to the
prepetition Future Claimants’ Representative; (viii) counsel to the prepetition ad hoc group of
attorneys representing significant numbers of abuse victims; (ix) the United States Attorney’s
Office for the District of Delaware; (x) the Internal Revenue Service; (xi) the United States
Department of Justice; (xi1) the Utility Providers; and (xiii) any party that has requested notice
pursuant to Bankruptcy Rule 2002. Notice of this Motion and any order entered hereon will be
served in accordance with Local Rule 9013-1(m). The Debtors submit that, in light of the nature
of the relief requested herein, no other or further notice need be given.

CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court enter the Proposed Interim
Order and the Proposed Final Order, substantially in the forms attached hereto, granting the relief

requested herein and any further relief the Court may deem just and proper.
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Dated: February 18, 2020
Wilmington, Delaware

MORRIS, NICHOLS, ARSHT & TUNNELL LLP

/s/ Derek C. Abbott

Derek C. Abbott (No. 3376)

Andrew R. Remming (No. 5120)

Joseph C. Barsalona II (No. 6102)

Eric W. Moats (No. 6441)

Paige N. Topper (No. 6470)

1201 North Market Street, 16th Floor

P.O. Box 1347

Wilmington, Delaware 19899-1347

Telephone: (302) 658-9200

Email: dabbott@mnat.com
aremming@mnat.com
jbarsalona@mnat.com
emoats@mnat.com
ptopper@mnat.com

—and —

SIDLEY AUSTIN LLP

James F. Conlan (pro hac vice pending)

Thomas A. Labuda (pro hac vice pending)

Michael C. Andolina (pro hac vice pending)

Matthew E. Linder (pro hac vice pending)

One South Dearborn Street

Chicago, Illinois 60603

Telephone: (312) 853-7000

Email: jconlan@sidley.com
tlabuda@sidley.com
mandolina@sidley.com
mlinder@sidley.com

—and —

SIDLEY AUSTIN LLP

Jessica C. K. Boelter (pro hac vice pending)

Andres Barajas

787 Seventh Avenue

New York, New York 10019

Telephone: (212) 839-5300

Email: jboelter@sidley.com
andres.barajas@sidley.com

PROPOSED COUNSEL TO THE DEBTORS
AND DEBTORS IN POSSESSION
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Exhibit A

Proposed Interim Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

BOY SCOUTS OF AMERICA AND Case No. 20-10343 (__ )
DELAWARE BSA, LLC,'
(Jointly Administered)
Debtors.

Ref. Docket No.

INTERIM ORDER (I) APPROVING THE DEBTORS’ PROPOSED ADEQUATE
ASSURANCE OF PAYMENT FOR FUTURE UTILITY SERVICES, (II) PROHIBITING
UTILITY PROVIDERS FROM ALTERING, REFUSING, OR DISCONTINUING
SERVICES, (III) APPROVING PROCEDURES FOR RESOLVING ADDITIONAL
ADEQUATE ASSURANCE REQUESTS., AND (IV) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)* of the Boy Scouts of America and Delaware BSA,
LLC, the non-profit corporations that are debtors and debtors in possession in the above-
captioned chapter 11 cases (collectively, the “Debtors”) for entry of an interim order (this
“Interim Order”), pursuant to sections 105(a) and 366 of the Bankruptcy Code, Bankruptcy
Rules 6003 and 6004, and Local Rule 9013-1, (i) determining that the Proposed
Adequate Assurance provides the Utility Providers with adequate assurance of payment within
the meaning of section 366 of the Bankruptcy Code, (ii) prohibiting the Utility Providers from
altering, refusing, or discontinuing services, (iii) approving the Adequate Assurance Procedures
for resolving any dispute concerning adequate assurance in the event that a Utility Provider is not
satisfied with the Proposed Adequate Assurance, and (iv) granting related relief; and upon

consideration of the First Day Declaration; and this Court having jurisdiction over this matter

! The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification
number, are as follows: Boy Scouts of America (6300) and Delaware BSA, LLC (4311). The Debtors’ mailing
address is 1325 West Walnut Hill Lane, Irving, Texas 75038.

2 All capitalized terms used but not otherwise defined herein have the meanings ascribed to such terms in the
Motion.
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pursuant to 28 U.S.C. § 1334 and the Amended Standing Order of Reference from the United
States District Court for the District of Delaware, dated February 29, 2012; and this matter being
a core proceeding within the meaning of 28 U.S.C. § 157(b)(2); and this Court being able to
issue a final order consistent with Article III of the United States Constitution; and venue of this
proceeding and the Motion in this district being proper pursuant to 28 U.S.C. §§ 1408 and 1409;
and this Court having found that the relief requested in the Motion is in the best interests of the
Debtors’ estates, their creditors, and other parties in interest; and this Court having found that the
Debtors’ notice of the Motion and opportunity for a hearing on the Motion were appropriate
under the circumstances and no other notice need be provided; and this Court having reviewed
the Motion and having heard the statements in support of the relief requested therein at a hearing
before this Court (the “Hearing”); and all objections, if any, to the Motion having been
withdrawn, resolved or overruled; and the relief requested in the Motion being in the best
interests of the Debtors’ estates, their creditors and other parties in interest; and this Court having
determined that the legal and factual bases set forth in the Motion establish just cause for the

relief granted herein; and after due deliberation and sufficient cause appearing therefor, it is

HEREBY ORDERED THAT:

1. The relief requested in the Motion is GRANTED on an interim basis as set forth
herein.

2. The Final Hearing on the Motion shall be held on ,2020 at

__.m., prevailing Eastern Time. Any objections or responses to entry of a final order (the “Final
Order”) on the Motion shall be filed no later than 4:00 p.m., prevailing Eastern Time, on

, 2020 (the “Objection Deadline) and served on the following parties: (i) the

Debtors, Boy Scouts of America, 1325 West Walnut Hill Lane, Irving, Texas 75038, Attn:
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Steven P. McGowan; (ii) proposed counsel to the Debtors, Sidley Austin LLP, 787 Seventh
Avenue, New York, New York 10019, Attn: Jessica C.K. Boelter, and One South Dearborn,
Chicago, Illinois 60603, Attn: Matthew E. Linder; (iii) proposed co-counsel to the Debtors,
Morris, Nichols, Arsht & Tunnell LLP, 1201 North Market Street, 16th Floor, P.O. Box 1347,
Wilmington, Delaware 19899-1347, Attn: Derek C. Abbott; (iv) the U.S. Trustee, 844 King
Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801, Attn: David Buchbinder and
Hannah M. McCollum; (v) counsel to the prepetition Future Claimants’ Representative, Young
Conaway Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street, Wilmington,
Delaware 19801, Attn: Robert S. Brady and Edwin J. Harron; (vi) counsel to JPMorgan Chase
Bank, N.A., Norton Rose Fulbright US LLP, 2200 Ross Avenue, Dallas, Texas 75201-7932,
Attn: Louis R. Strubeck and Kristian W. Gluck; (vii) representatives of the prepetition Ad Hoc
Committee of Local Councils, Wachtell, Lipton, Rosen & Katz, 51 West 52nd Street, New York,
New York 10019, Attn: Richard G. Mason and Joseph C. Celentino; (viii) counsel to the
prepetition ad hoc group of attorneys representing significant numbers of abuse victims,
Pachulski, Stang, Ziehl & Jones LLP, 10100 Santa Monica Blvd., 13th Floor, Los Angeles,
California 90067, Attn: James 1. Stang; (ix) counsel to the County Commission of Fayette
County (West Virginia), Steptoe & Johnson PLLC, Chase Tower — 8th Floor, 707 Virginia Street
East, Charleston, West Virginia 25301, Attn: John Stump; (x) counsel to any statutory committee
appointed in these chapter 11 cases; and (xi) any party that has requested notice pursuant to
Bankruptcy Rule 2002.

3. The Debtors shall cause a copy of the Motion and this Interim Order to be served
on each Utility Provider listed on the Utility Service List no later than two business days after the

date this Interim Order is entered.
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4. Except as the amount may be reduced by application of the provisions of this
Interim Order, within twenty (20) days of the Petition Date, the Debtors will (a) establish a

segregated account (the “Adequate Assurance Account”) and (b) deposit an amount equal to

$301,900.00 (the “Adequate Assurance Deposit”), which is equal to approximately one-half of

the cost of the Debtors’ average monthly Utility Services, calculated as the total historical
average payments for the twelve-month period ending December 31, 2019, or the highest bill
during the same period when data for the full period is unavailable, less the amount of any

existing deposits with the Utility Providers (collectively, the “Existing Deposits”) into such

Adequate Assurance Account. Any liens or other interests in any funds deposited into the
Adequate Assurance Account shall be subordinate to the Utility Providers’ respective interests in
the Adequate Assurance Deposits.

5. The Adequate Assurance Deposit, together with the Debtors’ ability to pay for
future Utility Services in the ordinary course of their operations subject to the Adequate
Assurance Procedures, constitutes adequate assurance of future payment as required by section
366 of the Bankruptcy Code and, absent compliance with the procedures set forth in this Interim
Order, all Utility Providers are prohibited from altering, refusing, or discontinuing service on
account of the commencement of these chapter 11 cases, any unpaid prepetition charges, or any
perceived inadequacy of the Proposed Adequate Assurance.

6. Each Utility Provider shall be entitled to the funds in the Adequate Assurance
Account in the amount set forth for such Utility Provider in the column labeled “Proposed
Adequate Assurance” on the Utility Service List attached hereto; provided that, to the extent any

Utility Provider receives any other value from the Debtors as adequate assurance of payment, the
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Debtors may reduce the Adequate Assurance Deposit maintained in the Adequate Assurance

Account on account of such Utility Provider by the amount of such other value.

7. The portion of the Adequate Assurance Deposit attributable to each Utility

Provider shall be returned to the Debtors on the earlier of (a) reconciliation and payment by the

Debtors of the Utility Provider’s final invoice in accordance with applicable non-bankruptcy law

following the Debtors’ termination of Utility Services from such Utility Provider and (b) the

effective date of any chapter 11 plan confirmed in these chapter 11 cases.

8. The following “Adequate Assurance Procedures” are hereby approved:

(a)

(b)

(c)

(d)

(e)

The Debtors will serve a copy of the Motion and this Interim Order
granting the relief requested herein upon each Utility Provider listed on
the Utility Service List within two (2) business days after entry of this
Interim Order by the Court;

Subject to paragraphs (e)—(h) herein, the Debtors will deposit the
Adequate Assurance Deposit, in the aggregate amount of $301,900.00, in
the Adequate Assurance Account within twenty (20) days of the Petition
Date.

Each Utility Provider shall be entitled to the funds in the Adequate
Assurance Account in the amount set forth for such Utility Provider in the
column labeled “Proposed Adequate Assurance” on the Utility Service
List attached to this Interim Order as Exhibit 1; provided that, to the
extent any Utility Provider receives any other value from the Debtors as
adequate assurance of payment, the Debtors may reduce the Adequate
Assurance Deposit maintained in the Adequate Assurance Account on
account of such Utility Provider by the amount of such other value.

The portion of the Adequate Assurance Deposit attributable to each Utility
Provider shall be returned to the Debtors on the earlier of (i) reconciliation
and payment by the Debtors of the Utility Provider’s final invoice in
accordance with applicable non-bankruptcy law following the Debtors’
termination of Utility Services from such Utility Provider and (ii) the
effective date of any chapter 11 plan confirmed in these chapter 11 cases.

If a Utility Provider is not satisfied with the Adequate Assurance Deposit
provided by the Debtors, the Utility Provider must serve a request for
additional assurance (an “Additional Assurance Request”) so that it is
received by the following parties at the following addresses: (i) Boy
Scouts of America, 1325 W. Walnut Hill Ln., Irving, Texas 75038 (Attn:
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®

(2

(h)

(@)

Stephanie Phillips); (ii) proposed counsel to the Debtors, Sidley Austin
LLP, One South Dearborn Street, Chicago, Illinois 60603 (Attn: Blair M.
Warner); (iii) counsel to JPMorgan Chase Bank, N.A., Norton Rose
Fulbright US LLP, 2200 Rose Avenue, Suite 3600, Dallas, Texas 75201
(Attn: Lou Strubeck); and (iv) counsel to the official committee of
unsecured creditors (if any) appointed in these chapter 11 cases
(collectively, the “Notice Parties”).

Any Additional Assurance Request must (i) be made in writing, (ii)
identify the account number, the type of Utility Services, and the
location(s) for which such services are provided, (iii) summarize the
Debtors’ payment history relevant to the affected account(s), including
any Existing Deposit and other security held by the Utility Provider; (iv)
certify the amount that is equal to approximately one half of the cost of the
Debtors’ average monthly Utility Services, calculated as a historical
average payment over the twelve-month period ending December 31,
2019, or based on the highest month’s bill during the same period when
the full twelve-month period is unavailable, and (v) certify that the Utility
Provider does not already hold an Existing Deposit or other Security equal
to or greater than approximately one half of the cost of the Debtors’
average monthly Utility Services.

Unless and until a Utility Provider files an objection or serves an
Additional Assurance Request, such Utility Provider shall be: (i) deemed
to have received “satisfactory” adequate assurance of payment in
compliance with section 366 of the Bankruptcy Code; and (ii) prohibited
from (A) discontinuing, altering, or refusing service to, or discriminating
against, the Debtors on account of the commencement of the Debtors’
chapter 11 cases, any unpaid prepetition charges, or any perceived
inadequacy of the Proposed Adequate Assurance and (B) requiring
additional assurance of payment other than the Proposed Adequate
Assurance.

The Debtors shall have 21 days from their receipt of an Additional
Assurance Request (the “Resolution Period”) to negotiate with the Utility
Provider to resolve the Additional Assurance Request. The Resolution
Period may be extended by agreement of the Debtors and the applicable
Utility Provider without application to or approval of the Court.

The Debtors may, in their sole discretion and without further order of the
Court, resolve any Additional Assurance Request by mutual agreement
with a Utility Provider if the Debtors determine that such Additional
Assurance Request is reasonable, and may, in connection with any such
agreement and in their sole discretion, provide a Utility Provider with
additional adequate assurance of future payment, including, but not
limited to, cash deposits, prepayments, or other forms of security, in each
case, without further order of the Court.
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() If the Debtors determine that the Additional Assurance Request is not
reasonable and the Debtors are unable to reach an alternative resolution
with the Utility Provider, the Debtors, during or immediately after the
Resolution Period, will request a hearing (a “Determination Hearing”)
before the Court to determine the adequacy of assurance of payment with
respect to that Utility Provider pursuant to section 366(c)(3) of the
Bankruptcy Code.

(k) Pending resolution of such dispute at a Determination Hearing, the
relevant Utility Provider shall be prohibited from altering, refusing, or
discontinuing service to the Debtors on account of: (i) unpaid charges for
prepetition services; (ii) a pending Additional Assurance Request; (iii) any
objections filed in response to the Proposed Adequate Assurance; or (iv)
the commencement of these chapter 11 cases.

0. The Utility Providers are prohibited from requiring additional assurance of
payment other than pursuant to the Adequate Assurance Procedures.

10. Unless and until a Utility Provider files an objection or serves an Additional
Assurance Request, such Utility Provider shall be: (a) deemed to have received ‘“satisfactory”
adequate assurance of payment in compliance with section 366 of the Bankruptcy Code; and
(b) prohibited from (i) discontinuing, altering, or refusing service to, or discriminating against,
the Debtors on account of the commencement of the Debtors’ chapter 11 cases, any unpaid
prepetition charges, or any perceived inadequacy of the Proposed Adequate Assurance or (ii)
requiring additional assurance of payment other than the Proposed Adequate Assurance.

11. The Debtors are authorized to amend the Utility Service List attached as Exhibit
1 to this Interim Order to add or delete any Utility Provider, and this Interim Order shall apply to
any Utility Provider that is subsequently added to the Utility Service List. Any such amended
Utility Service List shall be filed with the Court. For those Utility providers that are
subsequently added to the Utility Service List, the Debtors shall serve a copy of the Motion and
this Interim Order on such Utility Provider, along with an amended Exhibit 1 that includes such

Utility Provider, and shall deposit an amount equal to one half of the Debtors’ approximate
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average monthly cost of utility services in the Adequate Assurance Account for the benefit of
such Utility Provider (less any amounts on deposit with any such subsequently added Utility
Provider that exceed outstanding prepetition amounts). Any Utility Provider subsequently added
to the Utility Service List shall be bound by the Adequate Assurance Procedures and shall make
an Additional Assurance Request in accordance with the Adequate Assurance Procedures. For
any Utility Provider that is subsequently removed from the Utility Service List, the Debtors
request the authority to decrease the Adequate Assurance Deposit by an amount equal to one half
of the Debtors’ approximate average monthly cost of services from such removed Utility
Provider.

12. The Adequate Assurance Procedures set forth herein are for all Utility Providers
providing Utility Services to the Debtors and are not limited to those parties or entities listed on
the Utility Service List.

13.  Each of the banks and/or financial institutions at which the Debtors maintain their
accounts relating to payment of the prepetition obligations approved herein is authorized, when
requested by the Debtors in the Debtors’ discretion, to receive, process, honor, and pay all
checks presented for payment and all fund transfer requests made by the Debtors related thereto
to the extent that sufficient funds are on deposit in such accounts. Such banks and financial
institutions are authorized to rely on the representations of the Debtors as to which checks or
fund transfer requests are issued or authorized to be paid pursuant to this Interim Order
(including, without limitation, the Debtors’ representation that a request to reduce the Adequate
Assurance Account is in accordance with this Interim Order) without any further inquiry and

without liability for following the Debtors’ instructions.
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14.  Notwithstanding the relief granted in this Interim Order and any actions taken
pursuant to such relief, nothing in this Interim Order shall be deemed as (a) an admission as to
the validity or priority of any claim or lien against the Debtors, (b) a waiver of the Debtors’
rights to subsequently dispute such claim or lien on any grounds, (c) a promise or requirement to
pay any prepetition claim, (d) an implication or admission that any particular claim is of a type
specified or defined in the Motion or this Interim Order, (e) a request or authorization to assume
any prepetition agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code, or
() a waiver of the Debtors’ or any other party in interest’s rights under the Bankruptcy Code or
any other applicable law.

15. The inclusion of any entity on, or the omission of any entity from, the Utility
Service List shall not be deemed an admission by the Debtors that such entity is or is not a
“utility” within the meaning of section 366 of the Bankruptcy Code, and the Debtors reserve all
rights and defenses with respect thereto.

16. The Debtors are authorized to issue postpetition checks, or to effect postpetition
fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored
as a consequence of these chapter 11 cases with respect to prepetition amounts owed in
connection with the relief granted herein.

17. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b)
because the relief granted in this Interim Order is necessary to avoid immediate and irreparable
harm to the Debtors’ estates.

18.  Notice of the Motion shall be deemed good and sufficient notice of such Motion,

and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are waived by such notice.
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19.  Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this
Interim Order shall be immediately effective and enforceable upon its entry.

20. The Debtors are authorized to take all actions necessary to effectuate the relief
granted in this Interim Order in accordance with the Motion.

21. This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Interim Order.

Dated: , 2020
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE

10
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Exhibit 1

Utility Service List
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Exhibit B

Proposed Final Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

BOY SCOUTS OF AMERICA AND Case No. 20-10343 ()
DELAWARE BSA, LLC,’
(Jointly Administered)
Debtors.
Ref. Docket No.

FINAL ORDER (I) APPROVING THE DEBTORS’ PROPOSED ADEQUATE
ASSURANCE OF PAYMENT FOR FUTURE UTILITY SERVICES, (II) PROHIBITING
UTILITY PROVIDERS FROM ALTERING, REFUSING, OR DISCONTINUING
SERVICES, (IIT) APPROVING PROCEDURES FOR RESOLVING ADDITIONAL
ADEQUATE ASSURANCE REQUESTS, AND (IV) GRANTING RELATED RELIEF

Upon the motion (the “MLion”)z of the Boy Scouts of America and Delaware BSA,
LLC, the non-profit corporations that are debtors and debtors in possession in the above-
captioned chapter 11 cases (collectively, the “Debtors”) for entry of a final order (this “Final
Order”), pursuant to sections 105(a) and 366 of the Bankruptcy Code, Bankruptcy Rules 6003
and 6004, and Local Rule 9013-1, (i) determining that the Proposed Adequate Assurance
provides the Utility Providers with adequate assurance of payment within the meaning of section
366 of the Bankruptcy Code, (ii) prohibiting the Utility Providers from altering, refusing, or
discontinuing services, (iii) approving the Adequate Assurance Procedures for resolving any
dispute concerning adequate assurance in the event that a Utility Provider is not satisfied with the
Proposed Adequate Assurance, and (iv) granting related relief; and upon consideration of the
First Day Declaration; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §

1334 and the Amended Standing Order of Reference from the United States District Court for the

! The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification
number, are as follows: Boy Scouts of America (6300) and Delaware BSA, LLC (4311). The Debtors’ mailing
address is 1325 West Walnut Hill Lane, Irving, Texas 75038.

2 All capitalized terms used but not otherwise defined herein have the meanings ascribed to such terms in the
Motion.
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District of Delaware, dated February 29, 2012; and this matter being a core proceeding within
the meaning of 28 U.S.C. § 157(b)(2); and this Court being able to issue a final order consistent
with Article III of the United States Constitution; and venue of this proceeding and the Motion in
this district being proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found
that the relief requested in the Motion is in the best interests of the Debtors’ estates, their
creditors, and other parties in interest; and this Court having found that the Debtors’ notice of the
Motion and opportunity for a hearing on the Motion were appropriate under the circumstances
and no other notice need be provided; and this Court having reviewed the Motion and having
heard the statements in support of the relief requested therein at an interim hearing and, if
necessary, a final hearing, before this Court; and all objections, if any, to the Motion having been
withdrawn, resolved or overruled; and the relief requested in the Motion being in the best
interests of the Debtors’ estates, their creditors and other parties in interest; and this Court having
determined that the legal and factual bases set forth in the Motion establish just cause for the

relief granted herein; and after due deliberation and sufficient cause appearing therefor, it is

HEREBY ORDERED THAT:

1. The relief requested in the Motion is GRANTED on a final basis as set forth
herein.

2. The Debtors shall cause a copy of the Motion and this Final Order to be served on

each Utility Provider listed on the Utility Service List no later than two business days after the
date this Final Order is entered.

3. Except as the amount may be reduced by application of the provisions of this
Final Order, the Debtors will (a) to the extent not already established, establish a segregated

account (the “Adequate Assurance Account”) and (b) to the extent not already deposited, deposit
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an amount equal to $301,900.00 (the “Adequate Assurance Deposit”), which is equal to

approximately one-half of the cost of the Debtors’ average monthly Utility Services, calculated
as the total historical average payments for the twelve-month period ending December 31, 2019,
or the highest bill during the same period when data for the full period is unavailable, less the

amount of any existing deposits with the Utility Providers (collectively, the “Existing Deposits”)

into such Adequate Assurance Account. Any liens or other interests in any funds deposited into
the Adequate Assurance Account shall be subordinate to the Utility Providers’ respective
interests in the Adequate Assurance Deposits.

4. The Adequate Assurance Deposit, together with the Debtors’ ability to pay for
future Utility Services in the ordinary course of their operations subject to the Adequate
Assurance Procedures, constitutes adequate assurance of future payment as required by section
366 of the Bankruptcy Code and, absent compliance with the procedures set forth in this Final
Order, all Utility Providers are prohibited from altering, refusing, or discontinuing service on
account of the commencement of these chapter 11 cases, any unpaid prepetition charges, or any
perceived inadequacy of the Proposed Adequate Assurance.

5. Each Utility Provider shall be entitled to the funds in the Adequate Assurance
Account in the amount set forth for such Utility Provider in the column labeled “Proposed
Adequate Assurance” on the Utility Service List attached hereto; provided that, to the extent any
Utility Provider receives any other value from the Debtors as adequate assurance of payment, the
Debtors may reduce the Adequate Assurance Deposit maintained in the Adequate Assurance
Account on account of such Utility Provider by the amount of such other value.

6. The portion of the Adequate Assurance Deposit attributable to each Utility

Provider shall be returned to the Debtors on the earlier of (a) reconciliation and payment by the
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Debtors of the Utility Provider’s final invoice in accordance with applicable non-bankruptcy law

following the Debtors’ termination of Utility Services from such Utility Provider and (b) the

effective date of any chapter 11 plan confirmed in these chapter 11 cases.

7. The following “Adequate Assurance Procedures” are hereby approved on a final

basis:

(a)

(b)

(c)

(d)

(e)

The Debtors will serve a copy of the Motion and this Final Order granting
the relief requested herein upon each Utility Provider listed on the Utility
Service List within two (2) business days after entry of this Final Order by
the Court;

Subject to paragraphs (e)—(h) herein, to the extent not already deposited,
the Debtors will deposit the Adequate Assurance Deposit, in the aggregate
amount of $301,900.00, in the Adequate Assurance Account within twenty
(20) days of the Petition Date.

Each Utility Provider shall be entitled to the funds in the Adequate
Assurance Account in the amount set forth for such Utility Provider in the
column labeled “Proposed Adequate Assurance” on the Utility Service
List attached to this Final Order as Exhibit 1; provided that, to the extent
any Utility Provider receives any other value from the Debtors as adequate
assurance of payment, the Debtors may reduce the Adequate Assurance
Deposit maintained in the Adequate Assurance Account on account of
such Utility Provider by the amount of such other value.

The portion of the Adequate Assurance Deposit attributable to each Utility
Provider shall be returned to the Debtors on the earlier of (i) reconciliation
and payment by the Debtors of the Utility Provider’s final invoice in
accordance with applicable non-bankruptcy law following the Debtors’
termination of Utility Services from such Utility Provider and (ii) the
effective date of any chapter 11 plan confirmed in these chapter 11 cases.

If a Utility Provider is not satisfied with the Adequate Assurance Deposit
provided by the Debtors, the Utility Provider must serve a request for
additional assurance (an “Additional Assurance Request”) so that it is
received by the following parties at the following addresses: (i) Boy
Scouts of America, 1325 W. Walnut Hill Ln., Irving, Texas 75038 (Attn:
Stephanie Phillips); (ii) proposed counsel to the Debtors, Sidley Austin
LLP, One South Dearborn Street, Chicago, Illinois 60603 (Attn: Blair M.
Warner); (iii) counsel to JPMorgan Chase Bank, N.A., Norton Rose
Fulbright US LLP, 2200 Rose Avenue, Suite 3600, Dallas, Texas 75201
(Attn: Lou Strubeck); and (iv) counsel to the official committee of
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®

(2

(h)

(@)

G

unsecured creditors (if any) appointed in these chapter 11 cases
(collectively, the “Notice Parties™).

Any Additional Assurance Request must (i) be made in writing, (ii)
identify the account number, the type of Utility Services, and the
location(s) for which such services are provided, (iii) summarize the
Debtors’ payment history relevant to the affected account(s), including
any Existing Deposit and other security held by the Utility Provider; (iv)
certify the amount that is equal to approximately one half of the cost of the
Debtors’ average monthly Utility Services, calculated as the total
historical average payments for the twelve-month period ending December
31, 2019, or the highest bill during the same period when data for the full
period is unavailable, and (v) certify that the Utility Provider does not
already hold an Existing Deposit or other security equal to or greater than
approximately one half of the cost of the Debtors’ average monthly Utility
Services.

Unless and until a Utility Provider files an objection or serves an
Additional Assurance Request, such Utility Provider shall be: (i) deemed
to have received “satisfactory” adequate assurance of payment in
compliance with section 366 of the Bankruptcy Code; and (ii) prohibited
from (A) discontinuing, altering, or refusing service to, or discriminating
against, the Debtors on account of the commencement of the Debtors’
chapter 11 cases, any unpaid prepetition charges, or any perceived
inadequacy of the Proposed Adequate Assurance and (B) requiring
additional assurance of payment other than the Proposed Adequate
Assurance.

The Debtors shall have 21 days from their receipt of an Additional
Assurance Request (the “Resolution Period”) to negotiate with the Utility
Provider to resolve the Additional Assurance Request. The Resolution
Period may be extended by agreement of the Debtors and the applicable
Utility Provider without application to or approval of the Court.

The Debtors may, in their sole discretion and without further order of the
Court, resolve any Additional Assurance Request by mutual agreement
with a Utility Provider if the Debtors determine that such Additional
Assurance Request is reasonable, and may, in connection with any such
agreement and in their sole discretion, provide a Utility Provider with
additional adequate assurance of future payment, including, but not
limited to, cash deposits, prepayments, or other forms of security, in each
case, without further order of the Court.

If the Debtors determine that the Additional Assurance Request is not
reasonable and the Debtors are unable to reach an alternative resolution
with the Utility Provider, the Debtors, during or immediately after the
Resolution Period, will request a hearing (a “Determination Hearing”)
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before the Court to determine the adequacy of assurance of payment with
respect to that Utility Provider pursuant to section 366(c)(3) of the
Bankruptcy Code.

(k) Pending resolution of such dispute at a Determination Hearing, the
relevant Utility Provider shall be prohibited from altering, refusing, or
discontinuing service to the Debtors on account of: (i) unpaid charges for
prepetition services; (ii) a pending Additional Assurance Request; (iii) any
objections filed in response to the Proposed Adequate Assurance; or (iv)
the commencement of these chapter 11 cases.

8. The Utility Providers are prohibited from requiring additional assurance of
payment other than pursuant to the Adequate Assurance Procedures.

0. Unless and until a Utility Provider files an objection or serves an Additional
Assurance Request, such Utility Provider shall be: (a) deemed to have received ‘“satisfactory”
adequate assurance of payment in compliance with section 366 of the Bankruptcy Code; and
(b) prohibited from (i) discontinuing, altering, or refusing service to, or discriminating against,
the Debtors on account of the commencement of the Debtors’ chapter 11 cases, any unpaid
prepetition charges, or any perceived inadequacy of the Proposed Adequate Assurance or (i)
requiring additional assurance of payment other than the Proposed Adequate Assurance.

10. The Debtors are authorized to amend the Utility Service List attached as Exhibit
1 to this Final Order to add or delete any Utility Provider, and this Final Order shall apply to any
Utility Provider that is subsequently added to the Utility Service List. Any such amended Utility
Service List shall be filed with the Court. For those Utility providers that are subsequently added
to the Utility Service List, the Debtors shall serve a copy of the Motion and this Final Order on
such Utility Provider, along with an amended Exhibit 1 that includes such Utility Provider, and
shall deposit an amount equal to two weeks of the Debtors’ average cost of utility services in the
Adequate Assurance Account for the benefit of such Utility Provider (less any amounts on

deposit with any such subsequently added Utility Provider that exceed outstanding prepetition
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amounts). Any Utility Provider subsequently added to the Utility Service List shall be bound by
the Adequate Assurance Procedures and shall make an Additional Assurance Request in
accordance with the Adequate Assurance Procedures. For any Utility Provider that is
subsequently removed from the Utility Service List, the Debtors request the authority to decrease
the Adequate Assurance Deposit by an amount equal to one half of the Debtors’ approximate
average monthly cost of services from such removed Utility Provider.

11. The Adequate Assurance Procedures set forth herein are for all Utility Providers
providing Utility Services to the Debtors and are not limited to those parties or entities listed on
the Utility Service List.

12.  Each of the banks and/or financial institutions at which the Debtors maintain their
accounts relating to payment of the prepetition obligations approved herein is authorized, when
requested by the Debtors in the Debtors’ discretion, to receive, process, honor, and pay all
checks presented for payment and all fund transfer requests made by the Debtors related thereto
to the extent that sufficient funds are on deposit in such accounts. Such banks and financial
institutions are authorized to rely on the representations of the Debtors as to which checks or
fund transfer requests are issued or authorized to be paid pursuant to this Final Order (including,
without limitation, the Debtors’ representation that a request to reduce the Adequate Assurance
Account is in accordance with this Final Order) without any further inquiry and without liability
for following the Debtors’ instructions.

13.  Notwithstanding the relief granted in this Final Order and any actions taken
pursuant to such relief, nothing in this Final Order shall be deemed as (a) an admission as to the
validity or priority of any claim or lien against the Debtors, (b) a waiver of the Debtors’ rights to

subsequently dispute such claim or lien on any grounds, (c) a promise or requirement to pay any
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prepetition claim, (d) an implication or admission that any particular claim is of a type specified
or defined in the Motion or this Final Order, (e¢) a request or authorization to assume any
prepetition agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code, or (f) a
waiver of the Debtors’ or any other party in interest’s rights under the Bankruptcy Code or any
other applicable law.

14. The inclusion of any entity on, or the omission of any entity from, the Utility
Service List shall not be deemed an admission by the Debtors that such entity is or is not a
“utility” within the meaning of section 366 of the Bankruptcy Code, and the Debtors reserve all
rights and defenses with respect thereto.

15.  The Debtors are authorized to issue postpetition checks, or to effect postpetition
fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored
as a consequence of these chapter 11 cases with respect to prepetition amounts owed in
connection with the relief granted herein.

16.  Notice of the Motion shall be deemed good and sufficient notice of such Motion,
and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are waived by such notice.

17.  Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final
Order shall be immediately effective and enforceable upon its entry.

18. The Debtors are authorized to take all actions necessary to effectuate the relief
granted in this Final Order in accordance with the Motion.

19. This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Final Order.

Dated: , 2020
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE
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Exhibit 1

Utility Service List
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