
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

BOY SCOUTS OF AMERICA and 
DELAWARE BSA, LLC, 

Debtors. 

 

 

 

 

  

 
Chapter 11 
 
Case No. 20-10343 (LSS) 
 
(Jointly Administered)  
 
Civil Action No. 20-cv-00798 (RGA)  

 

APPELLANTS’ DESIGNATION OF ITEMS TO BE INCLUDED 

IN THE RECORD ON APPEAL AND STATEMENT OF ISSUES  

PURSUANT TO FED. R. BANKR. P. 8009(a) 

STATEMENT OF THE ISSUES ON APPEAL 

Pursuant to Fed. R. Bankr. P. 8009(a), and Rule 8009-1 of the Local Rules of Bankruptcy 

Practice and Procedure of the United States Bankruptcy Court for the District of Delaware, 

Century Indemnity Company (“Appellant”) hereby submits its designation of the record and 

statement of issues on appeal in connection with their appeal from the Orders granting Debtors’ 

Motion to Retain Sidley Austin LLP as Attorneys for the Debtors and Debtors in Possession 

(Dkts. 744, 755, and 758): 

1. Did the Bankruptcy Court err in granting Debtors’ motion to retain Sidley Austin as its 

attorney pursuant to 11 USC § 327? 

2. Did the Bankruptcy Court err in failing to apply the standard set out in Rule 1.7 to a conflict 

that was concurrent when it arose? 

3. Did the Bankruptcy Court err in determining that a violation of Rule 1.9 of the Model Rules 

of Professional Responsibility did not require disqualification? 

 

DESIGNATION OF ITEMS TO BE INCLUDED  

IN THE RECORD ON APPEAL 

Century designates the following pleadings and other documents as the record on appeal: 
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Date Filed DKT No. Description 

02/18/2020 16 

(104 pgs) 

Affidavit/Declaration in Support of First Day 

Motion Declaration of Brian Whittman in Support of the 

Debtors' Chapter 11 Petitions and First Day 

Pleadings Filed By Boy Scouts of America (Abbott, 

Derek) (Entered: 02/18/2020) 

02/18/2020 17 

(18 pgs; 2 docs) 

Exhibit(s) Debtors' Motion for Entry of an Order (I) 

Appointing a Judicial Mediator, (II) Referring Certain 

Matters to Mandatory Mediation, and (III) Granting 

Related Relief Filed by Boy Scouts of America. 

(Attachments: # 1 Exhibit A) (Abbott, Derek) (Entered: 

02/18/2020) 

02/18/2020 20 

(90 pgs) 

Chapter 11 Plan of Reorganization for Boy Scouts of 

America and Delaware BSA, LLC Filed by Boy Scouts of 

America (Abbott, Derek) (Entered: 02/18/2020) 

02/18/2020 21 

(82 pgs) 

Disclosure Statement for the Chapter 11 Plan of 

Reorganization for Boy Scouts of America and Delaware 

BSA, LLC Filed by Boy Scouts of America (Abbott, Derek) 

(Entered: 02/18/2020) 

03/17/2020 204 

(109 pgs; 5 docs) 

Application/Motion to Employ/Retain Sidley Austin LLP 

as Attorneys Filed by Boy Scouts of America. Hearing 

scheduled for 4/15/2020 at 10:00 AM at US Bankruptcy 

Court, 824 Market St., 6th Fl., Courtroom #2, Wilmington, 

Delaware. Objections due by 3/31/2020. (Attachments: # 1 

Notice # 2 Exhibit A # 3 Exhibit B # 4 Exhibit C) (Topper, 

Paige) (Entered: 03/17/2020) 

04/08/2020 368 

(4 pgs) 

Limited Objection to the Official Tort Claimants' 

Committe's Motion for an Order Clarifying the 

Requirements to Provide Access to Confidential or 

Privileged Information (related document(s) 332) Filed by 

Century Indemnity Company (Stamoulis, Stamatios) 

(Entered: 04/08/2020) 

04/10/2020 388 

(4 pgs) 

Joinder Limited Objection and Partial Joinder in Part to 

Limited Objection of Creditors First State Insurance 

Company and Twin City Fire Insurance Company and 

Party in Interest Hartford Accident and Indemnity 

Company to Debtors' Motions for Entry of an Order (1) 

Appointing a Judicial Mediator, (II) Referring Certain 

Matters to Mandatory Mediation, and (III) Granting 

Related Relief (related document(s) 17, 161) Filed by 

Century Indemnity Company. (Stamoulis, Stamatios) 

(Entered: 04/10/2020) 

04/14/2020 426 

(38 pgs) 

Objection to Debtors' Application for Entry of an Order 

Authorizing the Retention and Employment of Sidley 

Austin LLP as Attorneys for the Debtors and Debtors in 

Possession, Nunc Pro Tunc to the Petition Date (related 
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document(s)204) Filed by Century Indemnity Company 

(Stamoulis, Stamatios) (Entered: 04/14/2020) 

04/14/2020 427 [SEALED] Declaration of Joshua R. Schwartz (related 

document(s)426) Filed by Century Indemnity Company. 

(Stamoulis, Stamatios) (Entered: 04/14/2020) 

04/14/2020 428 

(107 pgs) 

Declaration of Janine Panchok-Berry in Support of 

Century's Objections to Debtors' Application for Entry of 

an Order Authorizing the Retention and Employment of 

Sidley Austin LLP as Attorneys for the Debtors and 

Debtors in Possession, Nunc Pro Tunc to the Petition Date 

(related document(s)426) Filed by Century Indemnity 

Company. (Stamoulis, Stamatios) (Entered: 04/14/2020) 

04/14/2020 429 

(9 pgs) 

Declaration of Charles Slanina (related document(s)426) 

Filed by Century Indemnity Company. (Stamoulis, 

Stamatios) (Entered: 04/14/2020) 

04/15/2020 430 

(10 pgs) 

Motion to File Under Seal CERTAIN EXHIBITS TO ITS 

OBJECTION TO DEBTORS APPLICATION FOR 

ENTRY OF AN ORDER AUTHORIZING THE 

RETENTION AND EMPLOYMENT OF SIDLEY 

AUSTIN LLP AS ATTORNEYS FOR THE DEBTORS 

AND DEBTORS IN POSSESSION, NUNC PRO TUNC 

TO THE PETITION DATE [DKT No. 427] Filed by 

Century Indemnity Company. Objections due by 

4/15/2020. (Stamoulis, Stamatios) (Entered: 04/15/2020) 

04/15/2020 431 

(2 pgs) 

Certification of Counsel Local Rule 9018-1 (related 

document(s)427, 430) Filed by Century Indemnity 

Company. (Stamoulis, Stamatios) (Entered: 04/15/2020) 

04/15/2020 432 

(3 pgs) 

Notice of Hearing NOTICE OF CENTURY INDEMNITY 

COMPANYS MOTION PURSUANT TO SECTIONS 105 

AND 107(B) OF THE BANKRUPTCY CODE AND 

BANKRUPTCY RULE 9018 FOR AUTHORITY TO 

FILE UNDER SEAL EXHIBITS TO THE OBJECTION 

TO DEBTORS APPLICATION FOR ENTRY OF AN 

ORDER AUTHORIZING THE RETENTION AND 

EMPLOYMENT OF SIDLEY AUSTIN LLP AS 

ATTORNEYS FOR THE DEBTORS AND DEBTORS IN 

POSSESSION, NUNC PRO TUNC TO THE PETITION 

DATE (related document(s)427, 430) Filed by Century 

Indemnity Company. Objections due by 4/15/2020. 

(Stamoulis, Stamatios) (Entered: 04/15/2020) 

04/15/2020 437 

(107 pgs) 

Amended Declaration of Janine Panchok-Berry in Support 

of Century's Objection to Debtors' Application for Entry of 

an Order Authorizing the Retention and Employment of 

Sidley Austin LLP as Attorneys for the Debtors and 

Debtors in Possession, Nunc Pro Tunc to the Petition Date 
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(related document(s)428) Filed by Century Indemnity 

Company. (Stamoulis, Stamatios) (Entered: 04/15/2020) 

04/17/2020 447 Transcript regarding Hearing Held 4/15/2020 RE: 

Telephonic conference. Remote electronic access to the 

transcript is restricted until 7/16/2020. The transcript may 

be viewed at the Bankruptcy Court Clerk's Office. For 

information about how to obtain a transcript, call the 

Clerk's Office or Contact the Court Reporter/Transcriber, 

Reliable, at Telephone number 302 654-8080.Notice of 

Intent to Request Redaction Deadline Due By 4/24/2020. 

Redaction Request Due By 5/8/2020. Redacted Transcript 

Submission Due By 5/18/2020. Transcript access will be 

restricted through 7/16/2020. 

04/23/2020 478 

(2 pgs) 

Notice of Hearing Regarding the Debtors' Application for 

Entry of an Order Authorizing the Retention and 

Employment of Sidley Austin LLP as Attorneys for the 

Debtors and Debtors in Possession, Nunc Pro Tunc to the 

Petition Date (related document(s)204) Filed by Boy 

Scouts of America. Hearing scheduled for 5/4/2020 at 

10:00 AM at US Bankruptcy Court, 824 Market St., 6th 

Fl., Courtroom #2, Wilmington, Delaware. 

04/27/2020 489 

(12 pgs; 2 docs) 

Objection United States Trustees Omnibus Response and 

Reservation of Rights Regarding Centurys Motion For 

Entry Of An Order Authorizing Century To File Under 

Seal Certain Exhibits To Its Objection To Debtors 

Application For Order Authorizing The Retention And 

Employment Of Sidley Austin LLP As Attorneys For The 

Debtors And Debtors In Possession, Nunc Pro Tunc To 

The Petition Date (related document(s)204, 427, 430) Filed 

by U.S. Trustee (Attachments: # 1 Certificate of Service) 

(Buchbinder, David) (Entered: 04/27/2020) 

04/27/2020 493 

(12 pgs) 

Affidavit/Declaration of Mailing re: Revised Notice of 

Hearing of the Debtors Application for Entry of an Order 

Authorizing the Retention and Employment of Sidley 

Austin LLP as Attorneys for the Debtors and Debtors in 

Possession, Nunc Pro Tunc to the Petition Date [Docket 

No. 478]. Filed by Omni Agent Solutions, Inc.. (related 

document(s)478) (Osborne, Brian) (Entered: 04/27/2020) 

04/28/2020 497 

(5 pgs) 

Reply Debtors' Reply in Further Support of the Their 

Application for Entry of an Order Authorizing the 

Retention and Employment of Sidley Austin LLP as 

Attorneys for the Debtors and Debtors in Possession, Nunc 

Pro Tunc to the Petition Date (related document(s)204, 

426) Filed by Boy Scouts of America (Topper, Paige) 

(Entered: 04/28/2020) 
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04/28/2020 498 

(53 pgs) 

Response by Sidley Austin LLP in Further Support of the 

Debtors' Application for Entry of an Order Authorizing the 

Retention and Employment of Sidley Austin LLP as 

Attorneys for the Debtors and Debtors-in-Possession, Nunc 

Pro Tunc to the Petition Date (related document(s)204, 

426) Filed by Sidley Austin LLP (Simon, Christopher) 

(Entered: 04/28/2020) 

04/28/2020 499 

(6 pgs) 

Declaration in Support Declaration of Brian Whittman in 

Support of Reply in Further Support of the Debtors' 

Application for Entry of an Order Authorizing the 

Retention and Employment of Sidley Austin LLP as 

Attorneys for the Debtors and Debtors in Possession, Nunc 

Pro Tunc to the Petition Date (related document(s)497) 

Filed by Boy Scouts of America. (Topper, Paige) (Entered: 

04/28/2020) 

04/28/2020 500 

(33 pgs; 6 docs) 

Declaration in Support //Declaration of Jessica C.K. 

Boelter in Support of Response by Sidley Austin LLP in 

Further Support of the Debtors' Application for Entry of an 

Order Authorizing the Retention and Employment of 

Sidley Austin LLP as Attorneys for the Debtors and 

Debtors in Possession, Nunc Pro Tunc to the Petition Date 

(related document(s)498) Filed by Sidley Austin LLP. 

(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 

Exhibit 4 # 5 Exhibit 5) (Simon, Christopher) (Entered: 

04/28/2020) 

04/28/2020 501 

(5 pgs; 2 docs) 

Motion for Leave to Exceed Any Page Limitations with 

Respect to the Response by Sidley Austin LLP in Further 

Support of the Debtors' Application for Entry of an Order 

Authorizing the Retention and Employment of Sidley 

Austin LLP as Attorneys for the Debtors and Debtors-in-

Possession, Nunc Pro Tunc to the Petition Date (related 

document(s)204, 426,[498) Filed by Sidley Austin LLP. 

(Attachments: # 1 Exhibit A) (Simon, Christopher) 

Modified on 4/28/2020 (NAB). (Entered: 04/28/2020) 

04/28/2020 502 

(1 pg) 

Motion to Appear pro hac vice of James W. Ducayet, Esq. 

of Sidley Austin LLP. Receipt Number 31129089, Filed by 

Sidley Austin LLP. (Simon, Christopher) (Entered: 

04/28/2020) 

04/28/2020 503 

(4 pgs; 2 docs) 

Motion for Leave to Submit in camera Certain Portions of 

the Response by Sidley Austin LLP in Further Support of 

the Debtors' Application for Entry of an Order Authorizing 

the Retention and Employment of Sidley Austin LLP as 

Attorneys for the Debtors and Debtors-in-Possession, Nunc 

Pro Tunc to the Petition Date and Related Materials 

(related document(s)498) Filed by Sidley Austin LLP. 
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(Attachments: # 1 Exhibit A) (Simon, Christopher) 

(Entered: 04/28/2020) 

04/28/2020 504 

(1 pg) 

Order Granting Motion for Admission pro hac vice of 

James W. Ducayet (Related Doc # 502) Order Signed on 

4/28/2020. (CMB) (Entered: 04/28/2020) 

04/29/2020 509 

(3 pgs; 2 docs) 

Exhibit(s) //Notice of Filing of Sidley Austin LLP's 

Witness List in Connection with Hearing on Debtors' 

Application for Entry of an Order Authorizing the 

Retention and Employment of Sidley Austin LLP as 

Attorneys for the Debtors and Debtors in Possession, Nunc 

Pro Tunc to the Petition Date (related document(s) 204) 

Filed by Sidley Austin LLP. (Attachments: # 1 Exhibit A) 

(Simon, Christopher) (Entered: 04/29/2020) 

04/30/2020 519 

(3 pgs) 

Notice of Intent to Present Certain Witnesses at Retention 

Hearing (related document(s) 204) Filed by Century 

Indemnity Company. (Stamoulis, Stamatios) (Entered: 

04/30/2020) 

04/30/2020 520 

(2 pgs) 

Notice of Withdrawal of Status Report in Connection with 

Hearing on Debtors' Application for Entry of an Order 

Authorizing the Retention and Employment of Sidley 

Austin LLP as Attorneys for the Debtors and Debtors in 

Possession, Nunc Pro Tunc to the Petition Date (related 

document(s) 518) Filed by Sidley Austin LLP. (Simon, 

Christopher) (Entered: 04/30/2020) 

05/01/2020 529 

(53 pgs) 

Response by Sidley Austin LLP in Further Support of the 

Debtors' Application for Entry of an Order Authorizing the 

Retention and Employment of Sidley Austin LLP as 

Attorneys for the Debtors and Debtors-in-Possession, Nunc 

Pro Tunc to the Petition Date [UNREDACTED 

VERSION] (related document(s) 204, 426, 498) Filed by 

Sidley Austin LLP (Simon, Christopher) (Entered: 

05/01/2020)  

05/01/2020 531 

(48 pgs) 

Notice of Filing of Proposed Redacted Version of 

Document Declaration in Support //Declaration of Nancy 

B. Rapoport in Support of Response by Sidley Austin LLP 

in Further Support of the Debtors' Application for Entry of 

an Order Authorizing the Retention and Employment of 

Sidley Austin LLP as Attorneys for the Debtors and 

Debtors-in-Possession, Nunc Pro Tunc to the Petition Date 

(related document(s) 498, 529) Filed by Sidley Austin 

LLP. (Simon, Christopher) Modified docket text on 

5/4/2020 (NAB). (Entered: 05/01/2020) 

05/01/2020 532 

(81 pgs; 14 docs) 

Notice of Filing of Proposed Redacted Version of 

Document Declaration in Support //Declaration of William 

M. Sneed in Support of Response by Sidley Austin LLP in 

Further Support of the Debtors' Application for Entry of an 
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Order Authorizing the Retention and Employment of 

Sidley Austin LLP as Attorneys for the Debtors and 

Debtors-in-Possession, Nunc Pro Tunc to the Petition Date 

(related document(s) 498, 529) Filed by Sidley Austin 

LLP. (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 

3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 

Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 

12 Exhibit 12 # 13 Exhibit 13) (Simon, Christopher) 

Modified docket text on 5/4/2020 (NAB). (Entered: 

05/01/2020) 

05/01/2020 534 [SEALED] //Declaration of Nancy B. Rapoport in Support 

of Response by Sidley Austin LLP in Further Support of 

the Debtors' Application for Entry of an Order Authorizing 

the Retention and Employment of Sidley Austin LLP as 

Attorneys for the Debtors and Debtors-in-Possession, Nunc 

Pro Tunc to the Petition Date (related document(s)498, 

529) Filed by Sidley Austin LLP. (Simon, Christopher) 

(Entered: 05/01/2020) 

05/01/2020 535 [SEALED] Declaration in Support //Declaration of 

William M. Sneed in Support of Response by Sidley 

Austin LLP in Further Support of the Debtors' Application 

for Entry of an Order Authorizing the Retention and 

Employment of Sidley Austin LLP as Attorneys for the 

Debtors and Debtors-in-Possession, Nunc Pro Tunc to the 

Petition Date (related document(s)498, 529) Filed by 

Sidley Austin LLP. (Attachments: # 1 Exhibit 1 # 2 Exhibit 

2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 

Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 

Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13) (Simon, 

Christopher) 20 (NAB). Modified on 5/4/2020 (NAB). 

(Entered: 05/01/2020) 

05/01/2020 536 

(6 pgs; 2 docs) 

Motion to File Under Seal//Sidley Austin LLP's Motion to 

Seal the Declarations of William M. Sneed and Nancy B. 

Rapoport and Accompanying Exhibits [Re: Docket Nos. 

534 & 535] Filed by Sidley Austin LLP. (Attachments: # 1 

Exhibit A) (Simon, Christopher) (Entered: 05/01/2020) 

05/02/2020 539 

(83 pgs) 

Declaration of Joshua R. Schwartz (Revised Public 

Version) (related document(s) 427) Filed by Century 

Indemnity Company. (Stamoulis, Stamatios) (Entered: 

05/02/2020) 

05/02/2020 540 

(31 pgs) 

Declaration of Ann Rappleye Regarding Proposed 

Retention of Sidley Austin LLP (related document(s) 204) 

Filed by Century Indemnity Company. (Stamoulis, 

Stamatios) (Entered: 05/02/2020) 

05/03/2020 542 

(9 pgs; 2 docs) 

Declaration of Christopher Celentano Regarding Proposed 

Retention of Sidley Austin LLP (related document(s) 204) 
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Filed by Century Indemnity Company. (Attachments: # 1 

Exhibit 1) (Stamoulis, Stamatios) (Entered: 05/03/2020) 

05/06/2020 572 Transcript regarding Hearing Held 5/4/2020 RE: 

Telephonic. Remote electronic access to the transcript is 

restricted until 8/4/2020. The transcript may be viewed at 

the Bankruptcy Court Clerk's Office. For information 

about how to obtain a transcript, call the Clerk's Office or 

Contact the Court Reporter/Transcriber, Reliable, at 

Telephone number (302)654-8080. Filed by . Notice of 

Intent to Request Redaction Deadline Due By 5/13/2020. 

Redaction Request Due By 5/27/2020. Redacted Transcript 

Submission Due By 6/8/2020. Transcript access will be 

restricted through 8/4/2020. (GM) (Entered: 05/06/2020) 

05/06/2020 573 

(34 pgs; 4 docs) 

Exhibit(s) //Notice of Supplemental Authority by Sidley 

Austin LLP in Further Support of the Debtors' Application 

for Entry of an Order Authorizing the Retention and 

Employment of Sidley Austin LLP as Attorneys for the 

Debtors and Debtors in Possession, Nunc Pro Tunc to the 

Petition Date (related document(s) 204, 426, 498) Filed by 

Sidley Austin LLP. (Attachments: # 1 Exhibit A # 2 

Exhibit B # 3 Certificate of Service) (Simon, Christopher) 

(Entered: 05/06/2020) 

05/06/2020 574 

(10 pgs) 

Response to Issues Raised by Court During Evidentiary 

Hearing (related document(s)204) Filed by Century 

Indemnity Company (Stamoulis, Stamatios) (Entered: 

05/06/2020) 

05/08/2020 591 Transcript regarding Hearing Held 5/6/2020 RE: 

Telephonic. Remote electronic access to the transcript is 

restricted until 8/6/2020. The transcript may be viewed at 

the Bankruptcy Court Clerk's Office. For information 

about how to obtain a transcript, call the Clerk's Office or 

Contact the Court Reporter/Transcriber, Reliable, at 

Telephone number (302)654-8080. Filed by . Notice of 

Intent to Request Redaction Deadline Due By 5/15/2020. 

Redaction Request Due By 5/29/2020. Redacted Transcript 

Submission Due By 6/8/2020. Transcript access will be 

restricted through 8/6/2020. (GM) (Entered: 05/08/2020) 

05/08/2020 593 

(26 pgs; 2 docs) 

Notice of Filing of Final Redacted Version of Exhibit 1 to 

Joshua R. Schwartz Declaration (related document(s)539) 

Filed by Century Indemnity Company. (Attachments: # 1 

Exhibit Revised Redaction to Schwartz Exhibit 1) 

(Stamoulis, Stamatios) (Entered: 05/08/2020) 

05/13/2020 617 

(31 pgs; 3 docs) 

Motion for Leave to File Debtors Reply in Support of 

Their Motion for Entry of an Order (I) Appointing a 

Judicial Mediator, (II) Referring Certain Matters to 

Mandatory Mediation, and (III) Granting Related Relief 
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(related document(s) 17, 161, 164, 166, 316, 388) Filed by 

Boy Scouts of America, Delaware BSA, LLC. 

(Attachments: # 1 Exhibit A # 2 Exhibit B) (Moats, Eric) 

(Entered: 05/13/2020) 

05/15/2020 640 

(43 pgs; 3 docs) 

Exhibit(s) Notice of Filing of Revised Mediation Order 

(related document(s)17, 161, 164, 166, 316, 388, 617) 

Filed by Boy Scouts of America. (Attachments: # 1 Exhibit 

A # 2 Exhibit B) (Moats, Eric) (Entered: 05/15/2020) 

05/15/2020 646 

(21 pgs; 2 docs) 

Supplemental Objection Regarding Motion for 

Appointment of Mediator (related document(s) 17) Filed by 

Century Indemnity Company (Attachments: # 1 Appendix 

A) (Stamoulis, Stamatios) (Entered: 05/15/2020) 

05/15/2020 656 

(10 pgs) 

Objection to Debtors Motion, Pursuant to 11 U.S.C. § 

502(B)(9), Bankruptcy Rules 2002 and 3003(C)(3), and 

Local Rules 2002-1(E), 3001-1, and 3003-1 for Authority 

to (I) Establish Deadlines for Filing Proofs of Claim, (Ii) 

Establish the Form and Manner of Notice Thereof, (Iii) 

Approve Procedures for Providing Notice of Bar Date and 

Other Important Information to Abuse Victims, and (Iv) 

Approve Confidentiality Procedures for Abuse 

Victims (related document(s) 18, 557, 630) Filed by 

Century Indemnity Company (Stamoulis, Stamatios) 

(Entered: 05/15/2020) 

05/17/2020 664 

(24 pgs; 3 docs) 

Declaration in Support Declaration of Adrian C. Azer in 

Support of Debtors Motion for Entry of an Order (I) 

Appointing a Judicial Mediator, (II) Referring Certain 

Matters to Mandatory Mediation, and (III) Granting 

Related Relief (related document(s) 17, 161, 164, 166, 316, 

388, 617) Filed by Boy Scouts of America. (Attachments: 

# 1 Exhibit 1 # 2 Exhibit 2) (Moats, Eric) Modified docket 

text on 5/19/2020 (NAB). (Entered: 05/17/2020) 

05/20/2020 675 Transcript regarding Hearing Held 5/18/2020 

05/27/2020 697 

(19 pgs) 

Objection to Proposed Protective Order (related 

document(s) 613) Filed by Century Indemnity Company 

(Stamoulis, Stamatios) (Entered: 05/27/2020) 

06/01/2020 744 Transcript regarding Hearing Held 5/29/2020 RE: 

Omnibus. Remote electronic access to the transcript is 

restricted until 8/31/2020. The transcript may be viewed at 

the Bankruptcy Court Clerk's Office. For information 

about how to obtain a transcript, call the Clerk's Office or 

Contact the Court Reporter/Transcriber, Reliable, at 

Telephone number (302)654-8080. Filed by . Notice of 

Intent to Request Redaction Deadline Due By 6/8/2020. 

Redaction Request Due By 6/22/2020. Redacted Transcript 

Submission Due By 7/2/2020. Transcript access will be 

restricted through 8/31/2020. (GM) (Entered: 06/01/2020) 
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06/02/2020 755 

(16 pgs) 

Bench Ruling Delivered May 29, 2020 on Debtors 

Application to Retain Sidley Austin LLP as Attorneys for 

the Debtors and Debtors In Possession (related 

document(s) 204) Order Signed on 6/2/2020. (CMB) 

(Entered: 06/02/2020) 

06/02/2020 758 

(2 pgs) 

Order Authorizing the Retention and Employment of 

Sidley Austin LLP As Attorneys for the Debtors and 

Debtors In Possession, Nunc Pro Tunc to the Petition Date 

(Related Doc # 204)(related document(s)755) Order 

Signed on 6/2/2020. (CMB) (Entered: 06/02/2020) 

06/11/2020 837 

(21 pgs; 3 docs) 

Notice of Appeal (DC CA 20-798, BAP 20-14). Fee 

Amount $298. (related document(s)447, 572, 591, 744, 

755, 758) Appellants listed as: Century Indemnity 

Company. Appellees listed as: Boy Scouts of America and 

Delaware BSA LLC ("Debtors"). Filed by Century 

Indemnity Company. (Attachments: # 1 Exhibit A - Bench 

Ruling # 2 Exhibit B - Order Authorizing Retention) 

(Stamoulis, Stamatios) Modified on 6/12/2020 (JS). 

(Entered: 06/11/2020) 

02/18/2020 Adversary 

Proceeding No. 

20-50527 

Dkt. 7 

(55 pgs) 

Brief The BSA's Opening Brief In Support of Motion for a 

Preliminary Injunction Pursuant to Sections 105(a) and 

362 of the Bankruptcy Code (related document(s) 6) Filed 

by Boy Scouts of America. (Abbott, Derek) (Entered: 

02/18/2020) 
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Dated:  June 25, 2020 Respectfully Submitted, 

By:    /s/ Stamatios Stamoulis        
Stamatios Stamoulis (#4606) 
 

STAMOULIS & WEINBLATT LLC 
800 N. West Street 
Third Floor 
Wilmington, Delaware  19801 
Telephone:    302 999 1540 
Facsimile:     302 762 1688 
 
O’MELVENY & MYERS LLP 
Tancred Schiavoni (pro hac vice) 
Janine Panchok-Berry (pro hac vice) 
Times Square Tower 
7 Times Square 
New York, New York  10036-6537 
Telephone:    212 326 2000 
Facsimile:     212 326 2061 
 
Counsel for Century Indemnity Company, as 
successor to CCI Insurance Company, as 
successor to Insurance Company of North 
America and Indemnity Insurance Company of 
North America, Westchester Fire Insurance 
Company and Westchester Surplus Lines 
Insurance Company  
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF DELAWARE 
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MATTERS GOING FORWARD: 

 

#18)  Debtors’ Motion for Entry of an Order (I) Appointing a 

Judicial Mediator, (II) Referring Certain Matters to Mandatory 

Mediation, and (III) Granting Related Relief (D.I. 17, Filed 

2/18/20) 

 

Argument:  14-21 

 

#19)  Girl Scouts of the United States of America’s Motion for 

Relief From the Automatic Stay to Resume Trademark Action (D.I. 155, 

Filed 3/10/20) 

 

Ruling:  Ruling will be made from the Bench   

 

#20)  Debtors’ Application for Entry of an Order Authorizing the 

Retention and Employment of Haynes and Boone, LLP as Special 

Insurance Counsel for the Debtors and Debtors in Possession, Nunc 

Pro Tunc to the Petition Date (D.I. 210, Filed 3/17/20) 

 

Ruling:  Order Entered 

 

#21)  Application for Entry of an Order Authorizing the Proposed 

Future Claimants’ Representative to Retain and Employ Young Conaway 

Stargatt & Taylor, LLP as his Attorneys, Effective as of the 

Petition Date (D.I. 243, Filed 3/20/20) 

 

Ruling:  Matter Continued   

 

#22)  Debtors’ Motion For Entry of an Order (I) Authorizing the 

Debtors to Reject Professional Services Agreement with Pearson 

Education, Inc. and (II) Granting Related Relief (D.I. 318, Filed 

3/31/20) 

 

Ruling:  Order Entered   

 

#23)  Motion of the Official Tort Claimants’ Committee for an Order 

Clarifying the Requirements to Provide Access to Confidential or 

Privileged Information (D.I. 332, Filed 4/1/20) 

 

Ruling:  35   

 

EXHIBITS:     ID Rec'd 

 

Declaration of Rachel Kassabian       49 

 

Declaration of Brian Whittman       49 

 

Declaration of Eric Lopez Schnabel      49 

 

Declaration of Bruce Ewing       49 
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 (Proceedings commence at 10:05 a.m.) 

  THE COURT:  Good morning, counsel.  This is Judge 

Silverstein.  We are here for the Boy Scouts of America case; 

Case No. 20-10343.   

  Ginger, will you please remind us all of the 

protocol? 

  MS. MACE:  It is extremely important that you put 

your phones on mute when you are not speaking.  When speaking 

please do not have your phone on speaker as it creates 

feedback.  This also helps with the background noise so we 

can hear the person that is speaking and get an accurate 

record.  Also, it is very important that you state your name 

each and every time you speak for an accurate record.  

  Your cooperation in this matter is greatly 

appreciated.  Thank you. 

  THE COURT:  Okay.  Thank you, Ginger. 

  Mr. Abbott? 

  MR. ABBOTT:  Yes, Your Honor.  Derek Abbott of 

Morris Nichols here for the debtors.  Thank you again for 

this time and notwithstanding our difficulties it seems like 

we have half a loaf on the video, but we will do our best, 

Your Honor. 

  I’d like to start by introducing, again, Ms. 

Boelter who will run through the agenda for the court and 

proceed from there, if I may. 
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  THE COURT:  Yes.  Ms. Boelter? 

  MS. BOELTER:  Thank you, Your Honor.  Jessica 

Boelter, Sidley Austin, on behalf of the debtors.  

  Just one housekeeping, Your Honor, to follow-up on 

something that Mr. Abbott mentioned.  We are recognizing 

that, at least, on the Sidley software system Skype is not 

working that well.  Some of us are on our Mac computers and 

can see some folks, but not others.  So, just bear with us.  

We will continue to work with our IT department as we work 

through the COVD-19 issues.  Hopefully, if we have another 

hearing you will be able to see all of us. 

  THE COURT:  Thank you.   

  Let me say, this hearing, I understand, there are 

no witnesses. So, it wasn’t as critical that we be on Skype, 

but I personally find it helpful to be able to see counsel 

during argument.  So, that is why I requested that it be by 

Skype as well.  

  So, logistic issues I do understand, though, and 

we will work through all of that. 

  MS. BOELTER:  Very good, Your Honor. 

  Then turning to the agenda, last night the debtors 

filed a third amended agenda with respect to the matters 

scheduled for hearing today.  The first thirteen items on 

that agenda have been resolved and orders have been entered.  

Thank you very much, Your Honor.  In addition, I believe we 
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saw this morning that Item No. 17 on the agenda, the cash 

collateral order, has also been entered. 

  That brings us to the matters on the agenda for 

which orders have not yet been entered and matters that we 

think are going to go forward today.   

  The first item falling under that category is 

Agenda Item No. 14, that’s on Page 10 of your agenda.  This 

is the debtors’ motion for entry of an order appointing James 

Patton as the future claimant’s representative.  We received 

informal comments from the survivor committee with respect to 

the form of order that was filed with the motion.  We have 

incorporated those into the form of order after circulating 

them to the parties.  Both clean and blackline of those 

orders were filed under certification of counsel at Docket 

No. 360. 

  From our perspective, Your Honor, a hearing is not 

necessary unless, of course, Your Honor has any questions 

with respect to the order or the relief that the debtors have 

sought. 

  THE COURT:  I did have some questions.  I do have 

some questions.  The connection with the application the 

debtors filed the declaration of Mr. Patton in which he 

discloses certain connections that he has with the case.  And 

I have questions regarding Paragraphs 12, 13 and 14 of his 

disclosures.  And I don’t know if Mr. Patton is on the phone.  
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I see Mr. Harron on Skype. 

  MR. HARRON:  Yes, Your Honor. 

  THE COURT:  And I wanted to explore those three 

paragraphs in the context of the request that Mr. Patton be 

appointed the future claims representative.   

  MS. BOELTER:  Very good, Your Honor.  I will cede 

the podium to Mr. Harron and Mr. Patton if he happens to be 

on the phone. 

  MR. HARRON:  Good morning, Your Honor.  This is Ed 

Harron.  I am also on the video, I think. 

  THE COURT:  Yes. 

  MR. HARRON:  Mr. Patton hasn’t dialed in.  We 

weren’t certain of the nature of the court’s questions, but 

he is standing by on telephone.  We could attempt to patch 

him in or I could attempt to address your questions, if you 

would like. 

  THE COURT:  Well, let me ask some of the questions 

and remind people what is in the declaration that I would 

like some more color around, then we can take it at this 

point or we can take it at the end if you would like some 

time to speak with Mr. Patton and we can get him on.  These 

are questions I have. 

  Paragraph 12 says that as a child Mr. Patton 

participated in the scouting program.  And it also discloses 

that other attorneys or staff were involved in the scouting 
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program.  I’m not concerned about others.  My question is I 

would like to know more about his participation in the Boy 

Scouts program.  I do note that Mr. Patton feels it 

appropriate that no attorneys or staff currently involved in 

the scouting program are or will be part of the team.  And 

I’d like the thoughts on past participation in the Scouts 

program. 

  Paragraph -- and I’d like to hear from the debtors 

as well in terms of their selection process, not that that’s 

definitive in any sense, but whether they explored 

participation in the scouting program with the, I think, 

three they said, candidates that they interviewed for this 

position. 

  Then in Paragraph 13 it says that Young Conaway 

represented the Catholic Diocese in Wilmington in its case 

which the disclosures say stemmed from clerical sexual abuse.  

So, I’d like to understand Mr. Patton’s involvement, if at 

all, in representing the catholic diocese in the Diocese of 

Wilmington case here in Wilmington.  

  Then I note Paragraph 14 that Young Conaway 

represented the Delmarva Council, which I take it is a local 

council -- 

  MR. ABBOTT:  Correct, Your Honor. 

  THE COURT:  -- in 2009 in connection with two 

cases in which plaintiffs asserted sexual abuse claims 
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against the council and DSA.   

  Again, I think I’d like to understand if Mr. 

Patton was at all involved in that representation.  And I 

have to say that representation alone wouldn’t particularly 

concern me because it also ended in 2012.  But I would like 

to understand more about, I guess, Young Conaway’s 

involvement and if Mr. Patton had any involvement, which I 

kind of doubt from the nature of it, but I would like to 

understand that. 

  So, those are the questions I have surrounding 

this application.  And as I said, happy to take it up now or 

take it up later so that you have an opportunity to think 

about it, address it and get information if you need to do 

that. 

  MR. HARRON:  Your Honor, I think I could address 

some of Your Honor’s questions right now, but it’s probably 

more efficient if we accept your invitation, we convene with 

Mr. Patton.  I’m hopeful that by the end of the hearing we 

will be prepared to fully respond to each of your questions. 

  THE COURT:  Okay.  Thank you.  I will certainly 

give you that time. And if you need additional time we can 

schedule another time to reconvene on that, but I thought it 

would be helpful to put my questions out there.  And, 

obviously, the answers in light of the standard for 

appointing an FCR is helpful and I note the debtors’ standard 
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in Paragraphs 34 and 35, I think, reflect where this court is 

with respect to that standard.  So, thank you. I appreciate 

that.   

  MR. HARRON:  Understood, Your Honor.  Thank you. 

  THE COURT:  Ms. Boelter? 

  MS. BOELTER:  Yes.  Jessica Boelter again, Sidley 

Austin, on behalf of the debtors. 

  I’m happy, Your Honor, to address the question for 

the debtor now; however, it may make sense to package all of 

the future representative issues towards the end of the 

hearing after Mr. Harron has had the ability to confer with 

Mr. Patton. 

  THE COURT:  That’s fine. 

  MS. BOELTER:  Very good, Your Honor. 

  The next two items on the agenda, Items 15 and 16, 

are matters that have been adjourned to the May 18th hearing. 

  Item No. 15 was the debtors’ motion for entry of 

an order scheduling certain deadlines in connection with 

property disputes.  We have extended the objection deadline 

as represented in the agenda for the creditors committee, the 

survivor committee, the FCR, the United States Trustee and 

JPMorgan to May 4th at this point.  But, again, that is not 

before the court today.   

  Item No. 16 is Sidley Austin’s application to be 

retained nunc pro tunc to the petition date as counsel to the 
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Boy Scouts of America.  Since filing this agenda, Your Honor, 

last night during the overnight hour Century Indemnity 

Company filed an objection to Sidley’s retention application.  

Again, this matter is not before the court today, but we 

didn’t have the opportunity to update the agenda, Your Honor.  

So, we wanted to make sure the court was aware that they 

have, in fact, now filed a formal objection.   

  I believe they have also filed, although we have 

not had the opportunity to go through the documents, but I do 

believe they filed a motion to file one of the declarations 

in support of that objection under seal.  And they may have.  

Again, Your Honor, we just haven’t had the opportunity to 

review the documents, but they may have sought to have that 

heard today and their counsel may be on the phone that can 

address that. 

  From our perspective, because this retention 

application is not before the court today, and, quite 

frankly, we have not had the opportunity to review and 

process the objection, we would just submit that the under 

seal motion, to the extent its live for today, could be also 

adjourned to the May 18th hearing and dealt with after the 

parties have had the opportunity to review it. 

  THE COURT:  Sounds good to me to carry that.  Does 

counsel for Century Indemnity have a different view? 

  MR. SCHIAVONI:  Your Honor, this is Tancred 
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Schiavoni for Century Indemnity.  I apologize, I’m not on 

Skype.  I hope you don’t miss my face today. 

 (Laughter) 

  MR. SCHIAVONI:  What I’d like to tell you about 

this motion is we have no objection to carrying over the 

motion to seal and to work that out with the U.S. Trustee and 

the debtor.  The debtor consented to an extension of time for 

us to file an objection.  That is subject to a separate 

stipulation between the parties.   

  So, the objection is timely, as I’m sure Ms. 

Boelter will confirm if necessary.  It’s an objection which I 

think should be heard promptly.  I will defer to the U.S. 

Trustee on scheduling that motion.  It is something that we 

made extraordinary efforts to try to resolve, you know, 

including meet and confers, and mediation.  We were not able 

to resolve it and it raises issues for us that are 

tremendously prejudicial.  I would like to work with the U.S. 

Trustee to set a date that the U.S. Trustee is comfortable 

with that we could hear perhaps the next omnibus. 

  MR. BUCHBINDER:  Your Honor, this is Dave 

Buchbinder on behalf of the U.S. Trustee.  

  I have had an opportunity to review the various 

pleadings that were filed last night and I think it would be 

in the best interest of all parties concerned, including all 

creditors and parties in interest in the case, if this 
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objection were heard prior to May 18th.  I get the impression 

from reading the pleadings that it will be disputed.  It may 

require evidence, but in any event both sides to the issue 

will be prejudiced if the matter is delayed for, in essence, 

more than another month then I think the court should 

consider hearing it in advance of the May 18th hearing. 

  Having said that, with the adjournment of the 

motion to seal that is my comment for this morning. 

  THE COURT:  Okay.  Well, I haven’t read the 

objection.  If, in fact, it needs to be heard before the next 

hearing we will find a time for it.  So, I’d like the parties 

to confer and see if there is agreement that it should be 

heard before the next hearing.  And as I said, if there is, 

we will find a place for it. 

  MS. BOELTER:  This is Jessica Boelter, again, Your 

Honor.  Thank you. 

  We will confer with both Century’s counsel as well 

as the United States Trustee with respect to a hearing on 

Sidley’s retention application. 

  THE COURT:  Thank you. 

  MS. BOELTER:  Your Honor, that brings me to Item 

17.  Again, as I mentioned previously, an order was entered 

this morning with respect to Item 17, that’s the cash 

collateral order.  Thank you very much. 

  That then brings us to Item 18 which is the 
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debtors’ motion for entry of an order appointing a judicial 

mediator.  I’m ultimately going to hand the podium over to 

Michael Andolina.  I just wanted to mention, Your Honor, as 

we’re going through these matters that received, in some 

cases, multiple objections we would propose, Your Honor, that 

Item No. 19, which is the Girl Scouts motion for relief from 

the automatic stay, because we think that’s going to take the 

most amount of time this morning we would propose that that 

get moved to the end of the agenda so that individuals who 

are not necessarily active with respect to that motion may, 

with the court’s consent of course, drop off the line.  

Otherwise, I will continue to lead us through and I will hand 

the podium over to Michael Andolina on Item No. 18. 

  THE COURT:  Okay. 

  MR. ANDOLINA:  Good morning, Your Honor.  

  THE COURT:  Good morning. 

  MR. ANDOLINA:  It’s nice to see you virtually from 

snowy Chicago. 

  Your Honor, there is not a proposed order before 

the court on the debtors’ mediation motion, but we did want 

to provide the court with an update on the status of that 

motion and the party’s significant efforts to commence 

mediation.   

  As the court is aware, the selection of a mediator 

was one of the key prongs to BSA’s reorganization strategy 
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and we have made significant progress due to the efforts of 

all the constituencies here.  First, the good news, the TCC, 

the UCC, the proposed FCR and the ad committee of local 

counsel have been engaged in near constant discussion over 

the past few weeks and have agreed on two mediators with 

extensive experience to assist in this case; Eric Green of 

Resolutions LLC and Paul Finn of Commonwealth Mediation. 

  We also received input from JPMorgan and came to a 

consensus on a proposed mediator structure.  That structure, 

Your Honor, includes a mechanism for an additional insurance 

mediator which was one of the issues raised in several of the 

objections that we received from our insurers, who we have 

also engaged with the insurer group that filed objections to 

the mediation motion.  We received comments to that proposed 

mediation order from the insurer group late last evening and 

Mr. Azer, who you will recall was a witness, from Haynes & 

Boone followed up with the insurers to discuss.   

  I think it’s fair to say that it’s likely that the 

parties will consider adding an additional mediator with 

insurance expertise for the mix.  My understanding is the 

insurers have proposed an individual named Mr. Ken Gallagher 

to fulfill that role.   

  Again, the insurers have not agreed to the form of 

order, nor have the TCC, the UCC and the debtors agreed to 

the insurers proposed revision.  Given the progress I’m 
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cautiously optimistic that we can reconcile some of the 

insurer’s requests and have an agreed order to present to the 

court so that we can move forward in short order.  Your 

Honor, if we are unable to do so we would ask that the court 

consider hearing from the parties prior to the next omnibus 

hearing.  

  As I mentioned, having mediators involved early in 

the process is a key part to achieving our goal of fairly 

compensating survivors and preserving the BSA’s mission.  

There have been preliminary conversations already with Mr. 

Green and Mr. Finn, and we think all the constituencies are 

interested in moving the process along as quickly as 

possible. 

  So, if Your Honor has any questions I’m happy to 

address them, but that is the update from the debtors’ 

perspective. 

  THE COURT:  I do not have any questions.  Thank 

you. 

  MR. STANG:  Your Honor, this is James Stang.  May 

I make a comment? 

  THE COURT:  Yes.  And everyone identify 

themselves, please. 

  MR. STANG:  Your Honor, this is James Stang 

counsel for the committee. 

  We’re pleased that we were able to agree upon 
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mediators.  Not only have I -- I know Mr. Finn from prior 

experience.  I knew of Mr. Green.  He and I had a 90 minute 

conversation over the weekend and then he had a meeting with 

the committee members yesterday that lasted over an hour.  

Mr. Finn participated in that as well.  And the committee 

members are comfortable with the selection and the selection 

process. 

  The committee members are not convinced that an 

additional insurance mediator is necessary.  I don’t think 

Mr. Finn and Mr. Green believe that one is necessary.  They 

will speak for themselves at some point on the issue if the 

court thinks their opinions are relevant.  We are not, as a 

matter of principal, against it, but we’re also not convinced 

it’s necessary. 

  So, we will look through the comments that Mr. 

Andolina has provided to us on the order.  And we look 

forward to trying to work things out.   

  Thank you, Your Honor. 

  THE COURT:  Thank you.   

  Does someone else wish to be heard? 

  MR. WEINBERG:  Your Honor, this is Joshua Weinberg 

on behalf of Hartford Accident & Indemnity Company, First 

State Insurance Company, Quincy Fire Insurance Company.   

  Hartford is one of the insurers that had commented 

and objected to the original proposed order from the debtors 
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here.  And a few comments, Your Honor. 

  The proposed language and order that the debtors 

provided to us was first provided to the insurers late Monday 

afternoon.  So, less than 48 hours ago.  That was the first 

notice that the insurers received of the other parties; the 

debtors, the tort claimants committee, the FCR had all agreed 

on Mr. Green and Mr. Finn being selected as mediators.  That 

was concerning to us, Your Honor, because we all had asked, 

literally, from day one to be involved in that process, to 

have input into that process.  So, we really have not had any 

opportunity to review the credentials, as you will, for those 

two mediators.  So, we will need a little bit of time to look 

at that issue. 

  We appreciate Mr. Andolina’s comments.  We look 

forward to working with them on the order.  We think that an 

insurance mediator, someone with Mr. Gallagher’s credentials, 

will be essential here.  So, we look forward to working with 

everybody, but because we did just receive this proposal late 

Monday afternoon there is going to be a little bit of time on 

the insurers end.  And we did endeavor to get comments back 

to everybody quickly. 

  Thank you, Your Honor. 

  THE COURT:  Thank you. 

  MS. RINGER:  Your Honor -- 

  UNIDENTIFIED SPEAKER:  Your Honor, for -- I’m 
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sorry, go ahead. 

  MR. RINGER:  Your Honor, this is Rachel Ringer 

from Kramer Levin on behalf of the committee. 

  I just wanted to echo the comments of Mr. Stang 

from the tort claimants committee.  We -- as Mr. Andolina 

reported we are, likewise, supportive of the two mediators on 

the terms of the outline.  We don’t yet have a position on 

whether or not a third mediator is needed.  We also just 

received the comments from the insurers on the orders.  So, 

we are likewise reviewing those and will, obviously, be 

working with and following up with the debtors on those. 

  THE COURT:  Thank you. 

  MR. SCHIAVONI:  Your Honor, this is Tancred 

Schiavoni for the Chubb Companies and for Indemnity here. 

  We participated in the defense of the Boy Scouts 

prepetition.  Worked with them for many years on the defense 

of these claims.   

  It is apparent, I think, from what you heard from 

Hartford’s counsel, we weren’t consulted or in any way 

included in any way whatsoever with the selection of Mr. 

Green as a mediator.  The first time we’ve heard his name was 

the other day.  We haven’t been included whatsoever in any 

aspect of preparing this order.  I’m glad to hear that 

they’re interested now in discussion it with us. 

  Among the fundamental concerns we have here is 
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that the order doesn’t impose any structure at all on the 

mediation period.  And what it does is, effectively, cloak 

the entire plan process, all negotiations, anything about the 

plan with mediation confidentiality.  It really takes away 

from the court any oversight on, really, the negotiation of 

the plan.  We’re going to deal with Sidley Austin which is 

negotiating this with us.   

  I think the one issue that the parties agree upon 

is that the plan significantly involves insurer interest.  

Among the other issues, specifically noted in the motion for 

meditation is how the plan is going to deal with shared 

insurance among different parties in the case, how that 

insurance will be liquidated, how things will be allowed; all 

the things implicated are right.  We want to participate.  We 

would want to have a role in the selection of a mediator. 

  To have a mediation proceed, effectively, one 

would think that would be taken into account and it wouldn’t 

just simply imposed upon us on a mandatory basis with 48 

hours’ notice.  So, we stand prepared to negotiate with them 

going forward. 

  THE COURT:  Okay.  Well, certainly nothing is 

being imposed today. 

  Is there anyone else before we move on? 

 (No verbal response) 

  THE COURT:  Thank you. 
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  Ms. Boelter? 

  MS. BOELTER:  Thank you, Your Honor.  Jessica 

Boelter, Sidley Austin for the debtors. 

  As I mentioned, Your Honor, we would propose that 

Item No. 19 on the agenda, which is the Girl Scouts motion 

for relief from the automatic stay be moved to the end of the 

agenda simply because while it will not involve witnesses, as 

you noted at the outset, I do believe it will involve some 

extensive argument.  So, we would, again, propose that we 

move that and proceed with Item No. 20 on the agenda if 

that’s acceptable to the court. 

  MR. SCHNABEL:  Your Honor, its Eric Lopez 

Schnabel.   

  We, of course, have no problem with that. 

  THE COURT:  Thank you, Mr. Schnabel.  Yes. 

  MS. BOELTER:  Okay.  Item No. 20 on the agenda is 

the debtors’ application to retain and employ Haynes & Boone 

as special insurance counsel for the debtors.  We understand 

that the court requested a hearing with respect to this item.  

My colleague, Matthew Linder, will be handling this and we 

also have representatives from Haynes & Boone on the phone to 

the extent the court has questions of those representatives. 

  MR. LINDER:  Good morning, Your Honor; Matt 

Linder, Sidley Austin, on behalf of the debtors. 

  We did file a certification of counsel with 
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respect to the Haynes & Boone retention as Docket No. 335.  I 

believe it just reflected one minor change, just to make 

clear, that Haynes & Boone’s prepetition retainer would not 

be held through the case.  It would be actually applied to 

the invoices of Haynes & Boones to incur fees and expenses in 

these cases. 

  Other than that, Your Honor, I’m happy to address 

any questions or to the extent that you would like to hear 

from Mr. Martin or Mr. Azer who are also on the phone.  I’m 

happy to have them jump in as well. 

  THE COURT:  I had one question on the declaration, 

and I’m searching around for that.   

  Okay.  I need one minute.  I must have left that 

on my desk.  I will be right back. 

 (Pause) 

  THE COURT:  Okay.  So, the question I have on in 

the declaration of Ernest Martin and its Paragraph 23 of his 

declaration.  I think I know the answer, but I want to make 

sure I understand. 

  It says that Haynes & Boone discloses that it has 

historically represented and continues to represent both the 

BSA and certain local council in the coverage matters.  And 

Haynes & Boone intends to continue to represent the BSA and 

the local council in the coverage matters if the matters are 

not stayed.   
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  So, I want to understand that in the coverage 

litigation there is no difference.  There is no difference in 

position between the BSA and the local counsel in the 

coverage matters that they are on the same side of all issues 

in the coverage matter which I assume to be the case, but I 

want to make sure I understand Haynes & Boone’s 

representation there. 

  MR. LINDER:  Thank you, Your Honor.  This is Matt 

Linder again from Sidley for the debtors. 

  That is my understanding, but perhaps Mr. Martin 

could speak to that.  If there is any additional changes made 

to the order we can address that as well. 

  MR. MARTIN:  Yes.  Your Honor, this is Ernest 

Martin with Haynes & Boone. I’m happy to address that. 

  Your Honor is correct that Haynes & Boone’s 

representation of the local councils along with BSA, those 

interest are aligned.  Both the local council and BSA share 

the insurance and those entities are involved in underlying 

litigation for which coverage is sought, but the interest of 

both local council and BSA are aligned completely. 

  THE COURT:  Thank you.  Aligned was the word I was 

searching for and not coming up with.   

  My recollection from the previous hearing is that 

Haynes & Boone does not represent either the BSA or the local 

councils in the underlying abuse litigation, is that correct? 
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  MR. MARTIN:  That is correct, Your Honor. 

  THE COURT:  Okay.  Thank you.  That is the only 

matter I wish to make certain I understood.   

  With that I will approve the retention of Haynes & 

Boone as requested.  I did not have any questions with 

respect to the order.  

  MR. LINDER:  Thank you, Your Honor. 

  MS. BOELTER:  Thank you, Your Honor.  This is 

Jessica Boelter again, Sidley Austin, for the debtors. 

  That brings us to Item 21 which is the proposed 

future claimant’s representative application to employ Young 

Conaway.  Again, I believe Mr. Harron is on the line and I 

presume he would be addressing this application. 

  MR. HARRON:  Hello, again, Your Honor.  It’s Ed 

Harron. 

  I assume the court would agree that this 

application is premature until we answer your questions to 

Agenda Item 14.  But if Your Honor had any questions about 

the Young Conaway application that don’t relate to the status 

of the motion to appoint the FCR I’d be happy to address 

those. 

  THE COURT:  I did not have any further questions.  

I don’t think I saw a certificate of no objection on this 

application. 

  MR. HARRON:  We would have filed one, Your Honor, 
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until you approved the FCR motion. 

  THE COURT:  Okay.  Very good.  So, no, I take it 

you didn’t have other objections from any party? 

  MR. HARRON:  That’s correct. 

  THE COURT:  Okay.  Thank you.  We will address it 

later. 

  MR. HARRON:  Understood. 

  MS. BOELTER:  Your Honor, again, Jessica Boelter, 

Sidley Austin, for the debtors. 

  That brings us to Agenda Item No. 22 which was the 

debtors’ motion for entry of an order authorizing the debtors 

to reject the professional services agreement with Pearson 

Education. 

  As was reflected in the agenda that was filed 

yesterday evening, Your Honor, we have now reached an 

agreement with respect to the proposed form of order and we 

filed that form of order under certification of counsel.  

Given that resolution from the debtors’ perspective a hearing 

is not necessary with respect to this particular motion, but, 

of course, if the court has any questions we’re happy to 

answer those. 

  THE COURT:  I haven’t seen the certification of 

counsel, but I assume that it will be acceptable.  I did read 

the motion and the response.  So, unless there is something 

unusual in the stipulation I don’t think there will be an 
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issue. 

  MR. WAXMAN:  Your Honor, this is Jeff Waxman of 

Morris James on behalf of Pearson.  If I may be heard 

briefly. 

  THE COURT:  Yes, Mr. Waxman. 

  MR. WAXMAN:  Your Honor, this was the product of 

considerable back and forth among the parties.  And it 

resolves both the debtors’ motion as well as our request 

that’s set forth in the cross motion.  And it provides for 

the payment of the prorated amount for April as well as the 

return of the property of the debtors.  And we would ask that 

the order be entered. 

  Thank you, Your Honor. 

  THE COURT:  Okay.  I’m not surprised to hear that 

that could have been a resolution.  So, I’m certain when I 

see the COC I will sign the order. 

  MR. WAXMAN:  Thank you, Your Honor.  If I may be 

excused. 

  THE COURT:  You may. 

  MR. WAXMAN:  Thank you. 

  MS. BOELTER:  Your Honor, Item No. 23 on the 

agenda is the tort claimant’s committee motion for an order 

clarifying requirements to provide access to confidential or 

privileged information.  I believe Mr. Stang is on the phone.  

I am not sure if he would like to take up this motion or one 
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of his colleagues. 

  MR. STANG:  Good morning, Your Honor.  James Stang 

for the tort claimants committee.  I will handle it. 

  Your Honor, this is what we thought was a fairly 

straightforward motion providing for the tort claimants 

committee’s communications with the constituency.  And 

providing that we did not have to -- we’re not obligated to 

share with our constituency confidential information that we 

might get from the debtor. 

  To the extent that parties are concerned about 

what the debtor is providing to us, whether it’s confidential 

or not, whether they should be copied with it or not, we 

think they should be talking to the debtor.  This motion is 

about what we are saying to our constituency, not what the 

debtor is saying to us.   

  The parties -- well, the debtor, and the tort 

claimants committee and some of the other parties are working 

through a confidentiality order.  We’re not there yet in 

terms of having consensus on it, but we think that, if you 

will, this is the other side.  This is about us talking to 

our creditors, not about the debtor talking to us. 

  That’s all I have, Your Honor. 

  THE COURT:  Thank you.   

  MR. SCHIAVONI:  Your Honor, this is Tancred 

Schiavoni for the Chubb Companies, Century Indemnity here. 
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  The Chubb Companies parties participated, as I 

indicated, before in the defense of the Boy Scouts for many 

years going into the bankruptcy filing.  We generated, in 

connection with that, a significant volume of materials that 

falls under the common interest privilege in defending these 

claims.  We talked to the Boy Scouts about continuing to work 

with them in connection with the bankruptcy in the scope of 

that common interest. 

  That privilege material about the defense of 

extraordinary significance to use would be extraordinarily 

prejudicial if it was turned over to the tort claimants.  We 

now have a party or counterparty to Boy Scouts which is 

looking for a release.  The loss of that privileged material 

would be very prejudicial to us.   

  We have, secondly, here a different, but related 

concern.  As Your Honor will see, as we go forward with this 

other matter at a later date the Sidley Austin Firm 

represented our client, Chubb, going into the bankruptcy, on 

the petition date, on matters concerning the Boy Scouts, 

concerning the Boy Scouts insurance, for their insurance.  

They have some extraordinarily privileged information from 

their representation of the Chubb Companies.   

  The protection of those privileges are of 

extraordinary concern to us.  We went to extraordinary 

lengths to try to deal with this issue with Sidley.  We were 
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not able to.  Our objection was filed last night.  But we are 

now in a position where we’re extremely concerned about the 

sharing of information between the debtor and the tort 

claimants.   

  The motion that the tort claimants filed, by its 

nature, seems to envision that the debtors will be giving or 

have given privileged to the committee, to the tort 

claimants.  We found out through the motion that apparently 

information has continued to be exchanged up until now with 

the committee.  That is referenced in the motion to a 

protective order being discussed and circulated among the 

parties.  We were completely and totally excluded from any 

discussions about a protective order or any exchanges of 

information privileged or, otherwise, with the tort committee 

from the petition date forward.   

  We only got a copy of the protective order that 

was circulated just the other day from the debtors.  The tort 

committee declined to give it to us.  Told us that, you know, 

too many cooks in the kitchen.  We didn’t have a -- they 

didn’t want to give us a copy of it.   

  Normally the way the local rule works -- you know, 

I know that we have a local rule here in Delaware that says 

that information can be shared in contemplation of a 

protective order being entered, but as a practical matter in 

most instances that is involving the two parties to the 
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material and not to the exclusion of other parties who have 

an interest in the privileged material.   

  So, we have a situation here where material has 

apparently continued to be exchanged while a protective order 

has been negotiated to which we’re excluded from.  We think 

all of that sharing should basically cease until that 

protective order is entered and we have a handle on what 

actually has been exchanged.   

  As far as this order goes its either premature or 

as part of its entry a provision should be put in it that 

explicitly states that the tort committee should not be 

getting privileged information from the debtors that has 

anything to do with the underlying claims or insurance 

without us getting an opportunity to see it first and have an 

opportunity to be heard because, again, with the blinders 

drawn on us and not knowing what is being exchanged we’re in 

just a terrible situation here and one that is of 

extraordinary concern to Chubb as a result of that, Your 

Honor. 

  THE COURT:  Thank you. 

  MR. ANDOLINA:  Your Honor, its Mike Andolina on 

behalf of the debtors.  If I could just be heard briefly on 

this. 

  THE COURT:  Well, I think I had another -- I have 

a joinder of Hartford.  I don’t know -- let me see if any 
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other insurer or any other objector wants to be heard first 

and then, Mr. Andolina, I will come back to you. 

  MR. WEINBERG:  Your Honor, this is Josh Weinberg 

on behalf of Hartford. 

  I don’t think that we have any additional 

comments.  Thank you. 

  THE COURT:  Thank you. 

  Mr. Andolina? 

  MR. ANDOLINA:  Thank you, Your Honor.  Mike 

Andolina on behalf of the debtors.  

  Your Honor, I don’t think any of the comments that 

Mr. Schiavoni made are particularly relevant to the actual 

order that is under consideration, but I did want to note for 

the court with respect to the protective order there was a 

protective order that was filed early-on in the case, first 

of all.  That will -- the protective order will ultimately 

control the documents that are produced.  We also announced 

publicly at the first day hearing that we were populating the 

data room with information. 

  Even more directly to the point that Mr. Schiavoni 

raised is we received comments on the draft protective order 

from the UCC yesterday.  So, nothing has been baked and we 

immediately provided the current draft of the protective 

order to Mr. Schiavoni.  Nothing has been entered.  No final 

negotiations have been made with respect to the protective 
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order.  We’re not producing privileged documents to the TCP.  

Again, this is just a disruption to the motion, and comments 

that don’t relate to the motion that is on file. 

  So, we look forward to continuing to work with the 

insurers and providing them information.  And we set-up a 

process through the data room to do that.  We will continue 

to populate the data room with information.  The insurers 

will have access to that pursuant to the protective order and 

the case will proceed. 

  THE COURT:  Have I signed a protective order? 

  MR. ANDOLINA:  No, Your Honor, because we haven’t 

finished negotiating it which is exactly the point. 

  THE COURT:  Okay.  I thought you said one was 

filed early-on? 

  MR. ANDOLINA:  Yeah.  A proposed protective order 

was filed and we’ve been negotiating off of that document. 

I’m sorry if I wasn’t clear, Your Honor. 

  THE COURT:  Okay.   

  UNIDENTIFIED SPEAKER:  Your Honor, you see what 

the problem is.  We just got this confirmation that, again, 

here on the record that information has been exchanged, that 

there is some sort of data room created.  The suggestion that 

there is some sort of process for us to see that, we’re 

hearing that this week.  We haven’t been given access to any 

of those documents period.  Nobody consulted us before they 
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were turned over.  And our efforts to try to obtain, before 

this hearing, some sort of written order or confirmation that 

privileged material isn’t being turned over or hasn’t been 

has gotten us nowhere.   

  So, that is why we think that we need that 

protection now because they’re going forward continuing to 

share information.  And they don’t have a protective order in 

place that deals with whether or not privileged information 

would be turned over.  We have a motion before us from the 

committee that assumes that it will received privileged 

material and I don’t know whether they already have 

privileged material. 

  MR. STANG:  Your Honor, this is Mr. Stang for the 

committee, for the tort claimants committee. 

  I feel like a young child getting caught in the 

argument between the two arguing parents.  This is something 

the debtor has to take up with its carriers.  And we want 

this information to move this case along.  We have financial 

advisors employed who are trying to get a handle over the 

assets and liabilities of this debtor.  And if the insurers 

want the information that we’re getting this is not our 

issue.   

  If the debtor wants to turn over to the insurers 

what we have been getting God bless them.  There are not 

secrets as far as we’re concerned.  Whether we receive 
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privileged information or not, I don’t think we have.  I 

would rely on Mr. Andolina’s statement that we haven’t 

received it.  So, we’d like to keep this case going.  We’d 

like to continue to protect the interest of child sex abuse 

victims.  And if these two parties have a problem take it 

outside, or let them figure it out, or come back to you at 

some point. 

  We have a statutory obligation to stay in touch 

with our constituencies.  We want to fulfill that obligation.  

This constituency is especially vulnerable and concerns about 

whether there are secrets being maintained or kept from them.  

The nature of an abuse survivor’s view of the world. 

  So, we would like to have this approved so that we 

can have the communications appropriate to our committee and 

let the debtor and the insurers figure  this out in terms of 

what the insurers are entitled to.   

  Thank you, Your Honor. 

  THE COURT:  Thank you.  

  Okay.  Well, I view the motion that’s in front of 

me as one that involves what the tort claimant’s committee 

can share.  And, in fact, it wants to clarify what need not 

be shared with constituents given Congress’s vague notion of 

what has to be done -- what has to be shared by an official 

committee.  And this does not, this order does not give 

permission for the debtors to turn over privileged 
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information that is subject to a common interest. It does 

nothing with respect to whatever the debtors’ obligations are 

with respect to material information, documents subject to a 

common interest privilege.  It doesn’t provide permission.  I 

don’t view this as giving permission for that to happen.   

  So, this to me, the motion in front of me is a 

vanilla motion that, in fact, provides that the tort 

claimants committee is not required to disseminate what would 

either be confidential or privileged information.  So, I 

think it’s appropriate to enter this.  If there are going to 

be issues with respect to what information is shared with the 

committee that may be subject to a common interest privilege 

that should be addressed.  I would suggest, based on my 

experience, that we get that resolved quickly.  Okay. 

  That’s all I’m going to say.  But the issues out 

there, it needs to be resolved.  This won’t be the first case 

that that’s an issue in.  So, I would encourage the parties 

to discuss a method for insuring that we don’t have privilege 

issues popping up in this case before they’re able to be 

addressed. 

  So, I am going to sign the form of order. I think 

it was revised, but I will take a look at whether I had a COC 

or a CNO.  So, that all I have for that one. 

  What is our next matter? 

  MS. BOELTER:  Your Honor, that brings us to the 
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end of the agenda with the exception -- again, this is 

Jessica Boelter for the debtors -- with the exception of the 

two matters that we had held off on.  One was Agenda Item No. 

14, the application to employ James Patton as the future 

claimant’s representative, and then Agenda Item No 19 which 

is the Girl Scouts motion. 

  I understand that Mr. Harron was able to get Mr. 

Patton on the line.  So, if I may, Your Honor, I guess I 

would hand the virtual podium over to Mr. Harron and Mr. 

Patton to address the court’s questions.  Then, of course, we 

understand that the court continues to have, at least, one or 

two questions for the debtors on that application and I will 

take those up at the conclusion of their discussions. 

  THE COURT:  Thank you. 

  MR. HARRON:  Hello, again, Your Honor.  For the 

record Ed Harron. 

  Thanks for the time to allow us an opportunity to 

get answers to the questions you had.  As Ms. Boelter noted, 

Mr. Patton is on the line.  We have conferred with him and I 

can offer you a reaction to the questions you had on 

Paragraphs 12, 13 and 14, and then if you have any follow-up 

questions Mr. Patton is on the phone to address them. 

  THE COURT:  Okay. 

  MR. HARRON:  With respect to Paragraph 12 you 

wanted more information on Mr. Patton and Young Conaway’s 
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involvements with the program.  Mr. Patton was a Cub Scout, 

Boy Scout as a child in the 60’s and 70’s.  Since then he has 

had no involvement with scouting.   

  As far as the team, Mr. Brady was a Cub Scout in 

the 70’s, has had no involvement since.  I was a Boy Scout in 

the early 1980’s and my son was a Cub Scout about ten years 

ago.  But since that time I have had no involvement with the 

scouts.  We are the only members of our team that have had 

scouting involvement, but no one has current involvement. 

  Mr. Patton has reviewed these disclosures, 

considered the issues.  He is confident that neither he nor 

the members of his team have any emotional ties to the Boy 

Scouts that would in any way impact his or the team’s loyalty 

to future claimants.   

  With respect to the Diocesan representation that’s 

noted at Paragraph 13 of the declaration Mr. Patton was a 

senior member of the team and his involvement was more 

consultant then courtroom.  He did participate in a mediation 

before Judge Gross that ultimately led to a consensual 

resolution of the case.  Mr. Patton was not involved in any 

way in litigation regarding any of the sexual abuse cases 

that led the diocese to file for Chapter 11.  

  Then with respect to the Delmarva Council that’s 

disclosed at Paragraph 14 of the declaration Mr. Patton had 

no involvement in that representation.  None of the members 
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of the team here at Young Conaway that will represent Mr. 

Patton had any involvement in that representation.  

  As Your Honor noted, Young Conaway’s participation 

in that engagement concluded in 2012.  We were substituted in 

by -- substituted out.  National council came in and we had -

- our involvement in those cases was very limited.  And all 

the substantive work occurred after national council came in.  

  Your Honor, those are the -- I’m hopeful that that 

answers Your Honor’s questions and satisfies Your Honor’s 

concerns.  We’re happy to put this information into a 

declaration we could put on the record.   Mr. Patton is on 

the line, as I mentioned, he could vouch for the accuracy of 

these representations or if Your Honor has further questions 

we’d be happy to address them. 

  MR. STANG:  Your Honor, this is Mr. Stang.  May I 

make a comment? 

  THE COURT:  Yes. 

  MR. STANG:  James Stang for the committee. 

  Your Honor, I was committee counsel in the Diocese 

of Wilmington Chapter 11 case.  I did ask either Mr. Harron 

or Mr. Brady whether the Diocese of Wilmington was a 

chartering organization for the Boy Scouts in which or 

through which it was sued on account of any Boy Scout claims.  

I simply don’t recollect from the diocese case whether there 

were any such cases.  They told me, in our due diligence 
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regarding Mr. Patton, that they were not aware of any claims 

against the Diocese of Wilmington on account of its status as 

a chartering organization by the Boy Scouts.   

  MR. HARRON:  That’s correct, Your Honor.  We did 

respond to Mr. Stang’s inquiry.  His representation and 

recollection is accurate.  We’re not aware of any overlap 

between the diocesan case and allegations of sexual abuse 

against the Boy Scouts.  We did review our files in that 

respect. 

  THE COURT:  Thank you. 

  MS. BOELTER:  Your Honor, this is Jessica Boelter 

of Sidley Austin for the debtors.  If I may just respond to 

the questions that the court posed with respect to the 

debtors’ analysis of this particular issue.   

  Your Honor, when we first approached Mr. Patton 

back in December of 2018 it was after giving due 

consideration and extensive consideration to the type of 

process that the Boy Scouts of America may need to employ to 

globally resolve sexual abuse claims asserted against the 

organization.  As Your Honor is aware and as was reflected in 

both the application and Mr. Patton’s declaration Mr. Patton 

has an exemplary record.  We, of course, posed the question 

to him and his team as to whether they thought they had a 

conflict with representing Boy Scouts, I should say the 

future claimants in the Boy Scouts matter and they assured us 
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that they didn’t.   

  Based on what we have heard today from Mr. Harron 

I would just reiterate, I guess, my words from our original 

first day hearing and the informational brief.  There are 

over 130 million individuals that participated in scouting at 

some point or another.  And 35 million individuals that have 

volunteered in connection with scouting.  That doesn’t 

include the numerous parents, like Mr. Harron, and mothers 

that are parents of individuals that have participated in 

scouting.  What we have found is that is actually -- it can 

be sometimes difficult to find individuals who have not been 

touched by Boy Scouts and their movement in some way, shape 

or form.   

   Based upon the remarks that Mr. Harron just made 

we don’t believe that that presents any meaningful 

prohibition in terms of their, Mr. Patton’s ability to serve 

as the future claimants representative.  I would note that 

the claimants that he is, in fact, representing were at some 

point or another scouts.  So, his ability to have that 

understanding of the organization, even though it dates back 

to his youth, I think is probably a good thing for the folks 

that he is here to represent, not a bad thing. 

  So, from the debtors’ perspective, you know, we 

stand behind our application and believe that Mr. Patton is 

appropriate for this role in this case.   
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  THE COURT:  Thank you. 

  Mr. Stang, do you have a view as to whether 

victims of abuse would have a reaction one way or the other 

to their proxy having been involved in the past as a Boy 

Scout? 

  MR. STANG:  Your Honor, in a different context I 

raised with the committee yesterday that someone associated 

with case had been an Eagle Scout a number of the committee 

members, at least one, tried to become an Eagle Scout but his 

abuse experience prevented that process from being completed.  

I was really looking, with a Zoom call, for the reaction to 

whether being an Eagle Scout was, in effect, a disqualifier.  

I didn’t get that reaction at all. 

  I don’t know that it helps or it hurts.  The 

committee has considered Mr. Patton.  Its focus, actually, 

was on his constituency as opposed to his scouting 

experience.  And, honestly, I don’t think that people would 

feel that it’s particularly relevant one way or another 

especially given how long ago it was. 

  THE COURT:  Well, it was a question I had as to 

whether Mr. Patton was an Eagle Scout or not. I take it not 

because it wasn’t mentioned. 

  MR. HARRON: I’m guessing, Your Honor by 

(inaudible) diverged, but I will let him speak for himself. 

  MR. PATTON:  I apologize.  Your Honor, this is Jim 
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Patton.  If I may. 

  THE COURT:  Yes. 

  MR. PATTON:  I guess I’m testifying from the 

phone.  The short answer is no, I was not an Eagle Scout. 

  THE COURT:  I wouldn’t have bet on that. 

 (Laughter) 

  MR. STANG:  How many merit badges did he have? 

  THE COURT:  Ms. Boelter, I think the application 

said that you interviewed three candidates.  Do you know 

where the other two -- did the other two have some 

affiliation with Boy Scouts as well? 

  MS. BOELTER:  Your Honor, I’m glad you raised that 

because I did want to correct the record on that point.  The 

application, and I apologize, I don’t have the citation in 

front of me, discloses that we considered multiple 

candidates, but not that we interviewed candidates.  We did 

not interview multiple candidates. 

  I will say, Your Honor, that had we been aware of 

Mr. Patton having extensive experience with respect to the 

Boy Scouts he likely would not have been on the list for 

precisely the reasons that the court is raising today, but we 

were not aware of that and we were not aware of him being 

particularly active at all with respect to Boy Scouts.  As a 

result it did not become a factor in our consideration.  He 

was selected based upon his experience not only representing 
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future claimant’s representatives in the past but also 

serving as a future claimant’s representative. 

  THE COURT:  Okay.  I would like a supplemental 

declaration from Mr. Patton with respect to the matters we 

have discussed.  And I’d like to see that before I make my 

final decision.  I asked the question to Mr. Stang purposely 

to see what his reaction -- what his response was.  It’s 

helpful to hear that perspective and I want to consider that 

as well. 

  So, please get that on file promptly so that I can 

handle this matter promptly. 

  MR. HARRON:  Thank you, Your Honor.  We will do 

so. 

  THE COURT:  And if I have further questions I will 

let you know. 

  MR. HARRON:  Understood.  Thank you. 

  THE COURT:  Thank you. 

  MS. BOELTER:  Your Honor, this is Jessica Boelter.  

That brings us back to Item No. 19 on the agenda which is the 

Girl Scouts motion.  I will hand the podium over to the Girl 

Scouts attorney who is on video and on the line. 

  I would just note for the court, Your Honor, that 

my partner, Andrew O’Neill, will ultimately be handling this 

argument with respect to the motion when his time comes. 

  THE COURT:  Thank you. 
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  MR. SCHNABEL:  Good morning, Your Honor.  It’s 

Eric Lopez Schnabel of Dorsey & Whitney on behalf of the Girl 

Scouts.  Can you hear me okay? 

  THE COURT:  I can. 

  MR. SCHNABEL:  Great.  Your Honor, I think I’, one 

of those people who has some Skype problems because I can see 

myself, Mr. Harron and Ms. Ringer, but, unfortunately, I 

cannot see you.  I think it’s more important that it work on 

your end then on mine. 

  THE COURT:  Can others see me, because I’m getting 

used to this and I was positive my camera was on. 

  MR. SCHNABEL:  I think, Your Honor, it might be a 

Mac problem as opposed to a PC problem.  I don’t seem to be 

able to have a gallery view.  So, I only see four people at a 

time and myself.  The rest are just kind of hidden without a 

thumbnail picture. 

  THE COURT:  You have to click on that and my son 

would be like rolling his eyes that I’m giving advice to 

somebody on how to do this.  You click on a picture and pull 

it up.  

  MR. SCHNABEL:  I’m a homeschooler now so maybe I 

should get my son in here and help me, but I’m not going to. 

  THE COURT:  There you go. 

  MR. SCHNABEL:  Your Honor, I think at the outset 

before we get into the lift stay motion we ought to handle 
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the motion to seal and those issues which we filed in 

connection with the reply brief and a transmittal declaration 

that I filed attaching two insurance policies.  If that’s 

okay, I think we should start off there. 

  THE COURT:  Okay. 

  MR. SCHNABEL:  So, Your Honor, when we read the 

Boy Scouts objections that were filed last Monday or on the 

31st, apologies, we noticed a reference to insurance policies 

which we were not aware of before from the trademark action 

because they weren’t produced to us at that point, although 

they should have been, but regardless we asked them for a 

copy, they agreed to give us copies of the two insurance 

policies under a professional eyes only basis which in an 

email agreement we agreed to subject to that protective order 

which has not been finalized.  It is still being negotiated. 

  So, we filed the two insurance policies under seal 

and we also filed our brief, our reply brief under seal 

because there are a couple provisions, sentences and 

paragraphs, in there that we make reference to those 

policies, what they mean, what they cover, what they don’t 

cover.   

  Your Honor, you know, we don’t really take a big 

position with regard to the insurance policies themselves; 

although, frankly, I think with regards to the reply brief 

Girl Scouts don’t believe that the sentences in there and the 
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argument in terms of who are the insurers, what is the amount 

of coverage, what claims do fall under the insurance policies 

and what claims do not fall under the insurance policies.  

You know, that is all we really got into in the brief and 

that shouldn’t be under seal.  But I will let the Boy Scouts 

kind of carry the water on that one because it’s really their 

issue, not ours. 

  I do want to say, Your Honor, that for oral 

argument today we discussed, you know, how to proceed and 

what we have agreed is that when I get into the insurance 

policies piece of the argument that I will name the policies, 

I’ll name the amount of coverage and I will disclose 

provisions and speak to provisions that define claims and, 

you know, which claims are excluded from our view under those 

two policies.  I think I can do that verbally and point you 

to the provisions in the insurance policies while we do that 

without having to disclose anything more than that.   

  I will, obviously, speak a little slower then I’m 

speaking now so that if I get into something they don’t like 

they have an opportunity object and we can discuss it at that 

time.  So, Your Honor, with that, I think I will cede to the 

debtors because it’s really their document that they are 

seeking to keep confidential. 

  THE COURT:  Okay. 

  MR. O’NEILL:  Hi, Your Honor.  Andrew O’Neill for 
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the debtors. 

  We did talk with Mr. Schnabel prior to the hearing 

and are comfortable with the way in which he’s going to 

proceed.  So, he’s going to cite certain things in the 

policies and we’re comfortable with that. 

  THE COURT:  Okay.  So, I take it the debtor still 

believes that the insurance policies, themselves, need to be 

under seal and that the reply brief, the way it’s written, 

needs to be under seal. 

  MR. O’NEILL:  Yes, Your Honor.  We think there is 

some sensitivity there and as you know we’re working through 

the protective orders.  At this point I will defer to my 

colleague, Mr. Andolina, a little bit on this point, but we 

believe at this point they should be under seal. 

  THE COURT:  Okay.  Well, I’m for the moment I will 

permit the insurance policies to be under seal.  I actually 

didn’t print out the unsealed brief so I’m not sure exactly 

what was redacted.  But only those, you know, particular 

sentences or paragraphs should be redacted.  The parties 

should work to make sure that is the case.   

  I don’t know -- well, that is what we will do for 

now.  It will be subject to revisiting if anybody wants to 

revisit the sealing and ask for permission to see this I will 

deal with it then.   

  MR. O’NEILL:  Very good, Your Honor.  Thank you. 
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  MR. SCHNABEL:  Your Honor, I think the next point, 

administrative matter before we get into the motion is we 

have, basically, three witnesses; one for the Girl Scouts, my 

partner Chris Ewing, and two witnesses for the Boy Scouts.  

What we have agreed to is to submit those three declarations 

and their exhibits along with the two insurance policies and 

my transmittal declaration to submit all that into the 

record.  None of us are going to do any cross examinations of 

the three witnesses and that way we can just proceed to 

argument.   

  So, with that confirmation by the debtors I would 

just say, I guess, that we should submit those three 

declarations and then two insurance policies into the record. 

  MR. O’NEILL:  Agreed, Your Honor.  And to be 

clear, the debtors’ declarations are Rachel Kassabian at 

Docket 322 and Brian Whittman at Docket 321. 

  Your Honor, both Ms. Kassabian and Mr. Whittman 

are on the phone. As Mr. Schnabel noted there is no cross 

that is planned, but, obviously, if Your Honor has questions 

they’re available via phone. 

  THE COURT:  Okay.  Those three declarations and 

the other one is -- 

  MR. SCHNABEL:  It’s my transmittal declaration to 

insurance policies.  Mr. Ewing is also on the phone, by the 

way, Your Honor, in case you have any questions.  His 
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declaration was Docket 389. 

  THE COURT:  Yes. 

  MR. SCHNABEL:  And my transmittal declaration is 

Docket 393 with the (indiscernible). 

  THE COURT:  Okay.  So those four declarations, 

together with the exhibits, are admitted into evidence.  

  MR. SCHNABEL:  Thank you, Your Honor. 

  Your Honor, then, I think, unless anyone has 

questions or so forth, and, obviously, if you have questions 

during our (indiscernible), we would just the record being 

closed, and we’ll just move into oral arguments. 

  THE COURT:  Yes, record is closed.  We’re moving 

to argument. 

  MR. SCHNABEL:  Your Honor, thank you. 

  So, Your Honor, again for the record, it’s Eric 

Lopez Schnabel, Dorsey & Whitney, on behalf of the Girl 

Scouts of the United States of America. 

  Your Honor, as you know, we’ve got quite extensive 

briefing on this matter for today, and I just wanted to 

address a few points and not rehash everything that’s in the 

briefing.  And I really want to make high-level points. 

  First, Your Honor, I want to discuss what the 

trademark action of the Girl Scouts filed is about, and why 

we filed it.   

  Second, I want to address the applicable legal 
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standards which involve harmonizing Federal Trademark law 

under Lanham Act with the Bankruptcy Code. 

  And, finally, Your Honor, I want to address a few 

points in the balancing of the harm’s argument for the Boy 

Scouts, on the one hand and, the Girl Scouts and the general 

public, on the other, including what these declarations add 

to that balance. 

  So, Your Honor -- 

  THE COURT:  Okay.  Mr. Schnabel, before you start, 

I’m sorry to interrupt, I thought I had something in front of 

me that I don’t, so give me a moment, and I’ll be right back.  

Let’s take five minutes and then we’ll proceed with your 

argument. Sorry to disrupt you like that. 

  MR. SCHNABEL:  No, that’s totally fine, Your 

Honor.  No problem. 

 (Recess at 9:42 a.m.) 

 (Proceedings resume at 9:49 a.m.) 

  THE COURT:  . . . for the time, everyone.   

  MR. SCHNABEL:  Hi, Your Honor.  It’s Eric Lopez 

Schnabel for Dorsey & Whitney on behalf of the Girl Scouts. 

  THE COURT:  Thank you.  Let me make sure I’ve got 

Mr. O’Neill. 

  MR. O’NEILL:  I’m still with you, Your Honor. 

  THE COURT:  Okay.  Mr. Schnabel, you can proceed. 

  MR. SCHNABEL:  Sure, Your Honor.  Let me just 
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start again because we’re trying to tabulate the points I was 

going to address in the argument today and (indiscernible) 

many questions you might have. 

  Your Honor, three main points.  First, I want to 

discuss what our trademark action is about and why we filed 

it. 

  Second, I want to address the legal standards 

under the Lanham Act and the Bankruptcy Code. 

  And, finally, I want to address a few points, not 

all of them, but a few points from the balancing of the harms 

and the Boy Scouts, on the one hand, and the Girls Scouts and 

the general public interest, on the other and including what 

the evidentiary record you have before you add to this 

balancing of the harm’s analysis. 

  So, Your Honor, in terms of point one, why do we 

file trademarks November 2018?  Your Honor, in 2017, the Boy 

Scouts announced that they were going to begin to allow girls 

into the Boy Scout’s program.  Now that’s not an issue for 

the Girl Scouts, that’s not a problem. 

  Boy Scouts have for years in other programs had 

allowed girls to be members, but never in its Boy Scout 

program which is kind of the 11 to 17-year old’s program.  

And it accounts for about 80 percent of their total 

membership in the (indiscernible) declaration. 

  Your Honor, it’s not a problem that the Boy Scouts 
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admit girls.  The problem lies in the manner in which the Boy 

Scouts have and continue to market themselves to girls.  They 

can admit girls, but what they cannot do is market their 

services to girls in a manner that infringes on the Girl 

Scouts trademarks and exhaustible properties. 

  The Girl Scouts’ trademark has, you know, its 

exclusivity is based on federal law, Title 36 Section 80305.  

And we have a very similar long history and mission as the 

Boy Scouts do.  We just have always been about providing 

leadership development services to girls. 

  And what the Boy Scouts have done in infringing on 

our mark is they really have done it in three different kind 

of categories, if you will.  One of them is the actual use of 

Girl Scout marks such as Girl Scouts or the actual use of our 

emblem which is, you know, clearly an infringement of our 

trademark. 

  Second, they use terms such as scouts, scout man 

or Scout USA when they’re marketing themselves to girls and 

that creates confusion in the marketplace about what 

organization is marketing to these young girls and their 

parents. 

  And, finally, there’s been, because of this 

confusion, Boy Scouts and representatives have told people or 

have been misinformed and said that the two organizations 

have merged and it’s just one scouting organization now, as 
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opposed to what it’s always been, it’s two separate 

unaffiliated organizations. 

  So, Your Honor, these are kind of the three 

buckets as we set forth a lot of some examples, certain in 

the complaint that was attached in our opening brief and then 

(indiscernible) declaration.  But what I’d like to do is just 

highlight a couple of them and I compiled some of the Ewing 

exhibits into one PDF, and I’ve circulated this to the 

debtors, the two committees, the future claim’s rep and the 

United States Trustee.  And if Your Honor does have that PDF, 

I’d like to just quickly go through it. 

  THE COURT:  I do have it. 

  MR. SCHNABEL:  Okay. Great, Your Honor. 

  So if you, you know, Slide One is our interest 

slide and everything here on the next slide, on the bottom 

left, says what exhibit and the Ewing declaration and slide 

comes from. 

  So if you go, Your Honor, to Slide Number 2, here 

is a social media tweak or Instagram post that talked about a 

Boy Scout charter opening for girls and they have, you know, 

they tie in the Girl Scouts.  Now, again, this is not Girl 

Scout chapter.  This is a Boy Scout chapter; yet, we’re being 

tied into this social media post. 

  If you go to Slide Number 3, you have kind of an 

email flyer advertising a (indiscernible) troop, and it says 
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Girl Scouts BSA Troop.  And when you see that, it’s very 

confusing that whether is that the Girl Scouts or is it the 

Boy Scouts, and this is a Boy Scout Troop, not a Girl Scout 

Troop. 

  And you go to Slide Number 4, you have another 

social media post that says Girl Scouts, Learning the 

Skillset of Plumbing for the first time.  It says Girls 

Scouts.  It has our hashtag, Girl Scouts, on it.  That 

picture of that young girl she is not a Girl Scout. That is a 

Boy Scout uniform.  She is -- this is a Boy Scout.  It should 

be a Boy Scout post, but the Girl Scouts are being tagged 

with this. 

  If you go to Slide Number 5, there’s another flyer 

which talks about a Girl Scout Troop.  This is not a Girl 

Scout Troop. These two Troops that are in this flyer are both 

Boy Scout Troops.  Again, we are being confused.  You can see 

right below, Girl Scouts Troop, it’s Scouts BSA.  That’s the 

Boy Scouts, not the Girl Scouts.  More confusion. 

  Same with Slide Number 6, another troop meeting 

and it talks about Girl Scout Troop.  This is in between the 

two circles.  This is not a Girl Scout Troop.  The same, Boy 

Scout Troop.  They’re using our trademarks to market 

themselves. 

  Look at number 7, Slide Number 7.  This is a 

social media post with someone very happy that they bought a 
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kettle of corn, and they say it’s from the Girl Scouts. Girl 

Scouts do not sell corn.  We sell cookies, like everybody 

knows. 

  Corn is something that the Boy Scouts sell, but 

this is not -- this picture of this young girl is not a Girl 

Scout.  She is a Boy Scout selling corn. Again, the public 

does not understand and is confused about who’s doing what. 

   If you go to Slide Number 8.  These are two, on 

the left and right, we have two different advertising 

messages.  The left is a Boy Scout advertisement.  The right 

is a Girl Scout advertisement. They’re very similar and it’s 

hard to tell the difference between the two. 

  Next page, Slide 9.  You have an advertisement on 

the left for the Boy Scouts; an advertisement on the right 

for the Girl Scouts.  Again, very similar, really difficult 

to tell the difference between the two.   

  And Slide 10, same thing.  This is girls doing 

sign things.  Right is a Girl Scout advertisement, left is a 

Boy Scout advertisement.  And all it says is Scout man.  

Difficult to tell. 

  Your Honor, you get into more recent times because 

some of those were over the past couple of years or year.  

Just this year, we got a flyer that says (indiscernible) sent 

out.  And if you look at the circle we’ve drawn on the flyers 

that emblem there is the Girl Scout emblem, not the Boy Scout 
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emblem. That’s our emblem, that’s our mark, and it’s been put 

on an advertisement to join a Boy Scout Troop. 

  We sent this (indiscernible) whether it’s the 

Local Council for this and the Boy Scouts have not responded 

to it.  And usually when we would send prepetition 

(indiscernible) so we’d send them both to the Local Council 

and to the National Organization.  And this one we didn’t 

because of the automatic stay, but sometimes they’ve 

responded anyway. 

  And if you go to Slide 12, here’s another example. 

There’s a flyer.  This is in Exhibit 11.  There’s a flyer 

that was sent out and the person who downloaded the flyer 

from the National Organization kind of brand center, where 

they can download material and send it out, called the PDF 

Girl Scouts flyer 2020 and it’s not a Girl Scout flyer, it’s  

a Boy Scout flyer.   

  We sent a cease and desist letter out to the Local 

Council, the National Organization, not the Local.  And their 

response to that and said oh, there’s nothing confusion, you 

know, about this and the reality is there is because this 

person was sending it out thinking it was a Girl Scout item 

when it’s really a Boy Scout item. 

  Slide 13, there’s a couple, another example in 

Ewing Exhibit 12 of these is we’re doing and some people who 

are speaking out about the abuse claims and the Boy Scouts 
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are putting up some social media post.  And then they add the 

Girl Scout hashtag, so we’re being tied, you know, tagged 

with this abuse claim concern. 

  And, you know, that’s very alarming to us because, 

you know, we understand the abuse claims and the Boy Scouts 

bankruptcy and so forth, but the Girl Scouts don’t have that 

problem.  And here, we’re being -- our brand and our image is 

being tarnished because being pulled into that because people 

are confused and they’re seeing this as the same entity. 

  And, Your Honor, the last slide is what’s on the 

current website of the Boy Scouts of America.  If you go on 

there and look at their programs on the first page, you’ll 

see the Scout BSA Program with a girl rock climbing.   

  And, you know, two years ago for decades as long 

as there was internet or through hard media type of pamphlets 

that wouldn’t be a picture of a girl.  It would always be a 

boy.  And it wouldn’t say Scout BSA.  It would say Boy Scouts 

because that was the name of the program until they rebranded 

themselves.  So, Your Honor, that’s the context of these 

issues that the Girl Scouts faces and that’s why we brought 

the trademark action.   

  Now, you know, we have examples and there was some 

briefing about that there’s no post-petition examples, but as 

the Ewing declaration makes clear, we have post-petition 

examples. So, as we were facing this mixing of messages and 
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infringement of our trademark, we began for over a year 

sending letters -- and the Ewing declaration sets forth many 

of these, you know, pointing out problems, asking for the Boy 

Scouts to correct this.  And those discussions and those 

letters did not resolve in anything satisfactory for us.  And 

so, we were forced then to protect our mark to file the 

trademark action. 

  And one thing just to note because I made a big 

deal about this in the briefing that we did not, you know, 

seek for a TRO or preliminary injunction.  Well, we tried to 

work with them for a year and when you do that and then you 

file a suit, it’s a little bit difficult; in fact, in the 

Second Circuit, it’s pretty much impossible to then move for 

a TRO or PI if you’ve waited too long. 

  So, in essence, you know, no good deed goes 

unpunished. We didn’t want to file this lawsuit and we tried 

to work it out and that’s why we don’t have, you know, a 

motion for a TRO or PI in the trademark action.  And, Your 

Honor, even after we filed the lawsuit, we tried to resolve 

this and, unfortunately, we can’t.  And that’s why we filed 

this motion.   

  Your Honor, I think you may recall in March 24th 

at the preliminary hearing for this, we did let the court 

know in terms of the District Court Judge’s order that we 

file a motion and move promptly for a stay relief or he was 
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going to dismiss the case, which is what we’ve done. 

  So, Your Honor, that’s the context of what we’ve 

done of the harm and confusion with our trademark that’s out 

there, and there’s more evidence then just what we put 

forward, but we’ve given you a sampling. 

  Your Honor, point number two and what I’d like to 

talk to you about now is the case law.  And how the Lanham 

Act interplays with Bankruptcy Code which is a little bit 

different than any of the other cases; frankly, all the cases 

that the Boy Scouts cite in their brief. 

  And we said in our opening brief and as we really 

expanded upon in our reply brief, the purpose of trademark 

law, the paramount purpose of trademark law is to protect the 

public from confusion.  It’s not the trademark holder.  It’s 

not the Girl Scouts.  It’s to protect the public from 

confusion. 

  And this has been, this is legislative history.  

This is case law all across the country for many decades.  

It’s black letter law and we cite some, most importantly for 

this court, Third Circuit cases that say just that. 

  And if you look at the Scott Paper Company case, 

which is 689 F.2d 1225.  You know, you look at the Island 

Insteel case which is 296 F.3d 200.  And even the District of 

Delaware the Acxiom court case which is 27 F.2d 478, all 

consistently say that the paramount purpose and the driving 
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force of trademark inference claims and injunctive relief 

with respect thereto is to protect the public. 

  And, in fact, the Second Circuit said in S&R which 

is 968 F.2d at 378, “Trademark infringement amounts to 

irreparable injury as a matter of law.”  And I think that’s 

very important because it’s not like a traditional patent 

infringement or copyright infringement or other kind of 

litigant claim.  Trademark infringement is to protect the 

public and it’s irreparable injury as a matter of law, and 

that’s to protect the public. 

  Your Honor, the Boy Scouts assert that, you know, 

virtually every court that’s decided the issue the automatic 

stay prohibits pursuant of injunctive relief claims.  But 

these are trademark injunctive relief claims and that’s a 

very big distinction.  And that’s why the Sixth Circuit, 

which his something we put in our opening brief which Boy 

Scouts ignored in their objection, which I don’t know why, is 

directly on point on this. 

  And what the Sixth Circuit said, which is a 2012 

case.  It’s after Spansion and after a lot of the cases they 

cited, more recent case, is the Sixth Circuit said that in a 

trademark context that the automatic stay was not applicable 

for post-petition trademark injunctive relief.  And I think 

that ties back into the Third Circuit and all the other 

circuits, you know, mandate that trademark is about 
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protecting the public goods. 

  When you compare the Dominic case and the other 

cases that are on point and there are not a lot of trademark 

cases and stay motion cases out there; when you compare that 

to what the Boy Scouts cite, you realize how -- what they’re 

focusing on is not applicable. 

  If you look at Spansion or you look at the 

(indiscernible) case.  These are patent infringement cases.  

They are not trademark infringement cases.  And that’s a very 

important distinction because in the Spansion case, you know, 

you do an analysis like you a traditional lift stay motion 

between the balancing of the debtor and the creditor and the 

other side.  But in a trademark case you have to include the 

public interest in that balancing, and that public interest 

is for the stay to be lifted.  And that’s why the Sixth 

Circuit didn’t even think the stay applied with regard to a 

trademark infringement claim and an injunctive relief. 

  And we know that difference exists and the Third 

Circuit has even told us that difference exists between 

patent law and trademark law.  And that’s in the Duraco 

Products case which is 40 F.3d at 1431 which contrasted 

patent law provision and trademark provision.  Patent law 

purpose is to basically, you know, encourage innovation by 

protecting the person who denies the product.   

  And if you have continuing infringement in 
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patents, you can award more damages for the patent holder.  

You cannot do that in trademark.  The Girl Scouts cannot get 

more money for damages and have that remedy, the purpose of 

trademark law because it’s to protect public confusion.  And 

only injunctive relief will do that. 

  Giving the Girl Scouts more money doesn’t remedy 

anything for the public.   And that’s why trademark is very 

unique compared to a patent case where you could just invoke 

the stay and the person might have a bigger claim and that’s 

not a big deal. Trademark is different.   

  Trademark is unique.  Our motion is unique, Your 

Honor, and our claim is unique.  And that’s why all these 

arguments in terms of that we need to get in line, just like 

every other creditor, is really inapplicable because the 

public should not get in line like every other creditor.  The 

public has an interest. 

  Your Honor, moving to kind of my last global 

point, which is let’s apply this law to the balance of the 

harms, and I really want to touch upon four things. 

  One, I want to go through the declarations, the 

three of them that you have, and the alleged distraction that 

the Boy Scouts assert.  Two, I want to talk about the alleged 

cost of the litigation and its applicably here to the balance 

of harms.  I want to talk about quickly a comparative harm to 

the Girl Scouts if the stay is not lifted, and also the 
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comparative harm to the public if the stay is not lifted. 

  Your Honor, what you have in the record in terms 

of evidence are three declarations.  And if I may just start 

with the Whittman declaration which, frankly, is really I 

think irrelevant for the most part for your analysis because 

it sets forth numerous things that the Boy Scouts have done 

in the bankruptcy case and numerous things that the 

restructuring professionals need to do or challenges with 

COVID.  But it doesn’t really tie any of that in terms of 

what has to happen with regards to the trademark action. 

  There’s one sentence that have the trademark 

action and that’s the last sentence in the declaration which 

is, frankly, just a conclusory statement.  It doesn’t really 

get into any facts.  And so, you know, the Whittman 

declaration, frankly, could have been filed in any opposition 

to lift stay motion.  You just have to change the names and 

some of the, you know, specific facts in terms of, you know, 

how busy they’ve been. 

  I think the -- and I hope I don’t pronounce here 

name incorrectly, the Kasabian (phonetic) declaration, you 

know, gets more into some of the details that are actually 

relevant.  Now one thing that the Kasabian declaration does 

is it does spend a lot of time about the litigation and who’s 

been more aggressive and so forth, and we dispute that.  We 

think the Ewing declaration counteracts that sufficiently, 
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but we don’t really believe that that’s the relevant inquiry.  

  The relevant inquiry is really what’s the balance 

of the hardships.  And the Kasabian declaration makes really 

two points.  One, it’s about everything that needs to be 

accomplished in the trademark action, you know, that remains 

there to be done, and that’s at paragraph nineteen of her 

declaration. 

  And the second point that she makes is with regard 

to the substantial cost, alleged substantial cost and time 

commitment for a trial, if a trial happens for certain of the 

management people, and that’s at paragraph twenty-one and 

twenty-two of her declaration.  And let me contrast these two 

assertions by Ms. Kasabian with Mr. Ewing’s declaration. 

  Paragraph nineteen of the Kasabian declaration she 

sets forward eight to do’s, if you will, tasks that need to 

be run through in the trademark action.  And, frankly, it’s 

(a) through (h).  And, frankly, Your Honor, task (a) through 

(g) are all very lawyer intensive non-restructuring lawyers 

and expert intensive non-restructuring experts.  It’s only 

(h) where you have a jury trial where actually clients will 

have to do something, but not all of them. 

  The Ewing declaration, Your Honor, at paragraph 

twenty through twenty-two doesn’t really disagree with what 

tasks are left in the trademark action.  Both witnesses are 

relatively in agreement; you know, small differences but not 
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on a high level. 

  And I think the issues that many months of expert 

reports, rebuttal reports, and summary judgment motion 

practice will occur before this case is trial ready.  And all 

those things are going to be handled by Quinn Emanuel and 

Dorsey trademark lawyers and experts who are not Alvarez and 

are not AlixPartners and are not, you know, people who are 

involved in this bankruptcy case.  They are all trademark 

people and it really is not going to be a distraction of any 

significance.  And the only issue becomes potentially when 

there’s a trial which, again, would be, at the earliest, at 

the end of this year or, perhaps, the beginning of next year.   

  Ms. Kasabian at paragraph twenty-one and twenty-

two talks about the supposed substantial costs on the Boy 

Scouts, and also talks about the, you know, distraction for 

having a trial.  And it talks about, you know, the number of 

witnesses and the location of the witnesses, and that such a 

trial would, this is paragraph twenty-two, would, “Would 

Impede from performing their usual day-to-day 

responsibilities and/or supporting the restructuring 

efforts.” 

  And I think the word and/or in there is quite 

significant in paragraph twenty-two.  It’s not and that these 

members, and I think she lists eight of them, that these 

members that she lists that are important witnesses that they 
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are all involved in a restructuring, that would be and. It’s 

or.  So some of them are involved in the restructuring and 

some of them are not. 

  And we submit and the Ewing declaration at 

paragraph twenty-three and twenty-four, it challenges that 

statement in that the or really only applies to one 

individual.  It’s the assistant chief scout.  That’s really 

the one individual who is operational, in some ways, but it 

was proposed and it would be a potential witness at a trial.  

Everyone else, you know, is not really of the high-level 

senior management. 

  And how do we know what the high-level senior 

management is?  Well, the Ewing declaration puts -- you know, 

went to the website and found out who the top ten people 

were.  They list them.  And none of these eight people in the 

Kasabian declaration are on there, except for the assistant 

chief scout executive.  In fact, the CEO, Your Honor, the 

chief scout of the Boy Scouts is new; was never deposed in 

the trademark action and neither was the CFO, nor the CFO’s 

financial team.  And those are the people who are going to be 

required for the bankruptcy, not -- and they’re not going to 

be involved in the trial.  And I think, again, the trial is 

not tomorrow or next month.  It’s in, perhaps, you know, six 

to ten months.    

  Your Honor, I think when you look at the competing 

Case 1:20-cv-00798-RGA   Document 4-1   Filed 06/25/20   Page 67 of 129 PageID #: 102



                                             68 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

declarations here and really harmonize them for what they say 

is that I think it’s crystal clear if you lift the automatic 

stay today that starting tomorrow, there’s going to be two or 

three months of expert reports.   Then there’s going to be -- 

you know, which includes rebuttal experts.  Then there’s 

going to be a couple of months, one or two months of expert 

depositions.  And then there’s going to be the Boy Scouts 

want to file summary judgment motion.  That’s going to be 

two, three, maybe four months of briefing until there’s a 

decision. 

  So, you’re very easily five, six, nine months out 

before this case is trial ready, before that one person who’s 

on the Boy Scot’s senior management executive team would have 

to travel to New York or through Skype to deal with it.   

And, frankly, you know, if there’s an issue going on in this 

bankruptcy case, for example, that in January of next year 

there’s a confirmation hearing and the trial was also going 

to be set the same time, that’s something that Your Honor and 

the District Court can manage.  The District Court can manage 

its docket, not to interfere with the bankruptcy, and we 

really don’t see that as being a realistic fear. 

  THE COURT:  It’s interesting, Mr. Schnabel, you 

have the opposite argument that most people make.  Most 

people make trials right here.  It’s ready to go.  We need 

the stay lifted.  You’re arguing the fact trial is far away 
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and there’s going to be incremental steps and so, there’s no 

harm.   

  MR. SCHNABEL:  Well, Your Honor, that’s very true.  

And usually that lift stay movement you have before you is 

someone who purely has a legal claim, purely has prepetition 

damages claim.  And the same -- look, all the work is ready 

to be done.  Let the trial happen because that would be the 

most efficient way to liquidate the claim. 

  That’s the caboose of our argument.  Because the 

engine of our argument is we have ongoing infringement today 

and we have a right to seek an enjoinment and get injunctive 

relief to stop that infringement.  And that has nothing 

really to do with the prepetition liquidation of damages. 

  Now, we argue that it’s most efficient to have 

everything go forward in one forum than split it, but the 

point is if the trial were tomorrow, you know, they would 

have a different argument saying we’re just starting the 

case.  We need a breathing spell.  If the trial is tomorrow, 

I can’t have my assistant chief scout be there for a couple 

of days or what have you. 

  But the trial is going to be, come at a point in 

time where (indiscernible) plenty of a breathing spell.  And 

the issue is that unlike a prepetition damages creditor who 

can get in line just everybody else and wait, we shouldn’t 

have to do that.  It wouldn’t be harmed if they get in line 
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and have to wait, just like everyone else.  There’s really no 

harm to liquidate your prepetition claim now versus six 

months.  But there is harm in adjudicating the injunctive 

relief piece, you know, in six, seven, eight months versus a 

year or longer.  And the harm to that is that they keep 

infringing.  We keep getting confused with Boy Scouts.  We’re 

getting dragged into abuse allegations with Boy Scouts by 

social media posts tagging us when we don’t have that 

problem.  And that’s the difference.   

  And I think the difference also is obviously the 

public interest in that which an ordinary movant for lift 

stay who has a prepetition litigation claim, there is no 

public interest in that balancing.  In the Spansion case, 

there’s no public interest in the patent infringement, but 

there is in trademark, and that’s what the Third Circuit 

tells us. 

  Your Honor, let me address the cost issue of the 

litigation. 

  The Boy Scouts, you know, argue that there would 

be a cost here.  It would cost a tremendous amount of money 

if this -- if you lifted the stay.  Well, first of all, the 

reality is our injunctive relief is going to get litigated 

somewhere, someplace, sometime, one way or the other.  Our 

post-petition administrative expense claim is going to get 

liquidated and allowed or disallowed, at some point in time, 

Case 1:20-cv-00798-RGA   Document 4-1   Filed 06/25/20   Page 70 of 129 PageID #: 105



                                             71 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

you know, in someplace, and the same with our prepetition 

damages claim.  All three of those things have to happen, so 

there is no real savings if you don’t, you know, deny the 

lift stay motion.    

  Ordinary lift stay claimant, you could deny the 

lift stay motion and maybe they settled because it’s a two-

cent case, and they realize it’s not worth fighting.  That’s 

not going to happen to us because the injunctive relief is 

the driver for this.  The money damages are important, of 

course, but the injunctive relief is the driver.  

  And so, denying the motion is not exactly going to 

and waiting to see what the distribution is going to be to 

unsecured creditors is it’s not going to help resolve this in 

any way, unlike an ordinary lift stay claimant.   

  Your Honor, I think one of the important pieces 

besides that its going to get liquidated one way or the 

other, so you’re not going to save any money is something 

that we didn’t know about before the bankruptcy filed.  And 

what we didn’t know is about the insurance because these were 

not produced to us.   

  And what the insurance policies provide for, and 

if I could try to point this out to you quickly in its 

provisions, is they provide for both one is a $15 million 

dollar policy and the other is a $10 million dollar policy.  

And what they provide for is they provide coverage, both of 
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them expressly, for trademark infringement; both costs and 

liability coverage. 

  And what they do not provide for one of them, 

because of what the nature of what kind of insurance policy 

it is, and the other one expressly, they do not provide for 

any coverage for abuse claims.  The survivors and the tort 

committee are not going to be looking at these two policies 

for recovery and, frankly, I’m not sure what other claimant, 

creditor at all, besides us, besides the Girl Scouts, could 

you know, could have a claim that’s applicable to these two 

policies. 

  So in terms of dissolution of the estate or even 

if there’s some dissolution of these policies, there’s really 

no harm to anyone else.  And having applicable insurance is 

an important element in allowing lift stay motions.  Usually 

if you have insurance, the debtors would stipulate to it. 

  So, Your Honor, if I may, I can point you out to 

those provisions in the policies because they are a little 

bit hard to read.  Do you have my transmittal declaration in 

front of you and the two insurance policies? 

  THE COURT:  Yes.   

  MR. SCHNABEL:  Okay.  Your Honor, I’m looking at 

the Beasley (phonetic) policy. 

  THE COURT:  Okay. 

  MR. SCHNABEL:  So, Your Honor, if you go to page 4 
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of the PDF which actually at the bottom-right it says page 3 

of 4, but it’s 4 of the actual document, and there’s a chart 

of coverage schedule. 

  THE COURT:  Okay. 

  MR. SCHNABEL:  Okay. So if you look about towards 

the bottom there’s a liability heading, and then below that 

it says media liabilities $15 million dollars.  This is a 

list of all the different coverages that this policy gives.  

And this is what’s called a cyber policy basically.   

  And, you know, nothing in here like eCrime or so 

forth really lends itself to any kind of abuse claims.  But 

if you go to the definition of media policy which is at page 

39 of the PDF.  And so, what you have to do is basically go 

about halfway into the document and the page numbers start 

saying, you know, page 7 of 23 or what have you.  And I’m 

looking at page 10 of 23.   

  THE COURT:  Okay. 

  MR. SCHNABEL:  Okay.  So 10 of 23, it has a 

definition of media liability which includes the insured 

organization which is the Boy Scouts. And if you look at 

number six, it has infringement trademark, tradename, trade 

address, logo.  So, this policy clearly applies to our 

trademark claim. 

  And if you look at the rest of this policy, 

there’s nothing in here about a tort type claim, abuse 
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claims.  And there’s no express carve-out, just like your -- 

an insurance company can’t carve out everything single type 

of claim because if they miss one, they might, you know, by 

reverse implication they might agree to cover that. 

  So certain types of policies will not, you know 

would carve-out tort things, others wouldn’t.  So abuse 

claims, for instance, wouldn’t be carved out in insurance 

policy because it’s an auto insurance policy and it makes no 

sense.  And that’s the same as the cyber policy.  There’s 

nothing in here that gives rise to a tort type abuse claim. 

  If you go to the second insurance policy on there 

which is the RSUI policy.   

  THE COURT:  Okay. 

  MR. SCHNABEL:  And then you look at page number 2 

of that policy, you see how it’s a $10 million dollar 

liability limit on item four and item three says, third party 

liability coverage.  Yes.  This is almost a D&O type policy, 

but it includes third party liability.   

  So now we have to go to page 47 of the PDF.  And 

if you go about halfway into the document, maybe if you cut 

it in half and start flipping through it, you’re going to see 

a section of the document that has a box around the page.  

There’s about four pages, and they have a box around it.  And 

the title to that page, if I can find it here, is Directors 

and Officers Liability Coverage Section, so the page is 
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framed around it.  It’s at page 47 of a 62-page document. 

  THE COURT:  Okay. 

  MR. SCHNABEL:  All right.  And in that section one 

that says insuring agreements, and then Section 1(c) says 

insured organization.  So, it’s not only the D&Os, but the 

entity itself.   

  And then when you go to the page or, sorry; two 

more pages after that, it says page 49 of the PDF.  It has 

the definition of personal injury, wrongful act.   

  THE COURT:  Yep. 

  MR. SCHNABEL:  Okay.  And that F-4 there says, 

Infringement of Copyright or Trademark.  And personal injury, 

wrongful act is a wrongful act and that loops back up to the 

coverage above.   

  And if you go two pages before that section, 

earlier in the document before the directors and officer’s 

liability coverage section, go two pages before that.  

There’s a Texas-exclusion-sexual misconduct and child abuse. 

  THE COURT:  I see that. 

  MR. SCHNABEL:  Okay.  So that’s the exclusion that 

said that this policy is not available for claims of sexual 

misconduct.  So, again, this is like the first policy.  This 

$10 million dollars of coverage does apply to our claim or, 

arguably, the insurers probably reserve the right, et cetera, 

but, but it does not apply to abuse claims. 
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  So, the whole point of this, Your Honor, is that 

there is insurance here that is not going to our claim, our 

damages claim, pre- and post are not going to dilute recovery 

to survivors.  The abuse claims and survivors are not going 

to be looking at these insurance policies because they’re not 

applicable to them. 

  And, in fact, the argument about how expensive the 

litigation will be and so forth if it keeps going, which is 

going to happen one way or the other is frankly not going to 

diminish recovery for very much of any creditors at all 

because these insurance policies are there and they cover us 

and they don’t really seem to cover anyone else, unless 

there’s another trademark claim or another D&O claim which, 

you know, we’re not, at least, aware of it. 

  So the insurance -- you know, the cost issue, the 

alleged issue of cost here is going to happen one way or the 

other and we have insurance to back it up anyway.  So that’s 

not really an argument that lends itself to deny the motion.  

In fact, it’s an argument that the motion should be granted. 

  Your Honor, let me quickly touch about the 

comparative, you know, relevant inconvenience that the Boy 

Scouts have mentioned to the harm of the Girl Scouts and the 

harm to the general public. 

  Your Honor, as prior examples that we went through 

show we are continually having confusion and misappropriation 
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of our marks by the Boy Scouts and the marketing of their 

services to girls.  And that harm is continuing and, in fact, 

just today we discovered another example and that’s a website 

that says discovery, connect, take action, which is Girl 

Scout’s terminology.  That’s or mark, that’s our slogan, not 

the Boy Scouts.  Someone out there in the Local Council is 

putting that up on a Boy Scout’s website for, you know, 

trying to get girls to join the Boy Scouts.  And we’re going 

to send them a cease and desist letter.   

  And part of the problem with waiting with any 

delay in this is, any further delay in this is that, you 

know, even with the COVID situation is a lot of the 

infringement is harder to monitor and discover.  Things are 

much more online now in terms of recruiting and much more 

online now in terms of communications, Zoom communications, 

et cetera and so forth, and that’s hard for us to manage. 

  I mean you look at our complaint, you know, flyers 

or they had posters out in front of the school or a church 

that says, you know, Boy Scouts, Girl Scouts, you know, join, 

but was it a Boy Scout thing or was it us.  Those are easier 

to see.  It’s getting a little harder to see now, and we 

shouldn’t have had our -- shouldn’t have this continual harm 

happen to us, this continual brand dilution happen to us, you 

know, with this stay being -- 

  THE COURT:  That’s actually counterintuitive to 
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me.  As I was thinking about this and thinking about the 

effect of COVID-19 on this, I thought well more will be 

online and there will be less recruitment, but you’re telling 

me that’s -- and I would have thought more online would be 

easier to spot it, if you will, but you’re telling me that’s 

not the case. 

  MR. SCHNABEL:  Well, I think, Your Honor, the 

recruitment is moving online, right, so it’s less in person 

and more online.  And the problem with the online recruitment 

from a monitoring perspective, you know we don’t have some 

agreement to monitor what gets sent out.  We have to somehow 

find it.  And someone out in the public has to see something, 

an, i.e., be on an email distribution list.  You know, we’re 

not on it.   

  Somebody out there in the public who they’re 

trying to bring into the Boy Scouts organization has to be in 

that email, realize it’s a problem and send it to us or we 

have to monitor, you know, online social media post to see 

where we’re being tagged and which is how we found these 

abuse claims. 

  So, some of this is -- yeah, some of it you might 

be able to search on the web and it would be a little easier 

than people driving around looking at posters, you know, 

outside of church or a school that’s having a meeting which 

inappropriate using us, but other things are going through 
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email which are harder for us to be a part of if we’re not 

part of the email and no one is telling us what’s in the 

email. 

  THE COURT:  That’s fair enough with the emails. 

  MR. SCHNABEL:  Yeah, so there’s some difficulty. 

  But the point is it’s happening.  You know, it’s 

continued to happen and we gave you the post-petition 

examples, and the Ewing affidavit declaration.  That’s 

continual harm to us and it’s continual harm to the public.  

The public continues to be confused.  And, again, as the 

Third Circuit said and all the trademark law says is that the 

public interest is paramount in protecting them from 

confusion. 

  Your Honor, I think one thing to point out too 

with delay is that our post-petition claim increases the 

longer this continues.  I mean the UCC actually made that 

point and its limit to joinder.  The longer we go, the bigger 

administrative claim we have.  And, you know, that’s usually 

not -- that’s not the case in the run of the mill garden 

variety lift stay motions.  They don’t have an increasing 

post-petition claim.  They don’t have injunctive relief, the 

cease and desist post-petition conduct. We have both those 

things that, frankly, makes us unique. 

  So, Your Honor, really in closing, what we’re 

asking the court to do is to lift the stay so that we can 
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have our real day in court.  And, more importantly, so that 

the public interest can be protected from confusion between 

these two different brands and that’s what the Third Circuit 

tells us to do. 

  Your Honor, if the Boy Scout’s objection is 

successful then the result of that is going to be the Boy 

Scouts, they’re not going to settle with that.  They’re not 

going to allow us to go forward in court to protect our 

trademark, to protect the public.  And it’s going to allow 

the Boy Scouts to continue to engage in marketing practices 

that violate our trademarks and confuses the public.  And, in 

fact, the most egregious conduct could happen like the flyer 

that has our emblem on it.  And we wouldn’t have any 

recourse.  And that’s why the lift stay has to be granted so 

that we can have that recourse and be able to move forward to 

get a trial, to get this thing resolved one way or the other. 

  Your Honor, we’re not like every other creditor, 

as they state.  In fact, we’re very unique.  I have never 

experienced a trademark lift stay motion, and it’s different. 

All their cases that they cite in their brief are not 

trademark motions.  The balance and the harm analysis in 

those cases are inapplicable because the public interest is 

not paramount which it is in our case. 

  THE COURT:  Well, I agree with you, Mr. Schnabel, 

that’s it’s a little different.  And I don’t hear you saying 
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that there’s not a public interest in bankruptcy 

reorganizations and providing debtors’ time to reorganize.  I 

hear you saying there’s a competing public interest that is 

both proprietary to the Girl Scouts but, more importantly, 

the public interest and not having confusion out there 

between the Boy Scouts and the Girl Scouts, and that that 

public interest has to be weighed in the balance, and that is 

a public interest component that we don’t normally see. 

  Am I right on that? 

  MR. SCHNABEL:  I think you are, Your Honor, and I 

think you’re articulating it in a great way. Because the 

public interest to see a restructuring occur, right, to allow 

the Boy Scouts under Federal Law to restructure themselves. 

  It’s not going to be enjoined if you lift the stay 

for our trademark action.  Right?  There’s no injunction 

prohibiting the Boy Scouts from moving forward with their 

bankruptcy.  And the people who are pushing the bankruptcy 

forward, working the bankruptcy are not the trademark lawyers 

and not the trademark experts. 

  Alternatively, if you -- so that public interest 

will go forward if the trademark action is allowed to 

proceed.  There’s no injunction for that.  If you don’t lift 

the automatic stay, Your Honor, there will be an injunction 

with regards to the public and just concern of trademark 

protection and to prevent confusion.  There is an injunction 
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right now with regards to trademark protection and public 

confusion. 

  So if you’re balancing this kind of a public 

interest, if you will, on the two sides which is the greater 

harm would be in denying the motion then it would be in 

granting it because, again, granting the motion does not 

enjoin the debtor at all.  The debtor just has to move 

forward. 

  And yes, Quinn Emanuel and some experts are going 

to work on expert reports, but none of that is going to 

distract or prevent the restructuring from occurring.  And I 

think that’s why the balance, this trademark issue is 

different and why somebody like the Sixth Circuit basically 

said for injunctive relief, the (indiscernible) doesn’t even 

apply.   

  You know in our brief we say in our reply brief, 

Your Honor, you don’t have to make that determination whether 

it applies or not because we believe under cause we’ve shown 

cause, just for the same reason I articulated.  Denying the 

motion stays the trademark action.  Granting the motion does 

not stay the bankruptcy. 

  So granting the motion allows both public interest 

components to move forward in some fashion.  And we don’t 

believe it will be overly distracting.  It’s, at best, minor.  

And in trademark the public interest is the greatest concern.  
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In bankruptcy, I don’t think the public interest is 

necessarily the greatest concern.   

  I mean the public is served by the bankruptcy 

process, but you know plan confirmation or the business 

judgment of the debtor to do, you know, to reject the 

contract or what have you, you know the debtor has its 

interest, creditors have their interest, the committee, 

lenders, and there’s a Code, Your Honor, in which courts 

will, you know, calls the balls and strikes with regard to 

that.  It’s not the same as the paramount public interest and 

trademark.   

  You know, I don’t think there’s Third Circuit law 

that talks about the paramount public interest of a debtor 

not having slight distraction because its trademark lawyers 

have to litigate a trademark action.  So, we think you could 

look at the two, but the scale heavily weighs on lifting the 

stay because, otherwise, there is an injunction on that 

public interest component. 

  THE COURT:  Thank you. 

  MR. SCHNABEL:  So, Your Honor, just in closing, we 

ask that the court grant the motion.  We don’t believe we’re 

like every other creditor.  We think we’re unique. We think 

this trademark claim is unique in the lift stay context.  And 

we think that the injunctive relief component of our claim 

has to go forward in order to serve the public interest 
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appropriately and protect our rights.  And that the damages 

component ought to go forward as well and be liquidated in 

the Southern District because that’s the most efficient and 

economic way to do it for the parties and for judicial 

economy as well. 

  THE COURT:  Thank you. 

  MR. SCHNABEL:  And that’s all I have unless you 

have more questions, Your Honor. 

  THE COURT:  I don’t.  I think I hear you saying 

the slight distraction to the debtor reorganization doesn’t 

outweigh the harm to the public for the confusion that’s 

caused.  And perhaps --  this is not you, this is me; perhaps 

there could be a different calculation if, in fact, the 

business people involved in the restructuring were the same 

as the business people involved in the trademark litigation, 

but you’re saying that the evidence does not show that, does 

not bear that out.  In fact, goes the opposite way. 

  MR. SCHNABEL:  That’s true, Your Honor.  And you 

can just look at some of the job titles in the Kasabian 

declaration at -- if I can find where it was, paragraph -- 

  THE COURT:  That paragraph twenty-two, I think. 

  MR. SCHNABEL:  Twenty-two, I believe.  You know, 

trademark is about the marketing, right.  It’s about the, you 

know, the flyers and the terminology that’s used.  You know, 

it’s research and strategy and research and program 

Case 1:20-cv-00798-RGA   Document 4-1   Filed 06/25/20   Page 84 of 129 PageID #: 119



                                             85 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

development, market, you know director of communications, 

marketing and brand director.  It’s not the CFO.  It’s not, 

you know, the accounting finance team that’s going to have to 

figure out operations and how money comes in, and all those 

things that are very important to bankruptcy. 

  Our claim doesn’t -- those people weren’t deposed 

and they were never listed as witnesses as the Ewing 

affidavit, declaration makes clear.  They were never listed 

as witnesses by the Boy Scouts.  So, yes, there are some 

people that are going to be needed for their trial which is 

many, many months away, but those are not bankruptcy 

restructuring kind of people.  They’re marketing people. 

  THE COURT:  Thank you. 

  MR. SCHNABEL:  Thank you, Your Honor. 

  THE COURT:  Mr. O’Neill. 

  MR. ANDREW O'NEILL:  Good morning, Your Honor, or 

I guess it's the afternoon in Delaware now; it's still 

morning in Chicago.  Andrew O'Neill on behalf of the debtors.   

I'd like to just thank you, again, for making the 

technology available for video; although, sadly, I'm also an 

IT casualty, so I'm on the phone only and I'll have to make 

do.  But please slow me down or ask questions at any time, 

obviously, but this is what I'm working with.   

Your Honor, there's a lot to respond to, I think, 

there.  A lot of it I disagree with and I will address most 
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of that in my prepared comments.  You know, to start, I think 

beyond the declarations, I wasn't planning on spending too 

much time on background because I think that we did provide 

the relevant details in our paper and you continue to hear 

more so during the hearing today.   

You know, a lot of our discussion about the 

background is, of course, about any bankruptcy cases and how 

much is going on, how much there needs to be addressed by the 

BSA, and not just the professionals, but by the actual people 

at the BSA, and I think that's been borne out today like all 

other hearings in this case.  But if there's more background, 

I'd, of course, be happy to answer any questions you have to 

the best of my ability.   

I think, you know, I'll address Mr. Schnabel's 

first two points about, you know, this slide deck that he 

walked through in the first instance and then this conflating 

of the trademark legal question of public interest and 

potential harm to the public and the bankruptcy standard, 

which is about balancing of the harms to the plaintiff and 

the debtors and their estates, and then I'll move into my 

discussion of the balancing of those harms which, well, we 

think clearly demonstrates that the prejudice here is to 

debtors and the estates and their creditors and not to the 

Girl Scouts.  

So, before we get to that, you know, Mr. 
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Schnabel's presentation and Mr. Ewing's declaration, the Girl 

Scouts are trying to obscure the straightforward question 

that I've just described, which is whether cause to lift the 

stay exists and presenting some -- and I'm using their  

quotes -- no video, but evidence meant to support their 

underlying claims.  These examples, which could have and 

should have been submitted in the underlying motion so that 

we could have properly responded to them in our objection, 

are not probative of potential prejudice to the Girl Scouts.  

Only a couple of these examples actually involve conduct of 

the BSA, which is what, after all, the law is seeking to 

enjoin.  

Many of them, I think, save one or two, do not 

allege post-petition conduct.  I could go through each one of 

these slides, Your Honor, and provide an explanation of how 

each one of these are not the conduct of BSA or is not 

demonstrative of ongoing harm to the public or to the Girl 

Scouts, but I actually think the slides largely speak for 

themselves.   

THE COURT:  Why do you think this doesn't go to 

the factors I have to look at for lift stay when one of the 

factors is probability of prevailing on the merits?   

MR. ANDREW O'NEILL:  Your Honor is just a little 

bit ahead of me, which is not surprising at all.  I think, if 

anything, that's exactly what these slides can be used for; 
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although though, I think, typically, the probability of 

success factor is analyzed looking at what's going on in the 

underlying litigation and not through, you know, additional 

evidence submitted to, as Your Honor is not the trier of fact 

in the underlying litigation.  I think at the end of the day, 

these slides actually don't help determine probability of 

success, but, you know, it's in the eyes of the beholder.   

Not surprisingly, Mr. Schnabel recoils with horror 

at some of these.  You know, I look a little more 

(indiscernible), especially at, you know, online postings and 

Instagram accounts and things that have nothing to do with 

the BSA, and, again, this is actually, you know, I'm sure 

after scouring the internet for all of the best evidence and 

this is what we have here.   

In any event, I don't think the probably of 

success factor, you know, will really carry the day here.  

I'm going to argue, you know, for a minute or two that it 

hasn't been met just because of where we are in the 

underlying litigation, but I do tend to agree with Your Honor 

that to the extent these slides are to be considered, they 

should be considered in connection with that factor, which 

is, of course, part of the Rexene analysis that should guide 

the Court today in determining whether to lift the stay.  

THE COURT:  Okay.  Then I guess I misunderstood.   

What don't you think they should be considered as 
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part of?   

MR. ANDREW O'NEILL:  As part of the prejudice to 

the Girl Scouts or, more importantly -- and this goes to the 

next thing that I wanted to address based on Mr. Schnabel's 

comments -- are this perceived public interest or harm to the 

public prong that the Girl Scouts are trying to read into the 

analysis, the Rexene analysis.   

Now, you know, I won't get into the weeds of 

trademark law, although, Mr. Schnabel did misstate a couple 

of things about trademark law, such as a trademark 

infringement constitutes irreparable harm as a matter of law.  

That's not true.   

But more importantly, no Court has ever read this 

public interest or public harm factor into a lift stay cause 

analysis.  None of the trademark cases cited by the Girl 

Scouts, none of the patent infringement cases -- which by the 

way, we do think are important and there is a public interest 

component in patent law -- no case has ever done what Mr. 

Schnabel is asking Your Honor to do, which is to look at 

evidence put forth of, you know, pulled from the website, 

much without a context or, you know, juxtaposed next to Girl 

Scouts branding, and ask the Court to then read into that 

some harm to the public that should be considered in the 

context of balancing the harm of the debtors and their 

estates versus that of the plaintiffs.   
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So, I'll just pause there, Your Honor, and to the 

extent I haven't been, let me be very clear.  We do not think 

there is public interest or harm to the public should be 

included in the prejudice calculus.  It never has been.  It 

hasn't been shown here, but even if it were, this is really 

about balancing the harms to the debtors and the potential 

harms to the Girl Scouts.  

THE COURT:  Did the debtors cite to me a trademark 

case so that I could look at the factors that are used in a 

trademark-specific scenario?   

MR. ANDREW O'NEILL:  You know, the case actually 

that Mr. Schnabel referred to, Dominic's is the one trademark 

case that they referred to that they're relying on here.  In 

that case there's absolutely no discussion of public interest 

or harm to the public.  There's no alteration of the normal 

factors considered on whether cause should be or it's sound 

to lift the stay.  

In that case, Your Honor, there were two TROs 

entered by the District Court prior to the bankruptcy filing.  

The debtor there filed in order to get away from a contempt 

ruling from the District Court.  That case is completely, you 

know, in our view, useless in this context.  That's why we 

didn't pay it any shrift in our objection, much less short 

shrift.  Is it a trademark case.  That's about the only thing 

that it has in common with what is going on here.   
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Your Honor, that case, nor any other that we could 

find, has any reference -- and I'm talking about bankruptcy 

cases here where there's relief to lift the stay requested 

and a Court employs a cause analysis.  There's no case out 

there cited by the Girl Scouts that breathes in this public 

interest, you know, what I'll call "grafting on the public 

interest" test from trademark law into the cause analysis.   

THE COURT:  Okay.   

MR. ANDREW O'NEILL:  So, Your Honor, I could go 

into this in greater detail.  I'm attempted not to because I 

think I just summed it up for Your Honor pretty concisely.   

What Mr. Schnabel is advocating for is just not 

supported in the case law.  He made a (indiscernible) 

argument that there's a public interest here.  We obviously 

disagree with that, but to the extent, you know, that there 

is some question about that, it shouldn't be about a part of 

the balancing of the harms here.  

So, Your Honor, I think, you know, I'd like to 

stay away from sort of distinguishing all of the slides for 

Your Honor and telling you why they don't apply, but, you 

know, other than to potentially this likelihood of success, 

but I would just caution Your Honor that, you know, looking 

at these with a very jaundiced eye is probably a very good 

idea, given -- and I think Mr. Schnabel described why in his 

overriding comments.   
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THE COURT:  But why do I have to look at them with 

a jaundice eye when I look at the exhibits to Mr. Ewing's 

declaration, which includes letters from the Boy Scouts 

acknowledging -- it's not infringement -- acknowledge that 

they shouldn't have been advertising in the way they did and 

apologize for it.   

MR. ANDREW O'NEILL:  I'm not sure that admitting 

some non-BSA entity should have done something differently is 

probative of anything, much less a harm to the public.  

THE COURT:  Okay.  I was off of harm to the 

public.  

I guess you're telling me ignore the slides, and 

they're not probative of anything?   

MR. ANDREW O'NEILL:  That's right.  I think that's 

my major point.  I think if they are to be probative of 

anything, it's to fill the void, which is a big void, in the 

probability of success portion of the Rexene factors just 

based on the lack of any substantive analysis down at the 

District Court level.  You know, we'd argue that they haven't 

met that burden.  

Unlike all of the cases they cite or, you know, 

all of them that come to mind where the cases were 

substantially far into, you know, the substantive portion of 

the case, and Your Honor brought this up in your comments, 

which was, you're flipping the script, Mr. Schnabel; 
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typically, this is the eve of trial or there's already been a 

trial, the debtor is trying to avoid the judgment or avoid 

the trial and that's why they filed for bankruptcy.  And, in 

fact, that's the case in almost all of these cases where 

there's been a successful lifting of the stay and, you know, 

in those cases, they can easily show probability of success.   

We're not sure that's true here, so, again, if 

they're probative, maybe they're probative of that, so --  

THE COURT:  Okay.  But what about in terms of  

harm -- and, again, I'm just struck by your comment that I 

shouldn't give any weight, except, perhaps, when we get to 

probability of success on the merits, to these exhibits when 

I'm looking at a letter from the Boy Scouts of America 

National Council which says, you know: 

"Thanks for your letter and we apologize for the 

inadvertent use of your slogan and appreciate the opportunity 

to correct the error and educate our volunteers.  As soon as 

we received your letter, we began working with the Greater 

St. Louis Area Council to take corrective actions."  

So, the Boy Scouts, why isn't that some evidence 

of also harm to -- not only on the merits -- but harm to the 

Girl Scouts by the Boy Scouts' admission that they're using 

the Girl Scouts' slogan and that's an error?   

MR. ANDREW O'NEILL:  The Boy Scouts, I don't 

think, based on what you just read, are admitting that they 
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did it.   

But more importantly here, Your Honor, I think, 

and, look, we left them an opportunity to respond to this  

new --  

THE COURT:  This isn't new; this is in the 

exhibits that were, I guess, attached to the reply.  

MR. ANDREW O'NEILL:  Right, exactly.  Which, you 

know, again, I think the Girl Scouts could have provided 

those, along with the motion, so that we properly could have 

responded to them, and we haven't had a chance to do so.  

I think, you know, I'll return to this sort of 

overarching point, which is there's a lot of evidence in the 

underlying case.  That's potentially one piece of it.  I'm 

sure there's countervailing evidence, and I don't have the 

answer for you right now, but, again, you know, if that 

speaks to the success on the merits, potentially, for Your 

Honor, I'm willing to accept that -- I don't agree with it -- 

but, you know, the bigger question, of course, is in the 

balancing of the harms.   

THE COURT:  Okay.  So, let's talk about that.  

Give me your argument about that.   

MR. ANDREW O'NEILL:  Yeah.  What I've got here on 

my sheet is my "primary argument," although it took us a bit 

to get here.   

You know, again, the real question here is whether 
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there was cause to lift the stay to continue the trademark 

action in the Southern District of New York right now in the 

middle of these bankruptcy cases.  Your Honor, we believe 

that the Girl Scouts have failed to meet their burden and 

demonstrate that it would be considerably more prejudiced 

than the BSA if the stay were to remain in place.   

We're looking to Rexene, which we believe is 

proper in this district and, of course, Rexene looks to 

whether there's a great prejudice to the bankruptcy estate or 

the debtor resulting from the continuation of the civil suit, 

the hardship to the non-bankruptcy party by maintenance of 

the stay considerably outweighing the hardship of the debtor, 

and then, third, as we've discussed, the creditor has the 

probability of prevailing on the merits.  

And, Your Honor, all of the sort of quotes I'll 

read you are in our brief.  Would you prefer for me to also 

give you a pin cite when I quote or refer to a case?   

THE COURT:  Sure.  

MR. ANDREW O'NEILL:  Okay.  Well, that's from 

Rexene, 141 B.R. 574, 576, 577.   

So, when you're balancing the hardships as 

prescribed by Rexene, the movant bears the heavy and 

potentially insurmountable burden of proving that the balance 

of hardships tips significantly in favor of granting relief 

as against the hardships to the debtor in denying those.  
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That's from Micro Design, which is 120 B.R. 363, 369 from the 

Eastern District of Pennsylvania.  As I've noted already, and 

we'll get into in greater detail, the Girl Scouts have failed 

to satisfy this heavy burden.   

As the Court in Northwest Airlines noted, Your 

Honor, the purpose of the automatic stay is to allow the 

"debtor to concentrate on rehabilitating its business without 

interference by actions of creditors or litigation that would 

hinder the reorganization process," and that's 2006WL687163, 

at Page 1.   

Few cases require as much concentration, I would 

submit, as the case at hand and the BSA cannot afford any 

distractions that could hinder its reorganization process.  

There is simply too much at stake here, Your Honor, and any 

interference in the case would be great prejudice.  Multiple 

courts have found, including in this district, that denying 

requests and have denied requests to lift the automatic stay, 

whereas here, such relief would divert critical resources, 

such as management and other organizational leadership, away 

from the debtors' restructuring efforts.   

The Girl Scouts argue that these cases are not 

instructive because they do not involve trademark cases, but 

clearly that cannot be the case, as this distinction has not 

been drawn in a couple of trademark cases cited by the Girl 

Scouts; again, this returns to the grafting on of the public 
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interest or public harm piece to the balancing of the harms 

analysis employed in lift stay cases.   

In fact, the BSA will be prejudiced if the stay is 

lifted.  As Your Honor is well aware, these cases are 

relatively recent, but there's been a flurry of activity in 

these cases and the BSA is moving as expeditiously as 

possible towards plan negotiations and resolutions of claims, 

while attempting, during a very trying time, to maintain its 

mission and keep its finances on track, in spite of the 

challenges to manage these cases and, of course, the current 

COVID-19 environment.   

And, Your Honor, I think this goes to something -- 

and I'm just getting a little bit ahead here in my notes -- 

but something you and Mr. Schnabel dialogued about, which is 

it's all hands on deck right now at the Boy Scouts.  Every 

person that remains in the organization -- and as you know, 

hundreds have been furloughed -- are trying to further this 

reorganization.  It's not true that certain people that are 

going to be involved if it goes forward in the trademark 

action are not involved in running this business, trying to 

maximize the mission, trying to keep revenues coming in; all 

of those are critical to this reorganization and absolutely 

mission-critical to keeping the BSA around as we know it.  

So, it's not simply, Oh, that person is in 

marketing, so being involved in the Girl Scouts trademark 
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action won't take them away from the bankruptcy case or the 

restructuring; that's not the case at all.  Critically, and I 

just alluded to this, the debtors just can't have any of 

their resources diverted to the trademark litigation while 

these cases are pending.  

THE COURT:  Are you suggesting, then, that however 

long this case is pending, this trademark litigation should 

never go forward?   

MR. ANDREW O'NEILL:  I don't know that I'm saying 

that right now, Your Honor, but I'm saying right now it 

shouldn't go forward; again, and I was going to get to this 

later in my comments, but I'll fast-track to right now,     

Mr. Schnabel claims that this will have to go forward at some 

point.   

I reject that as a false --  

THE COURT:  Why?   

MR. ANDREW O'NEILL:  Well, like in any bankruptcy, 

negotiations takes place.  Who knows what will happen?   

There could be a settlement.  Sure, it could pass 

through a plan and be, you know, preserved in the Southern 

District of New York and go forward after the cases.  That 

plan could be confirmed, not in years from now, but 

relatively soon.   

THE COURT:  But this is not a claim.  There's 

multiple parts of this.  Part of this is injunctive relief so 
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that infringing stops.  

How is this not going to go forward at some point 

in time?   

MR. ANDREW O'NEILL:  But that is still something 

that the parties could negotiate and agree on; again, and, 

you know, there is a big claim component here, as well, which 

I think Mr. Schnabel was glossing over a bit in his comments, 

but to answer Your Honor's question, courts have found that 

injunctive relief actions can remain stayed during cases.  

There isn't some, you know, unique aspect of this; although, 

you know, as we discussed, there's sort of a unique quality 

to the trademark cases.  There just aren't a lot of them, but 

the cases have stayed injunctive relief claims.  

And I'm not saying it's specifically because of 

what we're talking about that you can settle them, but you 

could settle them and, again, I'm not giving the Court any 

tea leaves and --  

THE COURT:  I don't think the courts consider 

whether a matter might be settled as part of the standard of 

the Rexene factors.   

MR. ANDREW O'NEILL:  I'm not saying they do, Your 

Honor, specifically.  I was just responding to you question 

of why this won't inevitably have to go forward at some 

point.  

THE COURT:  I will tell you that's my gut reaction 
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and my gut reaction is the trademark infringement piece has 

to go forward and it's not going forward here.  It's not 

going forward in front of me.  

So, my question is, really, what I've been 

grappling with in reading the papers is what's the 

appropriate timeline?   

Because this is -- the allegation is ongoing 

infringement and why isn't ongoing infringement -- forget 

harm to the public -- why isn't that harm to the Girl Scouts, 

equal in harm to the Boy Scouts?   

MR. ANDREW O'NEILL:  We don't think they've 

demonstrated that, Your Honor, is the simplest answer, but 

more fundamentally in this case -- and we get into this in 

our papers and it's a big component of the argument about why 

they're not going to be prejudiced here -- they've never 

sought a TRO or a preliminary injunction.  This case has gone 

on for over a year with just fact discovery.  They haven't 

sought to fast-track discovery.  They haven't sought to seek, 

you know, relief with respect to the ongoing harm immediately 

in the context of the underlying litigation.  

They're coming in now and sort of changing their 

game plan and we don't think that the estate should be 

prejudiced and bear the risk of hurting the reorganization 

prospects because the Girl Scouts just decided that it's all 

of a sudden an issue that must be heard right now.   
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I can't speak to Your Honor's question about a 

timeline.  I think, you know, the basic principle is that 

there are significant plan-related and bankruptcy-related 

issues that the debtors are attending to right now, and I'm 

going to get into a couple of the details on who and what, 

but any, you know, side litigation that will take significant 

resources -- and I'm talking more about organizational 

resources than the people involved than having to address, 

you know, what will be daily issues -- that taking those 

folks away from the bankruptcy and the restructuring is a 

great prejudice to the debtors and the estates.   

So, Your Honor, there has been some discussions.  

It's in, you know, the declarations and Mr. Schnabel raised 

it, about, you know, what will the actual prejudice be.  And, 

you know, there's been some allusion to the fact that this is 

mostly handled by professionals, by the lawyers.   

That was certainly not the case prior to the 

bankruptcy when this litigation was active.  There was an in-

house legal person at the BSA who spent quite a bit of time 

on this and he was just one of many who spent time on it.  

And going forward, the legal team would have a lot of 

responsibility if that matter were to continue.  

To say that it's just a matter of when people who 

are going to be witnesses would be sequestered to New York 

for a trial is just not the case.  You know, the Legal 
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Department, specifically, I'm talking about here, would be 

involved in expert discovery.  They would be reading reports 

and providing feedback.  They would be involved in the 

ongoing digestion of the facts and anything that comes up in 

the cases.  They would be involved in dispositive motions, 

summary judgment.  They would be, of course, involved in all 

of the prep for trial and the trial itself.  

And I'll just note that this legal team, which is 

now smaller due to the furlough, is also taking a lead role 

in many of the bankruptcy tasks that are charged to the 

company; again, in a bankruptcy, as we all know, it's not 

just the lawyers and the financial advisors that do all the 

work.  In addition to their day jobs, which have become 

incredibly more complicated in recent times, they're also 

attending to numerous bankruptcy tasks.  

You know, just a few are assembling information to 

allow the outside professionals to prepare statements and 

schedules, identifying materials responsible to various 

discovery requests and making sure those are getting into the 

data room.  They've, you know, to date, provided over 5100 

documents and a hundred thousand pages of information, 

engaging with and fielding requests from various media 

organizations regarding the restructuring, assisting in the 

preparation for meetings and presentations with the two 

creditors' committees here and the FCR, implementing cost 
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reduction and other improvements necessary to meet the 

current landscape.  

You know, in addition, Your Honor, these tasks are 

resource-intensive and numerous and they're only, frankly, 

going to get more intense the further we get into these cases 

in the plan process and other issues.  So, you know, as I 

noted earlier, it's these folks in the Legal Department in-

house that would also largely bear the brunt of working on 

the concurrent litigation, were it to continue, and these 

folks are absolutely critical to the bankruptcy and to the 

BSA's mission, so it would be highly prejudicial to require 

them to attend to those, you know, piecemeal litigation tasks 

on the side.  

In addition, there are other members of management 

that would need to weigh in on the strategy and factual 

issues during the litigation and they're also simultaneously 

providing support during the bankruptcy cases, which I noted.  

This is, again, only going to increase, most likely, during 

these cases.  These people, again, their work is critical to 

the bankruptcy and if they were materially diverted through 

this trademark action, it could impair the bankruptcy process 

and the restructuring.  

THE COURT:  Well, let me ask you this.  I know the 

Boy Scouts disagree with the allegations in the trademark 

litigation, but if, in fact, the Girl Scouts have an 
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administrative claim, is it going to be necessary to 

liquidate that claim so that you can confirm a plan?   

MR. ANDREW O'NEILL:  Well, again, Your Honor, 

that's a complicated question at this point in the cases, 

but, you know, one thing is there is the insurance, which  

Mr. Schnabel alluded to and I think, based on what I 

understand about the damages in these cases or what the Girl 

Scouts are alleging as potential damages, they're not saying 

there's been a loss of business; they're saying, basically, 

they're accruing damages by the ongoing case.  So, a stay 

would have something to do with limiting those.   

And so, outside of the insurance, you know, could 

you confirm a case with an unknown administrative claim where 

you reserve for that claim?   

I think you probably could, especially if it 

hasn't been judged in a dollar value.  So, I don't see this 

claim, by any stretch, or this action, as a showstopper from 

a plan process, but, again, Your Honor, the assumption is 

that the Girl Scouts are a creditor, they're on the UCC, 

they're going to be around the table.   

There are going to be opportunities to work all 

these issues out, but it will be easier to do that if there's 

an actual plan process and restructuring ongoing because the 

debtors' resources haven't been diverted outside of the 

bankruptcy to other litigation.  That's, you know, again why 
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the stay is there and we believe it's merited to stay in 

place there.   

So, I've talked about, you know, some of the 

people, some of the functions.  In the Kassabian declaration, 

which Mr. Schnabel referred to, you know, the main thrust of 

that declaration was just to show how intensive and how 

arduous this litigation has been.  There's no reason for us 

to think that that will change and so, you know, again, we 

think it would be quite harmful if the stay were lifted, 

quite prejudicial to the estates.  

One Court, In re U.S. Brass Corp., I think fairly 

characterized the issue here and held that the relief from 

the automatic stay to continue litigation would be extremely 

prejudicial to the debtor in that case simply because the 

debtor was in the early stages of its reorganization efforts 

and its Chapter 11 case is one of an ordinary complexity.  

Surely, the same could be said of these cases, 

Your Honor, regarding the stage and complexity, and I'll add, 

I think the same could be said about, you know, the 

underlying trademark action in terms of its stages and high 

complexity.   

So, again, you know, we've heard from the Girl 

Scouts that they don't think this is real prejudice.  You 

know, the record is littered with cases where there's talk 

about prejudice to management and -- or, I'm sorry -- 
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diverting management and how that's prejudicial to the 

debtors and how that can be a reason to deny lifting the 

stay.   

And I'll just note, Your Honor, the shield, such 

as it is, you know, we've been using this to the best of the 

BSA's ability during the beginning of these cases and to 

somehow, you know, take away the shield at this point doesn't 

seem commensurate, you know, with the situation or the 

perceived prejudice to the Girl Scouts or, frankly, the 

cases.  

THE COURT:  Do you perceive no prejudice to the 

Girl Scouts?  Why aren't the Girl Scouts being harmed?   

MR. ANDREW O'NEILL:  Well, I think the Girl 

Scouts, you know, are arguing that they're potentially being 

harmed because they have to wait and this has to be 

adjudicated soon.   

But the cases where harm is found for the parties 

in the Girl Scouts' position are the cases we discussed, 

which are you're on the eve of trial or you have a judgment 

or you've got a temporary restraining order and somebody 

continues to use your restaurant name.  You know, these are 

demonstrable instances of harm.  

Here, I think the big reason the Girl Scouts have 

added in this public interest argument and the public harm 

argument is to help, you know, help in that respect because 
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there isn't a lot of harm here in waiting to figure this out 

later, either through the litigation or through the plan 

construct.  

THE COURT:  Do you think there's no harm in the 

Girl Scouts being confused with the Boy Scouts from the Girl 

Scouts' perspective?   

MR. ANDREW O'NEILL:  Well, again, I think from the 

Girl Scouts' perspective they think that but I don't see any 

evidence of demonstrating confusion to the public; again, 

this is not walking into a restaurant --  

THE COURT:  I think the Boy Scouts have admitted 

that they have improperly used, someone in the organization, 

and the Boy Scouts have said in the beginning that their 

mission is done through the local councils.  So, the Boy 

Scouts have admitted in these letters some improper use of 

Girl Scouts, I think it was slogans, and I forget exactly 

what this says, "We apologize for the inadvertent use of your 

slogan."  

So, the Boy Scouts have a mission which they are 

trying to preserve.  The Girl Scouts also have a mission, 

okay.   

So, are you telling me that the Girl Scouts, that 

any confusion or any use by the Boy Scouts of the Girl 

Scouts' slogan, because that's what I have something specific 

on here, doesn't harm the Girl Scouts?  There's no harm?   
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Because that's what I hear you saying.  I hear you 

saying there's no harm to them and comparing them to cases 

where they're trying to liquidate a prepetition claim, this 

is a different scenario than a prepetition claim.   

There may be some of the same factors.  There may 

be distraction by management.  It may be the wrong timing.  

I'm just trying to understand your argument as to why there 

is no harm to the Girl Scouts.  

MR. ANDREW O'NEILL:  Again, I mean I'd like the 

opportunity to respond to that letter because I don't think 

that letter, in and of itself, shows that the Girl Scouts are 

being harmed.  I mean, that is the subject of the underlying 

litigation.  

But to Your Honor's question, if there were some 

harm, you know, it would still be balanced against the harm 

to the greater harm, respectively, to the debtors and to the 

estates.   

THE COURT:  No, I'm trying to balance the greater 

harm, so I'm trying to understand the harm to each of the Boy 

Scouts and the Girl Scouts.  And so what I hear you saying is 

there's just no harm to the Girl Scouts.   

MR. ANDREW O'NEILL:  I don't think harm has been 

demonstrated and, again, there's harm to the Girl Scouts and 

harm to the public, which I think the Girl Scouts, and Mr. 

Schnabel made, you know, most of the argument revolve around.  

Case 1:20-cv-00798-RGA   Document 4-1   Filed 06/25/20   Page 108 of 129 PageID #: 143



                                             109 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

We don't have evidence of, you know, at least in connection 

with that and through the slide deck, of people unlike 

walking into a restaurant and buying a hamburger that you 

think is a, you know, a McRib or a Big Mac and it not be, 

people walking into Boy Scouts meetings thinking they're Girl 

Scouts meetings and signing up for the Boy Scouts; that would 

be confusion to the public and harm to the public.  

THE COURT:  Why isn't that harm to the Girl 

Scouts, as well, that they didn't get a member?   

MR. ANDREW O'NEILL:  But, Your Honor, there's no 

evidence of that happening.  Would it be?   

Sure.  But, again, then you have to get into the 

facts and understand whether it was the BSA doing this or 

some voluntary that, you know, nobody has, you know, control 

over at a local council that's unconnected.  I mean, again, I 

really would like the opportunity to respond to the letter 

separately if that is, you know, an issue that is concerning 

to Your Honor, and I'm gathering that it is.  

THE COURT:  It is.  It is an issue that's 

concerning to me.   

The Boy Scouts have made their mission the 

hallmark of this case, along with the rectification of the 

victim abuse and the Girl Scouts, as I said, also have a 

mission.  Confusion in this time where the Boy Scouts are 

dealing with victim abuse would seem to be an issue, and this 
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is ongoing, or the allegation is that it's ongoing, that the 

confusion is still ongoing and it's happening through -- I 

don't know at the BSA level -- but through the local 

councils.  

And the representations of how this organization 

is run, is that the mission?  Is -- I don't have the words in 

front of me -- but it's carried out through the local 

council.  

So, I have concern.  To me, it's a question of 

when does this litigation go forward and, quite frankly, I 

don't know when it interferes the least with the 

reorganization.   

I am very concerned about interfering with 

progress in the case; I am, I think that's a legitimate 

factor.  I don't know, though, if it's better to have a trial 

at the end of the year or better to have a trial a year from 

now and which interferes least.  So, that's what I'm 

struggling with.  

But this is not the liquidation of a prepetition 

claim.  This is a lawsuit regarding alleged, continuing 

infringement.   

MR. ANDREW O'NEILL:  Understood, Your Honor.   

THE COURT:  I guess I'll let you have some 

response to these papers if you want to submit something 

that's going to counter the idea that the Boy Scouts 
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recognizes on some level that its local councils and    

others -- and I don't know -- have, on occasion, improperly 

used the Girl Scouts' slogan.  I've seen the Girl Scouts' 

logo.  So, yes, it creates some concern.   

MR. ANDREW O'NEILL:  Understood, Your Honor.  And 

I think we would like that opportunity.  You know, I'll   

just -- and I hear Your Honor loud and clear, you know, I 

just think that -- I don't want to have the last word -- but, 

you know, to say one thing about this to correct, the 

communication by local council is not the same thing as 

saying there's ongoing harm that is of such urgency that the 

stay needs to be lifted.  Again, that might very well go to 

the merits of the underlying claim, but the harm is a 

different question.  But, again, we would like, you know, the 

opportunity to talk about that more.   

You know, in terms of Your Honor's broader 

question about timing and when this goes forward, you know, 

the answer from the BSA would be, you know, once we've gotten 

to a place where, you know, the restructuring is under 

control and we're guiding toward a plan process and in the 

midst of that or in the process we might have gotten to a 

deal with the Girl Scouts, potentially.   

But I know one thing.  If the case is just -- if 

the stay is listed and the case reverts to the District 

Court, you know, we've heard from Mr. Schnabel that, of 
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course, there'd be no distraction but at the end of the day I 

don't know that we know that.  We don't know what the 

scheduling would be or what the District Court would do, and 

we know that things are going to be hot and heavy in going 

forward in many different directions in the foreseeable 

future.  

So, I understand Your Honor grappling with that 

question, but I would just leave you with that consideration 

on that front.   

THE COURT:  I think that's fair, and I am 

concerned about how these two matters can both go forward.  I 

think that's fair.   

MR. ANDREW O'NEILL:  And, really, Your Honor, 

that's the crux of our argument, is that, you know, there is 

so much to do in this bankruptcy.  And we also acknowledge, 

given where the trademark action is, there's a lot to do 

there, as well, and we simply can't risk the success of these 

cases on how that interplays timewise, resource-wise, cost-

wise.  So, again, we think on the balance that the prejudice 

here is greater to the BSA.   

Your Honor, I'm just going through my notes, but I 

think in sort of talking through your questions about the 

prejudice or potential prejudice to the Girl Scouts, we've 

gotten to that prong of the argument; again, I mean, I think 

it shouldn't be lost on the Court that it never sought 
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immediate relief in the underlying action.  

THE COURT:  And what's your response to  

Mr. Schnabel's reason for why they didn't?   

MR. ANDREW O'NEILL:  I think it's a convenient 

response.  I don't think that, you know, they actually didn't 

do that consciously because they were trying to be good guys.  

I think that they made a choice that they did not 

need a TRO or a preliminary injunction and that behavior 

during the cases or during the underlying trademark action 

reinforces that take.   

And so, you know, to Your Honor's point about this 

going on at some point, maybe that's the right approach, but, 

again, it's not right now and it's not at this point in these 

cases, given the prejudice that the BSA will experience.   

One second, Your Honor, if you wouldn't mind 

bearing with me.   

 (Pause)  

MR. ANDREW O'NEILL:  Your Honor, I have notes here 

agree addressing the longer factor tests.  I'm not sure 

that's necessary, given that Mr. Schnabel didn't get into it.  

I think Your Honor is rightfully focused on the balance of 

the prejudice in Rexene.  

THE COURT:  I'm sorry, which tests?   

MR. ANDREW O'NEILL:  So, in the reply, the Girl 

Scouts discuss one of the longer factor tests, Sonnax.   
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THE COURT:  Oh, Sonnax?   

MR. ANDREW O'NEILL:  Yeah.   

THE COURT:  Yeah, with its, like, 12 or 15 factors 

or something.  Yeah, we don't need to get into all of those.  

MR. ANDREW O'NEILL:  Okay.  And, again, you know, 

we talked a little bit about likelihood of success at this 

juncture.  I'm not sure how much Your Honor wants to hear 

about that.   

THE COURT:  Well, my understanding of the 

likelihood of success is that there only needs to be some 

slight likelihood of success.  We don't get into the 

underlying merits.  

And why isn't there even a slight likelihood of 

success in this case?   

MR. ANDREW O'NEILL:  So, again, I just don't know 

that we have any indicia from the underlying case that 

there's a slight likelihood of success.  Again, admittedly, 

that is -- it's a low bar and so courts, you know, usually 

get over it pretty easily.  

The issue is that unlike most cases where the 

probability of success is incredibly high, given that there's 

already been a trial or a judgment or a ruling, some sort of 

dispositive ruling, we don't have any of that here.   

THE COURT:  Well, can't I take the fact that you 

didn't file a motion to dismiss the same way or was that just 
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a convenient response, as well?   

MR. ANDREW O'NEILL:  Well, again, you know, my 

understanding is that only addressed a couple of issues and 

the judge basically said that it would probably be better 

brought after facts and so it was dismissed in that manner.  

Again, Your Honor --  

THE COURT:  So, everybody's reading the judge.   

MR. ANDREW O'NEILL:  Correct.   

Look, I think, at the end of the day, you know, 

even if this factor is met or the threshold is cleared, this 

is not an overwhelming factor supporting lifting the stay or 

showing cause.  I think it's a borderline, you know, 

borderline meeting this factor and that, again, only takes us 

back to the prejudice to the debtors and the estates and had 

the Girl Scouts compellingly shown that they would be more 

harmed than the debtors and their estates.   

You know, on that front, Your Honor, I think 

there's a good wrap there.  I think in spite of everything 

we've talked about, the bottom line is, Your Honor, the 

prejudice here would be great.  It would put in peril, this 

case, and the reorganization, potentially, and any chance of 

that is not worth lifting the stay for this action to go 

forward, given the potential harm to the Girl Scouts.   

So, we would ask that Your Honor not lift the stay 

at this point and, again, if Your Honor -- it would be 
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helpful, we'd like the opportunity to further address your 

concerns with respect to the letter that you cite in the 

Ewing declaration.   

THE COURT:  Okay.  

MR. SCHNABEL:  Your Honor, if I could --  

THE COURT:  Yes, I'll let you have a chance,     

Mr. Schnabel.   

I'm not sure if it would be helpful, but it's not 

just the one letter; I've flagged several things.  But I 

think it's all the exhibits to the -- no, wrong name -- the 

Ewing declaration.  So, thank you.   

Mr. Schnabel?   

MR. ANDREW O'NEILL:  Understood, Your Honor, and 

we can easily do that and I think it makes sense, given when 

those exhibits came in, you know, after we had already 

objected.   

MR. SCHNABEL:  Your Honor, can I just briefly 

respond?   

One thing:  The Boy Scouts know all about these 

letters.  These know all about these exhibits, right.  I 

mean, and we -- I just can't actually believe I heard today, 

and just like in their objection, like there's no evidence of 

confusion, because they know all of it, and yes, there is.  

We have -- and they know this -- people who signed 

up for Boy Scouts thinking they were signing up for Girl 
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Scouts.  That's a fact.  We have that.  We didn't want to 

bring in the entire merits of the discovery and litigation of 

the Southern District before this Court, you know, which is 

why we put forward the complaint and some examples in our 

opening brief.  And when they made the statement, there's no 

evidence, we put more in.   

But I think at some point it becomes quicksand and 

that we've alleged a colorable claim.  I mean, I'm going to 

do the Rexene factors backwards here, Your Honor.   

I think that the probability of prevailing on the 

merits is a low bar and we've met it.  They filed a motion to 

dismiss.  They withdrew it.  We can each argue what the judge 

really said.   

But after they withdrew that, they never filed any 

dispositive motion -- that's undisputed -- and we've taken 37 

depositions between the two of us over, you know, a year and 

a half and the Ewing declaration sets forth all the other 

discovery that's in that court.  I mean, you don't do that 

for a claim that has no merit.  You file your motion to 

dismiss and you brief it and argue it or you bring it again 

later, but they haven't done that.   

So, I think we've met that bar.  And just looking 

at the complaint and looking at material that has our mark on 

it or says, "Girl Scouts," that's enough of a colorable claim 

for likelihood of success on the merits.   
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Your Honor, in terms of the balancing the hardship 

or prejudice to the estate versus us, Your Honor, day one if 

the stay is lifted, expert reports, expert rebuttal reports, 

expert discovery, summary judgment.  That just cannot be -- 

that is less of a distraction than the stereotypical lift 

stay case where it's only a prepetition damages claim and the 

stay is lifted to let a trial happen early in the case, 

right.   

And this is why this is a little bit of a 

backwards, as you pointed out correctly, argument from us, is 

that lifting the stay now will not cause a distraction that 

will jeopardize the restructuring.  As we put out in our 

papers in the Alvarez and Sidley retention applications point 

out, they were retained in October of 2018.  We filed our 

lawsuit in November of 2018.   

The Boy Scouts were balancing an out-of-court 

restructuring, which they tried to do, but failed.  They were 

balancing our litigation with 37 depositions and tons of 

document discovery and they were balancing hundreds of tort 

claims across the country.  

Now, they still have the restructuring, which is 

like a prepetition workout which didn't work and they don't 

have tort claims right now because they're stayed, and even 

if you lift the stay on a trademark action, there's no more 

fact discovery.  So, it's a much more relaxed, easier, and 
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manageable piece of the litigation.  

And we could argue that we don't know how bad the 

trademark is going to go when fact discovery is closed.  Of 

course we do; it's not going to be as intense as it was when 

we were taking 37 depositions.  So --  

THE COURT:  Well, the bankruptcy does provide an 

overlay of additional things that management has to do and we 

do have the recent -- I don't know if it was a furlough or a 

layoff or whatever of the staff because of COVID-19 -- so, 

there is a reduced staff level that was used in this case.   

MR. SCHNABEL:  And, Your Honor, that's a fair 

point, but the additional requirements in a bankruptcy are 

more on the finance side and the litigation is not about the 

finance side of the house.  They weren't deposed.   

But more importantly, again, none of this comes 

into play with expert reports, rebuttal expert reports, 

expert deposition, and a summary judgment brief.  That's   

not --  

THE COURT:  Well, legal team may be involved.   

This is what I'm juggling, and I appreciate the 

candor --  

MR. SCHNABEL:  Yes, the legal team may be 

involved.  The general counsel hasn't rehired his 

replacement.  You know, he's working side by side with him 

for at least over a month.  So they actually have two people 
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now in a way, when they had one in terms of a head guy.  

And, Your Honor, I think the point is that, yes, 

we're not saying there's absolutely none.  There is going to 

be some.  It's the legal team, at best, in the long-term, 

right, until the end of the year when, potentially, it's 

trial-ready.   

But balancing that to the Girl Scouts' harm and 

the public harm, right, the Girl Scouts' harm is if someone 

uses our symbol post-petition, which we put into the record, 

we can't tell the Boy Scouts anything because they're in 

bankruptcy because the stay is on us.   

And to say that the public interest -- I mean, 

about trademark, let me take a step back for a second.  You 

asked the debtor whether they cited any trademark case 

applying the lift stay and the answer to that question, Your 

Honor, is no, they did not.  

And the cases we cited, the Sixth Circuit case 

doesn't do a cause analysis because it argued the stay didn't 

even apply.  There are not, and I think I said this at the 

outset, there's not this cause in the trademark infringement 

context lift stay cases.  The body of law is just not there.   

But what we do know is what the Third Circuit 

tells us about the paramount importance in trademark 

litigation.  We cited this in our opening briefs, Scott 

Paper, a Third Circuit case, they never bothered talking 
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about it in their objection -- they mention it once -- and 

the Third Circuit says public interest, protection against 

confusion for the public is paramount.   

In the record with the Ewing affidavit, they can 

argue whatever they want about it, but clearly, some people 

are confused because they're combining the two of us.  And 

given what the Third Circuit says about trademark, how can 

you not include the public interests in the balancing of the 

harms when we're asking for the infringement action to go 

forward and that, necessarily, the Third Circuit says, 

implicates the public interests.   

THE COURT:  So, could you say that the Rexene 

factors have to be augmented in a trademark action?   

MR. SCHNABEL:  Yes.  I mean, Rexene wasn't a 

trademark action and the one case counsel, Bass case, you 

know, cited (indiscernible) oral argument, it was not a 

trademark action.   

There's a uniqueness to it because, again, the 

injunctive relief is for the public benefit and to the extent 

that the Girl Scouts or the mark holder gets a benefit, it's 

a (indiscernible); it's an offshot [sic] of it.  But the 

reason it's there is for the public benefit.  

Unlike patent cases where you don't necessarily 

have an injunctive claim and that's what Spansion is 

basically about because the stay was not lifted and, you know 
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what?  The person could be compensated by just having a 

bigger claim from the continued infringement.   

Trademark cannot be -- the injunctive claim cannot 

be appropriately dealt with or dismissed by more compensation 

to Girl Scouts because the public interests can't be 

protected if we're paid more.  It can only be protected if 

there's an injunction.  

And that's why the analysis here on a trademark 

claim is unique and different.  And to say that, you know, 

perhaps we should wait until there's a plan in place before 

we can move forward on the infringement claim, I mean,  

that's -- and to say that we're not harmed by that, I just 

don't understand how you can look at these pictures and not 

say that there's arguably some harm and that the Southern 

District of New York has to take that and assess it.  

And, Your Honor, if you're concerned -- and I 

understand the concern -- about, yes, we are on the 

committee, we understand what's going on in this case in 

terms of the restructuring and when a trial comes about, 

because that's really when there's going to be a lot.  The 

distraction argument has more legs to it than expert 

testimony and so forth.  

And, you know, you could lift the stay and have a 

check-in on what's going on, you know, or talk to the 

District Court judge to say, Look, if you're going to have a 
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trial, let's not do it in the middle of a confirmation or 

something.  And they're going to be able to talk to the 

District Court judge about those kinds of things.  

THE COURT:  They will, but, ultimately, if I lift 

the stay, certainly if I lift it entirely, it's up to the 

District Court to determine when that case goes forward.  

That is not within my control.   

MR. SCHNABEL:  Well, understand.  But I mean just 

like all judges, if your general counsel has to be in two 

trials at the same time, courts work together on that and 

parties work together on that.  We're not going to push, you 

know -- I mean, we understand what's going on in the 

bankruptcy process.  It's not like we're going to be 

involved; we're on the committee.   

I just think it's something that can be managed 

and to say, you know, oh, it's impossible to manage and you 

have to wait until the end of the case is just -- it doesn't 

serve the public interest, which the Third Circuit says is 

important and it doesn't allow us to have our day in court.  

And as you said, you know, it's got to go forward 

at some point and you're not going to have it go forward in 

your courtroom, so we have to go forward with it in the 

Southern District of New York.  What else can we do?   

Your Honor, one last point is the local councils 

and the Boy Scouts of the United States of America, the Boy 
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Scouts of the United States of America have their trademark 

just like the Girl Scouts have our trademark and the local 

councils, just like with our structure, use the intellectual 

property of the Boy Scouts.  You know, it's in the Ewing 

declaration, in terms of going to the brand site and 

downloading flyers or materials to use for marketing 

purposes.  

And just like, you know, I mean we alleged this in 

the complaint about the liability of the Boy Scouts for what 

their local councils do, because as you stated, their 

mission, the way they operate is through their local 

councils.  And that's why in those letters, they apologize 

for conduct of the local councils because they should be 

managing that better.  

And this is one of those cases -- we took 37 

depositions; it's been going on for a year -- it's one of 

those cases that's not one TV commercial and you're suing 

about it where you could go for a TRO and, you know, litigate 

that.  

This is a repetitive pattern which we slowly 

became aware of as they rebranded themselves and tried to 

resolve and then a year later, you know, if two institutions 

that charitable organizations that have been serving the 

public good for over 100 years got locked up in litigation.  

It's not something we did lightly and that's why we didn't 
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file for a TRO.  

So, you know, again, I think taking a step back, 

if the stay is lifted, their restructuring is not going to 

collapse or be in jeopardy.  If the stay is not lifted, we 

have no recourse at all and the public has no way to have 

things move forward to protect itself from confusion.   

And I think in the balancing of that, you have to 

lift the stay.  Not lifting the stay does not put an 

injunction on the bankruptcy -- I'm sorry -- lifting the stay 

does not put an injunction on the bankruptcy.  Not lifting 

the stay does put an injunction on the trademark action.   

To me, both have to go forward at the same time; 

we just have to work together.   

MR. ANDREW O'NEILL:  Your Honor, just if I could 

add one thing, and I know it's argument, but I just want to, 

you know, emphasize, Mr. Schnabel's, you know, speculating 

about who's doing what work in the BSA.   

They're all working incredibly hard, day and 

night, on the myriad of things going on in bankruptcy, so I 

take exception with that characterization of how things are 

working in the Legal Department and, specifically, with the 

top person in that department.  You know, I disagree with a 

lot of the rest, but I think it was all retread, so I won't 

go over point by point, but I did want to add that; it's very 

important.   
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THE COURT:  Okay.   

MR. JAMES O'NEILL:  Your Honor, if I may?  This is 

James O'Neill, the other Mr. O'Neill.  

THE COURT:  Yes.   

MR. JAMES O'NEILL:  Thank you, Your Honor.   

And as you know, Your Honor, the tort claimant's 

committee filed a joinder to the BSA's objection to this 

matter and the tort claimants' committee's only concern is 

the distraction which could result by lifting the stay at 

this time and having the litigation resume.  

And we're right at kind of at a crucial point 

where we are onboard and moving forward and we wouldn't want 

anything to slow down the debtors' efforts as we continue.  

We have a number of matters as Your Honor is all aware of 

because many of these were discussed today that are in 

progress and we don't want to slow that work down.  

We understand that this matter will have to be 

dealt with at some point in time and we heard Your Honor say 

it will go forward at some point and it's not going to go 

forward before Your Honor, but we just think the timing is 

inappropriate at this juncture and that maybe we could take a 

look, again, in 60 days to see where we are or 90 days to see 

where we are so that the matter, perhaps, could be continued 

for that period of time just so we can make some more 

progress in the underlying restructuring case and then 
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perhaps revisit.  

So, I just wanted to voice that concern, Your 

Honor, and that's all I have to say.  

THE COURT:  Thank you, Mr. O'Neill.  

Anyone else?  I think there were some joinders.   

MR. HARRON:  Hello, again, Your Honor.  Ed Harron 

for the proposed future claimants' representative.  

Like the tort committee, we filed a limited 

joinder focused on the distraction this litigation may impose 

on the progress of the case and we would also ask that the 

Court defer lifting the stay, at least at this early stage in 

the case to give the parties an opportunity to focus on 

resolving the underlying bankruptcy.  

THE COURT:  Thank you.   

MS. RINGER:  Your Honor, this is Rachael Ringer 

from Kramer Levin on behalf of the committee.   

We also filed a limited joinder.  I'd certainly -- 

you know, I'll be very brief.  We don't need to add anything 

to what either of the Mr. O'Neills have said.   

But one issue that we did raise in our limited 

joinder that I think Your Honor raised earlier is just adding 

to the balance of harms, the question of if deferring the 

determination has a potential to give rise to administrative 

claims.  That's, obviously, detrimental to the estate and 

unsecured creditors, so that's something that the creditors' 
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committee was concerned about and flagged in our joinder.   

THE COURT:  Thank you, Ms. Ringer.  

Okay.  While I think the debtors had sufficient 

time to respond to what's been filed by the Girl Scouts, 

including the reply, if the Boy Scouts want to file something 

specifically dealing with the exhibits to the declaration of 

Mr. Ewing, yes, Mr. Ewing, you can do so; you have a week, 

whatever's a week from today.   

MR. ANDREW O'NEILL:  Okay, Your Honor.  Understood 

and thank you for that opportunity.   

THE COURT:  And then I will rule from the bench.   

If, in the meantime, the Boy Scouts and the Girl 

Scouts want to talk about when might be an appropriate time 

to lift the stay, you can do that during the week, too, and 

if you come to an agreement, you can let me know, but, 

otherwise, I will rule promptly after I receive that 

submission.  I don't anticipate any further argument.  Okay.   

MR. ANDREW O'NEILL:  Thank you, Your Honor.   

THE COURT:  Thank you for the argument, Gentlemen.   

MR. SCHNABEL:  And, Your Honor, this is Eric 

Schnabel on behalf of the Girl Scouts.  Thank you and thank 

you to chambers for working so (indiscernible) under the 

circumstances.   

THE COURT:  Certainly.   

Okay.  Ms. Boelter, if you're still with us, do we 
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have anything further?   

MS. BOELTER:  Your Honor, Jessica Boelter.   

That concludes today's agenda.  Nothing further 

for today.  

THE COURT:  Thank you very much.  We're adjourned.   

COUNSEL:  Thank you, Your Honor.   

 (Proceedings concluded at 1:27 p.m.) 
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 (Telephonic hearing commenced at 10:24 a.m.) 

  THE COURT:  Good morning, counsel, this is Judge 

Silverstein.  We’re here in the case of Boy Scouts of 

America, case number 20-10343. 

  My apologies for the delay in starting.  There 

were several matters, several documents that were filed, 

filings made Friday and over the weekend that, 

notwithstanding my prep yesterday, I did not see.  So, I’ve 

only just quickly read this morning what was filed Friday and 

over the weekend. 

  So, let’s turn it over to debtor’s counsel. 

  MR. ABBOTT:  Thank you, Your Honor. Derek Abbott 

here from Morris Nichols on behalf of the debtors. 

  We did outline those additional documents, Your 

Honor, in a fourth amended agenda this morning that I assumed 

the court may have seen.   

  THE COURT:  Didn’t see it, but that’s okay. 

  MR. ABBOTT:  I just want to make sure, the last 

item that I’m aware of that was filed, and I just wanted to 

make sure Your Honor had a chance to look at it was late last 

evening, it was a declaration of Chris Celentano.  I don’t 

know if that is among the documents that you had a chance to 

look at. 

  THE COURT:  It is. 

  MR. ABBOTT:  That was filed by Century, Your 
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Honor.  Okay. Fair enough.  I just wanted to make sure that 

the court had, at least the latest. 

  Your Honor, I’m obviously here for the debtors.  

We appreciate the court making the time for this important 

hearing.  Mr. Ducayet from the Sidley firm is going to handle 

the bulk of this argument from the Sidley perspective. So, if 

I may, Your Honor, cede the podium to him.  He’s got some 

thoughts about how we ought to proceed this morning, 

obviously, subject to Your Honor’s comments. 

  THE COURT:  Thank you.  Mr. Ducayet. 

  MR. DUCAYET:  Good morning, Your Honor.  Good 

morning, Your Honor.  Jim Ducayet on behalf of Sidley Austin, 

LLP.  Can you hear me okay? 

  THE COURT:   I can but that reminds me, we should 

probably go over the rules. So, Ginger, can you please inform 

everyone how we’re proceeding. 

  MS. MACE:  It is extremely important that you put 

your phones on mute when you are not speaking.  When 

speaking, please do not have your phone on speaker as it 

creates feedback.  This also helps with the background noise 

so that we can hear the person that is speaking and get an 

accurate record. 

  Also, it is very important that you state you name 

each and every time you speak for an accurate record.  Your 

cooperation in this matter is greatly appreciated.  Thank 
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you. 

  THE COURT:  Thank you.  Mr. Ducayet. 

  MR. DUCAYET:  Thank you, Your Honor.  And let me 

just echo Mr. Abbott’s in expressing my appreciation for 

making yourself available and for doing this hearing under 

these unusual circumstances. This is, obviously, a very 

important matter for our firm and we appreciate your taking 

the time to hear us today. 

  Your Honor, in terms of how we would propose to 

proceed today, Your Honor, as I told the court last Wednesday 

at the status conference, there are essentially three 

witnesses that we would propose to put on.  The way we would 

intend to proceed, Your Honor, if it’s acceptable, would be 

to go in the order that we indicated in the witness list that 

we filed on Wednesday.  And we would propose to have Mr. 

Sneed testify in direct.  We’ll try to make that as brief as 

possible, but I do think it’s important that Your Honor hear 

from Mr. Sneed. 

  And then we would propose, Your Honor, to proffer 

the declaration of Ms. Boelter who is my restructuring 

partner, as well as the declaration of Professor Rapoport’s 

who is our expert.  Obviously, both of them are available for 

any questions that Your Honor may have or any cross-

examination that counsel for Century may want to conduct. 

  Mr. Abbott, as he said, is representing the 
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debtors here.  I anticipate at that point, we would have Mr. 

Abbott put in the declaration of Mr. Whittman who is the 

financial advisor to Boy Scouts, and that would then 

conclude, essentially, the presentation of evidence with 

respect to the application. 

  THE COURT:  Okay.  Let me hear from Mr. Schiavoni 

to see if that’s acceptable.  Let me note that I do not see 

Professor Rapoport on Zoom. 

  MR. DUCAYET:  Yes, Your Honor.  She is standing by 

and ready to dial in when we get to her. 

  THE COURT:  Very good. Thank you.   

  MR. SCHIAVONI:  Your Honor, this is Tancred 

Schiavoni for Century and the Chubb Companies. 

  We spoke about the witnesses earlier in the week.  

Your Honor was told at that time that there is significant 

privilege and confidentiality issues at stake here about our 

client, information that our clients provided to Sidley.  

This is a situation where the debtor and, in a sense, Sidley 

carry the burden. 

  They made the application.  They submitted on 

reply, and they had a full opportunity to reply an extensive 

declaration for Mr. Sneed.  There is nothing that’s been 

offered that suggests he needs to go outside the scope of 

that declaration.   

  I would submit, Your Honor, that they should go 
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forward on the declaration. We face, otherwise, significant 

questions about whether or not further privileges and further 

confidences in connection with our work for Mr. Sneed will be 

disclosed. 

  We’re essentially here being put in a position 

where Mr. Sneed, Chubb’s lawyer, is disclosing and wants to 

disclose the details of his work with Chubb. That work and 

the nature of it is highly contested.  We very much seriously 

contest the accuracy of Mr. Sneed’s description of his work 

but it puts us, Chubb, in the position of client.  And the 

only way we can cross -- we can impeach him or cross-examine 

him is to reveal further details of his work for Chubb.  It 

puts us in an absolutely impossible situation and it’s not 

one envisioned by the rules. 

  Sidley will make that worse by putting this 

gentleman on the stand and offering testimony beyond what’s 

in his declaration.  There is no reason why after weeks and 

weeks, you know, in fact, over a month Sidley needs to put in 

anymore testimony than what they decided, they needed to put 

into a very length declaration for which there was extensive 

back and forth about what was appropriate for them to 

disclose. 

  We very much contest that they disclose 

appropriate matters in what they disclosed and we’re 

extremely concerned that if he takes the stand in an open-
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ended matter that we have no idea where the hearing is going 

to go and we’re in a sort of extra problem because of this 

video that it’s very difficult to sort of address the 

situation on an ongoing basis. 

  So as I indicated earlier in the week, I think 

Sidley ought to go forward on its case, the prima facie case 

it made on its papers, on its declaration from Mr. Sneed. 

  MR. DUCAYET:  Your Honor, if I could be heard on 

that. 

  THE COURT:  Yes. 

  MR. DUCAYET:  Your Honor, as I represented to the 

court on Wednesday and as I will further represent to you 

this morning, we do not intend to have Mr. Sneed testify 

beyond the scope of his declaration. We have addressed 

successfully the objections that Century has raised about the 

substance of what it is that Mr. Sneed put into his 

declaration.   

  But, Your Honor, the reality is that Century is 

accusing my partner, Mr. Sneed, some fairly serious things.  

You just heard it right now.  He’s accusing Mr. Sneed of not 

having accurately represented the work that he did. 

  I do think it would be useful for Your Honor to 

hear from Mr. Sneed directly as you assess his credibility.  

And, you know, we will endeavor, Your Honor, to, you know, 

work with Century in connection with this examination.  But I 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 10 of 272 PageID #: 174



                                             11 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

can tell you right now, the examination will be relatively 

brief and it will be limited to what has been agreed to in 

terms of what would be disclosed.  It will be within the 

corners of the declaration. 

  THE COURT:  Okay.  I reviewed the declaration.  I 

do think it’s important that I hear some extent from Mr. 

Sneed.  I recognize the difficulty that the video, the nature 

of the video hearing has on the hearing process. 

  So what I would like to happen is that Mr. 

Ducayet, you ask your questions.  Mr. Sneed, you pause before 

answering the question so that I can entertain any objection 

that Chubb has to the question. 

  Mr. Schiavoni, are you going to be defending this 

or is one of your partners going to be -- not defending -- 

I’m sorry; is going to be handling this witness or is one of 

your partners going to be handling this witness? 

  MR. SCHIAVONI:  Your Honor, Tancred Schiavoni.  I 

will be handling the witness. 

  THE COURT:  Okay.  So, we need to give Mr. 

Schiavoni an opportunity to object prior to any answer, Mr. 

Sneed, so please pause to we see if there’s an objection.   

  Mr. Ducayet. 

  MR. DUCAYET:  Very well, Your Honor.  We will do 

that.   

  MR. BUCHBINDER:  Your Honor, this is Dave 
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Buchbinder on behalf of the U.S. Trustee.  I’m hoping to take 

a moment here and save the court and the parties sometime 

this morning. 

  Despite all the discussions about sealed 

documents, the parties did that with our office the various 

pleadings that have been filed partially sealed.  They filed 

seal objections. We are satisfied with the proposed 

redactions and we will minimize our comments to the extent 

that these issues come up further.  But in terms of the 

redactions, we’ve reviewed them and we’re satisfied, Your 

Honor.  Thank you. 

  THE COURT:  Thank you.   

  Mr. Sneed, I’m going to swear you in. 

  MR. DUCAYET:  Your Honor, I’m sorry to interrupt 

you.  If I could, before we get started.  I’m not quite sure 

who Century intends to call in their case.  But to the extent 

that they do intend to offer any of the declarants, I just 

request at this point that they be excluded under Rule 615 

while we go into testimony. 

  THE COURT:  Mr. Schiavoni. 

  MR. SCHIAVONI:  Your Honor, we have an expert 

witness here.  I don’t think he should be excluded. We also 

have our client representative is here, Christine is, in 

essence, the client.  I think it’s entirely where under the 

rules it’s entirely appropriate for her to be present. 
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  I see no reason why Mr. Schwartz who is the 

director of litigation ought not also to be present.  I have 

no way to consult with them about whether or not 

attorney/client privileges are being disclosed unless they’re 

aware what Mr. Sneed is doing. 

  MR. DUCAYET:  Your Honor, I don’t have an 

objection to Ms. Russell remaining on the line, as well as 

their expert.  I do believe that’s appropriate.  However, I 

think if Mr. Schwartz is going to be providing evidence here, 

it would be appropriate for him to be excluded.   

  MR. SCHIAVONI:  Mr. Schwartz is our director of 

litigation for reinsurance matters.  He’s the one who hired 

Mr. Sneed.  I need him to know what’s being said so that I 

can consult with him about privileges and attorney/client 

privilege. 

  It’s one of the problems about -- 

  MS. MACE:  Excuse me, Your Honor. Can we have 

people say who they are before they speak so we can get an 

accurate record? 

  THE COURT:  Thank you.  That was Mr. Schiavoni. 

  MR. SCHIAVONI:  I apologize.  Tancred Schiavoni. 

  I have no way to consult because Mr. Schwartz is 

the fellow who is going to, director of litigation for 

reinsurance who hired Mr. Sneed.  I need to be able to 

consult with him about what’s being disclosed.  
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  It’s one of the problems about presenting here, 

Your Honor, and if I could just again, you know, make a pitch 

to you here that substantively the facts are not really in 

dispute here.  And, you know, hearing argument before these 

witnesses take the stand, I actually think would be helpful 

because it’s really the legal standards that apply to these 

facts that are in dispute. 

  You know, a lot of papers were submitted to Your 

Honor in the forty-eight hours going into the weekend, and I 

apologize that we submitted papers on Friday, but we only got 

Sidley’s submission mid-week.  But in that submission, it’s a 

lengthy submission, are really key admissions that really 

narrow the factual issues in dispute.   

  There is not a reason to put on the stand a 

lawyer, our lawyer, to talk about his work his work for his 

client.  I think if the court heard argument on what facts 

are actually still in dispute and what the legal standards 

here are, they would significantly narrow what the testimony 

needs to be that the court needs to hear. 

  THE COURT:  I have quickly, while I’ve read the 

submissions that were made and quickly read what was 

submitted Friday and I agree that the parties often talk past 

each other on what the relevant legal standards are.  But I 

still think there’s an aspect of this case that, at least, at 

this moment appears to me to require some evidence as to the 
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scope of the representations, the representation of Chubb in 

the reinsurance. 

  And there was in Mr. Sneed’s declaration some 

discussion of reinsurance litigation and, in particular, what 

was done here.  So, I still regardless of the argument, I’m 

going to need to understand the scope of the reinsurance 

litigation representation.  So, I’m going to hear Mr. Sneed.  

But under these circumstances, I am not going to prevent -- 

I’m not going to exclude Mr. Schwartz. 

  Okay.  Mr. Ducayet -- I’m Mr. Sneed.  Please raise 

your right hand. 

WILLIAM SNEED, WITNESS, SWORN 

  THE WITNESS:  (indiscernible). 

  THE COURT:  I did not hear that. 

  THE WITNESS:  I’m sorry, Your Honor.  I was on 

mute.  I apologize. 

  THE COURT:  Okay. 

  THE WITNESS:  Your Honor, William Sneed, and I do. 

  THE COURT:  Thank you.  Can you please state your 

full name and spell your last name for the record? 

  THE WITNESS:  William N. Sneed; spelled S-N-E-E-D. 

  THE COURT:  Thank you.  Mr. Ducayet. 

DIRECT EXAMINATION  

BY MR. DUCAYET: 

Q Mr. Sneed, just before we get started, can you confirm 
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for us that no one is in the room with you where you’re 

providing testimony this morning? 

A That’s correct; no one is in the room with me. 

Q Okay. And where are you physically right now? 

A I’m in my office in Chicago. 

Q Okay.  So, Mr. Sneed, let’s start with just a couple of 

background questions.  What’s your current occupation, sir? 

A I’m an attorney, a partner at Sidley Austin. 

Q And when did you join Sidley? 

A 1995. 

Q And do you have an area of specialty of practice at 

Sidley? 

A Reinsurance contract disputes is my specialty. 

Q Okay.  And for those of us who have, you know, a 

passing familiarity with reinsurance, let me just start with 

the basic question which is what’s the difference between 

reinsurance and insurance? 

A Well insurance is an issue, sort of a policy to a 

direct policyholder, state farm insurer or John Smith auto 

driver.  The insurance is insurance of an insurance company 

respecting the liabilities it incurs under its policies. 

 There’s different kinds of reinsurance, a policy 

specific reinsurance.  There’s programs, wide reinsurance.  

There’s catastrophe reinsurance.  But, in the event, the 

basic views that reinsurance is insurance covering insurance 
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companies. 

Q  Okay.  And you said that you have a specialty in 

reinsurance contract disputes.  Can you describe what you 

mean by that? 

A Well, I’ve been working in the area since 1987, since I 

started.  Reinsurance contracts disputes arises when an 

insurance company has settled a loss with direct policyholder 

involving a direct policyholder and then tries to recover its 

reinsurance.  So usually there’s an issuance of a bill or the 

reinsurer fails to pay or refuses to pay.  There’s some 

exchanges and eventually the insurer has to decide whether to 

put that in dispute. 

 Most reinsurance contract disputes are arbitrated, but 

some are litigated.  I’d say about 80 percent in my 

experience are arbitrated.  And the goal of the insurer, and 

I typically represent the insurer, is to understand why the 

reinsurer isn’t paying and then address it.  And convince the 

arbitrators or the judge or the jury that the reinsurance 

contract requires payment.  It’s a dispute under a 

reinsurance contract. 

Q Okay.  And, Mr. Sneed, is it usually the case that the 

underlying insurers are parties to that reinsurance dispute? 

A Never.  I’ve been doing it for thirty-three years.  

I’ve never seen a policyholder involved in a reinsurance 

contract dispute.  It’s between the reinsurer and the 
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insurer, under our court decisions that -- there’s no privity 

with the policyholder.  They’re not a party to the 

reinsurance contract.  It’s a contract between the insurer 

and its reinsurer. 

Q And, Mr. Sneed, is it common for insurance companies to 

have separate and distinct groups that address direct claims 

versus reinsurance claims? 

A Yes.  It’s really basically in the industry an article 

of faith that the folks who handle direct insurance are 

defensive claims and coverage disputes, if any, are not 

assisted or supplemented by people who deal with reinsurance 

contract disputes. They’re separate. 

 The insurance lawyers inside a client and the outside 

counsels aren’t involved in the direct insurance.  In fact, 

they’re purposely kept out of the direct insurance disputes 

because companies want to handle their claims, their direct 

claims without regard for reinsurance. There’s basic reasons, 

vis-à-vis, the policyholder for that, and there’s vis-à-vis 

the reinsurers for that. 

 So the reinsurance lawyers, inhouse or outside, are not 

advising or dealing with the direct insurance disputes.  It’s 

kept separate.   

 I had a client who testified -- 

  MR. SCHIAVONI:  Your Honor -- actually, Bill, Mr. 

Sneed, I’m going to ask you to stop there.  I don’t want you 
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to get into anything that may be privilege. 

  THE WITNESS:  Oh, I’m sorry.  I’m sorry.  I won’t.  

I was just referring to a different client of mine who 

testified in his deposition that it’s church and state. 

BY MR. DUCAYET: 

Q Okay. So, Mr. Sneed, let’s turn now to the specific 

work that you were asked to undertake on behalf of Century 

that’s at issue here. 

 Did you handle certain matters, certain reinsurance 

disputes for Century beginning in the fall of 2018? 

A Yes. 

Q And when were you actually retained? 

A The first conversation I had about reinsurance contact 

was on October 5, 2018 and the first time I recorded a bill 

to the client was October 9, 2018.   

Q And as of that time, Mr. Sneed, did you have any active 

matters for Century or Chubb? 

A No. 

Q When was the last time that you had done any work for 

Century or Chubb? 

A It had been about ten months, the nine, ten months 

prior was the last activity involving Century or Chubb? 

Q Okay. And did any of the matters that you were asked to 

undertake in October of 2018 involve or relate to payments 

that Century had made under its policy issues to the Boy 
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Scouts? 

A Yes. 

Q And let me ask you to identify those matters consistent 

with the agreement that we have with Century about disclosing 

the names of, at least, one of the reinsurers? 

A Okay.  The call and my involvement in October of 2018 

was specific to reinsurance contract to speak with Lloyds of 

London Syndicate.  And about nine, ten months later, Century 

engaged us on a separate dispute with another reinsurer that 

related to a Boy Scout settlement.  So in October of 2018, it 

was just Lloyd’s. 

Q Okay.  And let’s focus the testimony now just on the 

Lloyd’s matter. We can deal with the second matter 

afterwards.   

 But with respect to this Lloyd’s engagement, when you 

were retained in early of 2018, what was the scope of the 

representation that you were asked to undertake? 

A I was asked to consult, to review an arbitration 

record, a past arbitration and to advise Century on remaining 

issues.  There had been an arbitration between Century and 

Lloyd’s about a Boy Scout settlement billing.  The 

arbitrators had ruled for Lloyd’s.   

 I and my firm had no involvement whatsoever in that 

arbitration.  The award was issued in May of 2018.  But they 

issued a narrow ruling.  And it allowed Century to rebill the 
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same claims that it already paid but to package them up a 

little differently and rebill them to the same reinsurance 

contract.  That had happened and there was going to be a 

dispute about whether Lloyd’s paid those. 

 And there was a large issue that wasn’t ruled on in the 

first arbitration as I was asked to look at that issue 

because the thought was it was going to come up in a second 

arbitration which, at the time, they first talked to me 

hadn’t been demanded yet. 

Q Okay.  And now, Mr. Sneed, in connection with the 

representation that you just described what materials were 

you provided?  And when you describe this please, limit it to 

just the categories of information.  I don’t want you to 

reveal the content of any information that you received. 

A There were three categories.  There was a paper that 

Lloyd’s had filed in the Federal Court of Massachusetts to 

confirm the result in that first arbitration.  There was the 

record of the first arbitration, the hearing transcripts, for 

instance. 

 Later on, not at this stage in October or the fall or 

November of 2018, but later on I was provided with what I 

call placement records, historical records regarding 

negotiations of the reinsurance treatise between Century and 

Lloyd’s dating back to the 1950’s, 1950’s and 1960’s 

documents; those three categories. 
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Q Okay.  Did there come a point in time, Mr. Sneed, where 

the scope of the work that you were doing in the Lloyd’s 

matter extended? 

A Yes. 

Q And when was that? 

A November 30, 2018. 

Q And how did it expand? 

A Josh Schwartz called me and said that they wanted to 

retain me and our firm to handle the second arbitration with 

Lloyd’s which they had, in fact, demanded.  Another firm had 

demanded it on November 9.  And Lloyd’s had responded in some 

fashion to that demand later in November. And on November 30, 

Josh Schwartz called and said we want you to handle this 

second arbitration.  There’s probably going to need to be 

litigation to get it to go forward.  And that was the scope 

of the engagement. 

Q Okay. Any connection with that expanded scope did you 

receive any categories of additional materials? 

  MR. SCHIAVONI:  Your Honor, I would just -- Your 

Honor, respectfully.  This is Tancred Schiavoni for Century.  

I would object to Mr. Sneed lifting or describing the 

substantive communications he had with multi reinsurance 

lawyers or Chubb.  

  If he’s only going to list the papers that’s fine, 

the categories of papers.  But I would, at least, want notice 
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in advance if he’s going to describe the various lawyers that 

he spoke to and the privilege information that they conveyed 

to him. 

  THE COURT:  Okay.  At this point, I think the 

question was the category of documents, is that right, Mr. 

Ducayet? 

  MR. DUCAYET:  Yes, ma’am. 

  THE COURT:  Okay. So, let’s restrict it to that.  

And let me comment my experience is that lawyers are 

notoriously bad witnesses because they anticipate questions 

and where it’s going.  But, Mr. Sneed, I think you’re doing a 

very good job of just answering the question that’s asked, so 

I would ask you to continue to do that. 

  THE WITNESS:  Yes, Your Honor.   

  Can I get the question again, please? 

BY MR. DUCAYET: 

Q Sure, I just wanted to know if in connection with the 

expanded scope of the Lloyd’s representation at the end of 

November whether there were any additional categories of 

documents that you received? 

A The answer to that is no; nothing additional. 

Q Okay.  Did the work that you were doing for Century in 

connection with the Lloyd’s reinsurance dispute involve any 

past or present insurance coverage disputes between Century 

and Boy Scouts? 
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A It did not. 

Q Did you ever obtain any information relating to the 

substance of any insurance coverage disputes between Century 

and Boy Scouts? 

A I did not. 

Q Did you need that information in order for you to do 

the work that you’ve been asked to do? 

A I did not. 

Q And why not? 

A The dispute between Century and Lloyd’s was narrow and 

it was a classic reinsurance contract dispute.  The 

reinsurer, Lloyd’s, was saying the way you prevented these 

(indiscernible) to me violates a definition in my reinsurance 

contract, a definition that deals with people in this area 

called accumulation. 

 Century had paid multiple molestation claims; the 

defendants settled them.  How do you package it and present 

it to the reinsurer?  Century said I can combine different 

claims together as one loss and get into the reinsurance that 

way.  The reinsurer said, you can’t.  It violates the 

definition in the reinsurance contract, a particular term 

about occurrences arising out of an event.  And that was the 

dispute.   

  This particular term has been disputed between 

reinsurers and insurers for thirty years.  And this is what 
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our work was about was that definition in the reinsurance 

contract.   

Q Okay.  And, Mr. Sneed, if I’m understanding you 

correctly, did the claims at issue here, did those involve 

payments that had already been made by Century on behalf of 

Boy Scouts? 

A Yes.  Past settlement. 

Q Okay.  And by the way, you mentioned I think at the 

outset when you were describing what reinsurance is that 

there are different kinds of reinsurance.  Can you explain, 

you familiar with the term treatise reinsurance versus 

facultative reinsurance? 

A Yes.   

Q Can you explain the difference between those two? 

A I can.  Treatise reinsurance is a treaty.  It’s like a 

treaty between nations.  It’s basically defines the overall 

relationship between the insurer and the reinsurer and 

typically runs for a year and covers a whole gamut, a whole 

book of business like all auto policies you issue in 1966 or 

all medical malpractice you issue in 1995.  And those are 

broad agreements.  They’re not policy specific.  They cover 

everything that’s described in the scope.  They’re entered 

into at the beginning of the year and they cover what the 

insurer, or rights throughout the year.    

 Facultative reinsurance and contracts are policy 
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specific.  So State Farm wants to insure John Smith who wants 

high limits.  So, it doesn’t want to retain all of that risk, 

so it goes and it buys specific reinsurance to cover that 

policy.  That’s known as facultative reinsurance.  It’s 

different than Treaty.  It’s policy specific. 

Q Okay.  And was the Lloyd’s reinsurance policy, was that 

a treaty policy or was it facultative? 

A Lloyd’s is all treaty. 

Q Okay.  Let’s turn briefly then, if we could, to the 

second reinsurance matter.  And, again, I caution you, don’t 

reveal the name of the reinsurer in connection with any of 

the answers that you’re going to give me. 

 But did there come a time when Century asked you to 

become involved in a reinsurance dispute with a second 

reinsurer? 

A Yes, it did. 

Q And when did that happen? 

A It was in July of 2019. 

Q Okay.  And in connection with your engagement in that 

matter, again keeping it limited to sort of the categories 

and not getting into any of the substance of the 

communications or the information that you were provided, 

what are the categories of documents that you were given? 

A It was exchanges between Century and that reinsurer 

about some particular billings Century had issued for 
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particular settlements that had happened in 2018 and 2018.  

And I think at one stage, I also got a deposition transcript 

of an abuse claimant because there was an issue being raised 

about when -- 

Q Bill, let me stop you there and you don’t need -- 

A Okay.  The categories were the exchanges between 

Century and the reinsurer and a deposition transcript. 

Q Okay.  Thank you. 

 Did the dispute with that second insurer, like the 

Lloyd’s dispute, involve claims that had already been paid by 

Century on behalf of Boy Scouts? 

A It did. 

Q And did the dispute with the second reinsurer involve 

any question about the underlying coverage that was provided 

by Century to Boy Scouts? 

A The answer to that is no. 

Q Okay.  All right and in connection with the work on 

that second matter did you ever receive any confidential or 

privileged information relating to the payment of any of 

those claims that were at issue in the reinsurance matter? 

A No. 

Q Okay.  Mr. Sneed, let me change topics here and I want 

to ask you some questions about some communications that you 

had with Century in late 2018 and into the 2019. 

 I think you mentioned earlier that at the time that you 
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were asked to get involved in the Lloyd’s matter, you didn’t 

have any other active matters for Century.  Did that have any 

impact on the practice that you went through internally at 

Sidley’s to open up a matter? 

A It did. 

Q How was that? 

A When I tried to open the matter on Lloyd’s and a 

separate one involving a different Chubb entity unrelated to 

Boy Scouts, the people I submitted the papers to at the firm 

to get the matters open responded to me that Century and 

Chubb had been identified in the system as inactive or 

former.  And I had to go do things in order to get these 

matters signed up. 

Q And what were the things you needed to do? 

A I had to go get advance waiver, get an engagement 

letter with Chubb.   

Q And at the time that you were asked to do this -- well, 

let me strike that. 

 Did you, in fact, reach out to Century about an 

engagement letter including an advanced waiver provision? 

A I did. 

Q And do you recall when that was? 

A It was in November of 2018. 

Q And at the time that you reached out to Century about 

that advanced waiver, were you aware of the fact that Sidley 
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had been retained by the Boy Scouts? 

A I was not. 

Q Let me ask you, Mr. Sneed -- well, Mr. Sneed, you said 

you reached out in late November of 2019.  What exactly did 

you communicate to Century? 

A It was November of 2018.  And when Josh Schwartz called 

and say we want you to handle this Lloyd arbitration, I said 

my firm’s requiring me to get an advanced waiver and a 

standard engagement letter.  I need to go through that 

process. 

Q And does Century typically give engagement letters; do 

they do engagement letters? 

A No.  They do not. 

Q And does Century typically define the relationship 

between itself and the law firm that it retains? 

A Century issues what’s called a service level agreement 

or an SLA to the firm with a variety of provisions.  And 

that’s what they say governs the relationship. 

Q Okay. So going back to my original question, what is it 

that you communicated to Mr. Schwartz at the end of November 

of 2018? 

A My firm was requiring me to negotiate an engagement 

letter on the terms that Sidley typically wanted now being 

the protocol we were under.  And so, I was going to send him 

through waiver language, and I did in December of 2018 and 
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non-contentious, I think transactional. 

Q Okay.  And did Mr. Schwartz respond? 

A He did. 

Q And how did he respond? 

A Pretty immediate rejection. 

Q Notwithstanding Mr. Schwartz’s rejection did the 

discussions with Century about an advanced waiver continue? 

A It did. 

Q And when did those discussions after the initial 

rejection when did those continue, respectively? 

A They continued throughout the beginning of the next 

year, January, February, March of 2019. 

Q Okay.  So, Mr. Sneed, let me ask you, you have your 

declaration in front of you or behind you? 

A I do. 

Q Okay. Can I ask you to take a look at Exhibit 2 to your 

declaration?   

  MR. DUCAYET:  And, for the record, Your Honor, 

this is Docket 532-2 which is a March 4th, 2019 email from 

Mr. Schwartz to Mr. Sneed. 

BY MR. DUCAYET: 

A I have it front of me.  

Q Okay.  Do you recognize this document? 

A I do. 

Q What is it? 
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A It is an email from Josh Schwartz to myself dated March 

4, 2019. 

Q Okay.  And what did you understand this communication 

from Mr. Schwartz to be? 

A We’ve been having exchanges over advanced waiver 

language and request and this was what Chubb was offering to 

us, specific to bankruptcy insolvency matters. 

Q Okay.  And this is a topic that you had been discussing 

with Mr. Schwartz, this time? 

A Yes, we’ve been discussing it in 2019 prior to this. 

Q And do you know if Mr. Schwartz was consulting with 

anyone within Chubb who had experience in bankruptcy? 

A I do know that. 

Q And what was said in that regard? 

A Well, it’s even in the email itself, the exhibit, right 

at the start.  But I recall in our discussion Josh had to go 

to people in his company with experience and expertise in 

bankruptcy and insolvency to address and spell out specific 

things that are happening in the bankruptcy or in insolvency.  

And the result was this email to me. 

Q Okay.  And, ultimately, did Sidley agree to the three 

conditions that are laid out in this exhibit? 

A He would not. 

Q Okay.  And why is that? 

A I’m sorry -- some background. 
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 The view at our firm was that individually negotiating 

specific provisions like this would become unwieldy and for 

that reason, we didn’t accept this.  That there would be too 

many variations across clients and it would be difficult to 

keep track of and (indiscernible). 

Q Okay.  Mr. Sneed, I want to switch topics again.  And 

if I could ask you to take a look at Exhibit 5 to your 

declaration.  And for the record, that is Docket 532-5. 

A I have it. 

Q Okay.  And can you identify that for the record, 

please? 

A This is an email chain that begins December 13, 2018 to 

Josh Schwartz.  Then it flipped to me, and I respond, and 

Josh responds to me.  

Q Okay.  Let me direct your attention to the first email 

in the chain, that’s the December 13th email from Mr. 

Schwartz to you.  Do you see that? 

A The first email or the second? 

Q The first email in sequence, so the original email that 

was sent by Mr. Schwartz to you. 

A Well the original one from him to me, I have that, yes. 

Q Okay.  And let me just ask you to read, if you could, 

the first sentence of that email after good morning? 

A Okay.  Now, good morning appears in the email to Josh, 

not the one to me. 
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Q Excuse me, I’m sorry.  Thank you for clarifying that. 

This is a forwarding of an email that was sent to Josh, 

correct? 

A Correct. 

Q Okay.  Thank you for clarifying that, Mr. Sneed. Could 

you just read that first sentence of the original email that 

was sent to Mr. Schwartz that was then forwarded to you? 

A Okay.  It says,  

 “Good morning.  As you can see from the article from 

this morning’s Wall Street Journal, BSA is considering filing 

for Chapter 11 bankruptcy.” 

Q And then could I ask you to read the last sentence of 

that paragraph? 

A “BSA has retained Sidley to advise it on the bankruptcy 

issues.” 

Q Okay.  “So that was forwarded to you by Mr. Schwartz.  

And so, the next email in the chain, which is right up above, 

can you just read the first line of that? 

A Josh writes to me, “Hi Bill, FYI below.” 

Q Okay.  And the version that’s been agreed to by the 

parties for purposes of this public proceeding have some 

redactions in it, but let me just ask you.  In either of the 

redacted or the unredacted language that appears after FYI 

below, did Mr. Schwartz raise any issue or concerns about the 

representation, potential representation of Boy Scouts by 
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Sidley? 

A He did not. 

Q And did you respond to Mr. Schwartz? 

A I did.  I responded the same day. 

Q And what did you tell him? 

A I told him that I needed -- I emailed him, that I 

needed to figure out some things and get some information 

that my firm and then get back to him. 

Q And did you get back to him? 

A We spoke the next morning. 

Q And what did you tell Mr. Schwartz the next morning on 

your call? 

A I told Josh that I had, in fact, spoken with people at 

my firm including someone who could speak to this Wall Street 

Journal article and that I couldn’t confirm or deny what was 

in a press report in the Wall Street Journal.  We had 

confidentiality duties. We couldn’t speak to that. 

 But I had also told Josh that we didn’t consider, 

Sidley didn’t consider representation of an insurer to 

collect its reinsurance to be adversity to the policyholder 

who’s been paid by the insurer, in this case Boy Scouts.  And 

so, I told him we did not consider that we had a conflict 

that prevented us from representing Century against Lloyd’s 

on the Boy Scout’s reinsurance billings that hadn’t been 

paid. 
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Q And what was the basis for that? 

A The representation of the insurer against the reinsurer 

is about a reinsurance contract to which the policyholder is 

not a party.  The policyholder is not interested in or have 

privity with the reinsurer. 

 If I can give an analogy, I thought about this. 

 Let’s assume I specialize in unemployment insurance 

benefits and someone is laid off and comes to me and says I 

need to try to file for unemployment.  And I say well I know 

how to get that from the state; here are the things you need 

to do.  I will be interested.  Where did you work?  When were 

you laid off?  What was your benefits -- in order that I can 

advise on collecting from the unemployment fund? 

 But I’m not adverse to his employer or former employer.  

I’m not.  And we mention earlier reinsurance and direct 

claims being kept separate and distinct and they are.  The 

reinsurance dispute is not the insurance dispute.  We don’t 

offer advise to the insurer about what its doing with its 

policyholder.  Not only do we not do that, they don’t want us 

to do that.  It doesn’t happen.   

Q Okay.  Mr. Sneed, did Mr. Schwartz respond at all to 

the explanation that you gave him? 

A In our call he was pleased to hear that we had no 

conflict and could continue to represent Century against 

Lloyd’s. 
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Q Okay.  And at any point during that telephone call with 

Mr. Schwartz did he ever say in sum or substance, look, I 

understand you can’t confirm this, but if it’s true that you 

represent Boy Scouts, we’re going to have a major problem? 

A He did not. 

Q Did he say we review this as a textbook unwaivable 

conflict? 

A He did not. 

Q Okay.  Did the topic of Sidley’s representation of Boy 

Scouts come up in any of the discussions that you had in 

early 2019 about the advanced waiver? 

A It did a couple of times. 

Q And how did it come up? 

A We had multiple calls, myself with Josh at one time, an 

additional partner of mine and me with Josh about trying to 

bang out language both sides could agree to.  There was give 

and take and discussion about what happens in a bankruptcy 

and what is actual adversity and different gradations of it. 

 During these discussions, at least twice, Josh 

commented to me this is all because you guys represent Boy 

Scouts, isn’t it?  And I just (indiscernible).  I said it’s 

not.  In fact, these requests I’m getting to negotiate 

advanced waivers they’re coming from management, not the 

restructuring partners.  This is broader and not specific to 

a particular policyholder or insurer. 
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Q Mr. Sneed, based on your interactions with Mr. Schwartz 

over this time period, is there any doubt in your mind that 

Mr. Schwartz was aware of, at least, the possibility that 

Sidley was representing Boy Scouts? 

A There’s no doubt in my mind. 

Q Okay.  Let’s fast forward then, if we could, Mr. Sneed, 

to October of 2019.  Did there come a point in time when Mr. 

Schwartz did, in fact, raise a concern about Sidley’s 

representation of Boy Scouts? 

A Yes. 

Q And when was that? 

A On October 29, 2019. 

Q And how did Mr. Schwartz raise that issue? 

A He reached me on my cell phone and called to tell me he 

hated to be the bearer of bad news but they just learned that 

our firm represented Boy Scouts in the restructuring and they 

were going to have to consider that and needed information 

about it.  And he was calling to let me know that. 

Q Okay.  Did you have any reaction to his statement that 

he had just learned about Sidley’s representation? 

A I did.   

Q And what was that reaction? 

A I was incredulous.  To me was something that he knew 

from ten months ago, had raised with me a couple of times in 

early 2019, and this whole notion that we just discovered 
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this was surprising and annoying to me. 

Q Did you express that to Mr. Schwartz? 

A Yes. 

Q Did that -- during that conversation did Mr. Schwartz 

definitively state that he believed that Sidley’s 

representation of Boy Scouts was a conflict? 

A No.  No.  It was cast in terms of potential need to 

consider it.  It wasn’t flat out you’re conflicted period.  

It was cast at that time and forward for the next few months 

as we need information to make a determination. 

Q Okay.  And how did you leave things at the end of that 

call? 

A Well he told me he was going to send me an email, and I 

said I’ll wait for it, and I got it, and I would notify the 

other people in my firm about this.  And then it was 

basically follow what they instructed me to do. 

Q Okay.  And let me ask you, if you could, to turn to 

Sneed Exhibit 7 which, for the record, is Docket Number 532-

7.  

A Yes, I have it. 

Q And this is another email string, Mr. Sneed, so let’s 

see I can get this right this time.   

 Looking at the first email in sequence which is at the 

end of the chain; do you see that? 

A Yes. 
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Q And that’s an email from Mr. Schwartz to you on October 

29th at 5:48 p.m., do you see that? 

A Yes. 

Q And is this the email that you were just describing 

that was sent to you after the conversation that you had? 

A It was. 

Q Now after you had this discussion with Mr. Schwartz on 

October 29th, who did you understand was going to be taking 

sort of the primary responsibility for addressing with 

Century its issues about Sidley’s representation of the Boy 

Scouts? 

A The restructuring lawyers at our firm involved with Boy 

Scouts were going to take the lead on that. 

Q And when was the next time that you spoke with Century 

about this issue? 

A December 18 of 2019. 

Q Okay.  And did you initiate that call? 

A I asked for it, yes. 

Q And what was the purpose of you initiating that call? 

A The purpose was to try to make progress. Following 

October 29 there had been exchanges between Chubb and Century 

representatives and folks from my firm.  I was copied on 

them.  I wasn’t really corresponding. 

 They were -- they struck me as unproductive posturing 

and bickering.  And I wanted to tell Josh, and Christie 
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Russell was also on the call, that we needed to get past 

this. We needed to resolve this.  We needed to meet and get 

past posturing and have a discussion about the true concerns 

and that was the purpose for my call. 

Q And, Mr. Sneed, I’m sure that you’re aware, at this 

point, that Century has accused you of threatening and 

bullying them on that call in December; are you aware of 

that? 

A I’m aware. 

Q And is that accurate? 

A No, it is not. 

Q Did you ever threaten Century? 

A No.  What I did, the call at the start, said I’ve seen 

these exchanges.  They’re not productive.  We want to 

continue to do this reinsurance work for you, but it’s not 

going to be possible if this letter writing contest and 

accusations keep coming back and forth.  We need to get past 

it. 

 Our firm’s view, our representation of Boy Scouts and 

the restructuring was not a conflict, vis-à-vis Chubb.  We 

weren’t going to withdraw from representing them. We wanted 

to continue to represent Century in the reinsurance matters 

they entrusted to us.  But I wasn’t going to keep getting 

letters and emails and bickering from my own client. 

 I wanted this worked out.  I wanted a call of the more 
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senior people instead of the lawyers.  You know I used the 

word posturing and I used this during the call and it 

antagonized them, but I wanted to get past the posturing.   

Q And, Mr. Sneed, how were things at the conclusion of 

that call? 

A Well at the conclusion of the call, I thought there was 

a good chance we were going to have this conference I asked 

for, you know, among the senior people.  Christie and Josh 

said they would consider it.  And they said, you know, we 

have multiple constituencies here.  We might not get back to 

you right away, but we’ll get back to you.  So, I was hopeful 

that maybe we would get beyond letter writing and into a 

discussion about what to do.    

Q And after this telephone conversation what was the next 

communication that you received from Century? 

A I was copied on a letter emailed to our firm on January 

3 of 2020, a Friday. 

Q Okay.  Let me ask you then to take a look at -- do you 

have Mr. Schwartz’s declaration in front of you? 

A I have it. 

Q Okay.  And just so the record is clear, this is the 

Schwartz declaration with the exhibits that the parties have 

agreed to concerning redactions and confidentialities, is 

that the version you have in front of you? 

A I have a redacted version. 
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Q Okay.  And it should be Docket Number 539, is that 

correct? 

A Correct.  

Q Okay.  Let me ask you to turn to Exhibit 5 which is at 

page 47.   

A Yes.  I have it. 

Q Okay.  Is that the letter you were just talking about? 

A Yes. 

Q Okay.  And if I could just direct your attention to the 

second paragraph there in the middle, do you see where it 

says, “we are unable to rule out that your firm’s 

representation of Boy Scouts,” do you see that? 

A I see it, the fourth line. 

Q And was it your understanding that -- 

  MR. SCHIAVONI:  Excuse me; Your Honor.  And this 

Tancred Schiavoni.  If I might just ask Mr. Ducayet if he 

could just give us the exhibit number for the Schwartz -- 

  MR. DUCAYET:  Yeah.  It’s Exhibit 5.  And I’ll 

wait, Mr. Schiavoni, until you have that in front of you. 

  MR. SCHIAVONI:  That’s fine.  Thank you very much. 

  MR. DUCAYET:  Okay.  Thank you. 

BY MR. DUCAYET: 

Q So, Mr. Sneed, the second paragraph says,  

 “We’re unable to rule out that your firm’s 

representation of Boy Scouts of America constitutes the 
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conflict, the potential conflict of interest with the duties 

that Sidley owes to the Chubb Companies.”   

  Do you see that? 

A I see that. 

Q Were you surprised that Century was still taking the 

position even in early January that it wasn’t sure if there 

was a conflict or not? 

A Well that was how they had -- that was how they had put 

it.  And the narrative from October of 2019 forward that we 

can’t rule this out.  And I did think after a few months of 

exchanges and thinking about it they should have been beyond, 

you know, wondering whether there was a conflict or not. 

Q Well, let me just ask you this, Mr. Sneed.  You’re 

aware of the fact that in the papers that have been filed in 

response to our application motion that Century has 

characterized this as a textbook violation of the ethics 

rules, are you aware of that? 

A I am aware. 

Q Is that consistent with any of the positions that they 

articulated to you over the course of beginning in late 

October through to the beginning of January? 

A No, the position as outlined, as you can see from the 

exhibits, is we need information to make a determination. 

Q So as a result of this letter, what happens with 

respect to the relationship between Sidley and Century? 
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A Well, in my view, this was most inflammatory of the 

exchanges since October when I asked that we get past letter 

writing.  This was more of the same and worse.  They called 

our behavior shocking and offensive.  In my view, we weren’t 

going to go on representing them. 

Q And so was there a decision made to withdraw from the 

representation? 

A Yes. 

Q Was that communicated to Century? 

A Yes, I sent them a letter. 

Q Okay.  Let me ask you to turn back to your declaration 

Exhibit 9. 

  MR. DUCAYET:  And just so the record is clear, 

this also is an exhibit to Mr. Schwartz’s declaration.  It’s 

Sneed Exhibit 9 ECF532-9. 

BY MR. DUCAYET: 

A I have it. 

Q And is that the letter that you sent to Century and 

Chubb giving notice of the firm’s withdrawal? 

A Yes. 

Q Okay.  And in your view was there any ambiguity 

expressed in this letter about whether or not Sidley was 

prepared to continue to represent Century? 

A No.  The point of the letter was to tell them we were 

going to withdraw and here’s how we are going to do it and 
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outlining a timeframe for it. 

Q And did Century respond to this? 

A I believe they did a couple weeks later. 

Q So two weeks later they gave you a response to this? 

A I believe it was still in January, yeah, yes. 

Q Okay.  Now, again, in connection with the papers that 

had been filed in this matter, there’s been some suggestion 

that the timing of the withdrawal is relevant in that various 

administrative or ministerial staff necessary to accomplish 

that withdraw had not been accomplished by the time the 

petition was filed; are you aware of that? 

A I’m aware of that claim. 

Q And from your perspective do you think that there was 

any doubt that as of January 16th that the attorney/client 

relationship had but for the ministerial or administrative 

things necessary had terminated? 

A No doubt.  That was the point of my letter. 

Q Okay.  Let me ask you, you mentioned earlier about the 

service level agreement and let me just ask you, if I could, 

to take a look at the service level agreement itself which is 

Exhibit 1 to Mr. Schwartz’s declaration. 

A I have it. 

Q Okay.  And if you look at the cover page of that, you 

see it? 

A You got to tell me what you mean? 
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Q Yeah, sorry.  Let me give you a specific page 

reference.  Let me ask you to turn to page 2 which is in the 

Docket Number -- it’s Docket 539 page 13 of 83; you see that? 

A Yes, I have that. 

Q Okay.  And what’s the title at the top of that? 

A Service level agreement for the petition of non-claims 

legal services. 

Q Okay.  And are you aware of the fact that non-claims 

legal services is a defined term? 

A I am aware. 

Q And if I could ask you to turn to page 4, please? 

A I have it. 

Q And can you read for the record the definition of non-

claims services? 

A “Non-claim services are services performed by the law 

firm for a client that are unrelated to the defense of an 

insurance claim or related insurance coverage clam.” 

Q Okay.  And let me just ask you this question, Mr. 

Sneed.  Is that description of non-claims services consistent 

with the scope of the work that you actually did in this 

matter? 

A Yes.  Absolutely. 

  MR. DUCAYET:  Okay.  I don’t have any further 

questions.  I tender the witness.  

  THE COURT:  Thank you.   
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  Cross, Mr. Schiavoni. 

  MR. SCHIAVONI:  Well, Your Honor, this is Tancred 

Schiavoni, may I proceed? 

  THE COURT:  You may. 

  THE WITNESS:  Your Honor, William Sneed.  Can I 

get a glass of water before? 

  THE COURT:  Yes. 

  THE WITNESS:  I’ll be back in one minute. 

  THE COURT:  Yes, well why don’t we take five 

minutes and then Mr. Schiavoni, you can proceed. 

  THE COURT:  Thank you. 

 (Recess at 11:34 a.m.) 

 (Telephonic Proceedings resume at 11:41 a.m.) 

  THE COURT:  Mr. Schiavoni. 

  MR. SCHIAVONI:  Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. SCHIAVONI: 

Q Mr. Sneed, this is Tancred Schiavoni from Century.  I’m 

going to ask you some questions.  It is not my intention that 

you reveal any attorney/client communications that you have 

as Chubb’s lawyer.  And I would ask you if you think a 

question I ask you requires you to disclose such information, 

if you could tell us that first before you go ahead and do 

so.  Can we have an agreement on that? 

A Yes. 
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Q Okay.  Does Sidley have a policy or practice of running 

conflict searches before taking on a new matter for an 

existing client? 

A Yes. 

Q Did you run a conflict search before taking on for 

Chubb new matters concerning reinsurance disputes for the Boy 

Scouts, related to the Boy Scouts? 

A I did that twice. 

Q And when did you do it for the first time? 

A September or October of 2018 respecting Lloyd’s. 

Q And when did you do it the second time? 

A July 2019 respecting the other reinsurer. 

Q And what were the entities for which you ran conflict 

searches for, the names?  I don’t want you to reveal the 

names of the reinsured parties of the reinsurers. 

A The reinsurers. 

Q Okay.  Did you run as part of your search, did you run 

a search for Boy Scouts? 

A I did not. 

Q Does Sidley’s conflict mechanism, does it allow for the 

designation of a party in connection with a conflict search 

as a related party to a matter? 

A Yes. 

Q At what -- so did -- all right, so it’s fair to say 

that when you open the matter you hadn’t run a search for Boy 
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Scouts? 

A Correct. 

Q When you were asked to take on by Chubb the reinsurance 

matters concerning Boy Scouts the September time period time 

period of 2018, did you tell Chubb that Sidley represented 

what was anticipating taking on Boy Scouts as a client? 

A No.  Let me just say something about your question and 

I might have misheard it.  But the request to me in September 

or October of 2018 could we take on a reinsurance matter 

adverse to Lloyd’s.  It wasn’t specific about Boy Scouts.  

And the next question you had was did I tell them whether I 

had -- I’m sorry; could you re-ask the second one? 

Q Sure.  At some point you learned before opening a 

matter for Chubb that Boy Scouts was involved in that matter, 

isn’t that right? 

A I wouldn’t put it that way.  I did learn the underlying 

insurer with Boy Scouts. 

Q Who among your partners in 2018 did you speak to about 

the Boy Scouts’ matter, Sidley’s representation of the Boy 

Scouts? 

A At any time in 2018? 

Q Yeah when was the first time you spoke to your partners 

about Sidley representing the Boy Scouts? 

A It was around December 12 or 13 of 2018. 

Q And who did you speak to? 
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A Jim Conlan. 

Q And who else did you speak to? 

A I spoke to -- they might not have been partners.  I 

spoke to people in the OGC, the office of general counsels, 

office of general counsel group at our firm. 

Q Okay.   Does Mr. Conlan have a sort of management 

position within Sidley’s?  Is he on the executive committee, 

the policy committee or any other management committee’s? 

A I think he’s probably on the executive committee, but 

not the management committee.  I can’t always keep those 

straight, but I think he would be on the executive committee. 

Q And is that an important committee within Sidley? 

A Oh, sure. 

Q Did Mr. Conlan is he the originating partner for the 

Boy Scouts’ representation? 

A I don’t know. 

Q Is he involved in the Boy Scouts’ representation? 

A I assume he is. 

Q Well why did you speak to him? 

A There was the email from Josh about the Wall Street 

Journal article and I needed information.  And Jim is the 

fellow I think of as the restructuring partner. 

Q When you spoke -- if we could just go to Sneed Exhibit 

Number 5.  Mr. Stamoulis, if you could pull that up for us. 

A Yes. 
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Q And, Mr. Sneed, I’d like you to go to the email you 

sent Mr. Schwartz on December 13th, 2018.   

A Yes. 

Q Okay.  Do you see this -- is this a true and correct 

copy of the email you sent Mr. Schwartz on December 13 at 

11/01/2018? 

A Yes. 

Q And this email was sent in response to Mr. Schwartz’s 

passing onto you an article that indicated that an unnamed 

source had indicated that Sidley might represent the Boy 

Scouts, is that right? 

A I’m sorry.  I was trying to get this -- I’m trying to 

get the screen; it has people instead of the document so I 

was a little distracted. 

Q Mr. Sneed, the email your December -- 

A Go ahead, go ahead. 

Q Your December 13th email you sent to Mr. Schwartz after 

he passed on a Wall Street Journal article to you that named 

an unnamed source as indicating that Sidley may be 

representing the Boy Scouts, am I right? 

A I’m not sure.  Oh, all right.  I’m reading the email in 

the Josh Schwartz.  Says, “BSA has retained Sidley.”  If you 

look at the article itself, the second paragraph of the 

article itself says the leaders of the Boy Scouts have hired 

law firm Sidley according to people familiar with the matter. 
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Q All right, so the article attributes to an unnamed 

source the possibility that Sidley represents the Boy Scouts, 

am I right? 

A It says people familiar with the matter have said this. 

Q Okay.  So Mr. Schwartz passes that article onto you, 

right?  He does it on December 13th, am I right? 

A Yes. 

Q And then you sent him back this email on December 13th, 

2018 at 11:01, responded to his forwarding that article to 

you, am I right? 

A Correct. 

Q And your response was I’m in information gathering mode 

here, re Boy Scouts, right? 

A Yes. 

Q And what you did in response was, you contacted Jim 

Conlan who is the originating partner on the Boy Scouts’ 

matter, a member of the executive committee, the head of your 

bankruptcy group, right? 

  MR. DUCAYET:  Objection to the question as it 

assumes facts not in evidence; mischaracterizes the 

(indiscernible). 

  THE COURT:  Sustained.  Sustained. 

BY MR. SCHIAVONI: 

Q I’m sorry, Mr. Sneed; can you answer? 

A I thought it was sustained. 
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Q Oh.  Attached to Ms. Boelter’s declaration is a copy of 

the retention agreement between the Boy Scouts and Sidley, 

are you aware of that? 

A No. 

Q What did Mr. Conlan tell you about the Boy Scouts’ 

engagement? 

  MR. DUCAYET:  And, Mr. Sneed, before you answer 

that question, I would just caution you not to reveal the 

substance of any privilege communications that may have been 

provided to you by Mr. Conlan but, otherwise, you should go 

ahead and answer that. 

BY MR. SCHIAVONI: 

A Jim told me that we couldn’t confirm or deny press 

reports.  And that’s what I should tell anyone who asked 

about Boy Scouts and Sidley.  And then we talked about the 

reinsurance matter we had for Century against Lloyd’s.  And 

whether we could handle that matter given that Boy Scouts was 

involved in the sense that the underlying losses had been 

paid under policies that covered Boy Scouts. 

Q Was this the only discussion you had with Mr. Conlan 

about the Boy Scouts’ representation? 

A I think it’s the only one I had in 2018. 

Q When was the next one that you had? 

A I think I had at least one since October 29, 2019. 

Q Okay.  When was the next one? 
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A The next one was, I think, in early November of 2019. 

Q If you go to -- Mr. Stamoulis, if you can pull up 

Boelter Exhibit 1?   

  MR. DUCAYET:  And, Your Honor, forgive me for 

interrupting here.  I don’t mean to impede on Mr. Schiavoni’s 

examination.  I think it would be helpful just for the record 

to clarify whether or not Mr. Sneed has the Boelter 

declaration in front of him. 

  MR. SCHIAVONI:  We’re going to present a copy of 

it on the system here.  There is it.  Exhibit 1. 

BY MR. SCHIAVONI: 

Q Will you go to the last -- this is -- if we go to the 

last page of it, please?  By the way, stop there at the first 

page.   

 This is a letter, Mr. Sneed, to the Boy Scouts.  That’s 

what’s indicated on the front page there, the general 

counsel.  It’s dated October 3, 2018.   

 If you go to the signature page on the last page.   

A I see it. 

Q Okay.  Is that the James Conlan you spoke to in 2018? 

A Yes. 

Q Okay. And is it anyway refresh your memory that Mr. 

Conlan was directly involved in the Boy Scouts’ 

representation? 

A No. 
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Q Okay.  If you go to page of this -- 

  THE WITNESS:  an we stop for a second.  I asked 

the person to show me how to keep the documents from coming 

on the screen.  I prefer to see the people, particularly if I 

have the document.  

  Your Honor, could I have this fellow help me for a 

second? 

  THE COURT:  Yes. 

  THE WITNESS:  Thank you. 

 (Pause) 

BY MR. SCHIAVONI: 

Q Well, Mr. Smeltzer if you could go to the attachment, 

roman numeral III. 

A I’m sorry? 

Q Yeah, Mr. Sneer, I just asked you to go to the 

attachment to the engagement letter for the Boy Scouts. 

A Yes.   

Q Where it says the title, “Publicity.” 

A Yes. 

Q It says here that, “Unless the client --” I’m reading 

the first line on publicity.   

 “Unless the client instructs otherwise, Sidley may for 

conflicts resolution purposes disclose to other clients and 

potential clients the engagement letters or otherwise that 

the client is represented by Sidley.”   
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 Have I read that correctly? 

A Yes. 

Q Is that a standard term in Sidley’s engagement letter 

that you’re familiar with from other letters? 

A No. 

Q Oh is this a special term for the Boy Scouts? 

A I don’t know. 

Q So you don’t know one way or the other? 

A Correct. 

Q Okay.  Did Mr. Conlan tell you -- 

A I’m sorry.  I’m not recognizing it in anything I’ve 

attached to my letters. 

Q Okay.  Did Mr. Conlan tell you that the Boy Scouts had 

specifically instructed him or Sidley not to disclose the 

engagement to Chubb? 

A I don’t remember him saying that, that there was a 

specific instruction from Boy Scouts. 

Q Why is it that you believe that you were prohibited 

from conveying to Chubb anything about the Boy Scouts’ 

engagement? 

A Well Jim Conlan told me we can’t confirm or deny what’s 

in the press report, so that’s what I conveyed to Josh in my 

call. 

Q Did there come a time where you sought a waiver from 

Chubb to take on bankruptcy matters where you would be 
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adverse to Chubb? 

A There were discussing in the first three months of 

January 2019 about advance waiver which included bankruptcy 

insolvency. 

  MR. DUCAYET:  And this is Jim Ducayet.  I 

apologize for interrupting.  If we could just get back on the 

screen, take the document down if we’re off with that and put 

the folks back up.  Thank you. 

MR. SCHIAVONI: 

Q Can we just go to Sneed Exhibit 1?   

A Blow that up for a second.   

Q The first email that appears on Exhibit 1 is an email 

dated December 7, 2018 from Mr. Schwartz to you, Mr. Sneed.  

It’s sent at 2:08; do you see that? 

A This is my Exhibit 1? 

Q Yes. 

A The top email is December 7 at 2:08, correct. 

Q Right.  And is this a true and correct copy of that 

email that was sent to you? 

A Yes. 

Q And Mr. Schwartz in this email advised you that Chubb 

is unable to provide you with a written waiver, isn’t that 

right? 

A He says, “I am sorry.  But we are unable to provide a 

perspective waiver.”   
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Q Did Sidley or was it Chubb that raised the concept of 

the waiver after this? 

A Sidley. 

Q Okay.  So you went back -- despite this communication, 

you went back to Chubb after this and asked again for a 

waiver, am I right? 

A Yes. 

Q And how long after this email did you do that? 

A It was either later in December or early January of 

2019. 

Q The discussions that you subsequently had with Chubb 

over a waiver, did you end up at the end of them withdrawing 

all requests for a perspective waiver? 

A Yes. 

Q Did Chubb ever grant you a waiver? 

A On what? 

Q For anything with respect to the Boy Scouts’ matter or 

for a perspective waiver? 

A I (indiscernible) not. 

Q Was the relationship that you were engaged with and the 

work you were doing in December, January, February, March was 

it pursuant to the SLA, the service level agreement, that you 

talked about at the end of your direct examination? 

A Yes. 

Q And, Mr. Sneed, there’s no question but that Sidley 
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acknowledged that agreement and that that’s the agreement 

that controls the relationship? 

A Well, it depends on what you mean by that.  They issued 

that to us and we did acknowledge it in 2014 or 2015.  And as 

these later disputes have arisen, that was the one that 

Century has told us governs.   

Q Well you referred to this in your papers and at the end 

of your testimony, in some way, governing the relationship, 

am I right or am I wrong? 

A I don’t know exactly what’s said in the papers.  But I 

think my declaration does say this is what Chubb has said 

governed.  You know I don’t want to say quibbling with you 

been on this is that exactly how it governs in terms of going 

forward.  I have, you know, I have my doubts but it is -- we 

accept that this SLA is the agreement that governed our 

relationship, vis-à-vis these reinsurance collection matters. 

Q All right, so you agree that this SLA governs the 

reinsurance matters that you handled in 2018, 2019 and 2020 

for Chubb, right? 

A 2018 and 2019.  We withdrew in early 2020. 

Q And this is the agreement that governs? 

A It’s -- yes, this is the SLA.  This is the operative 

SLA. 

Q At any point did you convey to Chubb that you didn’t 

think the SLA applied? 
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A Well depends on which SLA.  I mean I asked them in 

November of 2018 to send through an SLA and this all was sent 

through, but this is the one they say governs.  So, there was 

a little back and forth on that. 

Q But as we stand here today there’s no disagreement that 

this SLA governs the relationship? 

A Yes, given some potential disagreement over what that 

exactly means.  Yes, I’m not challenging you on that. 

Q All right and one of the things that you knew from your 

historical dealings with Chubb, as well as your reading of 

the SLA in 2018 was that Chubb required written waivers in 

order to memorialize any type of waiver, am I right? 

A I think so.  I don’t have the SLA provision in mind, 

but that’s what I believe. 

Q Well, Mr. Sneed, on multiple occasions you went to 

Chubb, didn’t you in 2019 to seek waivers for other matters, 

not involving the Boy Scouts, am I right? 

A Yes. 

Q And you were insistent on those occasions that you 

receive a written letter, providing a written waiver for 

those other matters, am I right? 

A I don’t recall what my email said in terms of insisting 

or not, but we would email them and ask them for a waiver at 

times, and then they would supply it. 

Q Even the occasion where they sent you a waiver letter 
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and it wasn’t signed and you went back to them and said, geez 

I have to have a signed one, right?   

A I remember getting something from them.  It wasn’t 

correct.  It was miscaptioned and asking it to be corrected. 

Q Okay.  But there’s no question here, Mr. Sneed, but 

that you had the SLA, you were familiar with its terms, and 

you knew those terms required Sidley to obtain written 

waivers for any -- to memorialize any type of conflict 

waiver, right? 

A I think that’s right.  That if there was a conflict and 

we wanted a waiver, we had to communicate with them and they 

would communicate back and it was, I believe the SLA probably 

says in writing. 

Q Okay.  Now when you went to Chubb to try to get, to 

renew the discussion of a waiver in 2020, who was it 

internally at Sidley that asked you to do so? 

A Yvette Ostolaza. 

Q If you would go for a moment to -- I’m going to call up 

an exhibit.  I can only display it.  Sent it to the court his 

morning.  It’s Tab number 30.  If you go to the 2/20/19 

email, Mr. Stamoulis.    

A I’m sorry, Mr. Schiavoni. Could you describe this 

document a little bit more in detail?  I’ve got the ones that 

you emailed around but I can’t figure out which one is Tab 

30. 
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Q Yeah, it’s an email chain on -- you know, containing 

emails on 2/20 and 2/21 of 2019 between Mr. Schwartz and Mr. 

Sneed. 

A Okay so the top email is 2/21 at 12:42, is that right? 

Q Right. 

A Okay.  Thank you. 

Q If you just go down a little bit further, the first one 

in the chain, Mr. Stamoulis.  The one that says from Mr. 

Sneed, the results -- there it is, right there.   

 Mr. Sneed, if you look at the email dated February 20, 

2019, it was sent at 6:45.   

A Yes. 

Q Is this a true and correct copy of an email that you 

sent to Mr. Schwartz at that time? 

A Yes. 

Q And one of the things you conveyed was that a 

bankruptcy proceeding is a litigation and that is intended to 

be encompassed in the waiver, am I right? 

A That’s what it says. 

Q Who was it at Sidley that told you they wanted to get a 

bankruptcy waiver? 

A The discussions I had internal at the firm were there 

were three prongs to a waiver which we would seek.  One 

(indiscernible), litigation two, transactional three is 

insolvency restructuring.  And we assumed there’s be given 
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take and negotiations with individual clients over the three, 

but what we wanted to pursue was the three.  And then we 

would see how the negotiation went. 

Q Am I right that the form of the waiver you were seeking 

changed from the first time you asked for it in December to 

when you later had exchanges in January and March? 

A Yes. 

Q Did you have -- did the firm have more information 

about what was going on at the -- you know, with respect to 

the Boy Scouts’ engagement during this time? 

A No, that’s not why. 

Q I didn’t ask you why.  I just asked whether more 

information was obtained? 

A I’m not sure what you mean. 

Q Well in connection with drafting these waivers, did the 

people involved in drafting the waivers obtain more 

information about what was going on, on the Boy Scouts’ 

engagement from Mr. Conlan? 

A I don’t know. 

  MR. DUCAYET:  Objection; foundation., 

BY MR. SCHIAVONI: 

A Yeah, I don’t know. 

Q All right, if we look at the next -- 

  THE COURT:  Sorry.  Overruled.  He’s answered.  

You can go on. 
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  THE WITNESS:  Sorry, Your Honor. 

  THE COURT:  It’s okay. 

BY MR. SCHIAVONI: 

Q All right, if you just look at the email a little 

further down or maybe it’s up, December -- oh this is Tab 31; 

if you pull that one up next. 

A Tab 31? 

Q Yeah. 

  MR. SCHIAVONI:  Your Honor, if I could just for 

that email, that exchange that was just up, if I could just 

offer it into evidence. 

  THE COURT:  Well we haven’t yet taken all the 

documents.  That’s something I meant to ask all of you about 

is whether the series of documents are agreed.  So, but let 

me ask if there’s any objection? 

  MR. DUCAYET:  Your Honor, Jim Ducayet for Sidley.  

There’s no objection to this document and I don’t think there 

is any objection to any of the documents that are attached to 

any of the declarations and so maybe if it’s just easier as a 

housekeeping matter just to move those in.   

  MR. SCHIAVONI:  And so, Your Honor, there’s not 

going to be objection to the documents attached to the 

declaration, to the extent the email we just showed, that 

email exchange, we’d ask for that to go into evidence since 

it’s not part of the declarations.  And then just one other 
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one I’d like to do the same with. 

  THE COURT:  Okay.   

  MR. DUCAYET:  No objections to those. 

  THE COURT:  Okay.  Well then all of the exhibits 

attached to the declarations are admitted.  

 (Debtors’ Exhibits Attached to Declarations, admitted) 

  THE COURT:  And I will admit this email.  I want 

to make sure I have the right one.  I did print them out from 

this morning. 

  MR. SCHIAVONI:  It’s the string that -- 

  THE COURT:  The string we were just talking about 

okay. 

  MR. SCHIAVONI:  Yes. 

  THE COURT:  That’s admitted. 

 (Century’s Exhibit, admitted) 

  MR. SCHIAVONI:  All right now if you bring up one 

other one that’s not an exhibit, exhibit to a declaration 

that’s Tab 31 Mr. Stamoulis.  

BY MR. SCHIAVONI: 

Q And, Mr. Sneed, I want to draw your attention to the 

email here that you sent to Mr. Schwartz on February 28 at 

8:42.  Do you see that? 

A I do. 

Q And that’s an email that you did send at that time, 

right? 
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A Yes. 

  MR. SCHIAVONI:  We can move this email string into 

evidence also, Your Honor. 

  THE COURT:  Any objection? 

  MR. DUCAYET:  No objection. 

  THE COURT:  It’s admitted. 

 (Century’s Exhibit 2/28 email, admitted) 

BY MR. SCHIAVONI: 

Q If you go to the end, this is an email string where 

you’re now presenting an alternative form of a perspective 

waiver, am I right. 

A Well it’s different than what has been exchanged 

before. 

Q And it’s got -- if you go to the last paragraph. 

A Yes. 

Q And then the last sentence talks about adversity, 

direct adversity.  You see the sentence I’m talking about? 

A Yes.  The second paragraph or the first paragraph? 

Q It’s the sentence that starts intended to make clear. 

A I can -- 

Q If you can highlight that. 

A Yes, I see it. 

Q Okay.  And the sentence says, “It’s intended to make 

clear that we,” that’s a reference to Sidley, right, we?  

A Yes. 
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Q “We may directly adverse to you in a bankruptcy 

proceeding.”  I read that correctly so far.  It’s not the 

whole sentence, right? 

A Yes. 

Q Okay.  Who was it that provided you wit this text about 

direct adversity in a bankruptcy? 

A I don’t remember who in particular.  My discussions 

were percolating up and down with different people.  And we 

were trying to respond to Chubb and the point it had raised. 

Q And you go on, Mr. Sneed, in this email, in the form of 

perspective waiver to describe what cold constitute direct 

adversity in a bankruptcy, am I right? 

A I can read the sentence.  It says, “We may be directly 

adverse to you in a bankruptcy proceeding.”  And then it 

said, “Including but not limited to those various things.” 

Q Okay.  And one of the things that you identified that 

could give rise to direct adversity in a bankruptcy 

proceeding involving an insurer was objecting, Sidley 

objecting to insurer’s request for relief in a bankruptcy, am 

I right? 

A I’m reading it.  I mean it reads; it says what it says.  

I can read it. 

Q Okay.  And one of the other things, Mr. Sneed, that you 

put in this request for a perspective waiver was a statement 

that Sidley acting to confirm or support a plan over 
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uninsured’s objections, that could also give rise to direct 

adversity, am I right? 

A That’s not really what it says, but it’s included in 

the list of, included but not limited to after the first part 

of that sentence. 

Q Okay.  Is Sidley’s representation of a debtor in 

confirming or supporting a plan over an insurer’s objection 

something that could give rise to direct adversity? 

  MR. DUCAYET:  I’m going to object to that question 

as an incomplete hypothetical. 

BY MR. SCHIAVONI: 

Q Let me withdraw the question and ask it a little bit 

differently.  And I’ll add something different. 

 Another thing you conveyed to Chubb was that it could 

be direct adversity in Sidley’s representation of a debtor in 

Sidley objecting to or supporting motions or taking other 

actions over an insurer’s objection. 

A I don’t quite agree with that.  And then if you want, I 

can explain why. 

Q Did you convey this from waiver request to Chubb? 

A Yes. 

Q That’s reflected in this exhibit? 

A Yes. 

Q Did Mr. Schwartz raise concerns with you about Sidley 

ever being in a position in an adversarial manner where it 
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was adverse to Chubb? 

A Well, I can answer that by reference to one of the 

exhibits.  I mean -- my explanation, if I can give it, is 

that -- 

Q Well, first of all can you just answer that question 

yes or no or not? 

A I can’t answer it yes or not.  It’s more complicated 

than that.  There was a particular subset of things that they 

didn’t want to happen.  The general representation of a 

debtor was okay.  I wasn’t in this email trying to say this 

is what we all agree to direct adversity.  I was trying to 

spell things out not to define direct adversity, to flush 

things out given our discussions.   They were okay with a 

whole set of things.  There was a subset of things they 

weren’t okay with.  And I was trying to hammer that out. 

Q Okay.  So is one of the subset of things that you were 

told was that Chubb had -- would not agree to Sidley being 

involved even indirectly in a bankruptcy in a coverage 

dispute? 

A I’d have to look at the March 4 email that Josh sent 

me.  I don’t remember that.  I mean we were agreed we weren’t 

going to be representing the coverage order against an 

insurer.  That was a given.  But there were three things that 

came out on their side on what they wanted in this waiver 

scenario, and I don’t remember them off the top of my head, 
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but I’ve been shown them this morning. 

Q Why don’t we go, we’re go to your March 4 email.  Why 

don’t you go to that?  We don’t have to call it up on the 

screen.   

A Can you tell me which exhibit that is? 

Q That’s your exhibit number 2. 

A All right.   

Q And if you go to paragraph 3 in that exhibit, I’ll read 

it to you.  Tell me when you have it in front of you, Mr. 

Sneed. 

A I have it. 

Q Okay.  It says there, this is from Mr. Schwartz.  It is 

one of the requirements.  Sidley would not have any direct or 

indirect involvement in disputes.  Right, I have read that 

correctly? 

A Yes. 

Q Okay.  And that includes indirect involvement in any 

coverage disputes, right? 

A See after that intro is coverage disputes. 

Q Right.  And one of the reasons why Sidley was unwilling 

even to accept this form of waiver was because it was not 

adequate to give you a waiver in bankruptcy to take on a 

bankruptcy where the insurance was getting targeted as part 

of the bankruptcy and impaired by the plan, am I right? 

A No, not at all. 
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Q Am I correct that Sidley didn’t accept this form of 

perspective waiver, right? 

A That’s correct. 

Q And, in fact, there was no agreement on any waiver at 

all? 

A No, the negotiations ended in March without an 

agreement. 

Q There came a point in time where you left Mr. Schwartz 

a voicemail saying that you had withdrawn all requests for a 

perspective waiver, right? 

A Yes. 

Q And no waiver was ever obtained specific to the Boy 

Scouts, am I right? 

A Correct. 

Q And throughout the course of these discussions about a 

perspective waiver, you maintained your position that you 

couldn’t disclose any information whatsoever about 

representation of the Boy Scouts or whether you did, in fact, 

represent the Boy Scouts, am I right? 

A No, I wouldn’t agree with that exactly.  I think you’re 

overstating it. 

Q Oh, I thought during your direct you acknowledged that 

you told Mr. Schwartz that you couldn’t admit or deny whether 

or not Sidley represented the Boy Scouts, am I wrong in that, 

is that what you told them or not? 
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A I told him I couldn’t admit or deny what was in the 

press report. 

Q At any point thereafter before October of 2019, did you 

provide Mr. Schwartz with any information about the substance 

of any engagement that Sidley had with the Boy Scouts? 

A No, no.  The way you asked that, I would say no. 

Q Did you Sidley obtain the consent of the Boy Scouts to 

disclose anything about what its engagement was or the fact 

that the engagement even existed? 

A I don’t know. 

Q So you talked a little on direct about the work that 

you did for your client Chubb.  One of the things you talked 

about was the first encounter agreement, am I right?   

A You’re referring to the declaration? 

Q And your direct testimony. 

  MR. DUCAYET:  I’m going to object to that.  I 

actually didn’t -- I was quite intentional about not getting 

into that. 

  THE WITNESS:  I don’t remember testifying about 

that. 

BY MR. SCHIAVONI: 

Q Can you tell us yes or no whether or not the first 

encounter agreement that you referred to in your declaration 

includes a settlement of coverage disputed issues? 

A I don’t know without having it in front of me.  My 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 72 of 272 PageID #: 236



                                             73 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

recollection of the agreement is that it is an agreement that 

this is where we’ll put the date of loss for a molestation 

claim that goes on for a period of time. 

Q It’s not an insurance policy, am I right? 

A I’m sorry.  I missed the first part. 

Q Okay.   

A I just didn’t hear you right. 

Q Okay.  Does the FEA embody a settlement of disputed 

coverage issues; yes or no?  If you can’t answer, that’s 

fine. 

A I don’t know.  Without looking at it, I don’t know. 

Q Did you tell Mr. Schwartz repeatedly in 2019 when he 

asked anything about the Boy Scouts that you had no conflict? 

A 2019? 

Q Yes. 

A The only time he raised it in terms of it’s a conflict 

was from October 29 on or a potential conflict.  We had 

discussed it earlier in 2019 in the first three months, not 

this is a conflict.  But he was acknowledging, I know you 

represent the Boy Scouts.  This is why you’re seeking all of 

this waiver.  We didn’t talk there about is it a conflict or 

not.  After October 29 we did. 

Q You wrote Ms. Russell and Mr. Schwartz that you wanted 

to deal with management level employees, am I right? 

A I wrote? 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 73 of 272 PageID #: 237



                                             74 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Yes. 

A I’m not recalling the writing but if you can show me, I 

won’t disagree, but I’m just not remember a particular 

writing. 

Q Sure.  Did you request a management level meeting? 

A I recall in December 18 asking that these issues get 

discussed at a higher level; whether you want to call it 

management, but that was something I asked for and thought 

would be productive. 

Q Okay.  And isn’t that what you called it a -- you said 

that you weren’t satisfied with dealing with Ms. Russell and 

Mr. Schwartz because you wanted to deal with management level 

people? 

A No.  That’s -- I certainly wouldn’t say that.  I wanted 

to get away from litigation lawyers.  I wanted to get it to 

business people.   

Q Does Ms. Russell have a business role at Chubb? 

A Yes, she does. 

Q Is she a senior vice president at Chubb? 

A I believe so, but she’s reinsurance. 

Q She was your client? 

A Century is the client.  Christie Russell is the senior 

V.P. of reinsurance.  Remember that’s (indiscernible) 

separation.  The issues being drenched up about Boy Scouts 

were coming from the direct side not the reinsurance side.  I 
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wanted someone at that level to be involved, not that 

Christie couldn’t be involved.  I wanted to get it up and out 

of letter writing contest. 

Q You were counsel, you know, in January of 2020, you 

were counsel in more than one arbitration for Chubb, am I 

right? 

A I’m thinking of one and there was another that was tied 

up in court, whether there would be one or not. 

Q And the arbitrators in those matters your name had been 

disclosed to them and they knew that you were Chubb’s 

counsel, right? 

A Well the one didn’t have a full set of arbitrators but 

the one that did, yes. 

Q Am I correct that you didn’t notify the arbitrators of 

your withdrawal until after the bankruptcy was filed. 

A I don’t know exactly when the bankruptcy was filed, but 

I do remember notifying the arbitrators during the week of 

February 17th of this year. 

  MR. SCHIAVONI:  Thank you, Your Honor. I have no 

further questions of Mr. Sneed. 

  THE COURT:  Thank you.  Redirect? 

  MR. DUCAYET:  Yes, Your Honor.  Jim Ducayet on 

behalf of Sidley.  Just give me a moment to get my screen set 

up here. 

REDIRECT EXAMINATION 
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BY MR. DUCAYET: 

Q Mr. Sneed, I just have a couple of questions for you. 

 So, first of all, Mr. Schiavoni asked you some 

questions the very outset of his cross-examination about the 

process of setting up the matter and the way in which parties 

were identified in the Sidley system, do you recall that? 

A Yes. 

Q And he asked you a question about whether you had ever 

identified Boy Scouts as a related party when you set up the 

Lloyd’s matter, do you recall that? 

A I do. 

Q Okay.  Why didn’t you identify Boy Scouts as a related 

party when you set up the Lloyd’s matter? 

A You know they weren’t -- I go back to the testimony I 

gave this morning and said I had to repeat, but the 

representation of an insurer on a reinsurance dispute is not 

adversity to the policyholder -- different contracts, 

different agreements.  Boy Scouts is not involved in the 

reinsurance arbitration against Lloyd’s and the other.  

They’re not. 

Q And so, from your perspective does that mean that Boy 

Scouts is unrelated as a party to the (indiscernible)? 

A Yes. 

Q Okay. 

A I don’t want to prolong this but I’ve been doing this 
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for thirty-three years.  I’ve never run a conflict on the 

underlying insured. 

Q Mr. Sneed, let me ask you to turn to, if you have in 

front of you the Sidley engagement letter that Mr. Schiavoni 

asked you about -- Exhibit 1 to the Boelter declaration. 

A Okay.  I have it. 

Q Okay.  Let me ask you to turn to the page that Mr. 

Schiavoni asked you about.  It’s romanette (iii).  And for 

the record, this is ECF Number 500-1 and I’m referring Mr. 

Sneed to page 8 of 8.  Do you have that in front of you? 

A I do. 

Q Okay.  Mr. Schiavoni asked you about the second 

paragraph in that document which is labeled publicity; see 

that? 

A Yes. 

Q And he asked you some questions about the first 

sentence of that paragraph which said, “Unless the client 

instructs otherwise, Sidley may for conflicts resolution 

purposes disclose to other clients and potential clients in 

engagement letters or otherwise if the client has represented 

by Sidley.” 

 Did I read that right? 

A Yes. 

Q Can you read the next sentence, please? 

A The next sentence reads,  
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 “Sidley will not, however, disclose that it represents 

or has represented the client in a particular matter without 

client consent unless matter has been publicly disclosed such 

as by a filing with the court or regulatory authority or by 

the client’s issuance of a press release.” 

Q As of December of 2018, had the fact that Sidley was 

representing Boy Scouts been disclosed in the filing with the 

court a regulatory authority? 

A My understanding is no. 

Q Had it been disclosed through the Boy Scouts’ issuance 

of a press release? 

A Same answer; it had not. 

Q Do you have any understanding based on this language 

whether or not under this engagement letter you were 

authorized to disclose the representation of Boy Scouts to 

anybody? 

A I don’t really know, but I had negotiated -- 

  MR. SCHIAVONI:  Objection; calls for speculation. 

  THE WITNESS:  Well the answer is no, if you read 

it. 

  THE COURT:  I’m going to sustain the objection.  

Go on. 

  MR. DUCAYET:  Okay.  And we’ll withdraw the 

question, Your Honor.  I’ll move on. 

BY MR. DUCAYET: 
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Q If I could ask you, Mr. Sneed, to turn back a couple of 

pages to romanette (i).  This is page 6 of 8; do you see 

that? 

A Yes. 

Q The first paragraph there reads, “Limitations on the 

Scope of the Matter,” do you see that? 

A I do. 

Q Could you just read that into the record, please? 

A “Unless otherwise agreed by Sidley in writing, our 

engagement in the matter or in any other representation 

contemplated by this letter will not include (indiscernible) 

insurance coverage issues. 

 We will provide advise concerning notification of 

insurance carriers.  It will not be responsible for notifying 

such carriers or for follow-up communications with the 

carriers regarding the status of the matter.  Period. 

Q And, Mr. Sneed, have you seen a provision like this in 

engagement letters? 

A Yes. 

Q Is this a typical provision that Sidley puts into its 

engagement letters? 

A Yes. 

Q And to your understanding is that consistent with the 

role that Sidley has, in fact, taken, in connection with its 

representation of Boy Scouts? 
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  MR. SCHIAVONI:  Objection; no foundation.  Your 

Honor, we would ask for the foundation for (indiscernible).  

In fact, this witness knows about the Boy Scouts’ 

representation, given what he said about (indiscernible).  We 

ask for foundation on this. 

  THE COURT:  Sustained. 

BY MR. DUCAYET: 

Q Okay.  Well let me just ask the question.  Do you know, 

Mr. Sneed, if Sidley has provided advice to Boy Scouts on 

insurance coverage issues? 

A I know of -- 

  MR. SCHIAVONI:  Objection; no foundation.   

  MR. DUCAYET:  I’m trying to lay a foundation. 

  THE COURT:  He’s asking if he knows.  Overruled. 

BY MR. DUCAYET: 

A I do know.   

Q Okay.  And what do you know? 

A Sidley is not the insurance counsel for Boy Scouts.  

Haynes and Boone is.  Sidley is not offering advice about the 

insurance.  There is a separate set of lawyers who handle the 

insurance coverage disputes.  It’s not our firm. 

Q All right.  And, Mr. Sneed, let me just ask you a 

couple questions about the discussions in early 2019 about an 

advance waiver. 

 I think you testified in response to one of Mr. 
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Schiavoni’s questions that in the course of those discussions 

that Century/Chubb had agreed that as a general proposition 

representing a debtor would be acceptable.  And if the 

dispute was over specific categories of things that Sidley 

would not be able to do, is that fair? 

A Yes. 

Q And with respect to the documents that were shown to 

you, you were shown an email in which there was a statement 

that included sort of a parenthetical thing.  We won’t be 

directly averse to you and then parentheticals about the 

kinds of things you wouldn’t be doing.  Is that correct? 

A That was 30 or 31. 

Q Yep.  And taking a look at Exhibit 2 to your 

declaration that’s the March 4th email?  Do you have that in 

front of you? 

A Yes. 

Q Were these categories of information consistent with 

what you just described?  These are the things, the 

particular categories of activity that Chubb indicated to you 

would need to be carved out. 

A Yes. 

Q And was this email after the earlier email that was 

exhibit or Tab 30 or 31? 

A It was.  It’s a subsequent. 

Q Okay.  And was this sort of the final word on the 
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matter, if you will? 

A I think there were no further exchanges after this on 

the language. 

Q Okay.   

  MR. DUCAYET:  All right, I have nothing further. 

  MR. SCHIAVONI:  Your Honor, if I could just have 

two minutes here. 

RECROSS-EXAMINATION 

BY MR. SCHIAVONI: 

Q The final word on the matter -- this is Tancred 

Schiavoni -- Mr. Sneed, was that Sidley withdrew the request 

for perspective waiver and none was granted, isn’t that 

right? 

A Yes, I think we’ve gone over this.  I told Josh we were 

not pursuing this anymore. 

Q All right.  And a moment ago, you offered testimony 

about the scope nature of Sidley’s bankruptcy engagement. Do 

you remember just generally that question and answer? 

A Just like five minutes ago? 

Q Yes. 

A Yes. 

Q Okay.  What is the foundation, how do you know about 

what the scope and nature is of Sidley’s bankruptcy 

engagement for the Boy Scouts? 

A Reading the papers in this, you know, before this 
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hearing; reading the papers that had been filed about this. 

Q Okay. So you weren’t testifying based on your personal 

knowledge.  You’re saying that you read -- if you didn’t read 

Mrs. Boelter’s declaration you indicated earlier, right? 

A Whose? 

Q Janine.  I asked you earlier today about your 

bankruptcy partner’s declaration and you indicated you 

haven’t read that, right? 

A Well, no.  I hadn’t read all the exhibits to every 

declaration.  I read the objection and the reply.  I also 

know that our firm doesn’t sue insurance companies about 

coverage.  They don’t 

Q Have you spoken to any of the bankruptcy partners that 

have worked on the Boy Scouts’ matter? 

A Well after October 29, 2019, a call with Josh when 

things started to proceed after that, I remember speaking 

with some of the bankruptcy lawyers. 

Q And who did you speak to? 

A I remember Jim Conlan and a couple of others whose name 

escape me right now.  It was about a mediation whether it was 

going to go or not because of the Century objection.  And I 

think it was in November of 2019. 

Q Okay.  Did you speak to Mike Andolina, one of the 

Sidley bankruptcy partners then? 

A I don’t remember speaking with Mike Andolina.  It’s 
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possible, but I just don’t remember that. 

Q So I have this right that in October you spoke to Mr. 

Conlan who signed the engagement letter for the Boy Scouts 

and you spoke to other bankruptcy partners about the Boy 

Scouts matter? 

A No, you don’t have it right. 

Q Oka.  “Did you speak to any of the -- to Mr. Conlan or 

any of the bankruptcy partners or associates working on the 

Boy Scouts’ matter after that mediation which was on November 

4 and 5 of November of 2019? 

A No. 

Q Did you tell Mr. Conlan anything about the 

representation of Chubb? 

A I think I missed the first part of that question.  It 

was a little muffled. Can you repeat it? 

Q Sure.  What did you talk to Mr. Conlan about in 

connection with the mediation that was going forward? 

A Mr. Conlan just called to tell me that someone was 

refusing to mediate because of this and he wanted to let me 

know that and that was about it. 

Q And what did you tell him? 

A I don’t remember besides noted. 

Q You don’t remember? 

A I don’t remember anything beyond that. 

Q Thank you, Mr. Sneed.   
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  THE COURT:  Okay. 

  MR. SCHIAVONI:  Nothing further, Your Honor. 

  THE COURT:  Thank you.  Okay.  Mr. Sneed’s 

testimony is concluded. 

  MR. DUCAYET:  Your Honor, if I could just make one 

point very quickly.  I would like to reserve the possibility 

of providing any testimony in rebuttal to anything that’s 

offered by Century including through additional testimony of 

Mr. Sneed but, otherwise, we’re content to take him off the 

stand. 

  THE COURT:  Okay.   

  THE WITNESS:  All right, I can depart, Your Honor? 

  THE COURT:   As far as I’m concerned, you are 

excused.  Thank you. 

  THE WITNESS:  Thank you. 

 (Witness excused) 

  THE COURT:  Okay.  Mr. Ducayet, what’s the next -- 

who’s the next witness? 

  MR. DUCAYET:  Your Honor, at this point, we would 

proffer the declaration of my bankruptcy partner, Jessica 

Boelter into evidence. 

  THE COURT:  Okay.  Mr. Schiavoni, I assume that 

that’s acceptable, subject to cross? 

  MR. SCHIAVONI:  Yes, Your Honor.  We’d like to 

cross. 
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  THE COURT:  You intend to cross.  How long do you 

think the cross will be? 

  MR. SCHIAVONI:  We’ll be very efficient, Your 

Honor; fifteen minutes maybe, twenty minutes. 

  THE COURT:  Okay.  Then let’s go forward with Ms. 

Boelter’s cross-examination. 

  Ms. Boelter, can you raise your right hand, 

please. 

JESSICA BOELTER, WITNESS, SWORN 

  THE COURT:  And can you please state your full 

name and spell your last name for the record? 

  THE WITNESS:  Yes.  My full name is Jessica Carey 

Knowles Boelter.  And my last name is spelled, B- as in boy 

O-E-L-T as in Thomas -E-R. 

  THE COURT:  Thank you.  Mr. Schiavoni. 

CROSS-EXAMINATION 

BY MR. SCHIAVONI: 

Q Hi, Ms. Boelter, this is Tancred Schiavoni for Century.  

In your declaration, you refer to yourself as the head of the 

team on the restructuring, am I right? 

A That’s correct. 

Q And as head of the restructuring team, can you tell us 

whether you ran a conflict search when you opened up the Boy 

Scouts’ matter? 

A I’m actually currently the head of the restructuring 
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team.  I was not involved in the running of conflict searches 

when this matter was opened. 

Q Who was in charge of the Boy Scouts -- well, let me ask 

you.  When did you become in charge? 

A I would say it was late 2019, early 2020. 

Q Who was in charge before you? 

A Jim Conlan. 

Q And can you tell us do you know what conflict searches 

were run before 2019 for the Boy Scouts’ matter? 

A I do not know. 

Q Did the Boy Scouts instruct Sidley not to tell Chubb 

that Sidley had been retained? 

A We were instructed to maintain the confidentiality of 

the engagement.  The instruction was not specific with 

respect to any particular party. 

Q When did you first receive that instruction? 

A At the time we were engaged in late September, early 

October of 2018. 

Q Okay. And how do you know that, Ms. Boelter?’ 

A How do I know that instruction was received? 

Q Yes. 

A I was involved in the matter at that time and was the 

recipient, among others on our team, of that instruction. 

Q Okay. To the extent you were involved, were you 

involved in any way in helping identify entities to run a 
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conflict search at that time? 

A I was not. 

Q Do you know who did that? 

A I do not know. 

Q Did you later run a conflict search? 

A In connection with our retention application our team 

of associates ran conflict searches on a number of parties.  

Those parties are listed on the attachment to my original 

declaration. 

Q Okay.  And did you run one for Chubb? 

A Century and Chubb are included on that list. 

Q Okay. And why was it that you ran a conflict search for 

Century, Chubb? 

A As I mentioned in connection with our retention 

application, we were -- are required to disclose our 

connections to parties in interest.  The list that was 

prepared included Chubb and Century. 

Q Do you know if anyone ever went to the Boy Scouts and 

asked them for their consent to advise Chubb that Sidley was 

representing them? 

A I’m not aware. 

Q There was a meeting in October, on October 14th of 2019 

that you refer to you in your declaration, am I right? 

A Yes. 

Q Okay.  And Chubb was invited to that meeting, right? 
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A Yes. 

Q In advance of that meeting what did you do to confirm 

that the Boy Scouts didn’t have any objection to Chubb being 

invited and being told that Sidley, in connection with that 

meeting, was representing them? 

A I’m not sure that I understand the question.  The Boy 

Scouts were present at the October 14th meeting.  Our general 

counsel was there, as well as coverage counsel and national 

coordination counsel on abuse claims. 

Q Okay.  My question is this, Ms. Boelter, if I got this 

right the view was that somehow confidentiality of the Boy 

Scouts would be violated if Chubb was told that Sidley 

represented them in December, January, February, March et 

cetera, right? 

A I don’t have personal knowledge of that.  I’m told that 

Mr. Sneed or I just heard from Mr. Sneed’s testimony that he 

did not tell them. But yes, my specific instruction in late 

2018 and 2019 was that we were not to disclose the engagement 

without the consent of the Boy Scouts. 

Q Okay.  So what did you do to get the consent of the Boy 

Scouts before inviting Chubb to the meeting on October 14 

where you’d be present? 

A Well, again, the Boy Scouts were integrally involved in 

scheduling that meeting. They attended the meeting. They were 

aware of the meeting and they certainly knew that they were 
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attending that meeting with their restructuring counsel, as 

well as their other lawyers. 

Q Is it fair to say you didn’t, you can’t identify 

anything you did to ask for that consent or any need to sort 

of seek it for that meeting?  

A Well, we had several conversations leading up to that 

meeting and many other meetings at that point, so I guess we 

had consent if that’s what you mean. 

Q In 2019, before the bankruptcy was filed, is one of the 

things you did was to interview and select someone to 

represent future claimants against the Boy Scouts? 

A No. 

Q Did you interview candidates to serve as a future 

claim’s representative? 

A No. 

Q Who did? 

A Candidates were not interviewed in connection with the 

future claimant’s representative process. 

Q One of the things in your declaration, I believe, is a 

statement that you’ve leveraged your experience to bring 

about a variety of results including obtaining a futures 

claimant representative -- 

A Yes. 

Q Does that generally -- so what did you do to aid in the 

selection of a future claimant’s representative? 
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A Without going into privileged information, we 

obviously, and I think we said this previously publicly 

considered multiple candidates, ultimately selected Mr. 

Patton as the best possible candidate for purposes of this 

position. 

Q Okay. Did you speak with or meet with Mr. Patton before 

he was selected? 

A I don’t recall. 

Q Did anyone on your team? 

A I don’t know. 

Q Is one of the things that you did was agree on behalf 

of the Boy Scouts to fund Mr. Gilbert as Mr. Patton’s counsel 

in 2019? 

A No. 

Q Did you have to, Ms. Boelter, negotiate any type of 

agreement with Mr. Patton in order to finance his activities 

in 2019? 

A There is an engagement letter between the Boy Scouts of 

America and Mr. Patton. 

Q And who negotiated that? 

A I don’t know for certain. 

Q You weren’t in any involved in that? 

A I think Mr. Conlan handled that as well as one of my 

other partners. 

Q In connection with -- there was a mediation on November 
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4, am I right? 

A Yes. 

Q In advance of that mediation Chubb conveyed to you 

their concern about the concurrent representation of both the 

Boy Scouts and Chubb, am I right? 

A Chubb conveyed to us their concerns, yes. 

Q And they told you that they didn’t consent to the 

concurrent representation, right? 

A I would have to go back and read the email that was 

sent to us by Mr., I think Mr. Celentano sent it.  It’s 

attached to my declaration. 

Q Did you reveal Mr. Celentano’s declaration this 

morning? 

A As I understand it, it was filed late yesterday.  I’ve 

had the chance to review it briefly on my computer screen. 

Q Okay.  And he refers in that declaration to an email 

that you sent him concerning the mediation, am I right? 

A That’s right.  So we, as I refer to in my declaration, 

we had a very early meeting with yourself, as well as 

representatives from Chubb on that Monday which I believe the 

date was November 4th.  We all agreed that we would move 

forward with the mediation provided that Chubb was reserving 

all rights.  And I believe the email that you’re referring to 

was memorializing that agreement. 

Q It’s an email from you expressly agreeing on behalf of 
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Sidley that Chubb’s rights and objections to Sidley’s 

concurrent representation were preserved, right? 

A Again, I’d like to go back and read the email before 

characterizing. As a general matter, my recollection of the 

email is that it reserves Chubb’s rights with respect to the 

engagement. 

Q And Sidley agreed to that, right? 

A We, Sidley -- I sent that email on behalf of Sidley. 

Q And all I’m getting is that Sidley agreed that Chubb’s 

rights were reserved, right? 

A Sidley agreed to the terms of that email.  Again, I 

would like to go back and read the email before testifying as 

to what it says. 

Q All right, do you have Mr. Celentano’s declaration 

there? 

A I do not.  I don’t have printing capabilities here and 

it was filed yesterday, so I can go on my other computer and 

pull it up. 

Q All right, Mr. Stamoulis why don’t we pull it up for a 

second, if you could?  Pull up the Exhibit 1 to Celentano’s 

declaration.   

  MR. STAMOULIS:  This is Stan Stamoulis, just bear 

with me for one second. 

BY MR. SCHIAVONI: 

A And I’ve actually found the declaration on my computer, 
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so if you’d like I can just look at directly from here. 

Q Why don’t you look at it and Mr. Stamoulis will 

continue to try to find it here for a second, but why don’t 

you just read it for a moment. 

  There we have it.  So, Ms. Boelter, we have on the 

screen Celentano Exhibit 1 which is an email from you to Mr. 

Celentano dated November 4 2019.  And is that an email you 

sent at that time? 

A It is. 

Q     Okay.  And am I correct that you agreed on behalf of 

the Boy Scouts and Sidley, you acknowledged and agreed that 

Chubb's continued presence at that mediation on the 4th    

and 5th would not constitute a waiver of Chubb's argument 

that Sidley was conflicted?   

A     That is what the first sentence says, yes.   

Q     Well, is that true?  

A     Yeah.  We, on behalf of ourselves and our client, 

acknowledged that Chubb's participation in the mediation 

would not constitute a waiver of this issue.  

Q     Is there any reason that you didn't -- well, strike 

that.   

 Why is it that you didn't disclose this email and this 

agreement as part of the declaration that you submitted?  

A     My read of this email is that it's a reservation of 

rights by all sides and, in fact, I did disclose this and we 
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disclosed it in our reply.  If you'd like, I can point you to 

the specific spot in my declaration where we note that -- 

here, I can find it right now.   

Q     Well, I can take you to it.   

 What you disclosed was that Chubb reserved its rights, 

but you didn't disclose that the Boy Scouts and Sidley had 

agreed to that reservation, right?  

A     You're right.  Paragraph 17 says, "Century agreed to 

participate in the mediation without waiving its rights."  

Q     Okay.  Now, am I correct that the people who were 

invited at Chubb to attend the meeting on October 14th, and 

then there were two calls thereafter, those were people on 

the claims side.  They were claims handlers for Chubb; am I 

right?   

A     That's my understanding.  

Q     Okay.  And you listened in on Mr. Sneed's testimony, 

right?  

A     I did.  

Q     Okay.  And one of the things that Mr. Sneed talked 

about was how the claims people are sort of separate from the 

reinsurance people, right.   

 Do you remember that testimony?  

A     I do.  

Q     And the Sidley representation here was on the 

reinsurance side, right?  
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A     There were two, so (indiscernible) correct.   

Q     Okay.   

A     Correct.  Sidley represented Chubb or Century on the 

reinsurance side.  

Q     Okay.  Now, Ms. Boelter, I don't think this is a 

controversial point, but I mean, it just should be clear, 

right, that at no point during the meeting on October 14 were 

the two subsequent calls that you refer to in your 

declaration to either you or Mr. Andolina or anyone else on 

behalf of Sidley, tell the claims people who were there that, 

Hey, we just want to let you know that we also represent 

Chubb on the reinsurance side, right?   

A     That's correct.  I don't think the team was aware of 

the engagement, as I indicated in my declaration.  

Q     Okay.  So, it's fair to say there was no disclosure to 

these, but Chubb people on the claims side who came to these 

meetings, there was no disclosure to them by Sidley that, 

Hey, you know, like, we -- Sidley represents Chubb at the 

same time, right.  They didn't know that when they came.   

A     I don't know whether they knew it, but I can affirm 

your statement that there was not a disclosure at those 

meetings of the reinsurance engagement.   

Q     Okay.  Now, you also refer in your declaration to 

somebody from the claims side coming to Chicago a week after 

the October 14 meeting and meeting with underlying defense 
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counsel for the Boy Scouts.   

 Do you -- am I correct?   

A     So, the week after October 14th, there was a meeting at 

Sidley's offices not involving Sidley lawyers, between 

individuals from Ogletree, which is national defense 

coordinating counsel, and individuals from Century or Chubb.   

Q     Okay.  The Chubb person went to that was Shelly 

Williams, who's the claims handler involved in handling the 

Chubb's role in connection with the underlying defense; am I 

right?   

A     I'll take your word for it.  I don't know, 

specifically, what her role is.  

Q     Okay.  And --  

A     If you tell me that's true, I will take that.   

Q     All right.  Well, my point is simply that there was no 

disclosure to her when she came to Chicago, either, that 

Sidley was representing Chubb, right?  She's on the claims 

side, she comes to Chicago to talk about the underlying 

defense.  Nobody disclosed, from Sidley, to her, their 

engagement, right?   

A     Not to my knowledge.   

Q     Okay.  And when she was there to talk with -- the 

counterparty for the Boy Scouts who was there, he was the 

national defense counsel in the underlying cases, right?  

A     I believe Bruce Griggs from Ogletree was present at 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 97 of 272 PageID #: 261



                                             98 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

that meeting.  

Q     Okay.  And --  

A     He was national defense counsel.  

Q     And he is not a bankruptcy lawyer, right?  

A     That's correct.  

Q     All right.  And one of the things that came up at the 

October 14th meeting was Chubb was complaining it didn't 

necessarily have up-to-date claims information about the 

claims in the tort system, right?  

A     I don't recall that, specifically.  That may have 

happened, but I don't recall.   

Q     Okay.  Is what -- Ms. Williams traveled to Chicago the 

following week to meet with national defense counsel in the 

underlying cases was to talk about and try to get information 

about the -- like, the current information on the tort 

claims; am I right?   

A     Yeah.  My understanding of that meeting was they were 

going to sit down and talk about pending claims.   

Q     Exactly.  All right.   

 They weren't there to talk about negotiating or 

drafting terms of a plan, right?   

A     Not to my knowledge, no.  

Q     And they weren't there to talk about drafting trust-

distribution procedures or any exhibits to them, right?  

A     Not to my knowledge, no.  
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Q     Okay.  And they weren't drafting a claims matrix 

either, right?  

A     There was a claims matrix that had been circulated to 

Chubb, I believe, by coverage counsel in advance of the 

October 14th meeting.  I think that was reviewed at the 

meeting that was at Sidley's offices, but, again, I was not 

present at the meeting that you were referring to, so I'm not 

sure if they discussed it or not.  

Q     Because the information you had was that they were to 

talk about the claims, right?  

A     In light of the claims matrix.  So, there was a 

discussion at the October 14th meeting about a claims matrix 

that had been circulated to Chubb in advance of that meeting 

by Haynes & Boone, which is Boy Scouts' coverage counsel.   

My understanding was the claims were then to be discussed by 

national coordinating counsel, as well as Chubb, to help 

Chubb better understand, I believe, that proposed claims 

matrix.  

Q     Right.  So, they were there, Ms. Williams was there in 

Chicago with the national underlying defense counsel to talk 

about the claims information, right?  

A     In light of the proposed claims matrix, yes.  

Q     Okay.  But just to be clear, when you signed -- when 

you submitted this declaration, what you chose to put in was 

that they were there to talk about the matrix.   
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 You didn't put in that they were there to talk about 

the claims in light of the matrix, right?  

A     I'd have to refer to my declaration.   

Q     Why don't you do that.   

A     Right.  I say in Paragraph 14:  

 "The following week, Sidley hosted additional meetings 

at its Chicago office, although, Sidley attorneys did not 

attend, which involved the representative of Century and 

Chubb, as well as attorneys from Ogletree Deakins, regarding 

a proposed claims matrix."  

Q     Right.  They weren't there to discuss terms of a 

bankruptcy plan.  They were there to just discuss the 

specifics of the tort claims, right?   

A     I agree.  They were not there to discuss the terms of a 

proposed bankruptcy plan.   

Q     And the whole sort of point of your declaration is to 

sort of convey that Chubb came to these meetings knowing that 

Sidley represented Chubb and they didn't object, right?  

A     No.  

Q     You're not -- that's not the point of your declaration?   

A     No.  

Q     Okay.  All right.   

 Well, then there's not really much disagreement about 

it, then.   

 Thank you, Ms. Boelter.  I very much appreciate your 
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answering my questions.   

  THE COURT:  Thank you.  Any redirect?   

  MR. DUCAYET:  Yes, Your Honor, and I'll be brief.   

REDIRECT EXAMINATION  

BY MR. DUCAYET: 

Q     Ms. Boelter, could I ask you to take a look at that 

Celentano declaration again.   

A     Yeah, one moment.  I just need to pull it up on my 

iPad.   

 I have the declaration and the exhibits.  

Q     Okay.  Let me ask you to turn to Paragraph 18, please.   

A     One moment.  Yes, I've got it.   

Q     Okay.  And Mr. Schiavoni asked you a number of 

questions regarding what was and what was not discussed 

during that October 14th, 2019, meeting.  

 Do you recall that?   

A     Yes.  

Q     And if you could look at Paragraph 18 and, in 

particular, let me just read to you the second sentence of 

Paragraph 18.  Actually, let me read the whole paragraph.   

  THE COURT:  Excuse me, Mr. Ducayet.   

  Will everyone please make certain that when you're 

not speaking, you're muted.  I'm getting someone's typing.   

  Thank you.  Go ahead.   

BY MR. DUCAYET: 
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Q     Yes.  Paragraph 18 of Mr. Celentano's declaration reads 

as follows:  

 "The role that Ms. Boelter acknowledges that Sidley has 

taken in her declaration puts Sidley at the opposite side of 

the table in negotiating with Chubb over the term of a plan 

and prosecuting confirmation of a plan.  I saw this at the 

meeting on October 14th, 2019, where Ms. Boelter and       

Mr. Andolina of Sidley led the discussion, presented Chubb 

with plan terms implicating Chubb's rights, pressed that 

those terms be offered to the tort claimants and then did so 

over our objection."  

 Do you see that?   

A     I do.   

Q     Is that an accurate characterization of what happened 

at the October 14th, 2019, meeting?   

A     Not at all.   

Q     What happened in that meeting?   

A     Sure.  So, as I mentioned, prior to that meeting, 

Haynes & Boone had circulated a claims matrix to Century.  

That matrix was not part of a plan of reorganization; rather, 

it was intended to be a measurement by which we could 

approach the mediation with the plaintiffs on November 4th 

and 5th.   

 At the meeting on the 14th, we, on the restructuring 

side, conveyed to Chubb that the Boy Scouts was looking for a 
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global resolution of abuse liability.  That in consideration 

of that, we had a desire to organize a global mediation 

particularly aimed towards current claimants, that in 

furtherance of that, after working with Ogletree, Boy Scouts 

had devised a claims matrix that they wanted to share with 

the plaintiffs and asked Chubb for its feedback with respect 

to that matrix.   

 We did not have a proposed plan.  There was not a plan 

that was drafted.  Plan terms were not presented to Chubb.  

We merely described the process that we were going to, and, 

in fact, we were hoping to reach some sort of pre-packaged or 

pre-negotiated agreement with all parties and simply 

suggested to Chubb that we wanted to partner with them in 

furtherance of that objective.   

Q     Okay.   

  MR. DUCAYET:  Thank you, Ms. Boelter.  I have 

nothing further.   

RECROSS-EXAMINATION  

BY MR. SCHIAVONI: 

Q     Well, I -- this is Mr. Schiavoni -- I do have a few 

questions.   

 Ms. Boelter, you told us that you were negotiating a 

pre-packaged plan.  You weren't negotiating an agreement.  

You were negotiating a pre-packaged bankruptcy plan, right?   

A     That was the objective.  We were not yet in 
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negotiations.   

Q     And when you brought up --  

A     (Indiscernible) the first step.   

Q     Okay.  And when you brought up this matrix, you 

actually made clear that the matrix, itself, was drawn by 

Sidley from a (indiscernible) from another bankruptcy, right?  

A     I don't recall that.   

Q     Okay.  Well, who on your team prepared the matrix?  

A     I believe it was a joint effort between the Ogletree 

team that spent extensive time walking through sort of the 

injury types and values that were assigned to those injuries, 

and then there were members of our litigation team that 

provided support for that.  

Q     And the matrix was intended to be put into the trust-

distribution procedures; am I right?   

A     If it were ultimately agreed to, the matrix -- and 

that's pretty typical -- it does find its way into trust-

distribution procedures.  

Q     And you told us at that meeting that you had 

interviewed candidates to serve as a futures claimant 

representative, didn't you?  

A     I don't believe we said that.  

Q     Well, what did you say about a future claimants 

representative at that meeting?  

A     I don't recall specifically what we said.  
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Q     Well, do you recall anything?   

A     I recall that we had disclosed that in furtherance of 

the process for some sort of pre-arranged or pre-packaged 

bankruptcy filing, that we had a discussions with a future 

claimants representative.  I believe in the WebEx that was 

referenced on -- in my declaration that came a week or two 

later, we had a specific discussion with Chubb about the 

identity of the future claimants representative.   

Q     And did Chubb object to the retention of Mr. Gilbert?   

A     So, Mr. Gilbert is not the future claimants 

representative.  Mr. Patton is.   

 I don't know that they lodged a specific objection, but 

I also recall that conversation being somewhat contentious 

over the identity of the future claimants representative.   

Q     But you conveyed to Chubb that Mr. Gilbert was going to 

be, whatever, partnered or counsel or, you know, retained at 

counsel or connected in some way to Mr. Patton; am I right?   

A     I believe you asked us whether Mr. Patton had engaged 

the Gilbert firm and we, I believe, said, Yes, he has engaged 

the Gilbert firm.  

Q     And that was done prepetition with the Boy Scouts 

financing that, right?  

A     Yeah.  The Boy Scouts, I believe, provided Mr. Patton a 

retainer for his professional fees.  I don't recall beyond 

that.  
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Q     All right.  And the contentiousness or we could call it 

adversity that you referred to, that was taking place between 

Chubb and Sidley in connection with the whole discussion of 

how Sidley was proceeding with respect to a pre-packaged 

plan, right?   

A     No, that is not an accurate characterization of the 

conversation.  

Q     Well, what was contentious then?  Was that contention 

between someone else?  

A     We had a conversation, I believe it was, as I said, 

October 29th or 30th in my declaration.  We, on the Boy 

Scouts' side, disclosed, at Chubb's request, who the future 

claimants representative was and my recollection was that you 

expressed to us disappointment in our selection of Jim Patton 

as the future claimants representative.  

Q     Wasn't it about Mr. Gilbert?   

A     As a follow-up question, I believe you may have    

asked -- again, I'm going -- I don't recall the precise   

words -- but I think you had asked whether Mr. Patton had 

retained the Gilbert firm and we said yes.   

Q     The point of Mr. Celentano's declaration is in the 

back-and-forth in that meeting and the one that followed, 

that back-and-forth over how things were proceeding, that was 

taking place between Sidley and Chubb, right?  

  MR. DUCAYET:  I'm not sure if that's a proper 
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question, Your Honor.  It's sort of characterizing what the 

purpose of the declaration is (indiscernible).  

  MR. SCHIAVONI:  All right.  Fair enough.   

  I'll withdraw the question.   

BY MR. SCHIAVONI: 

Q     Sidley led the meeting, right, on the 14th?  

A     I don't agree with that characterization.  There were 

multiple parts to that meeting.  The part concerning the 

restructuring, Sidley did take the lead on.   

  MR. SCHIAVONI:  I have no further questions, Ms. 

Boelter.  Thank you very much.  

  THE COURT:  Thank you.   

  Mr. Ducayet, anything further?   

  MR. DUCAYET:  No, Your Honor.  

  THE COURT:  Okay.  Thank you, Ms. Boelter.   

  THE WITNESS:  Thank you, Your Honor.   

 (Witness excused)  

  THE COURT:  Okay.  Mr. Ducayet, what's your future 

next witness?   

  MR. DUCAYET:  Your Honor, at this point, we would 

intend to tender the declaration, proffer the declaration of 

Professor Rapoport.  As I indicated, she is available, you 

know, in case there is cross-examination or if Your Honor has 

any questions and so we would like to proceed that way.  I 

can notify Professor Rapoport that she should in if we want 
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to proceed now.   

  THE COURT:  Mr. Schiavoni, do you have cross-

examination for Professor Rapoport?   

  MR. SCHIAVONI:  Yes.  We can be very brief with 

it.  So, if we could put her on, we can get done with her 

quickly.   

  THE COURT:  Okay.  Well, I need a break and I 

suspect some of you may, as well.  Let's take -- I've got 

1:25.  Let's convene at two o'clock.   

  People can get something to eat.  You can --     

Mr. Ducayet, you can reach out to Professor Rapoport, and we 

will start at 2:00.   

  MR. DUCAYET:  Okay.   

  THE COURT:  We're in recess.   

  MR. DUCAYET:  Thank you, Your Honor.   

  THE COURT:  And we will keep this open and I'll 

ask my chambers to do some activity which keeps it open 

during this time frame, but everything, as my understanding, 

should remain open.  If you want to call back into CourtCall, 

you can, or you can leave it open.  It's up to you.  Thank 

you.   

  MR. DUCAYET:  Thank you, Your Honor.   

 (Recess taken at 1:25 p.m.) 

 (Proceedings resumed at 2:06 p.m.) 

  THE COURT:  Okay.  Counsel, are we ready to begin? 
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  MR. ABBOTT:  I believe so, Your Honor.  Thank you.  

Derek Abbott. 

  MR. DUCAYET:  Your Honor, James Ducayet from 

Sidley.  We’re ready to proceed. 

  THE COURT:  Okay.  Thank you. 

  And I see Mr. Schiavoni.   

  Mr. Ducayet, I don’t remember if you formally 

tendered Ms. Rapoport’s declaration or not. 

  MR. DUCAYET:  Your Honor, I’m not sure either, but 

in the interest of completeness I will do so now. 

  THE COURT:  Okay.  Thank you. 

  It is admitted subject to cross examination. 

 (Declaration of Nancy Rapoport, admitted)   

  MR. SCHIAVONI:  Your Honor? 

  THE COURT:  Yes. 

  MR. SCHIAVONI:  Your Honor, I -- we do have 

objections to the substance -- the admissibility of the 

opinions themselves.  Perhaps I could just briefly make those 

to preserve my rights on it at the end of the examination, 

but I don’t want to be seen as having waived those. 

  THE COURT:  Okay.  You haven’t waived anything and 

I can guess what those comments might be, but I will hear the 

witness.   

  So, Professor Rapoport, if you can raise your 

right hand, please, I will swear you in. 
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NANCY RAPOPORT, WITNESS, SWORN 

  THE COURT:  Will you, please, state your full name 

and spell your last name for the record? 

  THE WITNESS:  My name is Nancy B. Rapoport.  My 

last name is spelled R-A-P-O-P-O-R-T. 

  THE COURT:  Thank you. 

CROSS EXAMINATION  

BY MR. SCHIAVONI: 

Q Thank you, Ms. Rapoport.  My name is Tancred Schiavoni 

on behalf of Chubb.  I’m going to be asking just a few 

questions here. 

 Ms. Rapoport, first, can you tell us how long did you 

spend interviewing Bill Sneed? 

A I spent no time at all interviewing Mr. Sneed.  I 

relied on his declaration. 

Q Okay.  Did you spend time interviewing Mr. Conlan? 

A No. 

Q Do you know who Mr. Conlan is and what role he plays in 

the case? 

A No. 

Q Did you interview any of the bankruptcy lawyers working 

on the Sidley engagement for the Boy Scouts? 

A No. 

Q Is it -- did you take everything that Mr. Sneed said in 

his declaration as true, and accurate, and complete? 
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A I used his declaration to help me form my opinions.  

So, yes. 

Q Okay.  In formulating your opinion were you asked by 

Sidley to assume that Mr. Sneed’s declaration full described 

all of the work that he did for Chubb? 

A I don’t recall being asked by Sidley to do that, no. 

Q Okay.  In formulating your opinions did you assume that 

Mr. Sneed’s declaration fully portrays all of the work he did 

for Chubb? 

A Yes. 

Q Is one of the assumptions that you made in formulating 

your opinion is that Century is, in fact, a former client of 

Sidley? 

A Yes. 

Q Okay.  Am I right that Sidley asked you to assume, for 

purposes of formulating your opinions, that Century is a 

former client? 

A Yes. 

Q So, all of the ethics rules you applied and the 

bankruptcy rules you applied were all premised upon Sidley’s 

request that you assume that Century is a former client.  Am 

I right? 

A That is correct. 

Q Okay.  Is another assumption that Sidley asked you to 

make was that the two reinsurance disputes that Mr. Sneed 
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worked on with respect to reinsurance for Boy Scout matters 

exclusively involved historic claims; claims that had already 

been paid? 

A Yes. 

Q Now you reached -- you addressed two questions in your 

report, is that right? 

A That is correct. 

Q Okay.  Who framed those questions for you to answer? 

A Sidley did. 

Q Okay.  Were there other questions that came out of the 

facts that you read about this case that could have been 

posed to you? 

A I’m sorry.  I don’t quite understand your question. 

Q Fair enough. It was an awkward question. 

 Let me ask you about the first of the two questions you 

were asked.  You were asked by Sidley to reach a conclusion 

about the reasonableness of Sidley’s thinking about 

something, right? 

A That’s correct. 

Q Okay.  That’s Question 9-A in your report, am I right? 

A I’m happy to go look at my declaration, but I assume, 

yes, that’s the correct one. 

Q Okay.  The Model Rule 1.9, right -- you’re familiar  

with that model rule, right? 

A Yes. 
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Q Does Model Rule 1.9 use the word “reasonable” anywhere 

in the rule? 

A No. 

Q And is there anything about determining -- is there 

anything in the rule that says that the clients -- strike 

that. 

 Is there anything in the Rule 1.9 that says that the 

lawyers subjective intent about reasonableness in any way it 

goes into the determination of whether something is 

substantially related or not? 

A No.  Rule 1.9 talks about whether matters are the same 

or substantially related and material effect, but, no, not 

about reasonableness. 

Q In the test that’s applied in order to determine 

whether something is substantially related is an objective 

test.  It’s not a subjective test as to what the lawyer 

thinks, is it? 

A Well, I’m going to give you a king of complicated 

answer.  Someone has to make the determination about whether 

the matter was the same or substantially related.  And that 

will determine what happens next in Rule 1.9. 

Q Okay.  The second question you were asked goes to 

whether various actions could take place to mitigate or -- is  

it to mitigate or is it to prevent damage to a client? 

A Let me take a quick look on how it’s phrased in my  
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declaration.  Bear with me, please. 

 Issue two of my declaration asks, 

 “Could any potential issues or concerns with respect to 

Sidley’s prior representation be addressed by means of the 

use in conflict counsel, screens and other steps in the 

bankruptcy?” 

 And then the second part of issue two is, 

 “Does Century’s description of the potential adversity 

have implications with respect to the ability of large firms 

to represent debtors and are there ways to address those 

implications through some of the steps?” 

 So, those were the parts of issue two that I was asked 

to address. 

Q Okay.  Now with respect to the first component of that, 

which includes screens, for an ethical screen to be put in 

place should it be put in place before the conflict manifests 

itself? 

A If there is a conflict, yes. 

Q Okay.  Let’s turn now to your reference here to 

“conflict counsel.” 

 Did you do any work to investigate whether there was 

any -- whether the people at Haynes & Boone had any 

experience in drafting plans of reorganization? 

A I did not. 

Q So, is it fair to say in formulating your opinion you  
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don’t know whether it’s a practical possibility to have this 

Haynes & Boone Firm in Texas take over drafting the plan of 

reorganization or parts of it? 

A Well, actually, as a Texas admitted lawyer, I’m quite 

familiar with Haynes & Boone and its experience in 

bankruptcy.  And I hold it in high regard. 

Q Okay.  I’m not insulting the firm.  I want to be clear 

about that.   

A Sure. 

Q Let me confine it to the lawyers -- the insurance 

coverage lawyers at Haynes & Boone that are working on this 

matter, you didn’t -- in formulating your opinion you didn’t 

make an evaluation of whether those particular lawyers have 

any expertise, or skill, or the ability to really draft plans 

of reorganization (indiscernible).  Do you? 

A I did not. 

Q Okay.  So, the documents -- did you review documents 

other than the exhibits from Mr. Sneed’s declaration? 

A All of the documents that I reviewed have been attached 

to my declaration as Attachment 2. 

Q Okay.  Now, Ms. Rapoport, I want to just refer you to -

- and if you need to get your report, I’d like you to do it 

because I’d like to refer you to Footnote 5 of your report. 

A All right.  Bear with me.  Yes, I see it. 

Q Who drafted Footnote 5? 
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A I did. 

Q Okay.  And did Sidley ask you to include that in this 

report or did you decide you should include it in the report? 

A I believe I did, yeah. 

Q Okay.  Could you read to us what Footnote 5 says? 

A Yes.  It is my understanding that Century has not 

provided informed written consent to Sidley with respect to 

the BSA representation. 

Q Okay.  And was that statement true when you signed the 

report? 

A To the best of my understanding, yes. 

Q Okay.  And based on all the information you have seen 

in the case is that statement true now? 

A To the best of my understanding, yes. 

Q Okay.  Now the rules, the model rules require for 

informed consent that -- am I right that an attorney 

disclosed information to the client? 

A Are you speaking in general about informed consent? 

Q Yes. 

A Yes.  Whenever you seek informed consent from a client 

you have to provide the client with sufficient information 

that the client can make a -- and I’m sorry to use the word 

in its own definition, but an informed decision. 

Q Okay.  That imposes upon the law firm an obligation to 

provide the client with adequate information in order to  
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reach a conclusion, right? 

A Yes.  If a law firm is seeking informed consent it has 

to provide enough information that the client can understand 

what the law firm is asking it to do and decide whether it 

wants to consent to that. 

Q Okay.  Now you -- have you ever practiced -- you have a 

very fine academic background, I want to be clear about that, 

but have you ever -- your private practice you worked at 

Morrison & Foerster, am I right? 

A Yes.  That is correct. 

Q Okay.  Were you in the bankruptcy group there? 

A I was. 

Q Good.  Good.  

 So, let me ask you this; are there some bankruptcy 

engagements where a bankruptcy lawyer is consulted by a 

client to give advice about insolvency matters or bankruptcy 

matters, but doesn’t actually take on the role of being 

debtor’s counsel itself? 

A Yes. 

Q Okay.  So, being in the position of being a bankruptcy 

lawyer providing advice to a client you’d agree with me 

there’s a whole range of possibilities about what the scope 

of that engagement could be, am I right? 

A Yes. 

Q It could be a counseling engagement where you don’t  
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take on the debtor’s role, right, that’s one.  

A Sure. 

Q Right.  Is another possibility for representation is 

that the debtor’s -- you take on the debtor’s counsel where 

it can be more of a litigation engagement where you’re trying 

to put in place, say, a contested plan or cramming down a 

plan, for lack of a better explanation. 

A Yes. 

Q Okay.  And to the extent you’re a client and you’re 

trying to make an assessment about providing consent is the 

provision of some information about the nature and scope of 

the bankruptcy engagement, whether it’s transactional advice 

or whether it’s more comprehensive, is that something that 

goes into evaluating whether it’s to inform consent? 

A Well before I answer that I have to ask a follow-up 

question.  Are you asking me about informed consent generally 

or informed consent with respect to Rule 1.9? 

Q I’m asking generally. 

A In general you have to provide enough information for 

the client from which you’re asking or for which you’re 

asking for, informed consent, so that the client can make a 

well thought out decision. 

Q Okay.  Have you seen anything, Ms. Rapoport, that  

(indiscernible) Chubb actually gave written consent in this 

case? 
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A No. 

  MR. SCHIAVONI:  Okay.  Thank you very much for 

your testimony. 

  THE COURT:  Mr. Ducayet, redirect.   

  I will ask everyone to check to make sure they are 

muted.  I’m getting some extraneous noise.  Thank you. 

  Mr. Ducayet? 

  MR. DUCAYET:  Thank you, Your Honor.  James 

Ducayet on behalf of Sidley. 

REDIRECT EXAMINATION  

BY MR. DUCAYET: 

Q Professor Rapoport, nice to see you. 

A Nice to see you. 

Q It’s one of the oddities of the time that we live in 

that we’ve worked together and, yet, never actually met in 

person or even seen each other over a video conference. 

 Professor Rapoport, let me just pick up on a couple of 

the questions that Mr. Schiavoni was just asking you.   

 In connection with the work that you did here did 

Sidley ever ask you to analyze the issue of whether or not 

Century had given informed consent in connection with the 

representation here? 

A No. 

Q Okay.  And in terms of the application of Rule 1.9, 

does 1.9 require written informed consent if the matters are  
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not substantially related? 

A No. 

  MR. DUCAYET:  I have nothing further. 

RECROSS EXAMINATION  

BY MR. SCHIAVONI: 

Q Is there -- Ms. Rapoport, that last question assumed 

that there was no possibility of a conflict, right?  Isn’t 

that correct?   

 I’ll withdraw the question.  Let me ask the fresh, 

okay? 

A Sure. 

Q If someone is seeking a waiver under 1.9, does Rule 1.9 

require written consent? 

A Sorry, I was trying to make sure that I didn’t have any 

beeps in the background and I can’t get rid of them.  My 

apologies, Your Honor.  There are some things that Zoom 

doesn’t let me do. 

 So, to answer your question what would trigger a 

request for informed consent is the first part of Rule 1.9.  

Whether the matter was the same or substantially similar 

would be the first part of the inquiry.  So, if the matters 

are not the same or substantially similar you would never get 

to an informed consent. 

Q Right.  My question, though, is to the extent one is 

seeking a waiver, either a current waiver or prospective 
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waiver with regard to 1.9, am I right that Rule 1.9 requires 

a written waiver for it to be effective? 

A To the extent that someone is seeking a waiver under 

1.9 the language of 1.9 says the client -- the former client 

gives informed consent confirmed in writing.  Law firms often 

ask for waivers for a variety of reasons, but if they are 

looking specifically at 1.9 that’s the language of 1.9. 

Q Okay.  And one of the reasons why the model rules 

require waivers in writing it’s in the commentary to the 

rules, and the academic discussion of it, for lack of a 

better word, you know, commentary because a written waiver is 

something that conveys to the client both the seriousness of 

the request and assures that the waiver is granted by someone 

internally who has the authority to grant it.  Am I right? 

  MR. DUCAYET:  Your Honor, if I could impose an 

objection here.  I think this is getting beyond the scope of 

my redirect. 

  THE COURT:  Sustained.  I will let her answer this 

one question. 

  THE WITNESS:  Sorry.  Could someone please read 

the question back? 

  THE COURT:  Mr. Schiavoni, give it a shot. 

BY MR. SCHIAVONI: 

Q Okay.  I’m not going to read it back, but I’ll just 

tell you what I think I said.  Okay.  Is one of the reasons 
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why, you know, referred to in the commentary, in the academic 

treatises and what not on Rule 1.9 for the reason why 1.9 

requires a writing is because the writing conveys to the 

client the seriousness of the request and that the request is 

also one that’s considered and approved internally by someone 

with authority. 

A Certainly it’s true that you want to convey the 

seriousness of the request.  I’m trying to recall whether any 

of the comments talk about a person with authority, but the 

comments do say that they want a record which is why written 

consent is required. 

Q Did anyone ever tell you at Sidley why you weren’t 

being asked to analyze whether there was informed consent and 

a proper waiver here? 

  MR. DUCAYET:  I’m going to interpose the same 

objection. 

  MR. SCHIAVONI:  It’s my last question, Your Honor. 

  THE COURT:  Actually, I’m going to overrule that 

objection.  You can answer it. 

  THE WITNESS:  Sure.  Sidley asked me to look at 

one very specific set of facts and not to go beyond that set 

of facts. 

  MR. SCHIAVONI:  I have nothing further, Your  

Honor. 

  THE COURT:  Thank you. 
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  Mr. Ducayet, does that prompt any further 

questions from you? 

  MR. DUCAYET:  It does not, Your Honor. 

  THE COURT:  Okay.  Thank you.  Thank you, 

Professor Rapoport.  You are excused. 

  THE WITNESS:  Thank you, Your Honor. 

 (Witness excused) 

  MR. SCHIAVONI:  Your Honor, just very briefly, we 

do object to the admission of the opinions.  We think that 

they would constitute net opinions that don’t lack a 

foundation in the subject matter.  The opinion about the 

reasonableness has nothing to do with Rule 1.9 here.  

Otherwise, the opinion is one that is a net opinion and not 

to any foundation.  We would ask for it to be excluded on 

that basis. 

  THE COURT:  Mr. Ducayet, a response? 

  MR. DUCAYET:  Yes, Your Honor.  We do think it’s 

appropriate.  The issues that Professor Rapoport was asked to 

address relate to the ultimate question here which is under 

the circumstances Sidley made a determination that these 

matters are not substantially related.  We are very 

cognizant, Your Honor, about not offering opinions on the 

ultimate legal question.   

  Just by way of a spoiler alert, you know, we do 

have that objection with respect to Mr. Slanina’s  
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declaration. 

  The issue, Your Honor, of whether or not in 

undertaking its analysis of whether or not these matters are 

substantially related, you know, that’s an objective 

standard.  Reasonableness is an objective standard.  And it 

certainly, I think, is probative of Sidley’s good faith in 

undertaking that analysis and that ultimately at the end of 

the day, Your Honor, you have a lot of discretion in this 

matter.   

  Among the things that are appropriate for you to 

consider in exercising that discretion is whether or not 

Sidley had a reasonable basis for taking the position that it 

did. 

  THE COURT:  Okay.  I will consider the objection 

as I consider my decision.  I am not sure if anyone provided 

me with case law; although, I will confess, I haven’t had as 

much time to spend on the last filing that tells me exactly 

what I do in this situation and how I judge a situation where 

a law firm makes a determination of no conflict.  As I said, 

I will consider that objection as I consider my decision. 

  Okay.  What’s up next? 

  MR. DUCAYET:  Yes, Your Honor.  On behalf of 

Sidley Austin that will conclude our evidentiary presentation 

subject, of course, to offering anything in rebuttal to 

anything that’s presented by Century.  I do know that Mr. 
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Abbott, of the Morris Nichols Firm, on behalf of the debtors 

filed a brief in support of the Sidley application.  So, I am 

going to turn it over to Mr. Abbott at this point for his 

evidentiary submission. 

  MR. ABBOTT:  Thank you, Your Honor.  It’s Derek 

Abbott of Morris Nichols. 

  Your Honor, I would like to offer, in support of 

the debtors’ application, the declaration of Brian Whittman 

that had been filed at Document 499 on the docket.  Mr. 

Whittman, as I understand it, is on CourtCall, on Zoom and 

available for cross examination if necessary.  It’s not my 

understanding that any of what is covered in his testimony 

has been contested, but he’s here and available for that if 

necessary, Your Honor. 

  THE COURT:  Okay.  Thank you. 

  Any objection to Mr. Whittman’s declaration coming 

into evidence? 

  MR. SCHIAVONI:  Your Honor, other than we think 

it’s irrelevant, we have no objection. 

  THE COURT:  Okay.  Well, its -- 

  MR. SCHIAVONI:  We do object on relevance grounds, 

but, otherwise, we don’t. 

  THE COURT:  Okay.  Well, I will admit it and  

determine whether it’s relevant in the context of my 

deliberations. 
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 (Declaration of Brian Whittman, admitted) 

  THE COURT:  Mr. Schiavoni, do you have any cross 

examination? 

  MR. SCHIAVONI:  I do not, Your Honor.  Thank you 

very much. 

  THE COURT:  Okay.  Thank you. 

  Mr. Abbott, do you have anything further? 

  MR. ABBOTT:  Your Honor, I have nothing further to 

offer on an evidentiary basis.  I, obviously, reserve my 

right for argument in due course. 

  THE COURT:  Okay.  Thank you.  

  Mr. Schiavoni? 

  MR. SCHIAVONI:  Your Honor, I have several 

witnesses, but there is one, I think, maybe non-

controversial.  Ann Rappleye offered a short declaration 

about the execution of the SLA.  Based on Mr. Sneed’s 

testimony I don’t believe it’s at issue.  I still would like 

to tender her declaration into the record.  She is not -- I 

need to call her to get her available, but if there’s not an 

issue with this from Sidley I would just and if they could 

tell us that now so we could put her declaration in.  If they 

want to cross her we’ll go to a different witness. 

  MR. DUCAYET:  Your Honor, Jim Ducayet on behalf of  

Sidley.   

  We don’t have an objection to the submission of  
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the declaration and we do not have any questions for her on 

cross. 

  THE COURT:  Okay.  Thank you.  

  Can you -- Mr. Schiavoni, can you give me a docket 

number for that.  It appears to be a declaration I did not 

print out.   

  MR. SCHIAVONI:  Your Honor, it was attached as an 

exhibit to our motion for leave to file a sur-reply on 

Friday. 

  MR. BUCHBINDER:  Your Honor, this is Dave 

Buchbinder.  It’s Docket Entry 531, Your Honor; 5-3-1. 

  UNIDENTIFIED SPEAKER:  Your Honor, I think Ms. 

Rapoport was 531.  I believe Ms. Rappleye is 540 if I’m not 

mistaken. 

  THE COURT:  Okay.  I do see a declaration at 530-

1.  So, that is an exhibit to the Century reply brief filed 

on the 1st.  Okay.  That is admitted without objection. 

 (Declaration of Ann Rappleye, admitted) 

  MR. STIMOULIS:  Your Honor, this is Sam Stimoulis.  

  I filed that also independently at Docket No. 540.  

Just so it’s clean and not as an attachment to another 

filing. 

  THE COURT:  Thank you.  But its, otherwise, the  

same? 

  MR. STIMOULIS:  Yes. 
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  THE COURT:  Thank you.   

  That’s admitted without objection and no cross 

examination requested. 

  MR. SCHIAVONI:  Your Honor, next we’d like to call 

Christine Russell. 

  THE COURT:  Ms. Russell. 

  MS. RUSSELL:  Good afternoon, Your Honor. 

  THE COURT:  Good afternoon.   

  Mr. Schiavoni, do I have a declaration for Ms. 

Russell or no? 

  MR. SCHIAVONI:  You do not, Your Honor.  We were 

able to get declarations to you for everyone else, but in the 

time allotted we just couldn’t get one done for Ms. Russell. 

  THE COURT:  That’s fine.   

  Okay.  Ms. Russell, I’m going to swear you in. 

CHRISTINE RUSSELL, WITNESS, SWORN 

  THE COURT:  Please state your full name and spell 

your last name for the record. 

  THE WITNESS:  Christine Gellert Russell, R-U-S-S-

E-L-L. 

  THE COURT:  Thank you. 

DIRECT EXAMINATION  

BY MR. SCHIAVONI: 

Q Ms. Russell, this is Tancred Schiavoni from O’Melveny.   

 Let me ask you this to start, by whom are you employed? 
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A I’m employed by Chubb.  I actually work for a 

subsidiary company, but Chubb is probably the easiest way to 

state it. 

Q Ms. Russell, what is your position, your title at Chubb 

right now? 

A I’m senior vice president, head of reinsurance for the 

sub-group I was just talking about, the Brandywine Group of 

insurance and reinsurance companies.   

Q Tell us, Ms. Russell, in general terms what your 

responsibilities are at Chubb? 

A Sure.  I oversee a group of about 30 people responsible 

for billing and collecting reinsurance.  So, when we are the 

insurance company and we need to submit a bill and make 

collections from our re-insurers I’m responsible for that.  

About two-thirds of my group do that and then the other one-

third of my group we’re also, what’s called, an assuming 

company.  So, we are also a re-insurer sometimes.  And I also 

oversee the bills that come into us where other companies are 

seeking collection from us for reinsurance. 

Q Okay.  In your reinsurance group are sometimes matters 

contested requiring litigation, or arbitration, or other 

adversarial processes? 

A Yes.  I’d say at any given time I oversee between 30 to  

40 open disputes.  As Mr. Sneed said, the vast majority of 

reinsurance disputes are in arbitration and a smaller  
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percentage are in court. 

Q Okay.  How long have you been in the role you have now? 

A I was a practicing attorney from 1995 to 2012 when I 

took my current role.  And I’ve been in that role ever since. 

Q Okay.  And in private practice, before joining Chubb in 

this reinsurance capacity, were you on a transactional side 

or were you litigation?  What was the nature of your 

practice? 

A I was involved in litigation my entire career.  The 

latter 10 years largely reinsurance litigation. 

Q Okay.  Are you, effectively, the client in dealing with 

Sidley Austin for Chubb? 

A Yes. 

Q Okay.  I want to talk about or have you come back and 

talk about the Sidley relationship in a minute, but if we 

just spend a minute on just covering reinsurance and what it 

is for those of us who don’t know too much.  Can you tell us 

what reinsurance is? 

A Sure.  I think Bill did a reasonably good job with 

this.  He explained that, you know, reinsurance is insurance 

for insurance companies.  It’s a risk spreading mechanism.  

So, when the insurance company writes a risk they don’t 

necessarily want to keep the entire risk. So, it’s a way of 

sharing the risk with other companies, other risk bearing 

entities.   
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 As Bill said there are generally two types.  There is 

treaty reinsurance that reinsures usually a large book of 

business, or a particular set of risks or large set of risks.  

Then there is risk specific reinsurance where it’s one policy 

that’s reinsured specifically and that’s called facultative 

reinsurance.  It gives a much closer connection between the 

insurance policy and the reinsurance. 

Q Mr. Sneed talked about, he used the word, facultative 

reinsurance and treaty.  Is there any significance for what 

we’re going to be dealing with today between these different 

types of reinsurance? 

A Sure.  So, in the two disputes in particular -- and I 

will note that the two that Bill focused on are not the only 

disputes that Sidley was handling for us at the time they 

took on the representation with the Boy Scouts.  The two that 

he did refer to, one of them was a treaty dispute, the other 

is a facultative dispute. 

 I think it’s important to note that, you know, there’s 

a concept in reinsurance where the reinsurers follow what the 

insurance company does.  So, they’re bound to follow 

decisions that are made under the policies, but with 

facultative it’s important to note that there’s a concept in 

the -- facultative certificate, the contract if you will, is 

often just a two page preprinted form and it’s got a follow 

the form provision, and it follows the terms and conditions  
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of the underlying policy.   

 So, in fact, in a case we had in the Southern District 

of New York recently the court found, and I think correctly, 

that the policy is part of the integrated reinsurance 

agreement.  So, you can’t construe the reinsurance contract 

without construing the underlying policy. 

Q So, how is it that the insurance that an insurer issues 

directly to a policyholder is relevant to billing reinsurers 

or part of analyzing reinsurance? 

A It’s very much a huge part of what I and my team do 

every day.  If there’s an insurance claim that we have there 

are a few things. Once that claim is resolved in some way you 

go through resolution by settlement or by judgment.  There 

are a few things my team has to look at to figure out how to 

build the reinsurance.  One is the reinsurance contracts.  

The second most significant thing is the underlying claim and 

the claim resolution.  And it’s extremely important to know 

how to bill your reinsurers that you understand the coverage 

issues that existed in the underlying claim and how those 

were resolved.  If you get into a dispute that’s the evidence 

that’s most pertinent in addition to the contracts 

themselves. 

Q Do you face situations where in the underlying  

insurance matter, where there’s the direct insurance to the 

policyholder, where the terms of that insurance between  
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policyholder and insurer are in dispute? 

A (Indiscernible) dispute in the reinsurance case? 

Q Well let me ask it a little bit differently.  Do you 

have situations, as a reinsurer, where costs are being 

presented to you from the underlying insurance matter where 

the terms of that coverage are in dispute between the 

policyholder and the insurer? 

A Yes.  Very, very often. 

Q Okay.  And do you have to -- in connection with 

assessing those situations do you need to have information 

about how the legal analysis was done of the underlying 

coverage? 

A Absolutely.  That is very typical evidence that we 

share with our reinsurance lawyers that they need to 

understand and pursue our collections is to understand that, 

you know, things often get decided by judgment, but more 

often than not things are resolved by settlement.  It’s 

really important that we share our evaluation of our 

litigation risk, and how and why we settled the way that we 

did.  Reinsurers ask that.   

 While there’s a doctrine called Follow the Settlements 

that doctrine requires us to demonstrate that what we did 

was, at least, reasonable and businesslike.  So, we are often 

called on to share with our counsel and it becomes an issue 

in the reinsurance matter about what was decided and why, and  
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what our legal analysis was in the underlying case. 

Q Okay.  Is one of the ways that your reinsurance group 

can get at that issue efficiently sometimes is by providing 

that to counsel through exchanges with members of your legal 

team at Chubb? 

A Yeah.  My legal team will exchange with my team and 

sometimes even with the underlying claims handlers.  You 

know, they have to interview them, put them on as witnesses. 

Q Okay.  Is the information that you need to provide or 

need to consider in connection with a reinsurance dispute or 

billing sometimes involve information about what the strategy 

in the underlying action was with respect to the coverage? 

A Very often. 

Q If there are disputed issues on the direct coverage 

level, this is where like the policy is issued directly to 

the policyholder, that are resolved at that level what 

information about the direct coverage is needed to address 

the reinsurance claims and is that often privileged? 

A It is privileged and it’s an issue that we struggle 

with a lot because, you know, we’ve got, often times, still 

an ongoing matter, an ongoing coverage dispute and yet we 

have settled some things and we’re going to bill our 

reinsurers for their share.  They want to understand why we 

entered into the settlement that we entered into.  And we 

really have to -- we struggle, you know, with sharing our 
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information that is privileged.  And we certainly share it 

with our own counsel and then we have to decide how much of 

that we can share with the reinsurers.  So, it’s a very 

delicate balance, but certainly it’s always shared with our 

counsel.  I mean there is no doubt about that.  They can’t 

help us evaluate the claim without understanding our 

privileged analysis. 

Q Does your work on reinsurance, on contested matters in 

particular, does it often times, you know, involve your 

team’s analysis of the strengths and weaknesses of people who 

would be witnesses in arbitrations from the underlying 

matter? 

A Absolutely. 

Q And would those people be sometimes people who are 

directly involved in the underlying coverage matters? 

A Certainly they are.  They are -- I’d say in my career 

of doing this for 20 plus years it’s the rare reinsurance 

arbitration that doesn’t have the underlying claim handlers 

as a witness in one capacity or another.  Either they’re 

taking depositions or appearing at a hearing. 

Q Are the arbitrations in the reinsurance field, are they 

usually public in nature or are they subject to 

confidentiality agreements? 

A No.  They are typically subject to confidentiality 

agreements. 
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Q Why is it, Ms. Russell, that the arbitrations of the 

reinsurance field are subject to confidentiality agreements? 

A There’s a few reasons for it: 

 First of all because the business disputes between 

insurers and reinsurers you have ongoing relationships and 

they want to resolve their business disputes in a 

confidential form and not out in the public.   

 Secondly, because as we were just talking about, a lot 

of privileged information and proprietary information is 

shared as evidence in those proceedings.  So, again, the 

parties don’t want that to be shared in the public forum. 

 Third, and I think I eluded to this a minute ago too, 

because we are sharing privileged information with our 

counsel and sometimes in the proceeding itself, and there can 

be ongoing underlying litigation, we don’t want to have to 

turn over confidential or privileged material that might be 

harmful to our policyholder.  So, it’s an effort to protect 

our policyholder from the disclosure of confidential 

information. 

Q All right.  Let me turn to asking you some questions 

about Sidley Austin and their connection to Chubb. 

 How long has Sidley Austin been a client of Chubb’s? 

A Well, I think you mean we’ve been a client of Sidley  

Austin. 

Q Oh, I got it backwards.  I apologize. 
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A Yes.  I don’t know the full extent of it, but I can 

tell you from my personal experience it goes back at least 15 

years.  When I first -- when I joined the last law firm I was 

(indiscernible) right before coming to Chubb, I became 

involved in matters in 2005 that Bill Sneed and Sidley were 

also involved in.  And I know from then forward while my firm 

was representing Chubb the Sidley Firm also was.  I had many, 

sort of, common engagements where we interacted together as 

outside counsel, sometimes co-counsel on matters.  Then once 

I took my job in 2012; we continued to use Sidley and often 

on some of our most significant matters, the biggest problems 

confronting our reinsurance group. 

Q Over the period of time you’ve been running this 

reinsurance group have Chubb used Sidley on more than one 

matter? 

A Yeah, I don’t know that I could count how many matters 

we retained Sidley on while I’ve been at my job for the last 

seven years, but, yeah, numerous, you know.  I don’t know 

exactly how many. 

Q Does knowledge of how Chubb’s reinsurance programs and 

underlying insurance programs work and the position that 

Chubb takes play any role in hiring a firm like Sidley in 

more than one matter? 

A Definitely.  You know, Sidley has a very deep long 

understanding of our insurance program and our reinsurance 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 137 of 272 PageID #: 301



                                             138 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

program.  You know, we certainly rely on that historical 

knowledge when we retain them on a new matter.  We don’t 

reinvent the wheel every time.  And, you know, Bill, in 

particular, has a deep understanding of our historical 

issues, our historical concerns, how we present things, 

disputes we’ve had in the past.  You know, yes, it’s 

important to us to have a partner that understands all of 

that so we don’t reinvent the wheel each time. 

Q You used the word partner.  Is that how you viewed 

Sidley? 

A Yes. 

Q Some of the engagements you’ve had Sidley on involved 

direct adversarial work, arbitrations, right? 

A Yes. 

Q Have you engaged Sidley on other matters where there’s 

more of a counseling role on an ongoing basis? 

A Yes, several.  In fact, one of the most significant 

matters we’ve had over my tenure. 

Q And is there privileged information that’s conveyed in 

connection with those counseling matters? 

A Definitely. 

Q And has Sidley been asked to prepare a legal analysis, 

and memos, and provide legal analysis in connection with  

those matters? 

A Yes. 
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Q I don’t want you to refer to the specific name in the 

matter, but was there a matter that Sidley commenced work on 

in May of 2017, it’s a counseling matter? 

A Yes. 

Q And was that one of the matters that was open that Mr. 

Sneed sought to withdraw from in 2020? 

A Yes. 

Q And did you close that matter at any point in time 

between May of 2017 and 2020? 

A No.  It’s still an open ongoing matter. 

Q Now did there come a time when you learned that Sidley 

was representing the Boy Scouts against Chubb in a 

prepackaged bankruptcy where the insurance was directly put 

at issue in the underlying matter? 

A Yes, I did.  I learned it right after Josh learned in 

the October, late October timeframe. 

Q Now did you learn of that through some letters 

exchanged with Mr. Andolina? 

A Actually, I think I first learned about it as soon as 

Josh learned about it, and I think he talked to his boss.  

I’m not sure of the timing, whether he talked to me first or 

talked to his boss first, but, you know, in that same couple 

of days or 24 hours Josh let me know.  Then, yes, I did see  

some letters thereafter. 

Q Okay.  I’d like to take you to Schwartz Exhibit 4.   
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This is a letter from Mr. Andolina. 

A Yes, I have it. 

  MR. SCHIAVONI:  I’m not going to pull it up on the 

screen right now, Your Honor.  I’m just going to ask the 

witness some questions about it. 

BY MR. SCHIAVONI: 

Q Do you have this letter in front of you, Ms. Russell? 

A Yeah.  I think (indiscernible).  Are you referring to 

the first one of December 3rd or the second one of December 

16th? 

Q Yeah.  So, let’s look at the first one. 

A Okay. 

Q December 3rd.  Now was there anything significant about 

this letter when you received it? 

A Yeah.  So, after Josh informed Bill Sneed that we were 

concerned, you know, the next thing that seemed to happen 

from my perspective was we started getting letters from Mr. 

Andolina.  I thought that what he wrote was inaccurate.  It 

struck me -- first of all, why was it from Mr. Andolina and 

not from Bill Sneed, who is our lawyer.  Secondly, I thought 

it was inaccurate in ways that Bill would know it was 

inaccurate. 

  It seemed to be, you know, accusing of us of  

knowledge of something that we didn’t have.  So, you know, I 

was taken aback by it and I thought, you know, and I think I 
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probably said that to some of my colleagues, you know, Bill 

knows some of these things aren’t true that are in here.  Why 

is Mr. Andolina writing this and where’s Bill in all this. 

Q So, Ms. Russell, can you give us an example of 

something that caught your eye that wasn’t really accurate in 

your view that you were getting from Mr. Andolina at this 

point in time? 

A Yeah.  He said that Sidley’s work on, as BSA’s 

restructuring counsel, is unrelated to Sidley’s work for 

Chubb affiliates on reinsurance issues.  I thought there was 

two problems with that because, one, he was saying it was 

Chubb affiliates as if they were some companies that were 

different then the companies in the bankruptcy, but it’s 

actually the exact same insurance policies that are at issue 

in the bankruptcy are the ones that they were representing  

us to collect the reinsurance on.  So, it wasn’t -- I felt 

like he was trying to make this distinction that they were 

somehow affiliated companies in some attenuated way where 

we’re actually talking about the exact same policies for the 

exact same company.   

 Then the other thing that struck me is that he said 

that they were unrelated.  Again, I just really take issue 

with the notion that the reinsurance collections are 

unrelated to the coverage issues that are going to be part of 

the bankruptcy reorganization when the policies are such an 
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important asset in the bankruptcy.  Those issues are what are 

going to drive the reinsurance. 

Q Did you ask to speak to Bill Sneed after you had 

learned about this issue? 

A I didn’t.  We were just kind of talking internally on 

what to do.  I believe we wrote back.  I think Josh is the 

one who wrote back and had some questions. He directed -- but 

we did decide that we would direct the note not just to Mike, 

but to Bill as well because we did feel like Bill was our 

lawyer.  So, you know, we formulated some questions and 

raised some concerns with the accuracy of the letter and 

wrote back. 

Q Did you listen to Mr. Sneed’s testimony? 

A I did. 

Q Okay.  There were aspects of Mr. Sneed’s testimony 

where, at least to me, okay, he seemed to be casting fault at 

Chubb for asking questions, and wanting to investigate, and 

get information about what the conflicts were.  Were you 

pursuing those things in any way other than in good faith? 

A We were absolutely pursuing it in good faith.  At some 

point we had been told, I believe it was maybe Chris 

Celentano had been told that they had asked their general 

counsel about the situation.  They kept insisting that there 

was no conflict in a very conclusory manner.  So, you know, 

we wanted more information to assess whether there truly was 
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-- if they were right, there was no conflict, we don’t know 

why they wouldn’t just explain that to us and yet we kept 

asking and not getting the answer to that.  We were very much 

acting in good faith.   

 You know, it seemed to me that very quickly, at least 

the bankruptcy lawyers concluded that, I think they used the 

word a distraction, that our concerns were just a 

distraction.  So, you know, we repeatedly were just asking 

for information and getting nothing back but conclusions. 

Q Did you end up having a call with Mr. Sneed? 

A We did ultimately, yes. 

Q And when did that take place? 

A That was December 18th, 2019, 2018 -- I’m losing track.  

2019. 

Q 2019, right?  That was last year? 

A Yes. 

Q All right.  As we get older, I forget what year it is.   

 So, in 2019.  What did you do to prepare for that call? 

A Well, first of all, Bill had reached -- as Bill said in 

his testimony he reached out to Josh and said he would like 

to have a call.  I was pleased because I had been sitting 

here, you know, for a couple of months saying, you know, 

where is Bill, why is Mike Andolina continually writing to us 

accusing us of ill-motive and our lawyer hasn’t even reached 

out to us to talk since we initially alerted him to this 
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issue.  So, I was pleased to hear that Bill wanted to talk to 

or talk to Josh.  I said to Josh, I would like to be a part 

of that discussion.  I felt like I had a long good 

relationship with Bill and I was optimistic that, you know, 

this was a good sign that we were now going to be able to 

talk with someone and have our questions answered.   

 I called Josh and said, you know, Josh, I’ve thinking 

about this, I think we should take a listening approach on 

this call. I think we should go with some questions we want 

to have answered, but Bill asked for the call.  So, we should 

listen first, but let’s have some prepared questions that we 

-- you know, the things we want to understand going into the 

call.  So, we did that, we prepared a list of questions, Josh 

wrote it and I edited it a little bit.  And that was the 

approach we decided to take going into the call. 

Q What was your goal in preparing questions for the call? 

A My goal was that I felt like we had asked questions in 

letters and we weren’t getting answers, and we had a lot of 

things we didn’t understand not only about just why they 

thought there was no conflict, but just what had transpired 

and how we got to where we were that they were accusing us of 

having known this for a long time and that somehow we sprung 

it in some opportunistic way.   

 So, we wanted to understand how Sidley got the 

perspective that they did and what their thinking was.  So, I 
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thought it was best to have some key points that we wanted to 

come out of the call with answers to. 

Q I’m not sure if I drew this out before, but what day 

did the call take place? 

A Yeah.  December 18th, 2019. 

Q Okay.  And did Mr. Sneed, on that call, provide you 

with a fulsome explanation about why there wasn’t a conflict? 

A No.  We started the call with some pleasantries and 

then Bill just jumped right in and said I asked for this 

call, and what I’m here to explain to you is that after Josh 

contacted me on October 29th I reported this issue to our 

general counsel’s office, general counsel decided that the 

bankruptcy team would handle the communications with Chubb.  

So, I’ve been sitting on the sidelines watching this happen 

for a couple of months.  He said I don’t think it’s been 

productive.  I think there has been a lot of posturing.  I am 

here to tell you that Sidley is not going to stop 

representing the Boy Scouts and if Chubb can’t live with that 

I need to give back all the reinsurance matters. 

Q What was your reaction to hearing that Bill Sneed had 

“stayed on the sidelines” as you referred? 

A I was quite surprised by that because he was our 

lawyer.  I just -- having been outside counsel I just can’t 

imagine having a longstanding client relationship, and being 

a client relationship person and not being the one who wants 
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to communicate and discuss the issue.  If there was a 

resolution to be had, if Sidley really wanted to work things 

out with us the way to do it would have been to have Bill 

talk to his client and his client contacts; not have Mike 

Andolina, sort of, accusing us in letters.   

 So, you know, the fact that he then got on the call too 

-- and I thought he was going to be the one that was going to 

talk with us and talk through the issues, and the fact that 

he got on this call with the same posture was really 

surprising to me. 

Q What did you tell Mr. Sneed in response to his 

assertion that Sidley would drop Chubb as a client if it 

didn’t live with this situation? 

A Yeah.  We said we weren’t ethics experts.  I think, 

actually, Josh said this that we’re not ethics experts, but 

our understanding is that you’re not allowed to drop one 

client in favor of another, and he thought this would fall 

into a rule that we both loosely as the hot potato rule and 

ask Bill what he thought about that.  Bill, again, asserted 

that he felt that rule required a conflict for it to be 

applicable and he didn’t think there was a conflict here. 

 We, again, pressed -- I think I then asked why 

(indiscernible) ask me for your analysis, but there is no 

conflict.  Why won’t you just give us that?  If you really 

believe there is no conflict what’s the harm in giving us the 
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analysis and he said I’m not the person to address that, I’m 

not here to address that.  We didn’t get anywhere with that. 

Q Ms. Russell, I want to ask you -- my next question I 

want to be clear, I don’t want you to disclose 

attorney/client privileged information.  And I know it’s not 

Chubb’s intent to do that, but to the extent you can answer 

the question without doing that I’d like you to do so.  My 

question is did you talk to Mr. Sneed on the December 18th 

call about how Sidley’s engagement by the Boy Scouts could 

cause harm to Chubb? 

A I did.  After we didn’t get anywhere on the request for 

the conflict analysis, we asked a few more questions.  We 

asked about whether the prospective labor was being requested 

because of the Boy Scouts.  He didn’t answer that question.  

Then -- in fact, several times in the call he accused us of 

cross-examining him, that we weren’t here to have these kinds 

of discussions.  You know, we could stop cross-examining him 

and, you know, that this should be resolved at a higher level 

of the organizations.   

 I said let me ask you a question, Bill, because this is 

something I felt strongly that felt strongly that Bill 

understood that the bankruptcy lawyers would not understand.  

I said, Bill, do you understand how certain things that could 

be said in the bankruptcy action by Sidley could harm us in 

our reinsurance election and you understand that our seeded 
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asset, our reinsurance collections are an important asset to 

Chubb and that we could be harmed in that collection by 

things Sidley would say.  I gave him a specific example that 

I prefer not to repeat here.  He said, okay, now that’s 

something we can talk about, that’s a legitimate concern. 

Q Now did you ask Mr. Sneed whether or not he had Boy 

Scouts in mind when he had asked for a prospective waiver 

with six or seven, whatever it was, eight months before? 

A I did ask him that question and he didn’t answer it. 

Q Sitting here today have you -- in preparing for this 

hearing did you have an opportunity to go back and look at 

that correspondence about the prospective waiver request? 

A I did. 

Q And at any time during that exchange at the time the 

prospective waiver request was being made did Mr. Sneed or 

Sidley tell you anything about the Boy Scouts engagement 

other then they couldn’t admit or deny the representation? 

A I did not have any specific conversations with Bill or 

Sidley about that.  Josh reported to me what was going on 

that was happening.  It was not about the Boy Scouts as far 

as we knew. 

Q Okay.  Did you do anything after the December 18th 

call, you know, based on -- actually, let me ask you 

something else about the December 18th call.  Over time, over 

the course of, really, your career, right, working at Chubb 
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and then working with Mr. Sneed in private practice before 

that you’ve had a lot of dealings with them over time, am I 

right? 

A That’s correct. 

Q Was there anything noteworthy about the tone or the 

nature of the discussion on the 18th that stood out to you? 

A Yeah.  I was taken aback.  Really, I’ve said several 

times to some of my colleagues since then that it was one of 

the strangest professional conversations I’ve ever had during 

my career.  I just couldn’t believe that he came out of the 

box so aggressively and gave us an ultimatum.  It was you 

have to accept this or else.  That is not how I expected the 

call to go.  As I said before, I was really pleased that Bill 

was finally reaching out to talk to us and I expected a much 

more conservatory approach, but it was not that.  It was an 

ultimatum.   

 As I said, as we tried to ask our questions, which I 

believe to this day were all very legitimate fair questions 

for us to be asking trying to figure out what was going on, 

he repeatedly said you’re cross-examining me, this is 

irrelevant, I’m not here to talk about that.  What he said 

earlier today is true, he did suggest discussions at a higher 

level of the company.  I didn’t understand why we weren’t 

having that discussion on this call.  I don’t know why we 

were deferring the discussion. I thought I was having a 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 149 of 272 PageID #: 313



                                             150 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

discussion with the person who could answer the questions 

that I had. 

Q Now after that meeting on the 18th or the run-up to it 

did you take any steps yourself to try to further an 

investigation of what was happening, and what you needed to 

do, and whether there was -- the extent of the conflict, et 

cetera. 

A Yeah.  After that call we had a lot of internal 

discussions.  You know, because this matter involved 

different groups at Chubb and given the significance of both 

the issues in the bankruptcy in terms of our insurance that’s 

at issue there and the very significant reinsurance asset 

that I’m responsible for on the backend we had a lot of 

discussions at very high levels in the company and trying to 

figure out what to do.  We retained an ethics expert to 

evaluate the issue.  You know, were we seeing, not seeing 

something, was there something missing; you know, we felt 

like this was a real problem and we took it very seriously. 

Q Prior to the December 18th meeting did you do anything 

to -- strike that. 

 Up through this meeting had you conveyed to Sidley that 

you did not consent to a concurrent relationship? 

A Yes. 

Q You listened to Mr. Sneed’s testimony about the 

information he was provided in connection with his engagement  
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according to Mr. Sneed.  Am I right? 

A Yes. 

Q Okay.  Did you also review Mr. Sneed’s declaration? 

A I did. 

Q Without getting into disclosing specific privileged 

information can you tell us does Mr. Sneed accurately portray 

the scope of the privileged information which he was given? 

A No. 

Q And specifically with regard to the Boy Scout matter 

did Mr. Sneed provide a complete list and explanation of the 

privileged information he was provided? 

A I think his list is accurate.  I think he is trying to 

walk a fine line in terms of explaining what exactly that 

list means.  The full arbitration record from the 

(indiscernible) matter is a lot of information and a lot of 

confidential information including a lot about the underlying 

coverage issues.  So, to downplay that as a minimal amount of 

information is not accurate.   

 In addition, he neglects to recognize the 15 years of 

historical information he has about our insurance coverage 

and our reinsurance issues.  Each reinsurance matter is not 

wholly unique.  The contractual issues, the coverage issues 

repeat.  So, he has historical knowledge that he can bring to  

bear on these matters. 

 Lastly, he focuses only on documents and not on  

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 151 of 272 PageID #: 315



                                             152 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

conversations with people in our legal group and on my team, 

and myself, wherein, I think, anybody who has practiced 

understands when you interview the key people that’s when you 

tend to tell your lawyers some of the, you know, what’s 

keeping you up at night; let’s put it that way. 

Q Ms. Russell, as part of the arbitrations that are done 

on reinsurance disputes do they deal just with the collection 

of, sort of, outstanding bills or is declaratory relief 

sought as often happens in coverage disputes in court? 

A Yeah, absolutely.  In fact, that is one place where I 

think Mr. Sneed, unfortunately, was not accurate at all in 

his declaration or today.  Both of the open Boy Scouts 

matters that he was handling did not involve exclusively paid 

claims as he indicated.  They both involved declaratory 

relief and reinsurance coverage for future claims.  Thus, you 

know, that’s one of the big concerns because things that -- 

as I said to Bill on our call, I don’t know what Sidley is 

going to say or do in the bankruptcy that could impact my 

future claims. 

Q In Ms. Rapoport’s expert declaration she notes that she 

was asked by Sidley to assume -- let me just find it here for 

a second.  I’m looking at -- you don’t necessarily need to 

pull it up, but I’m looking at her expert report on Page 4 of 

the declaration under (II) assumptions and questions 

presented, 2-D.  It says, 
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 “The two reinsurance disputes that Mr. Sneed was 

engaged to work on involved historical paid claim, not 

existing claim.” 

 Is that in some way not complete or accurate? 

A No.  It’s not true for the reasons I just stated.  The 

future claims were every bit at issue and probably more 

valuable, ultimately, to us then past paid claims. 

Q Okay.  Did you review the pleadings that were filed by 

Boy Scouts in the underlying coverage disputes in court that 

is pending today, you know, prior to today? 

A Yes. 

Q Okay. 

  THE COURT:  I’m sorry.  Mr. Schiavoni, can you 

repeat that question? 

  MR. SCHIAVONI:  Yeah.  I’m sorry, Your Honor. 

  THE COURT:  No, it’s me. 

BY MR. SCHIAVONI: 

Q Ms. Russell, we’ve been struggling for a way to try to 

address -- let me ask you this.  Have you been struggling 

with a way to try to address how there is overlap between the 

work that Mr. Sneed has done and issues that may be in 

dispute in the bankruptcy without revealing non-public 

privileged information? 

A I very much have been struggling with that.  If I can 

explain a little bit.  I think with all due respect to Bill 
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he tried to walk a very fine line to say that the reinsurance 

issues -- you know, what he was doing for us in the 

reinsurance case isn’t relevant to the insurance issues.  He 

steered clear of explaining that the insurance issues are 

very much relevant to the reinsurance.  To demonstrate that 

would require me to explain some things in open court that 

I’d rather not explain because they have the potential to be 

harmful in the reinsurance collection matters.  Not harmful, 

but just, you know, potentially harmful or potentially just 

not things we want to talk about.  They are privileged 

confidential information. 

 So, yes, I have struggled with that.  I think we’ve 

found a way to do it and perhaps that is where you were 

headed. 

Q Ms. Russell, tell us have you come across a way that 

perhaps we can touch on this issue just based on public 

information without going a step further?  If so, can you 

explain, you know, what you have done? 

A Yeah.  Basically, if you look at even what Bill admits 

in his declaration, the types of information he got and the 

issues that he, himself, discusses as being issues in the 

reinsurance matters and you look at the pending coverage 

actions related to the bankruptcy or related to Boy Scouts 

you can see that the issues are very much overlapping.  You 

see that number of occurrences is something that is 
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discussed.  You see that allocation is something that is 

discussed. You see the first encounter agreement is something 

that is discussed in both. 

 So, as I testified earlier, you know, the underlying 

insurance issues drive the reinsurance.  The underlying 

insurance are almost always at issue in the reinsurance 

matter.  There occasionally are matters that I think Bill 

would like you to believe is what we have here where there is 

strictly a contract question and it literally turns on the 

reinsurance contract, but those are few and far between. 

 This matter is much more -- these matters are much more 

typical particularly the one that Bill didn’t talk much 

about. They do involve a lot of overlap and interplay between 

the insurance issues and the reinsurance issues. 

Q Did you go through the pleading in the coverage action 

to try to find specific references to things and then try to 

cross-reference those to statements that Mr. Sneed made in 

his declaration? 

A I did.  As I sit here, Tancred, I can’t tell you have I 

have total recall on where those things appear in the 

pleadings, but I think what we just talked about that there 

are talking about number of occurrences you see that in the 

declaration, you see number of occurrences in the pleadings 

as an issue.  You see allocation, you see allocation in the 

pleadings.  Then you see the first encounter agreement and  
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that is also discussed as an issue in the insurance.   

 So, as I sit here, I can’t give you chapter, line and 

verse, but it is there. 

Q Let me ask you this, Ms. Russell, maybe we want to move 

on, maybe we don’t get into more detail, but would it be 

possible for you to give cites to where allocation is 

referred to by Mr. Sneed, just examples of them, and examples 

of where they are on the DJ pleadings? 

  MR. DUCAYET:  Your Honor, if I could object to 

this.  I don’t know if Ms. Russell has a document in front of 

her that she’s referencing, but the idea that, you know, she 

would be able to recall from memory particular cites, maybe 

that’s possible, maybe it’s not, but if there is a document 

that Ms. Russell is looking at we’d like to see a copy of it.  

I will just remind the court that Ms. Russell did not submit 

a declaration.  She is the only witness who did not do so.   

  So, I think it’s important that to the extent that 

there are specific documents that she’s relying upon in 

connection with this testimony that we be provided a copy of 

this. 

  MR. SCHIAVONI:  Yeah.  The declaration of Mr. 

Sneed and the Texas allocation pleading.  We can just make a 

proffer of it.  It’s in the record.  It’s the Panchok-Berry 

declaration, Exhibit D.  We can make a proffer of it when 

we’re done with the witness. 
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  THE WITNESS:  I’m not actually looking at a 

document.  I just want to be clear about that.  I actually 

was just going to answer that without looking at a document I 

probably can’t give the sites. 

BY MR. SCHIAVONI: 

Q Let me ask you another way we tried to, sort of, come 

after this problem.  Has the Boy Scouts said or done anything 

which indicates that if content that Mr. Sneed’s legal work 

is relevant to the issues in dispute between Chubb and the 

Boy Scouts? 

A Yes.  The Boy Scouts sought discovery from us about 

what went on in the arbitration. 

Q And was that discovery both document discovery and 

interrogatories? 

A I believe that’s right. 

Q In January of 2020, Ms. Russell, did Chubb have matters 

outstanding with Sidley? 

A Yes. 

Q And how many matters were outstanding? 

A January of 2020 -- before Sidley started to withdraw I 

would say four or five.  I think at least four, perhaps five. 

Q And was Sidley still counsel of record in a number of 

those matters at the time that the bankruptcy was filed? 

A I’m sure for at least one, perhaps two.  I’m not a 

hundred percent sure of the precise timing of the withdraws,  
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but I know at least one was not withdrawn until after. 

Q Did Chubb consent to Sidley withdrawing from those 

matters that were active in 2020? 

A We did not consent.  In fact, we asked Bill not to 

contain the parties or the arbitrators, and he did it over 

our objection in many of the matters.  In the court case we 

ultimately consented.  He unilaterally filed for a withdraw 

without our consent and then we ultimately worked out consent 

once we got new counsel.  That was the only one we ultimately 

consented after he tried to do it without our consent.  The 

rest of them we did not consent and he, nonetheless, 

contacted our counterparties and our arbitrators without our 

consent. 

  MR. SCHIAVONI:  Ms. Russell, thank you very much 

for your testimony. I have nothing further, Your Honor. 

  THE COURT:  Thank you. 

  Ms. Russell, are you ready for cross or do you 

need a break of any sort? 

  THE WITNESS:  I’m fine.  Thank you. 

  THE COURT:  Okay.  Thank you. 

  Mr. Ducayet? 

  MR. DUCAYET:  Yes.  Thank you, Your Honor.  Jim 

Ducayet on behalf of Sidley. 

CROSS EXAMINATION  

BY MR. DUCAYET: 
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Q Ms. Russell, let me ask you, first, you described the 

position that you hold within Chubb and you described it as, 

I think, you’re the head of the reinsurance disputes group 

within Chubb.  Is that correct? 

A No.   

Q Okay.  I didn’t mean to misidentify your position.  

Maybe you could just refresh my memory and then we’ll get a 

question out. 

A Sure.  No problem. 

 It’s a little bit complicated, but I am the head of the 

reinsurance group for a subgroup of entities or claims within 

Chubb.  So, there’s the larger Chubb.  There are a couple 

different reinsurance groups within Chubb.  I am the head of 

one of them.   

Q Okay.  Thank you. 

A We largely do long tail and run-off claims.  Where you 

were off a little bit in your characterization is not just 

disputes.  My predominant part of my job is billing and 

collecting reinsurance.  The disputes is actually a little 

bit ancillary. 

Q Okay.  Thank you for that clarification. 

 Now am I correct that within Chubb that direct claims 

and reinsurance claims are handled in two separate and  

different departments? 

A That’s true. 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 159 of 272 PageID #: 323



                                             160 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q And you heard Mr. Sneed testify earlier this morning 

about some of the reasons why that’s typical.  Do you agree 

within that that’s typical in the industry? 

A I don’t remember exactly what he said about that topic 

and why it’s typical.  I think generally my experience is -- 

I’d say most larger companies have a separate direct claims 

group and a separate reinsurance group, but I think many 

smaller companies, the same people that handle and pay the 

direct claims they bill the reinsurance as well. 

Q Okay.  In companies that are comparable in size, your 

competitors, for example, at Chubb the direct claims are 

typically handled by a different group, different department 

then the reinsurance claims.  Is that correct? 

A Those that I’m familiar with, yes.  I think that’s 

generally true. 

Q Okay.  Thank you. 

 Now you provided some testimony in response to Mr. 

Schiavoni’s question about the general way in which the 

underlying direct coverage issues may become an issue in a 

reinsurance dispute.  Let me ask you this question, were the 

terms of the BSA coverage, the coverage that Chubb provided 

to Boy Scouts, were the terms of those policies in dispute in 

either the Lloyd’s reinsurance matter of the second  

reinsurance matter that also involved Boys Scout policies? 

A Yes. 
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Q In what way were the terms of the underlying policies 

in dispute in the reinsurance dispute? 

A I’m going to try to formulate an answer to this without 

revealing information I’d rather not reveal.  This is 

actually putting me in the precise predicament that I was 

worried about which is to tell you what issues are at issue 

in the reinsurance matter will cause me to reveal what I’m 

most concerned about being revealed.   

 Suffice to say that while Bill focused almost 

exclusively on the Lloyd’s matter, I think he was flat wrong 

when he said that the Boy Scouts -- that the second matter 

did not involve these issues.   

Q Okay.  I apologize. I don’t mean to interrupt you.  I 

want to try to make this easier for you to testify about 

consistent with your concerns about revealing information. 

 So, let me break the question down just a little bit, 

Ms. Russell.  So, let’s just focus on the Lloyd’s dispute.  

Okay? 

A Yes. 

Q First of all, Lloyd’s was a treaty, correct? 

A Yes. 

Q Okay.  And my question is were the terms of the 

underlying coverage that Century provided to BSA, were those 

in any way disputed by Lloyd’s in connection with that 

reinsurance dispute? 
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A Yes. 

Q Okay.  Can you explain to me why?  And maybe I could 

try to make it even a little bit more precise and that is to 

the extent that the first encounter agreement was at issue in 

the first litigation, which Sidley did not handle, was the 

first encounter agreement at issue in the arbitration that 

Sidley was asked to handle? 

A The arbitration -- first of all, whether or not it was 

squarely at issue in the second arbitration, I’ll come back 

to that in a second, but whether it was or it was not there’s 

no way that Sidley could have evaluated the prior arbitration 

record and discussed with us, strategized with us about going 

forward in that matter without considering positions we took 

vis-à-vis the first encounter agreement. 

Q Well, let me just ask you this question; was -- the 

first encounter agreement was an issue with respect to the 

first arbitration, and this is all public because its 

revealed in the publicly filed decision in the District of 

Massachusetts, and Century’s reliance on the first encounter 

agreement was rejected by the arbitration panel, first 

arbitration, correct? 

A I wouldn’t characterize it that way. 

Q Well, didn’t the first arbitration panel conclude that  

the allocation methodology that was used by Century, which 

was based upon the first encounter agreement, was not the 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 162 of 272 PageID #: 326



                                             163 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

product of a reasonable businesslike investigation?  Isn’t 

that what the panel said? 

A I think they concluded there was an absence of proof 

that we acted reasonably in a businesslike manner.  I don’t 

know that they concluded it wasn’t a reasonable business-like 

settlement. I think that’s a big distinction.  You know, it 

was a question of whether we would ever get to put on that 

proof again, I don’t know.  You know, you’re now pushing me 

to get into strategic decisions that we would have discussed 

with Bill.  But we don’t think that award was clean and 

bullet proof.  What we might be able to accomplish the next 

time around is very much in discussion and subject to 

strategic consideration. 

Q Okay.  Now the first encounter agreement is an 

agreement between Boy Scouts and Century, right? 

A Yes. 

Q So, obviously, Boy Scouts is aware of the first 

encounter agreement, correct? 

A Yes.  But not our internal (indiscernible) about it. 

Q Okay.  But the fact of the -- well, let me just ask you 

this, Ms. Russell.  The position that Century took in the 

first Lloyd’s arbitration was that the first encounter 

agreement was a valid finding and reasonable way to allocate  

claims, right? 

A Yes. 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 163 of 272 PageID #: 327



                                             164 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q And in connection with the second Lloyd’s arbitration 

is Century taking any position with respect to the 

applicability of the first encounter agreement?  Does that 

have anything to do with the issues that have been submitted 

to the second arbitration? 

A We have a -- 

  MR. SCHIAVONI:  I’m sorry, Your Honor.  If I just 

could caution Ms. Russell.  I don’t -- you know, she doesn’t 

need to disclose privileged information.  I would ask Mr. 

Ducayet, to the extent he’s relying upon what he says is in a 

district court decision, if he could do his questioning a lot 

more safely by just quoting from that decision. 

  If you could answer, Ms. Russell, you know, within 

the confines of not disclosing privileged information go 

ahead. 

  THE WITNESS:  I think I can.  I was just going to 

say that we haven’t put any positions to a second arbitration 

panel yet.  I think part of the problem that Bill has in 

trying to minimize the extent of the information that he was 

provided and, you know, the extent of the potential conflict 

is because both of the arbitrations -- you know, Lloyd’s was 

just -- we just got an order that we can go forward with the 

arbitration.  And the other one was in the very early stages  

too.   

  So, we were still strategizing, thinking,  
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positioning ourselves.  You know, so what exactly were the 

issues that we were going to have to confront and work 

through with Bill, you know, I think we know some of them, 

but I don’t -- we haven’t put any position to either 

arbitration panel yet other than a very, very -- other then, 

in the one matter, in a very preliminary way and the other 

one not at all.  So, it’s not so much what was before the 

panel, but it was the strategic thinking that we were doing 

with Bill about how we might position ourselves.   

BY MR. DUCAYET: 

Q And -- okay.  Again, I’m not trying to pressure you to 

disclose privileged information, but just to be clear wasn’t 

it the position of Century in the District of Massachusetts 

case that the whole reason we should have a second 

arbitration was because the rebilling that was made to 

Lloyd’s was no longer telescoped under the first encounter 

agreement? 

A That was one of the reasons, yes. 

Q If you want, Ms. Russell, I can point you to the 

decision.  Page 5 of the District Court decision in 

connection with that says that that is the position that 

Century was taking. 

A I agree with you.  The rebill was no longer under the  

first encounter agreement. 

Q Okay.  Thank you. 
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 You mentioned in connection with describing the work 

that is done in connection with putting together a 

reinsurance dispute, both receiving documents and then 

conducting interviews, and you said that in many instances 

the underlying -- 

 (Phone interruption) 

  THE COURT:  Could everyone please mute their 

phones.  I’m hearing a conversation. 

  Mr. Ducayet? 

  MR. DUCAYET:  Sorry, Your Honor.  I lost my train 

of thought here. 

BY MR. DUCAYET: 

Q You were asked some questions about the kind of work 

that a lawyer would do in connection with preparing a 

reinsurance dispute.  And I thought you mentioned the idea 

that a reinsurance dispute counsel might interview those who 

were involved in the underlying claims.  Did I understand 

that correctly? 

A That’s true. 

Q Did Mr. Sneed or anybody from Sidley conduct any 

interviews along those lines in connection with either the 

Lloyd’s or the second matter? 

A Mr. Sneed had phone conversations with myself, with Mr.  

Schwartz and two of my colleagues that report to me.  None of 

us are direct claim handlers.  I anticipate he would have had 
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discussions with the direct claim handlers as the matters 

went forward. 

Q Okay.  But he didn’t, right? 

A Not yet. 

Q Okay.  And he’s not going to because he’s not 

representing anymore, correct? 

A Apparently. 

Q Okay.  Now you testified in connection when you first 

learned about the Boy Scout matter that it was about the same 

time that Josh did.  I think you said in October or so 2019, 

is that correct? 

A Yes.   

 Am I allowed to add something to my last answer that I 

just thought of? 

Q Certainly.  Go ahead. 

A I just wanted to say that while Bill didn’t interview 

the underlying claim witnesses in the Lloyd’s matter their 

testimony was available to him in the full arbitration record 

from the first arbitration. 

Q Okay.  It was part of the record that was provided to 

the arbitral panel that, obviously, was shared both with the 

panel and with the opposing counsel, right? 

A Yeah.  Under a confidentiality agreement. 

Q Yeah.  But you’re not suggesting that’s privileged, are 

you? 
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A I’m suggesting there are things that are privileged in 

the underlying matter that are part of the arbitration 

record. 

Q So, your suggestion is that the disclosure of 

information to a reinsurer doesn’t waive a privilege.  Is 

that what you’re saying? 

A It’s a thorny issue and one we worry a lot about. 

Q Okay. 

A In my view -- 

Q And you can say with absolute assurance that there was 

no waiver by reason of having providing that information to a 

litigation adversary? 

A I can’t say that with a hundred percent certainty, but 

if my counsel is going to try to establish that I waived my 

privilege I got a real problem with that. 

Q Okay.  Getting back to the question I asked you in 

terms of when you first became aware of the Boy Scout 

representation by Sidley, let me ask you, Ms. Russell, if you 

have in front of you, could you take Mr. Sneed’s declaration 

and take a look at Exhibit 5, please. 

A Hold on.  I think that’s in the other book here.  Hold 

on. 

Q Okay. 

A Did you say Exhibit 5? 

Q Yes.  To Mr. Sneed’s declaration. 
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A Okay.  I have it. 

Q Okay.  Let me ask you to turn the page to the first 

email in the string which is an email that was sent to Mr. 

Schwartz and a number of others on December 13th, 2018.  Do 

you see that?  Subject is Boy Scouts. 

A I’m sorry.  What was the date? 

Q December 13th, 2018 at 7:19 a.m. 

A Okay.  Hold on.  7:19 a.m.? 

Q Yeah. 

A I’m not seeing 7:19 a.m. 

Q Okay.  Do you have Exhibit 5 in front of you? 

A Yeah.  The top email is December 13th, 2018 at 10:33 

a.m. 

Q We’re talking about Sneed Exhibit 5, right? 

A I believe so. 

Q Okay.  Docket No. 532-5. 

A I don’t have a docket number. 

Q Okay. 

A I believe Sneed Exhibit 4 is the service level 

agreement, correct? 

Q Exhibit 5. 

A Right.  It follows 5 though and I’m just confirming 

that 4 is the service level agreement, right? 

Q Yes.  I believe that’s correct. 

A Okay.  So, then when I turn to 5 the top email that I  
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have is Thursday, December 13th, 2018 10:33 a.m. 

Q Okay.  So, I want you to turn the page. 

A Okay. 

Q And you will see there’s an email on that second page 

December 13th at 7:19.  Do you see that? 

A Okay.  I do see that.  I’m sorry. 

Q Okay.  No problem.  

 Now at the time, December 2018, was your email address 

christine.russell@brandywineholdings.com? 

A Yes. 

Q Okay.  If I were to represent to you that you are the 

first recipient on this email would you have any basis to 

disagree with me? 

A Not at all. 

Q This has been redacted by request of your counsel.  Do 

you know why they asked that that be redacted? 

A I don’t have the redacted one in front of me.  So, I’m 

not sure what you mean by “that” being redacted. 

Q I see.  So, you have an un-redacted copy? 

A I do. 

Q Okay.  So, you can confirm for that the first addressee 

in the to line is you, correct? 

A Yes.  I just said that. 

Q Okay.   

A I didn’t realize it was redacted and I have no idea why  
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to answer your other question. 

Q Okay.  So, the issue of the potential representation of 

Boy Scouts by Sidley was brought to your attention back in 

December of 2018, correct? 

A Could you ask that again?  You said it very fast. 

Q The issue of Sidley’s representation of Boy Scouts was 

first brought to your attention back in December of 2018.  

Isn’t that correct? 

A I was informed that there was a press release that 

suggested that Sidley was representing the Boy Scouts, yes. 

Q Okay.  And that was in December 2018, right? 

A Yes. 

Q Okay.  Now you made some mention in your testimony 

about the discussions that Mr. Schwartz had with Mr. Sneed 

and others about the advanced waiver requests in early 2019.  

Do you recall that? 

A Yes. 

Q Were you made aware of those discussions at the time 

they occurred or did you just learn about them later on? 

A I think I was aware of them as they were ongoing. 

Q Okay.  So, you saw, for example, the March 4th email 

that Mr. Schwartz sent to Mr. Sneed laying out the three 

conditions under which Century would be okay with Sidley  

representing a debtor in a bankruptcy proceeding, right? 

A I don’t think I did see that contemporaneously when it  
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was happening.  I think that Josh was -- you know, Josh and I 

talk on the phone a lot and I think he was keeping me orally 

informed of what was going on, but I don’t think I was being 

copied in on the emails. 

Q Okay.  But Josh wasn’t acting in a sort of unauthorized 

basis, right?  He was conveying the position of Century Chubb 

at that time, right? 

A I certainly believe he was.  Josh is very conscientious 

about making sure he gets authority, but that authority would 

not have come from me with respect to prospective waivers.  

That would have come from a much higher level in the 

organization. 

Q Okay.  So, just to be clear then the proposal that was 

made on March 4th that lays out the three conditions that was 

approved at the very highest level of the company.  Is that 

what you are saying? 

A I think that’s my understanding, but you would have to 

ask Josh to be sure. 

Q All right.  Now you gave some testimony about the 

coverage litigation that is ongoing in Texas and I think 

there is a case in Illinois as well.  Do you recall that? 

A Yes. 

Q I think Mr. Schiavoni elicited testimony from you that  

you had gone through the pleadings and the documents in 

connection with that coverage litigation.  Is that fair? 
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A I won’t say I went through everything involved in the 

coverage litigation.  I’ve seen some of the pleadings, 

excerpts, I would say, and I think I saw t eh discovery 

request that was served on us at one point in time.  Over 

time I’ve seen a lot of the pleadings, but I can’t say that 

I’ve seen everything.  I certainly saw excerpts that I was 

referring to more recently. 

Q Okay.  So, let me just ask you then with respect to the 

discovery that you looked at this was discovery that had been 

served by Boy Scouts upon Century? 

A Yes. 

Q And you know, right, that Sidley is not representing 

Boy Scouts in connection with any of that coverage 

litigation, right? 

A I know that I believe Haynes & Boone is counsel of 

record and I’ve been told that Sidley is not representing the 

Boy Scouts with respect to that coverage litigation, but I 

don’t know for a fact, you know, how much involvement Sidley 

has in assisting with the coverage issues.  I don’t know that 

one way or the other. 

Q Okay.  Well, if I were to represent to you that Sidley 

doesn’t have any role whatsoever in connection with that 

insurance coverage litigation do you have a basis to disagree  

with me? 

A No.  I just think there is a lot of overlap between  
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what Sidley is doing in the bankruptcy and the coverage 

issues where the insurance policies are one of the 

significant estate assets.  So, not being a bankruptcy 

lawyer, I don’t know fully what Sidley’s role is, but I 

imagine there is a fair bit of overlap.  It’s hard for me to 

imagine that there isn’t; that you can draw a clean line and 

Sidley has nothing to do with coverage issues at all. 

Q Okay.  But I’m asking a different question, Ms. 

Russell.  I’m talking about the coverage litigation in Texas 

and in Illinois.  If I were to represent to you that Sidley 

has no involvement in that coverage litigation would you have 

a basis to disagree with me? 

  MR. SCHIAVONI:  Your Honor, asked and answered.  

This is something we address in our brief that deals with the 

plan itself. 

  THE COURT:  Sustained. 

  MR. DUCAYET:  Okay.  Your Honor, we’ll move on. 

BY MR. DUCAYET: 

Q Let me just ask you about the discovery.  You reviewed 

the discovery requests? 

A I did.   

Q Okay.  And did you review the responses to the 

discovery requests? 

A I don’t know.  I can’t remember. 

Q Isn’t it the case, Ms. Russell, that the position that  
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Century took in the insurance coverage litigation in Texas 

and Illinois was that it would not provide documents 

responsive to those requests because they were irrelevant? 

A Yes.  I believe that the reinsurance issues are -- the 

reinsurance discovery is irrelevant to the insurance case.  

That doesn’t mean that the converse is true which is what 

Bill tried to imply in his testimony that the insurance 

record is relevant to the reinsurance case.  The reinsurance 

record is not relevant to the insurance case. 

Q Well, hold on a second.  You testified that the 

reinsurance record contains information that you think would 

be harmful if it were disclosed to Boy Scouts.  So, how could 

it be irrelevant? 

A I said potentially harmful. 

Q Okay.  Then how is that irrelevant? 

A Irrelevant but for the -- of course, some of the 

privileged discussions which should be maintained privileged. 

Q Okay.  But that is a not a qualification that was made.  

The position that has been taken is that these are totally 

irrelevant.  They have nothing to do with the coverage 

litigation, isn’t that right? 

A That is right. 

Q Let me just ask you a couple questions about the call  

that happened on December 18th.  Look, I think there is, 

obviously, a significant disagreement between you and my 
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partner about exactly what happened on that call. And I don’t 

want to test the patience of the court in terms of trying to 

get the ultimate bottom of who said what exactly, but isn’t 

it true, Ms. Russell, that Mr. Sneed told you and Mr. 

Schwartz in the course of that call that the idea that Sidley 

had confidential information simply wasn’t true?  Didn’t he 

say that? 

A I don’t recall him saying that at all.  No, he did not. 

Q Now Century had invoked its rights under the SLA to 

seek arbitration of the dispute that it has with Sidley.  

Isn’t that right? 

A Could you ask that again?  I’m sorry.  I missed the 

beginning of your question. 

Q Sure.  Sure.  Sure.   

 Let me focus your attention to the SLA, the service 

level agreement, between Sidley and Century. 

A Yes. 

Q That SLA contains and arbitration clause, does it not? 

A It does. 

Q And Century has indicated its intention to pursue that 

arbitration as a result of what it believes to be breaches of 

the SLA by Sidley, correct? 

A Yes. 

Q And does Century intend to pursue that arbitration? 

A I think I just said yes. 

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 176 of 272 PageID #: 340



                                             177 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Q Okay.  By the way, is there a reason why you did not 

submit a declaration in this matter? 

A The only reason I understood was that my testimony was 

largely rebuttal to what Bill put into his and the timing was 

such that it was -- you know, with the COVID-19 virus, and  

us all being at home, and the short timeframe it just -- 

there wasn’t time.  They would just put me on as a witness.  

That is what I understand. 

Q Okay.  You know that Mr. Celentano he submitted a 

declaration, right? 

A I do.   

Q Ms. Rappleye also submitted a declaration? 

A Who? 

Q Ann Rappleye.  I may be pronouncing it incorrectly.  

Ann Rappleye. 

A I know that both of those people did, yes. 

Q Okay.  And in connection with your preparation for your 

testimony today did you spend time yesterday working with Mr. 

Schiavoni? 

A A little bit. 

Q Okay.  And you understood that the testimony that you 

were going to provide would be in rebuttal to Mr. Sneed’s 

declaration, correct? 

A In large part, yes. 

Q Okay.  And you also understood that I had represented  
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to the court that Mr. Sneed would not testify beyond the 

scope of what he said in his declaration, right? 

A I think I heard you say that this morning. 

Q Well, were you aware of that before this morning? 

A No. 

Q I think you testified, Ms. Russell, that the categories 

of documents that Mr. Sneed received was accurate.  Your 

dispute was over the language he had -- you said walked a 

fine line.  Is that a fair summary of what your testimony 

was? 

A I think I said it was inaccurate to the extent that he 

didn’t really explain what all was in the arbitration record 

and the 15 years of historical knowledge and records that he 

has reviewed over 15 years. 

Q Okay.  Just to be clear you are not suggesting that Mr. 

Sneed’s description of the categories of documents that he 

received was inaccurate, correct? 

A Only that he was trying to minimize it as much as 

possible. 

Q Okay.  Is that a yes? 

A Yes. 

Q So, you made reference, by the way, to having consulted 

with an expert.  Do you recall that? 

A Yes. 

Q When did that happen? 
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A Well, we actually consulted with several experts. 

Q Okay.  Let me ask you to take a look at Mr. Schwartz’s 

declaration.  In particular I’m going to ask you to focus on 

Exhibit 5.   

A Yes. 

Q And Exhibit 5 is a letter from Mr. Schwartz to Mr. 

Andolina at Sidley. 

A Yes. 

Q And its dated January 3rd, 2020? 

A Yes. 

Q And if you look at the very last paragraph, the second 

to last sentence reads, 

  “We also consulted with outside ethics counsel.” 

A Yes. 

Q Okay.  Was that Mr. Slanina? 

A I don’t know when we first reached out to Mr. Slanina. 

Q Okay.  Let me go back in that document to the second 

paragraph.  Are you there? 

A Yes. 

Q In the third sentence it says that, 

 “We are unable to rule out that your firm’s 

representation of Boy Scouts of America constitutes a 

conflict or potential conflict of interest of the duties that  

Sidley owes to the Chubb companies.” 

 Do you see that? 
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A Yes. 

Q And so as of January 3rd even having consulted with one 

or potentially even more than one outside ethics expert you 

were still unable to say that this was a textbook in obvious 

violation of Sidley’s obligations, correct? 

A We believed internally that that was the conclusion we 

were reaching and the advice we were getting, but we were 

still interested in having Sidley answer the questions we had 

been asking and we weren’t getting answers to.  So, rather 

than come out with a flat accusation we, again, were trying 

to gather information to check ourselves and say what are we 

missing.  This seems very obvious to us, but what are we 

missing.  Help us. 

Q By the way, you accused Mr. Sneed of having this 

unusual tone and being very bullying in his December 18th 

call.  There is no reference to any of that in this letter, 

is there? 

A I don’t know.  I’d have to re-read the whole letter, 

but if you tell me there’s not I will believe you. 

Q Okay.  Ms. Russell, in connection with the application 

that Sidley is making here Sidley has indicated that it is 

not representing Boy Scouts in connection with coverage 

disputes and that the firm of Haynes & Boone will be involved  

on those issues.  Are you aware of that? 

A I’m aware that Sidley has said that. 
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Q Do you have reason to doubt that Sidley has, in fact, 

done that?  That that is the division of responsibilities? 

A Yes.  I do have doubts.  I said this a few minutes ago 

because I think that in the context of this bankruptcy I find 

it -- just what I’ve learned just since I’ve been involved to 

the extent to which the bankruptcy plan is going to hinge 

largely on the insurance assets and in particular Chubb’s 

policies, I find it hard to believe that Sidley can 

completely detach itself from the reinsurance issues and not 

be adverse to Chubb.  I think -- you know, Bill said as much 

when he explained to Josh why they needed the prospective 

waiver.  Without mentioning the Boy Scouts, he explained the 

extent to which, you know, a bankruptcy plan can have 

significant adversity to the insurers.   

 So, I think -- and I think we’re seeing that play out 

already from what I understand in some of these meetings that 

have happened.  And Sidley being on the other side of the 

table and trying to force us to a mediation on behalf of the 

Boy Scouts.  So, I think from what I’m seeing I doubt that 

that line can be drawn the way Sidley suggests very cleanly. 

Q Okay.  And you have not been involved in these 

meetings, right?  You are just repeating what you’ve heard? 

A I have heard from my colleagues and my counsel that  

were at these meetings. 

Q And you heard Ms. Boelter describe her view of those  
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meetings today in court, didn’t you? 

A I heard her talk about some of the earlier ones.  I 

don’t think she talked about the more recent ones. 

Q Are you aware of the concept of insurance neutrality, 

Ms. Russell, in bankruptcy? 

A Could you ask the question again?  I’m sorry. 

Q Sure.  Let me ask it a little bit differently.   

 Are you familiar with the concept that in the 

bankruptcy context that a plan that materially impacts the 

rights of an insurer may give rise to the ability of an 

insurer to lodge an objection to the plan of confirmation? 

A I’m familiar with the fact that an insurer can lodge an 

objection to the plan, yes. 

Q And do you understand that that can only happen if the 

court determines that the plan is not insurance neutral? 

A I wasn’t aware of that, no. 

  MR. DUCAYET:  Your Honor, just give me one second.  

I’m going to just look at my notes. 

BY MR. DUCAYET: 

Q You made some pretty strong statements about Mr. 

Andolina in your direct testimony.  Did you ever speak with 

Mr. Andolina? 

A Not at all which is partly why it was shocking to me  

that he was writing these things accusing us of ill-motive 

when I had never met him before and my own lawyer wasn’t  
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contacting me. 

Q Okay.  So, you never had a conversation with him? 

A No. 

  MR. DUCAYET:  Your Honor, at this point I don’t 

have any further questions for Ms. Russell.  Thank you. 

  THE COURT:  Thank you. 

  Redirect? 

REDIRECT EXAMINATION 

BY MR. SCHIAVONI: 

Q Let me ask one question.  Ms. Russell, do you think 

there is -- are there any of the answers that you have given 

or questions that you feel you need to clarify anything? 

  MR. DUCAYET:  I’m going to object to that 

question. 

  THE COURT:  It’s pretty broad.  Sustained. 

  MR. SCHIAVONI:  Your Honor, I thought that 

question might be appropriate in the new video world where 

I’m so far away.  I have no further questions. 

  THE COURT:  Okay.  Thank you. 

  Okay.  Ms. Russell’s testimony is concluded.  

You’re excused if you wish to be. 

  THE WITNESS:  Thank you, Your Honor.  I prefer to 

stay on if that’s okay. 

  THE COURT:  Yes.  You’re the client 

representative, yes.  Okay. 
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  Mr. Schiavoni, what’s next? 

  MR. SCHIAVONI:  Yes, Your Honor.  We have Mr. 

Schwartz. 

  THE COURT:  Okay.  And are you offering his 

declaration, are you doing direct or both? 

  MR. SCHIAVONI:  I’m going to offer his declaration 

and I have some supplementation to add. 

  THE COURT:  Okay.  Mr. Schwartz? 

  MR. SCHWARTZ:  Yes, Your Honor. 

  THE COURT:  There you are.  People keep moving 

around. 

JOSHUA SCHWARTZ, WITNESS, SWORN 

  THE COURT:  Please state your full name and spell 

your last name for the record? 

  THE WITNESS:  My name is Joshua Robert Schwartz, 

S-C-H-W-A-R-T-Z. 

DIRECT EXAMINATION  

BY MR. SCHIAVONI: 

Q Mr. Schwartz, if you could just briefly tell the court 

what your positon and title is? 

A Managing counsel, director of reinsurance litigation 

for the Chubb Group. 

Q And what generally are your responsibilities at Chubb? 

A I manage and oversee the reinsurance disputes for the 

Chubb Group.  We’re in 54 different countries.  I oversee 
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both seeded disputed where we’re the insurance company, we 

pay the claimant, and now we’re looking to our reinsurers to 

make their contribution.  I also counsel (indiscernible) 

where we’re the assuming reinsurer and we’ve been presented 

with the bill.  So, I see both sides.  I also work on both 

the legacy or run-off book of business that Ms. Russell 

manages as well as the active book of ongoing active 

policies. 

Q How long have you worked with Sidley Austin? 

A Since about 2016.  I moved back from Bermuda.  I was 

the general counsel at ACE Bermuda and then at the beginning 

of 2016 I met Bill -- I’m sorry, I met Mr. Sneed as well as 

the Sidley Austin Law Firm other attorneys.  Right at the 

beginning of my tenure in 2016 because we had an ongoing 

litigation that was set for trial in June that had already 

been up to the Court of Appeals.  Sidley had been on it for 

about four or five years.  The case actually got adjourned 

for another year.  So, that was a year and a half of very, 

very heavy activity on that one as well as others. 

Q Have you been involved in retaining Sidley Austin in 

more than one matter? 

A Yes, multiple. 

Q What is the general nature of those matters that you  

retained them in? 

A They’re reinsurance disputes.  Some where we’re the  
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(indiscernible), others where we’re the assuming reinsurer.  

The case I was talking about that I inherited we were an 

assuming reinsurer on that one.  So, we worked on reinsurance 

disputes in both directions. 

Q Were there counseling matters that were open at the 

time that you hired Sidley for the Boy Scouts reinsurance 

matter? 

A Yes. 

Q Okay.  And were those counseling matters among the 

matters that Mr. Sneed sought to resign from and sent you a 

letter resigning from in 2020? 

A Yes. 

Q Did you engage Sidley to represent Chubb in connection 

with reinsurance matters for the Boy Scouts insurance 

coverage? 

A Yes. 

Q Okay.  And can you tell us when did you first contact 

Mr. Sneed about that? 

A I contacted him in September of 2018 and then he needed 

to address certain kinds of issues on his end.  By October 

5th I had sent him materials. He was clear of the conflicts 

and we were off to the races. 

Q With a conflict matter -- 

A On the Lloyd’s matter.  I’m sorry, Tanc. 

Q Right.  With the conflict matters that he was  
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addressing did those deal with who the reinsurers were in the 

case? 

A Yeah.  It was the reinsurer issue, yes. 

Q Okay. 

A One of the challenges in this line of business that, 

you know, certain law firms can’t represent us in certain 

disputes because of conflicts and we play by the rules. 

Q Okay.  And did Mr. Sneed tell you that he was conflict 

free to take on the Boy Scouts matter? 

A Yes, he did. 

Q When -- at the time you approached him to take on the 

Boy Scouts matter and then, you know, into October when you 

sent him materials on it did he tell you that Sidley 

represented the Boy Scouts? 

A No. 

Q Did you provide -- first of all, was Sidley operating 

under the service level agreement when you approached him 

about the Boy Scouts matter? 

A Yes. 

Q And did he ask you for a copy of the current form of 

the agreement? 

A I believe that happened in November of (indiscernible).  

It didn’t happen before the engagement commenced.  They had 

already approved our SLA on the online system.  So, we 

already had a binding agreement at that time and he asked to  
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see a copy of it in November 2018. 

Q And did you provide it to him? 

A I believe so.  I sent him the SLA in November of 2018, 

yes. 

Q And if you look at (indiscernible) did Mr. Sneed send 

you an email where he acknowledged that Sidley had worked for 

Chubb under the SLA? 

A Yes.  And we also discussed it at times as well. 

Q Okay.  And that’s Sneed Exhibit 1.  Could you just go 

to that exhibit for a second? 

A Sure.  Hang on.  My materials don’t have tabs.  So, it 

might take me a second to get to the exhibits.  Okay.  I’m 

there. 

Q Okay.  And on December 7th, 2018 did Mr. Sneed send you 

an email where he indicated that Sidley had operated under 

the SLA? 

A Yes.  If you turn to Page 2 of this Exhibit 1 you will 

see my bill as requested with the SLA.  Then he had spoken to 

me -- I had forgotten about this December 7th outreach when I 

submitted my declaration.  I read Mr. Sneed’s and it 

refreshed my memory.  He had called me at the end of November 

and said that, you know, he’s being asked to ask us for a 

prospective waiver for all matters.  He knew that it was a 

non-starter and that, you know, we don’t just do blanket 

prospective waivers.  We’re always very quick to accommodate 
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their request for waivers.  So, I was a little bit surprised 

by it, but then he put it in writing and we told him no.  I 

think I even mentioned -- yeah, I mentioned that we’ve been 

very willing to provide transactional waivers.  So, I hope 

that that provides the necessary comfort going forward when I 

told him no on December 7th. 

Q So, did you write Mr. Sneed in 2018 declining his 

request for a prospective waiver? 

A Yeah.  That is the first email on this Exhibit 1.  It 

says, 

 “Bill, I’m sorry, but we aren’t able to provide a 

prospective waiver.  As you know, our company has been very 

welling to provide transactional waivers on a case by case 

basis.  I hope that provides the necessary comfort.” 

Q Does the SLA set out a procedure for disclosing 

conflicts and consummating waivers for them? 

A Yeah.  It’s incumbent on our partner law firms to bring 

to our attention any conflicts or potential conflicts and to 

obtain a written waiver if -- you know, they’re a lot to ask 

for.  (Indiscernible) decide whether or not we want to do it.  

With prospective waivers, you know, those are disfavored and 

require approval.  I’m not sure if (indiscernible) SLA or 

not, but I know that we have to have approval from the 

general counsel of Chubb Group and the chief claims officer 

of Chubb Group in order to provide a prospective waiver. 
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Q And Mr. Schwartz, did Mr. Sneed get waivers for you on 

matters other than the Boy Scouts that indicated to you we 

understood the terms of the SLA with regard to written 

waivers? 

A Yeah.  You know, I took a look back we had three 

requests in 2019.  There was one for a reinsurance 

transactional matter.  There was one for a subpoena and we 

had a lot of back and forth on that one because I needed to 

know if there was a contentious subpoena or if this was just, 

you know, here’s the subpoena, give me the documents and, you 

know, it would be a non-contentious one.  What I explained to 

Sidley is that if it’s non-contentious, you know, we’re just 

going to agree on search terms and give you a document; 

that’s one thing.  We would not provide a waiver for a 

contentious subpoena. 

 Then we also had one other one where, I believe, Chubb 

was the shareholder in an entity and they were looking to do 

a transaction.  So, we had to address that one.  And with 

that one I think that the claims administrator folks had made 

an error and put the wrong header on it or something.  So, I 

had that.  Then (indiscernible), and I said why do we need to 

find one?  I don’t think these things are signed.  Then they 

showed me, oh, no, you signed this one so please have this o 

ne signed.  So, I had to get that one executed with a wet 

signature as well. 
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Q Okay.  Did there come a time where someone sent you a 

copy of this Wall Street Journal article about the Boy Scouts 

potentially pursuing bankruptcy? 

A Yes.  It was in mid-December.  The counsel that had 

been replaced on the matter, I think I communicated that a 

day or too earlier and it got sent over to me that Wall 

Street Journal article that has been the topic of testimony 

today.  I forwarded it along to Bill so that he could have a 

discussion about it.  And we had that discussion the next 

day. 

Q Why did you sent it to Bill? 

A Because I needed to ensure that there wasn’t a conflict 

that would prevent our ability to work together on a matter. 

Q Did Mr. Sneed tell you whether or not Sidley 

represented the Boy Scouts? 

A No.  He told me that, you know, he can’t confirm or 

deny that Sidley has not commented on press stories.  He 

assured me that we are conflict free and there is no problem, 

and that he could represent us in our manner. 

Q Did you rely on what Mr. Sneed told you? 

A Of course.  He’s my counsel.  I am not an ethics 

specialist.  Most of the time when I’m involved in a conflict 

process the law firm -- actually, I think every time I’ve had 

it the law firm comes to me and says this is the issue, we’d 

like to get a conflict. Then I work with senior leadership, 
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you know, to see what decision those folks want to make.  I 

am the relationship manager of Sidley and, you know, I view 

my goal as to ensure that I can facilitate a prompt dialog so 

that we’re not leaving counsel out on a lurch for a period of 

weeks with a waiver request.  I try to get them done as 

quickly as possible. 

Q Okay.  After you hire Sidley, after you got assurance 

that they weren’t conflicted from Mr. Sneed, and even after 

he assured you again after this article was sent did they 

come back to you and ask for a prospective waiver again? 

A I’m sorry.  Could you please repeat the question?  My -

- I’m at home and I just got nervous that my wife’s blue 

tooth was going to catch my phone.  So, I was giving her the 

cell phone to make sure that didn’t happen.  I apologize.  I 

got distracted. 

Q No problem.  I have my cat here that keeps biting my 

ankles.  Okay.  So, I got my own problems. 

 So, just tell me -- Mr. Sneed provided you assurance 

that he was conflicted after you passed on the Wall Street 

Journal article, right? 

A Yeah.  I inquired and he said conflict free, and I 

moved forward, yes. 

Q Okay.  After that exchange did Sidley come back to you  

and try to seek a prospective waiver for bankruptcy matters? 

A Well, eventually, yes.  I believe in early January we  
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were trying to give Bill another important case.  He 

explained that he can’t take on anymore matters because there 

is new firm leadership and there’s an initiative within the 

firm that requires prospective waivers and that they have 

flexibility on litigation matters, but they need it -- you 

know, it was explained to me it was for transactional and for 

restructuring bankruptcy matters.   

  So, I was provided with some wording on January 

10th, 2019.  That required a lot of work on my end to see if 

we would even be willing to contemplate it, but when Sidley 

explained that we can’t work with them, otherwise, you know, 

I explained that internally and we tried to make something 

work.   

Q     Were you -- where were you trying to draw the line    

on -- in an exchange on a prospective waiver?  

A     Well, the way it worked, just to bring you up to speed, 

the line that they had drawn eventually was we only want it 

for restructuring.  We're not interested in transactional 

anymore.  And -- but I think that was by mid-February.   

 I think on February 20th, I spoke with Mr. Sneed and 

the head of his insurance -- their insurance group at Sidley.  

The two of them spoke with me and, you know, I explained to 

them on that call that litigation in bankruptcy is the issue.  

That I know that internally people are going to want to have 

carved out.   
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 You know, we had a good talk and they said they're 

going to need to talk to people internally some more and they 

sent me over proposed wording on February 20th, which didn't 

address the litigation in the bankruptcy context.  And I'm 

trying to give Bill a new case and, you know, I think you had 

just introduced a new document at the beginning of the case 

and I said, Can we cut to the chase?  Like, give me the 

wording that we can, like, try to get this, this going with, 

and that led to the February 28th wording.   

Q     Were -- did you reach agreement on granting a 

prospective waiver?  

A     No.  

Q     Were you told that a request for a prospective waiver 

was being pushed by Sidley's management?  

A     Yes.  

Q     Okay.  Did anyone disclose to you that Mr. Conklin on 

the executive committee was the originating partner for the 

Boy Scouts matter?  

A     No, I didn't know that Sidley was representing them at 

that time.  

Q     Okay.  And did you -- did a point come where these 

waiver discussions broke down?  

A     They didn't break down.  It was withdrawn by Sidley.  

It was -- I mean, I remember when I got the voicemail from 

Bill I just was like, Oh my goodness, this was a real waste 
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of a couple months' effort.   

 But at least it's gone and we can move forward and I 

know we can work on other matters together.  So, I was 

pleased that it was behind us.  I wasn't pleased to have gone 

through the process for no -- for naught.  

Q     Did you -- after you got the voicemail from Mr. Sneed 

withdrawing the request for a prospective waiver, did you 

memorialize that that was what he had told you in some way?  

A     Yeah, I sent him an email like right after.  I had -- 

we were playing phone tag and he wound up leaving me the 

voicemail.  So, I said, Bill, thanks for your voicemail.  I 

just have to wait for a second and, you know, I'm glad that 

we're no longer -- that you're no longer seeking one.     

We're -- you know, we're done at the thing.   

  MR. SCHIAVONI:  Okay.  Your Honor, that email is 

in the record of exhibits.  I'm not going to go to it, but we 

can -- it's cited in the papers.   

BY MR. SCHIAVONI: 

Q     Were you -- did you become aware at some point, Mr. 

Schwartz, that -- of this meeting that took place on October 

14, between the Chubb coverage people and the reinsurance -- 

and the bankruptcy team at Sidley?  

A     In 2019, October 14, yes, I did learn about that a 

couple of weeks after --  

Q     Okay.  Did you know, at the time, that that meeting was 
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going to take place?  

A     No.  

Q     When did you learn that it took place?  

A     It was a couple of weeks after.  I think it was the 

Sunday night, October 27th.  

Q     Okay.  What did you do after you heard about that 

meeting?  

A     I immediately started to analyze what's going on.  As I 

mentioned earlier, I'm not an ethics expert.  I'm also not a 

bankruptcy expert.  So, I wanted to understand what happens 

in a bankruptcy because irrespective of whether there is or 

isn't a conflict, I was -- wanted to be able to provide a 

recommendation upwards on, you know, how this might be 

negative for us.   

 So, I consulted with a number of different people.  I 

mentioned -- I told Ms. Russell because it's, you know, her -

- Sidley is her law firm and, you know, this is -- this was a 

big issue and I -- by Tuesday the 29th, I notified Sidley.  I 

didn't want to just send Bill an email, so I gave him a phone 

call as a courtesy heads-up and I followed that up with an 

email.  

Q     Did you speak to Mr. Sneed after this?  

A     I spoke to Mr. Sneed on October 29, yes.  

Q     Okay.  And what happened in that phone call?  

A     Well, it was a pretty quick call, but there were a 
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couple of things that I was surprised about.  You know, I 

called and said, Gee, I haven't thought about this since the 

spring and I was just silent because I didn't think -- you 

know, I -- that prospective waiver request wasn't about the 

Boy Scouts to me and I'm like, Wait, we talked about this in 

December of '18.  So, I was silent in response to that 

comment.  He also said, This is going to cause a lot of 

issues internally, especially for me.   

 I wasn't happy about any of that, but I needed to put 

them on notice and, you know, what I was looking to do was to 

start a fact-finding mission to understand, you know, whether 

there's -- why they don't think there's a conflict and, you 

know, let's -- help us understand.  Maybe we're missing 

something and we can analyze what we'd be willing to do.  

But, unfortunately, we didn't have a lot of information 

sharing or dialogue over the coming weeks.   

Q     What was the next call you had with Mr. Sneed?  

A     After that October 29 call I didn't speak with him 

again until December 18.   

Q     Okay.  And that was the -- the December 18th call was 

the one that Ms. Russell described?  

A     Yes.  

Q     Okay.  Is there anything that Ms. Russell described 

that is not in accord with your recollection of what happened 

in that call?  
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A     No, it was pretty consistent.  For me, you know, Bill, 

when he testified earlier today he said something about how 

he was upset or used the most-sophisticated word to express 

his frustration when I called him.  He didn't express any 

frustration with me.  He treated me like a client, very 

kindly.  

 But on this December 18 call, I've never had any 

experience like this before professionally where it just 

wasn't the same Bill.  He got on the phone and, you know, 

after a few pleasantries, just dove in with a prepared 

speech; it was an ultimatum.   

 He was like, We're not dropping the Boy Scouts and if 

you've got a problem with that, we're going to drop -- we're 

going to withdraw from you on these matters, and then he 

listed a series of matters that he was going to be 

withdrawing from.   

 Anytime I tried to, you know, get into an 

understanding, Well, help us understand what is the conflict 

and he'd be like, You're cross-examining me now and, you 

know, that's not what this call is about.  And, frankly, that 

was what the call was about, was to understand, you know, 

their position so that we could then make an informed 

decision and, you know, we were just being blocked on any 

substantive discussion about the issue.  

Q     After the December 18th call, did you try to do other 
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things to address this issue or resolve it?   

A     Yes.  

Q     And what did you do, Mr. Schwartz?   

A     Well, I know that we needed to provide a response to 

their ultimatum and we consulted internally and we said that 

we're not going to waive the conflict.  But we -- you know, 

you can see throughout all of our correspondence that we were 

not trying to be adversarial; we were trying to ask questions 

to understand the situation best so that we could make a 

decision.   

 And even in that January 3 letter, it was, If you have 

other information, please let us know.  And, you know, I'm 

not looking at the document in front of me, but if I'm not 

mistaken, I mentioned how we had asked for their analysis, 

whether it's a GC opinion or otherwise, like, we wanted to 

understand their analysis as to why there was no conflict 

with the concurrent representation of us in Boy Scouts.   

 We have since learned, and I'm sure Mr. Slanina is 

going to explain that, you know, if we're both current 

clients and there's adversity between the two of us, that's 

the end of the game.  And here, we had two DJ actions pending 

between us and Boy Scouts at the time that we're having all 

this dialogue.  So, we were trying to learn all this until, 

you know, December of '19 and January of '20, but we're just 

trying to figure out what's going on and we were just getting 
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stonewalled.   

Q     Did you review Mr. Sneed's declaration?   

A     Yes, I did.  

Q     Okay.  And does it accurately portray the scope of 

privileged information which he was given?  

A     No.  

Q     And when you got into the January 2020 time period, did 

Chubb have open matters with Sidley?  

A     Yes, multiple.  

Q     Okay.  And did you agree to consent to allow Sidley to 

withdraw from those matters?  

A     No.  The only matter we consented to was the District 

of Massachusetts proceeding while making clear that we 

weren't releasing him from the Lloyd's arbitration, itself.  

 And in the district court, they had filed a motion and 

the last thing we wanted was to have a dispute before, you 

know, before Judge Kasper who was going to be ruling on our 

motion to compel, who had a rapport with the Sidley lawyers 

in Boston.  We were not looking to have any sort of dispute 

in that forum and we consented with an express agreement that 

was on without a prejudice basis to the issues associated 

with this conflict.  

Q     As of the time that Sidley filed the bankruptcy on 

February 18th, was Sidley still counsel of record in 

arbitrations with Chubb?  
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A     Yes.  

Q     Okay.  And did you attach to your declaration 

correspondence from Mr. Sneed to the arbitrators in those 

matters on and after the bankruptcy where he was, in essence, 

making an effort to withdraw after the bankruptcy?  

A     Yes, I shared correspondence between me and Sidley 

after the filing on February 18 where Sidley said they were 

going to be withdrawing and, you know, I felt that they were 

at delicate points in the matters and I didn't understand why 

they needed to withdraw, other than, you know, in connection 

with this proceeding.   

 I mean, we had one matter where the other side had 

approached us to stay the arbitration and conduct an audit 

and try to settle.  We did not want our adversary to, you 

know, be privy to this type of information.   

 We had another matter where the umpire was also an 

umpire in an arbitration that we had that was about to start 

and, you know, we did not want this to be -- we didn't want 

to be here right now.  We wanted to address this in another 

way and, you know, after that filing, I was like, Why do you 

need to withdraw on us in these matters, it's going to be 

destabilizing.  And we didn't even have counsel secured in 

one of the matters, so I would be the designated person to 

serve, which, you know, we eventually got other counsel to 

serve on.   
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 We had to hire four different law firms to replace 

Sidley because of conflict issues with various of the 

counterparties in those remaining insurance disputes.  

Q     Did you or Chubb, to your knowledge, consent to Sidley 

writing the arbitrators to withdraw after the bankruptcy was 

filed?  

A     No, I actually pleaded with Mr. Sneed not to do so.  

Q     Did you see anything -- was there anything about the 

specifics about what was happening in the arbitrations that 

indicated that there was any reason to withdraw, other than 

the timing -- strike that.  Strike that.   

 Was there anything about the timing of the withdrawals 

that suggested that there was any reason for the withdrawals, 

other than the bankruptcy, itself?  

A     No, it was really not, because in one of the matters 

that wasn't, you know, involving Boy Scouts claims, the 

discovery period had been extended to February 28.  I think 

they talk about the original discovery period in some of the 

papers of February 4th.   

 So, Sidley was offering to take all those depos and 

then, you know, that would have been going until February 28 

and they, you know, told that panel on February 20th that 

they're not -- that they've withdrawn.  

Q     Mr. Schwartz, you prepared a declaration that you filed 

with Chubb's objection in that case; is that right?  
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A     Yes.  

Q     Are the statements contained in that declaration 

accurate to the best of your ability?  

A     Yes.  

  MR. SCHIAVONI:  Okay.  Your Honor, we'd offer the 

declaration into evidence and I have no further questions.   

  THE COURT:  Thank you.  It's admitted.   

 (Schwartz Declaration received in evidence)   

  THE COURT:  Mr. Ducayet, cross?  Mr. Ducayet, I 

can't hear you.  You must have muted.   

  MR. DUCAYET:  I'm sorry, Your Honor.  I had it on 

mute for the call.   

  THE COURT:  Yes, thank you.   

CROSS-EXAMINATION  

BY MR. DUCAYET: 

Q     Good afternoon, Mr. Schwartz.   

A     Good afternoon.   

Q     Prior to going in-house, you practiced for the firm, 

right?  

A     I worked at two law firms.  I also clerked for a 

federal judge in Miami.  

Q     Okay.  And the firm that you were at immediately prior 

to going in-house was O'Melveny, wasn't it?  

A     That's correct.  

Q     Okay.  And did you know Mr. Schiavoni --  
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A     Yes.  

Q     -- when you were there at O'Melveny?  

A     Yes.  

Q     Okay.  Did you work with him?  

A     A very little bit.  

Q     Now, prior to the retention in the Lloyd's Insurance 

dispute in the fall of 2018, Sidley had never worked on any 

matters involving a Century policy that had been issued to 

the Boy Scouts, right?  

A     Before the October 2018 engagement, Sidley had not 

provided counsel on Boy Scouts' policies as far as I know.  

Q     Okay.  And now, you testified in your direct 

examination about some insurance coverage litigation between 

Boy Scouts and Century, do you recall that?  

A     And other insurers, yes.  I referred to it as the "DJ 

actions," declaratory judgment actions.  I believe there were 

two pending that were stayed, if I'm not -- actually, I know 

there were stay motions.  I don't know if they were stayed.  

I don't follow it that closely.  

Q     Yeah.  And I think your testimony was that one of the 

things that were sort of, you know, wanting to consult with 

ethics counsel about was the fact that there were these 

pending declaratory judgment actions and didn't that make 

Sidley directly conflicted, right?   

A     No.  I learned, eventually, what the rules are.  Like, 
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I didn't even know that there was a 1.7 and a 1.9 until this 

event.  So, I learned through the process, you know, what the 

obligations of a lawyer are.  

 You know, I left private practice before being put up 

for partner, so I went in-house, so I had never been the 

person who has to address conflicts with bringing business in 

like a partner in a law firm would.  

  MR. DUCAYET:  Okay.  I'm going to move to strike 

that as nonresponsive.   

  THE COURT:  No, overruled. 

  MR. DUCAYET:  Okay.  Your Honor, thank you.   

BY MR. DUCAYET: 

Q     The DJ actions, as you've referred to them, the 

proceedings in Texas and Illinois, you're aware of the fact 

that Sidley does not represent Boy Scouts in connection with 

those matters, right?  

A     Yes, I'm aware of that.  

Q     And you don't have any personal involvement in those 

matters, because you sit on the reinsurance side of the 

business and not the direct claims side of the business, 

right?  

A     That's correct.  I do not have any involvement with the 

declaratory judgment actions, like management of the 

declaratory judgment actions, just to be clear.  I'm thinking 

about that document request that you guys were talking about 
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earlier.  

Q     Right.  And you understand, of course, that the 

position that Century has taken in connection with those 

document requests is that the information about the 

reinsurance matters simply isn't relevant in any of those 

claims, right?  

A     Yeah, it's a one-way street where the information is 

relevant to the reinsurance, but these are closed claims that 

we've already settled with the Boy Scouts and so, you know, 

what happened in the underlying and how the underlying policy 

operates is relevant, but it's not a two-way street.  

Q     Well, let me ask you this, the matters that Sidley was 

retained to represent Century on in connection with the 

Lloyd's reinsurance dispute and the other reinsurance 

dispute, those were settled matters too, weren't they?  

A     Yes, they were settled matters.  

Q     Okay.  And nevertheless, as I understand the testimony 

of you and your colleagues, even though they're settled 

matters, there's still a sufficient relationship between the 

underlying direct insurance disputes and the reinsurance 

disputes that it is effectively a textbook conflict of 

interest, right?  

A     Sidley cannot advise us on the re-bill without full 

analysis of the first-encounter agreement, without a complete 

understanding of what happened in the underlying.   
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 You know, Mr. Sneed's declaration references certain 

documents that were given.  I had a number of conversations 

with him about a whole host of issues.  So, he was privy to 

privileged information.   

 I don't agree with Ms. Russell that there's privileged 

information that was exchanged.  I can't think of anything 

privileged, you know, like legal advice from our coverage 

counsel that we shared in the Boy Scouts case, but I 

certainly shared with Mr. Sneed, orally, a lot of 

information, including privileged information that I learned.   

Q     Okay.  So, none of the documents -- you agree with   

Mr. Sneed none of the documents contained privileged 

information with respect to the underlying direct insurance 

claims, right?  

A     I haven't analyzed the full records.  I wouldn't be 

comfortable giving you an answer.  My general understanding 

is that there is none -- I don't know, but I don't believe 

so.   

Q     Okay.  Now, Boy Scouts was not a party to the dispute 

between you and Lloyd's, correct?  

A     That's correct, (indiscernible) underlying subject 

(indiscernible) parties.  

Q     Okay.  And those are that the dispute over bills that 

you tendered to Lloyd's in connection with matters that had 

already been paid out on behalf of Boy Scouts, correct?  
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A     That's correct, yes.  

Q     Now, in the original Lloyd's arbitration, the one that 

Sidley did not handle, the reinsurers in that matter were not 

challenging the decisions by Century to actually make the 

payments for defense indemnity, correct?  

A     I'm not certain I can answer that question without 

divulging confidential arbitration information.  

Q     Well, wasn't Lloyd's saying that what Century should 

have done was it should have allocated the claims that it 

paid in a different way, pursuant to the terms of the 

reinsurance agreement, wasn't that their position?  

A     That's in the public record and I agree that that is 

one of the things, yes.  

Q     Okay.  And they never said, Lloyd's never said, Look, 

you shouldn't have paid these at all.  Forget about which 

policy they belong in.  This is not within the scope of the 

coverage.   

A     They did not take that position, that's correct.  

Q     Okay.   

A     The public issue was application in the first-encounter 

agreement.  

Q     Right.  And with respect to the issue that the policy 

that was at issue in the Lloyd's reinsurance matter, that was 

a treaty policy, correct?  

A     Yes, a treaty policy.  The treaties have a 
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(indiscernible) provision that incorporates the terms of the 

underlying policy into the reinsurance contract, as well, 

yeah.   

Q     Okay.  Now, Mr. Sneed discussed with you -- strike 

that.  Let me set it up a little bit better.   

 You were forwarded a copy of that Wall Street Journal 

article in December of 2018, correct?  

A     Correct.  

Q     And you had a subsequent conversation with Mr. Sneed 

about that article, correct?  

A     Correct.  

Q     And I'm just curious, because you said in your direct 

testimony that the purpose of forwarding that to him was to 

determine whether or not there was a conflict.   

 Was that your testimony?  

A     I think I might have said something more specific, that 

I wanted to make sure that he wanted blocked on working on 

our matter for one reason or another, like -- but, yeah, I 

wanted to make sure there wasn't a conflict that needed to be 

addressed.  

Q     Did you say that in the email (indiscernible)?  

A     No.  

Q     Okay.  You just said, FYI, right?   

A     And they he wrote back, I've got to go talk to a bunch 

of people.  Let's make the call tomorrow instead of today.   
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We both knew what we were talking about.  

Q     Well, you said, FYI, and then you went on to discuss 

some specifics about the transmission of the matters to 

Sidley, right?  

A     That's correct, yeah.  

Q     Okay.  And then you had a conversation with Mr. Sneed 

the next day, correct?  

A     That's correct.  

Q     And I think it's now undisputed Mr. Sneed said to you, 

Look, I just can't confirm or deny the recording here, but 

you don't deny, Mr. Schwartz, that Mr. Sneed told you that he 

did not believe that there was any conflict representing 

both, an insurance company that has a dispute with a 

reinsurer and the underlying insured, that the insurance 

company's policies cover, correct?  

A     I don't have a specific recollection of him saying 

that.  I do know that he told me we're conflict-free and that 

was where I left things, because I rely on my counsel to tell 

me if there's a conflict or a potential conflict, anything 

that we need to -- anything that needs to be explored in more 

detail.  

Q     Well, you didn't say in sum or substance to Mr. Sneed, 

Look, if you guys are really representing Boy Scouts, that's 

a textbook violation.  That's a fundamental conflict that 

we're not going to be able to get over.  
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 Did you?   

A     Well, I didn't know if they were or weren't 

representing them.  You know, sometimes someone will leak, 

you know, will plant something in the press.  I mean, you 

know, like, to try to encourage the tort claimants settle 

more quickly.  

 I didn't know.  Maybe they were assigned to, you know, 

analyze what's going to happen if we do bankruptcy with our 

campgrounds and, you know, just getting a legal opinion, so I 

didn't know.   

 And I also didn't know the ethics rules that I've 

learned over the last couple of months or so back then.  As I 

testified to earlier, I rely on my counsel to come to me and 

present the issue and then I facilitate a dialogue with 

senior management in order to determine whether or not we 

want to do it.  We would consent to a conflict after it's 

been presented to us.  

Q     Mr. Schwartz, based upon Mr. Sneed's comment to you 

that he could not comment one way or the other, couldn't 

admit or deny the recording, did you assume from that 

response Sidley was not representing the Boy Scouts?  

A     I didn't make an assumption one way or the other.  I 

thought either they weren't or if they are, they're doing 

something that is not a conflict.  Those are the only two 

options.  
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Q     Well, let me just ask you this, you would agree with me 

that under the ethics rules, you don't have a duty of 

confidentiality unless someone is either a current or former 

client, right?  

A     I don't know.  I'm not that well-versed in those rules.  

I apologize.   

Q     Let me ask you this, if Boy Scouts was not a client, 

would it violate any duty to Boy Scouts or anybody else to 

say, No, that's not true?   

A     I do not believe that there would be a confidence.  No, 

I don't know.   

 I do know that my company always says we don't confirm 

or deny.  We don't comment on press stories, and many press 

stories are inaccurate.   

 So, you know, from my perspective, that Wall Street 

Journal article caused me to make sure that I was still 

secure with my counsel and there were no conflict issues and 

I was provided with that assurance and I kept it moving.  

Q     Okay.  Let me -- and, again, I think you never 

expressed to Mr. Sneed in that telephone conversation that, 

Hey, look, I'm just telling you, if you guys are representing 

Boy Scouts, we're going to have a major problem.   

A     No, we had a -- it was a long call.  We were planning 

out a lot of strategy on multiple different fronts and it was 

just at the end of my to-do list was to say, Hey, what's the 
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story with that Wall Street Journal article?  Are you guys 

representing them?  Do we have a problem?   

 And what Mr. Sneed explained to me is that Sidley is 

not commenting on the press, you know, can't confirm or deny, 

but I'm fine working for you.  So, that was it for me.   

Q     Okay.  And my question just called for a yes-or-no 

answer.   

 Let me ask you, if connection with the discussions that 

occurred about an advanced waiver, as you said, your memory 

was refreshed that the discussion was initiated back in early 

December of 2018; is that correct?   

A     Yeah, my memory was refreshed, because in my mind, you 

know, after I spoke to Mr. Sneed in October of 2019, the 

whole prospective waiver was all about Q1 of 2019.  I had 

forgotten that there was that initial request on December -- 

in November 30 and in writing on December 7, which we 

rejected.  So, I had forgotten about that one.  

Q     Okay.  And, again, I'm just trying to get a yes-or-no 

answer to this.   

 So, now that your memory is refreshed on that point, 

that interchange occurred prior to The Wall Street Journal 

article, correct?  

A     Yes.  

Q     And you heard Mr. Sneed testify earlier today that when 

he reached out to you on this issue, he was not aware of the 
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fact that Sidley was representing Boy Scouts.   

A     In December of 2018, yes.  

Q     Okay.   

A     That's what he's testified to.   

Q     Yeah.  And in connection with the advanced waiver 

discussion, you described a process whereby there were 

different aspects of the waiver request that were being made 

and that with respect to the bankruptcy discussions, the 

focus was on litigation, right, the direct adversity like in 

a bankruptcy context.  

 Did I understand your testimony correctly?  

A     Yes.  

Q     And in connection with that, you were working with 

people internally at Chubb who included, which included, you 

know, folks who were familiar with the bankruptcy process, 

right?  

A     That's correct.  

Q     And that included Paul Beck, for example?  

A     Yes.  

Q     And I think Ms. Russell testified that you were keeping 

her apprised of those discussions, as well, correct?  

A     Yes, because we were trying to staff Mr. Sneed -- I'm 

sorry -- we were trying to staff Sidley on some Brandywine 

matters.  

Q     Okay.  And in connection with the discussions, it was 
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Mr. Beck who came up with those three conditions in the  

March 4th, 2019, email, correct?  

A     We sat down together and discussed the issues and 

worked out what it would be and, yeah.   

Q     And did you express to Sidley the view that there were 

simply no circumstances under any situation in which a firm 

representing Century could ever represent a debtor that was 

also a Century insured?  

A     Well, the waiver that we were contemplating, the 

prospective one, wouldn't allow any direct or indirect 

involvement with coverage issues; moreover, the March 4 email 

I sent was not standalone integrated agreement.  It 

references the proposal from Sidley on February 28 and said 

that this supplements that.  So -- and that if you guys are 

onboard with these things, I can then go and put together a 

formal letter that we can then all sign off on.  So, that's 

where we were in the process.   

 You know, I was optimistic that we were making some 

headway one way or the other and then, you know, they said, 

We don't need it.  So, that was the end of it.  

Q     Okay.  Mr. Schwartz, please, just listen to my 

question.   

 I asked you if you ever expressed to Sidley the view 

that there were simply no circumstances in which a firm 

representing Century could also represent a debtor that was a 
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Century insured, yes or no?   

A     I want to say yes or no.  It's correct that I never 

said that there's no circumstance.  I just want to make sure 

I'm answering the negative or the, you know, the yes or the 

no properly, so I apologize for my words.  

Q     Oh, okay.   

 And, ultimately, is it your understanding, sir, that 

Sidley has publicly committed that it is not going to bring 

an adversary proceeding against Chubb in connection with this 

matter?   

A     My understanding is that the issues involved with the 

plan, I mean, this is -- I believe that this is -- my 

understanding is that the plan and the insurance are integral 

and interrelated, but I'm not the best person to speak to 

those issues.   

 But I understand that the main asset that the Boy 

Scouts is looking to fund the tort claims with is the 

insurance and that's the plan, from what I understand.  I 

think they want to maintain their real estate holdings and 

not have that be part of any of the funds.  That's my general 

understanding, but I'm not speaking on behalf of my company; 

I'm just letting you know what my general understanding --  

Q     Oh, okay.  And, again --  

A     -- but definitely people more knowledgeable that can 

speak to what's going on.  Yeah.   
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Q     I'm asking you a very simple question.  Do you 

understand Sidley has publicly committed that it will not 

bring an adversary proceeding against Chubb, yes or no?   

A     I'm not aware specifically.  If you want to direct me 

to something, I'm happy to look at something.  

Q     Have you read the brief?  Have you read Sidley's 

response?   

A     I did read it once.  

Q     Okay.  Are you aware of the fact that there's a section 

at the end of that brief that articulates precisely what it 

is Sidley would and wouldn't do (indiscernible) 

responsibilities would be divvied up among itself, Morris 

Nichols, and (indiscernible)?  Were you aware of that?   

A     I didn't focus as much on that component.  I'm a 

witness, not managing this litigation, so I was more focused 

on making sure I was providing accurate information and, you 

know, analyzing what was being said that was inaccurate.  So, 

I wasn't as focused on that.   

 But if you want -- I do have the pleading in front of 

me.  If you want to tell me what you want me to look at, I 

can look at something if that would be helpful.  

Q     Okay.  Let's move on.   

 Let me ask you, you testified about various 

circumstances under in you were communicating with Sidley 

over the withdrawal and the way in which that withdrawal 
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would occur.   

 Do you remember that?   

A     I agree with everything, except the last comment, the 

way in which the withdrawal would occur.  We weren't agreeing 

that they could withdraw, so I just took issue with the last 

part of your question.  

  MR. DUCAYET:  Okay.  Then I'll strike my last part 

of my sentence and the answer can stand.   

BY MR. DUCAYET: 

Q     Now, the SLA that you refer to, Mr. Schwartz, has an 

arbitration provision in it, correct?  

A     Yes.  

Q     And has Century submitted to Sidley its notice that it 

intends to commence an arbitration?  

A     We've submitted our notice.  Where we are in the 

process is that we thought we had satisfied the -- there's a 

meet-and-confer requirement, pre-arbitration -- we thought we 

had satisfied that.  You said we didn't, so we, then, engaged 

in that process and that turned into an unsuccessful 

mediation and we will be pursuing our rights in terms of 

monetary damages in an arbitration.  

Q     Right.  And among the monetary damages that you will be 

seeking are, you know, costs associated with what you claim 

arise from Sidley's allegedly improper withdrawal, correct?  

A     Yes.  
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Q     Okay.  Take a look, if you could, sir, at Exhibit 9.   

A     Exhibit to what, my declaration?   

Q     I'm sorry, excuse me.  I'm sorry.  Exhibit 9 to Mr. 

Sneed's declaration.   

A     I'm --  

Q     And I can tell you, Mr. Schwartz, this is also   

Exhibit 7 to your declaration, so whichever one is easier.   

A     Thank you.  I'm ready when you are.   

Q     Okay.  And that's a letter that was sent by Mr. Sneed 

on January 16th, 2020?  

A     Yeah.  

Q     And that's a letter in which Mr. Sneed communicated 

that Sidley withdraw from its existing representations of 

Century and Chubb, correct?  

A     It had said it intended to proceed.  It said it had 

become a point of breakdown and I was like, Well, because we 

won't waive the conflict.  So, yeah, this was his attempt to 

withdraw.  

 And then I wrote back saying, We don't consent to the 

withdrawal.  I know that law firms can't just withdraw on 

their clients because they won't waive a conflict.   

Q     Well, Mr. Schwartz --  

  MR. SCHIAVONI:  Your Honor, I apologize, Your 

Honor.   

  If Mr. Ducayet could say -- could you just -- I 
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just didn't hear what the exhibit number was.  If you could 

just repeat it?   

  I apologize.   

  MR. DUCAYET:  Sure.  It's (indiscernible) Sneed, 

Exhibit 9 and Schwartz Exhibit 7.  So, it's the same 

document.   

  MR. SCHIAVONI:  Thank you.  I apologize for 

interrupting.   

BY MR. DUCAYET: 

Q     Now, Mr. Schwartz, you are aware of the fact that under 

the Rules of Professional Responsibility, a firm or a lawyer 

may withdraw from representation in the event of a breakdown 

in the relationship, right?   

A     I have not studied that.  I heard -- I don't know the 

canon of that and what it -- I don't know the contours of 

that, you know, that maxim.   

Q     Okay.  So, turn if you could, to the next exhibit, 

which is a letter that you sent back to Mr. Sneed.   

A     Yeah.  

Q     Okay.  And you'll notice that that letter is dated 

January 30th, right?  

A     That's correct, yeah.  

Q     So, that's two weeks later, right?  

A     Yeah, it was January 3rd and then you guys wrote back 

two weeks later on January 16 and we wrote back two weeks 
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later, yeah.   

Q     Okay.  And at the time that you received the     

January 16th letter, you were aware of the fact that public 

reports that Boy Scouts was going to be filing bankruptcy in 

the very-near future, correct?  

A     When I received the January 16 letter, I was in the 

middle of an arbitration.  I don't recall what I knew or 

didn't know of.  I knew that they were talking about filing, 

but I didn't know exactly when.  

Q     So, Mr. Schwartz, you weren't slow-rolling this 

response here in order to make the argument that counsel for 

Century is now making in its proceeding, which is that Sidley 

had not withdrawn by the time the petition was filed, were 

you?  

A     Absolutely not.   

 The trial ended the middle of the next week.  I had to 

catch my breath.  And then I'm not the only one who need -- I 

am signing this letter under my name, but I needed to make 

sure that the, you know, the direct claims folks, the 

Brandywine folks, the senior legal folks -- there are a 

number of people who need to be consulted, and the only 

reason why I didn't work on this sooner was because I was in 

the middle of an arbitration.  

Q     Now, Mr. Schwartz --  

A     I, frankly, thought that you can't break up with us, so 
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it wouldn't matter, any of this email, like, in any event; 

that is where my mind was.  

Q     Okay.  So, even in the event of a breakdown in the 

relationship?  

A     The only breakdown in the relationship was that we 

wouldn't waive a conflict.  I don't know what -- like, I 

really don't know what you mean about this breakdown in our 

relationship.  It sounds like -- I don't really understand 

where you're going or what you're asking about.   

Q     So, Mr. Schwartz, you know very well that it was 

Sidley's position that there wasn't a conflict and you 

believe that there was, right?  

A     In the end I believed that there was and they never 

explained to me why there wasn't.   

Q     Okay.   

A     All they did was, you know, try to transform us into a 

former client to then have a debate over whether the matters 

are substantially related.  So, I --  

Q     Well, let me ask you this, as of January 16th, was 

there any doubt in your mind that it was Sidley's intention 

to withdraw from all of the Chubb matters?  

A     Once I got this letter -- I mean, my hope was that we 

were going to somehow work something out so that we would be 

able to work with Sidley or the Sidley team, that there'd be 

something that could be done and that was my hope.  
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Q     Well, how could we have worked something out when we 

engaged in a textbook violation of the ethics rules?  

A     My understanding is that, well, I mean, the reinsurance 

practice group could have gone to another firm.  That would 

have been -- you know, that could have happened.   

 There are a number of things that could have happened 

if we were all working collaboratively and trying to, you 

know, proactively address the situation.  Well, proactively 

would have been a lot earlier.   

 But we want -- we started this process on October 29, 

trying to understand what is the basis for your conclusion 

there is no conflict because we're trying to evaluate this 

and once we understood the conflict issue, we could maybe get 

to second base, which is, all right, are we willing to waive 

this?   

 But we, you know, we were just being treated very 

unfairly.   

Q     Well, isn't it true, Mr. Schwartz, that you refused to 

have a meeting with Sidley until you were provided with a 

written opinion, setting forth the reason why Sidley believed 

there wasn't a conflict; that was a precondition wasn't it?   

A     What we said was that we would like to see your 

analysis before the meeting and that would be, you know, make 

for a more-informed discussion.  I don't think I would refer 

to it as a "precondition."   
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 We did meet on December 18 without any analysis 

beforehand, other than the December 3, Mr. Andolina 

correspondence where he said, We, you know, we already -- we 

knew about this and we waived our right, you know, and it's 

unrelated.   

 And, you know, all of these points that -- well, not 

all, just a few points; there's just a short paragraph there 

where we're being, you know, criticized and he's questioning 

our motives and saying, you know, a nine-day delay in writing 

back is too long when it took him two weeks to get back to us 

in the first instance.  So, there was a lot of -- yeah, I 

mean, I -- by January, I was hoping -- frankly, all along we 

were all hoping and, you know, in the end, we weren't able to 

get there.   

Q     Okay.  Mr. Schwartz, just a last couple of questions.   

 In respect of the withdrawal and the arbitration 

proceeding, did there come a point where Sidley articulated 

to you a concern that the panel and opposing counsel in one 

of those arbitrations was being misled about the role that 

Sidley was going to have going forward?   

A     I know that our adversary said that, but it was 

inaccurate.  We had assigned co-counsel because we weren't 

sure how that other matter was going to go and the co-counsel 

called up the other side and said, you know, we're being 

brought on as co-counsel, and for whatever the reason the 
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other side interpreted that as you're replacing them.   

 And we were trying to work out a joint communication 

with the panel and the other side is like, No, you said this.  

So, there was some correspondence back and forth that 

clarified the situation.  Everything was fine and then      

Mr. Sneed told the panel that he is withdrawing on    

February 20th.   

Q     Didn't Sidley insist that you tell the panel and 

opposing counsel accurately that Sidley was not going to be 

involved in the case through its completion?  

A     Well, we were at a point where Sidley wrote and said, 

If you don't notify them within 24 hours what's going on, we 

will. 

 And so we said, We'll do it, and we wrote to the panel 

and explained the situation.  

 And then Mr. Sneed came back and said, Well, you didn't 

say that we've withdrawn.   

 And I said, Well, you haven't withdrawn.  We have not 

accepted your withdrawal.   

 And then he said, Well, I'm going to tell the panel.   

 I said, Please don't, and I explained, you know, that 

it would not -- you know, that it would be prejudicial to us 

and he proceeded to do it anyhow.  

Q     Well, sir, is there any doubt in your mind as of 

January 16th that Sidley was going to withdraw?   
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A     I don't know how these things work when a law firm 

wants to withdraw because you won't waive a conflict.  I 

don't know how that works and, you know, maybe someone who 

knows more about the subject matter could illuminate the 

Court on that.   

Q     Okay.  Mr. Schwartz, in the Massachusetts litigation in 

the Lloyd's matter --  

A     Uh-huh.  

Q     -- the firm that replaced Sidley in that matter was 

O'Melveny & Myers, wasn't it?  

A     Along with -- yes, along with Sugarman, which is a 

local firm.  And Sidley had a DC office, so we were able to 

do a little bit of one-stop shopping, whereas we needed to 

hire two law firms, but not Mr. Schiavoni.  We have a 

different dedicated team that works on that matter.  

Q     Okay.   

  MR. DUCAYET:  I don't have anything further?   

  THE COURT:  Do you have any redirect?   

  MR. SCHIAVONI:  I'm sorry.  Your Honor, I have 

nothing further.  This is Mr. Schiavoni.   

  THE COURT:  Okay.  Thank you.  

  Mr. Schwartz, your testimony is concluded.   

  THE WITNESS:  Thank you.   

 (Witness excused)  

  THE COURT:  Mr. Schiavoni, what's next?   
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  MR. SCHIAVONI:  We have Chris Celentano.  Your 

Honor, he was with -- you should have his declaration.  

Unfortunately, I think it was put in Saturday.  It's 

relatively discreet; it's under 10 pages.   

  I would offer his testimony through the 

declaration.   

  THE COURT:  Mr. Ducayet, any objection?   

  MR. DUCAYET:  I don't object to that, Your Honor.  

I will register my -- no, no objection, Your Honor.   

  THE COURT:  Okay.  Any cross?   

  MR. DUCAYET:  Very limited, Your Honor.   

  THE COURT:  Is Mr. Celentano on video?   

  MR. SCHIAVONI:  Your Honor, I think he is on 

standby.  Hold on just one second.   

 (Pause)  

  THE COURT:  Okay.  I see him.   

  MR. SCHIAVONI:  Stan, could you please call him on 

his cell phone.  I'm not sure whether he's just having a 

technical problem, but I believe he's on the phone.   

  MR. CELENTANO:  Can you hear me?   

  MR. SCHIAVONI:  Is that you, Mr. Celentano?   

  MR. CELENTANO:  Yes, it's Chris.  Christopher 

Celentano.   

  Can you hear and see me?   

  THE COURT:  I can, but are you on CourtCall?   
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  MR. CELENTANO:  I am.   

  THE COURT:  Okay.  Can you disconnect your audio 

on the video so that just your audio goes through CourtCall.   

  MR. CELENTANO:  I did.  I believe I did.   

  THE COURT:  Okay.  Can everyone see Mr. Celentano?  

I can.   

  UNIDENTIFIED:  Your Honor, I think so.  Is he 

wearing a set headphones?   

  THE COURT:  Yes.   

  MR. CELENTANO:  That is me, yes.   

  UNIDENTIFIED:  Okay.  Very good.   

  THE COURT:  Okay.   

  MR. SCHIAVONI:  Thanks, Your Honor.   

  THE COURT:  Okay.  Mr. Celentano, can you raise 

your right hand, please.  

CHRISTOPHER CELENTANO, WITNESS FOR CENTURY INDEMNITY 

INSURANCE/AFFIRMED.  

  THE COURT:  And please state your full name and 

spell your last name for the record.   

  THE WITNESS:  Christopher Celentano, C-E-L-E-N, as 

in Nancy, T-A-N-O.   

  THE COURT:  Thank you.   

  Mr. Ducayet, cross?   

  MR. DUCAYET:  Thank you, Your Honor.  Jim Ducayet, 

on behalf of Sidley.   
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CROSS-EXAMINATION  

BY MR. DUCAYET: 

Q     Mr. Celentano, good afternoon.  I just have a couple of 

questions for you.   

 Could you get your declaration out in front of you.   

A     Yes.  

Q     Can I direct your attention to the last paragraph, 

Paragraph 18.   

A     Yes.  

Q     In Paragraph 18, you're describing a meeting that 

occurred in October of 2019; is that right?  

A     Correct.  

Q     And in that paragraph you say that the meeting was on 

October 14th, 2019, and that Ms. Boelter and Mr. Andolina of 

Sidley presented Chubb with plan terms implicating Chubb's 

rights.   

 Do you see that?   

A     Yes.  

Q     And do you recall in that meeting, Ms. Boelter and    

Mr. Andolina telling you that no plan had yet been drafted?  

A     They did not present us with a plan document at that 

time.  I don't recall a specific statement that they did not 

have a drafted plan, but they did not present us with a plan 

document.  

Q     Okay.  Thank you.  
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 And you're aware of the fact that after that meeting 

that your outside coverage counsel Walker Wilcox sent the 

letter to Haynes & Boone talking about what had happened in 

an October 14th meeting?  

A     Yes.  

Q     And the letter raised certain issues with respect to, 

you know, some of the discussions that had occurred, but it 

didn't say anything about presenting plan terms, did it?  

A     I'd have to look back at the letter to verify that.  If 

you have it in front of you and you're presenting that it 

doesn't say those exact words, I'll believe you.   

Q     I think in the interests of time, let just keep going.  

I will make that representation.  

 If I understand your declaration, Mr. Celentano, 

correctly, one of the reasons why it took a couple of weeks 

for Century and Chubb, internally, to put together the fact 

that Sidley was representing Boy Scouts in the bankruptcy was 

because the reinsurance and the direct claims are handled by 

different units, different departments; is that right?  

A     Correct.  

Q     And, in fact, your office is in New Jersey, correct?  

A     Correct.  

Q     And the reinsurance group, including Ms. Russell and 

Mr. Schwartz, they're in Philadelphia, correct?  

A     Ms. Russell and Mr. Schwartz are in Philadelphia.  The 
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entire reinsurance department of Chubb, I do not believe it's 

entirely in Philadelphia, but those two employees are.  

Q     Okay.  Now, looking, again, at your declaration in 

Paragraph 14, 15, and 16, you discuss certain lawsuits that 

are pending in Illinois and Texas involving Boy Scout 

coverage.   

A     Correct.  

Q     Do you see that?   

A     Yes.   

Q     And just as a preliminary matter, you understand that 

Sidley is not counsel to the Boy Scouts in any of those 

matters, correct?  

A     Correct.  

Q     And in Paragraph 16 you talk about some discovery that 

the Boy Scouts served on Century asking for information about 

the reinsurance arbitrations, right?  

A     Yes.  

Q     Okay.  Did you ever review the responses to those 

discovery requests?  

A     I did.  

Q     And so you're aware of the fact that Century took the 

position that the information that was being sought was not 

relevant to any of the issues in the insurance coverage 

action, correct?  

A     That is our position, yes.  
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Q     Okay.   

  MR. DUCAYET:  I have nothing further.  

  THE COURT:  Thank you.   

  Any redirect?   

  MR. SCHIAVONI:  Yes, just briefly, Your Honor.  

Tancred Schiavoni.   

REDIRECT EXAMINATION  

BY MR. SCHIAVONI: 

Q     Mr. Celentano, you were asked some questions about 

whether or not a plan had been drafted or prepared.   

 Did you remember those questions?  

A     Yes.  

Q     Okay.  At the meeting on October 14th, did the Sidley 

lawyers tell Chubb that they hoped to have a pre-package 

bankruptcy plan agreed to and filed before Christmas?  

A     Yes.  

Q     The letter that -- if we could just go to the letter 

for a second that Mr. Ducayet referred you to, it's Boelter 

Exhibit 2.   

A     Okay. 

  MR. SCHIAVONI:  And to the extent you don't have 

it quickly handy, I'm just going to ask Mr. Stamoulis to pull 

that up, the first page of it.   

  And is that it on the screen, Mr. Stamoulis?   

 (No verbal response) 
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  THE WITNESS:  Okay.  I see it and I found it in 

Ms. Boelter's declaration.  Okay.  I have it. 

  MR. SCHIAVONI:  Okay.  Hold on.  Through the magic 

of Zoom, I have -- oh, there it is.  Okay.  Good.  I couldn't 

see it.  We can't have the witness see it and not the lawyer.   

  If you could go to the first page, Mr. Stamoulis, 

the second paragraph, middle of the page there.   

BY MR. SCHIAVONI: 

Q     This is a letter -- you saw this letter before it went 

out to the Boy Scouts, right?  

A     Yes.  

Q     Okay.  In the second paragraph there, the author, Mr. 

Wadley said that at the meeting -- do you see the second 

paragraph, second sentence, At the meeting -- and that's a 

reference to the October 14th meeting, right?  

A     Yes.  

Q     Okay.  Boy Scouts disclosed that it engaged in 

significant discussions with the claimant lawyers regarding 

the settlement of current claims and part of a pending 

bankruptcy and then the sentence goes on.   

 Have I read that right?  

A     Yes.  

Q     Okay.  And did the Sidley lawyers tell you that at this 

meeting that this matrix was part of that bankruptcy that 

they were trying to negotiate?  
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A     That was their plan, yes.   

Q     Okay.   

A     The plan was to use the matrix to settle the abuse 

claims.  

Q     Okay.  And if you go to the next page of this letter, 

the last -- the first sentence at the very top, it says:  

 "Last, BSA disclosed that it has also engaged in 

discussions with a potential future claims representative."  

 Have I read that right?   

A     Yes.  

Q     Okay.  And did the Sidley lawyers who were present, 

were they the ones who disclosed that and said that, that 

they had engaged in discussions with a "potential future 

claims representative"?   

A     Yes.  

Q     Okay.  Thank you very much, Mr. Celentano.   

  MR. SCHIAVONI:  I have nothing further, Your 

Honor.   

  THE COURT:  Mr. Ducayet, does that prompt any 

questions?   

  MR. DUCAYET:  Just one, Your Honor:  

RECROSS-EXAMINATION  

BY MR. DUCAYET: 

Q     Mr. Celentano, looking, again, at Paragraph 18, the 

sentence that we were talking about on my cross goes on to 
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say that Chubb presented -- excuse me -- Sidley presented 

Chubb with plan terms implicating Chubb's rights, pressed 

that those terms be offered to the tort claimants and then 

did so over our objection.   

 And my question is, did Sidley give Chubb the 

opportunity to provide comments on that draft matrix?  

A     When they presented the matrix to us at that meeting, 

at the meeting, we -- and that was the first time we had saw 

it -- and at the meeting we told them that we did not think 

that they should be presenting this matrix, especially with 

values inserted in the matrix, to plaintiffs at this initial 

mediation session that they had said that they already 

scheduled.  So, they did invite our comments which we began 

memorializing in that October 17th letter and then we started 

the process of trying to get claim information from the Boy 

Scouts about which claims they were actually considering 

settling.   

 And that's what the meeting with my colleague Shelly 

Williams had attended in Chicago the following week, which 

was in Ms. Boelter's declaration, also.  That was the purpose 

of that meeting, was to obtain claims information for the 

claims that might be subject to this matrix.  

Q     Okay.  And didn't Chubb provide comments to Sidley, 

with respect to this draft claims matrix before it went to 

the plaintiffs?  
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A     We noted our objection to providing a matrix to the 

plaintiff before the mediation.  We did not give any, to the 

best of my knowledge, substantive commentary on the 

descriptions, the injury-tiering descriptions and the values 

because we just did not have any information to give that 

commentary.   

 So, we noted our objection at the October 14th meeting.  

We noted our objection, again, at -- prior to mediation.  We 

were advised, I believe, the Friday before the mediation 

through Haynes & Boone that the Boy Scouts had provided the 

matrix to the plaintiffs and then there was no further 

discussion.   

Q     Mr. Celentano, do you know if the version that went to 

the plaintiffs reflected any of the comments that had been 

provided?  

A     The version that went to the plaintiffs, I'm not sure; 

I'd have to go back and look.  

Q     Okay.  All right.   

  MR. SCHIAVONI:  I apologize, Your Honor, that was 

more than one question, but I don't have anything further.   

  THE COURT:  Thank you.   

  Okay.  Mr. Celentano, your testimony is concluded 

and you may be excused.   

  THE WITNESS:  Thank you, Your Honor.   

  THE COURT:  Thank you.   
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 (Witness excused)  

  MR. SCHIAVONI:  Your Honor, we have Mr. Slanina 

next.   

  THE COURT:  Okay.  Is he your last witness?   

  MR. SCHIAVONI:  He is, Your Honor.  He's an 

expert.  I don't know what Your Honor's intention is, whether 

to take this on the papers when he's done or whether you 

intended to have -- or, you know, thought argument would be 

helpful at another time.  If you did, we could continue and 

deal with Mr. Slanina then or we could do him now.  It's up 

to the Court.   

  THE COURT:  I'd like to get all of the testimony 

in today, but I'd like to take five minutes and then we'll 

reconvene and then we'll do Mr. Slanina's testimony.   

  So, I've got 5:34, so 5:40, we'll reconvene.   

  MR. SCHIAVONI:  Okay.  Thank you, Your Honor.   

  THE COURT:  Thank you.   

 (Recess taken at 5:34 p.m.) 

 (Proceedings resumed at 5:40 p.m.) 

  THE COURT:  Let get back on the record.  I see   

Mr. Ducayet.  I see Mr. Schiavoni.  I see Mr. Slanina.   

  MR. SCHIAVONI:  Your Honor, this is Mr. Schiavoni.  

My partner Mr. Svirsky is going to present Mr. Slanina.  

  THE COURT:  Very good. 

  Mr. Svirsky?  

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 237 of 272 PageID #: 401



                                             238 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

  MR. SVIRSKY:  May I proceed, Your Honor?   

  THE COURT:  Let me swear in Mr. Slanina first.   

  MR. SVIRSKY:  Yes, Your Honor.  

  THE COURT:  Okay.  Mr. Slanina, can you raise your 

right hand, please.  

CHARLES SLANINA, WITNESS FOR CHUBB CENTURY INDEMNITY, 

AFFIRMED.  

  THE WITNESS:  It's Charles Slanina, spelled       

S-L-A-N-I-N-A.   

  THE COURT:  Okay.  Mr. Slanina, you're -- that was 

a little garbled for me, so can you see if you can either 

bring your speaker closer or maybe speak a little louder and 

make sure you're slow.   

  THE WITNESS:  Okay.  I can certainly do both of 

those things.   

  THE COURT:  Oh, that's much better.   

  THE WITNESS:  Is that better?   

  THE COURT:  Yes, thank you.   

  Mr. Svirsky?   

  MR. SVIRSKY:  Thank you, Your Honor.   

DIRECT EXAMINATION 

BY MR. SVIRSKY: 

Q     Good afternoon, Mr. Slanina.   

A     Good afternoon.  

Q     Do you lecture on professional responsibilities and 
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ethics and write a monthly ethics column in The Journal of 

the Delaware State Bar Association?  

A     Yes, I do.  

Q     And has your practice focused on professional 

responsibility and ethics for many years?  

A     For approximately the last 30 years.  

Q     Now, have you been listening to the testimony today?  

A     Yes.  

Q     Did you hear anything today that has caused you to 

change any of the opinions in the declaration that was 

submitted on your behalf to the Court?   

A     No, it did not.  

Q     Now, did you review Sidley's brief and supporting 

papers in support of this retention application?  

A     Yes, I did.  

Q     What, if anything, jumped out at you from the filings 

that you reviewed?   

  MR. DUCAYET:  Your Honor, let me object to the 

question.  Mr. Slanina has not filed any sort of supplemental 

declaration in this matter.  He provided a declaration in 

connection with the Century response brief that was filed 

back on April 14th and so we would object to him offering any 

opinions that are outside the scope of his declaration, which 

is the only document that we have in front of us.  

  And to the extent that Counsel was asking him to 
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comment upon things that were filed after that declaration 

was submitted, we think would be immaterial proper, would be 

prejudicial, and not consistent with the rules requiring 

disclosure of expert opinion. 

  THE COURT:  Mr. Svirsky?   

  MR. SVIRSKY:  Your Honor, they -- Sidley has 

entered an opinion from its purported expert here and I'm 

asking Mr. Slanina if he has a view on that opinion, if it 

has caused his opinion to change as a result.  I think that's 

proper and within the scope of this hearing.   

  MR. DUCAYET:  Your Honor, I think it's only proper 

if the answer is no, because if the answer is yes, then I 

think we're entitled to get disclosure of those opinions.   

  THE COURT:  Mr. Svirsky?   

  MR. SVIRSKY:  Mr. Ducayet will have an opportunity 

to question him about any answers he gives, of course.   

  THE COURT:  Okay.  Well, first --  

  MR. DUCAYET:  Your Honor, that's really not the 

way it works.   

  THE COURT:  Okay.  First, I'm not sure that was 

the actual question, but, second, I think the testimony needs 

to be limited to what Mr. Slanina's opinions are and that's 

what I'm prepared to hear.    

  MR. SVIRSKY:  Okay.  Let me try a few questions on 

that, Your Honor.   
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BY MR. SVIRSKY: 

Q     Mr. Slanina, did you review the SLA, service-loan 

agreement, in this case?  

A     Yes, I did.  

Q     And you heard the testimony about whether or not there 

was written consent requested and given by Century in this 

case?  

A     Yes, I did.  

Q     And what was -- you heard the testimony that Century 

never gave written consent, right?   

  MR. DUCAYET:  Your Honor, I'm sorry to interrupt 

again, Your Honor, but the SLA is not identified in the 

declaration among the documents that he reviewed and I think 

this is just another way to get out an opinion that was not 

contained in the original declaration.   

  Mr. Slanina could have filed a supplemental 

declaration.  He did not and in reliance upon him not filing 

a supplemental declaration, you know, we're prepared to go 

forward on what he originally put into the record, but 

Counsel's questions, I think, go beyond that.   

  MR. SVIRSKY:  My question, Your Honor, was whether 

he heard the testimony that Century didn't give consent to a 

waiver.  

  THE COURT:  I'm sure he heard it because we all 

heard it.   
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  MR. SVIRSKY:  Right.   

BY MR. SVIRSKY: 

Q     And my next question is, what is the implication on the 

rules -- under the rules of ethics of that fact?   

  MR. DUCAYET:  Again, Your Honor, I think that's -- 

the issue of whether there was a written waiver or not is 

something that could have very easily been addressed in the 

original opinion but was not.   

  THE COURT:  Well, it's (indiscernible).  

  MR. SVIRSKY:  Mr. Slanina opined about the need 

for informed consent, Your Honor, in his report under     

Rule 1.7.  

  THE COURT:  That, he did, and that's what I'm 

looking for.   

  THE WITNESS:  If I may?   

BY MR. SVIRSKY: 

Q     Should I state the question or do you have it,        

Mr. Slanina?   

A     I think I have it and I can limit my response to what I 

covered in the declaration.   

 I knew this after reviewing certain documents and 

speaking to Mr. Schwartz, primarily, as a situation where 

there was a concurrent conflict of interest, concurrent 

client conflict of interest in Sidley's representation of the 

Boy Scouts while still representing Century.  And under Rule 
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1.7, informed client consent confirmed in writing is required 

if that conflict is to be cured.   

 I was presented no information in preparing my 

declaration or after listening to the testimony today to 

conclude that there was informed written consent provided by 

Sidley to Century as part of my declaration and my analysis.   

 Also, I looked at Sidley's claim that this was a    

Rule 1.9 analysis.  That Century was a former client, rather 

than a concurrent client, a 1.9 analysis certainly can 

appreciate why it is an attractive one for Sidley to argue 

that they were in compliance with Rule 1.9.  It's a much more 

lenient standard.  Much of their responses dealt with whether 

or not the BSA representation was the same (indiscernible) 

matter or whether their client confidence (indiscernible) --  

  MR. DUCAYET:  Your Honor, I think the witness, at 

this point, is just conducting a narrative.  I don't think 

there's really a pending question at this time.  

  THE COURT:  Sustained.  Let's ask a question, 

please.   

BY MR. SVIRSKY: 

Q     Mr. Slanina, under Rule 1.7, about which you opined, is 

the reasonableness of a lawyer's belief or of a relevant 

consideration about whether or not there's a conflict?   

A     No.  

Q     Is screening an adequate remedy for a concurrent 
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conflict under Rule 1.7?  

A     No.  It's not found in 1.7 at all.  I consider a 

response to the contrary conflates a different rule, the 

imputation rule which does permit screening under certain 

circumstances, none of which I found to be present here.   

  MR. SVIRSKY:  I have no further questions, Your 

Honor.   

  THE COURT:  Mr. Ducayet?   

  MR. DUCAYET:  Yes, and I'll be very brief, Your 

Honor.   

  And similar to what Mr. Schiavoni said with 

respect to Professor Rapoport, we also have objections to the 

testimony here and I'll just put those on the record.  I'm 

not going to belabor the point.   

  Our view is that this is an opinion which is 

really just a legal opinion and it's improper, Your Honor, 

for that reason.  Your Honor, of course, is the legal expert 

in this proceeding and Mr. Slanina's declaration and his 

testimony don't add anything if Your Honor can't, otherwise, 

resolve for herself.   

  But with that said, let me just ask a couple 

questions and we'll wrap it up.   

  THE COURT:  Okay.   

  MR. SVIRSKY:  Can I respond?   

  Your Honor, I can respond after Mr. Ducayet is 
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done, if you'd like to hear it on that issue.   

  THE COURT:  Let's have the questions and then I 

will let you respond to the objection, which I will also take 

into consideration as I rule, but let's finish the testimony.   

  MR. DUCAYET:  Very well, Your Honor.   

  MR. SCHIAVONI:  Your Honor, just a housekeeping 

matter.  We would like to offer the declaration into 

evidence.   

  MR. DUCAYET:  And, Your Honor, we don't object to 

that, subject to our objections that Your Honor should not 

give it any weight in connection with your analysis.   

  THE COURT:  Thank you.  Then it's admitted and 

I'll determine how to use it.   

 (Slanina Declaration received in evidence)   

  MR. DUCAYET:  Very well, Your Honor.   

CROSS-EXAMINATION  

BY MR. DUCAYET: 

Q     Mr. Slanina, just a couple questions for you.   

 If you look at your declaration on Page 1, actually 

flip the page.  Page 2, Paragraph 2, do you have that in 

front of you?   

A     Yeah.  

Q     You say that you provided expert opinions and expert 

testimony at trial and by deposition in at least nine 

previous cases.  

Case 1:20-cv-00798-RGA   Document 4-2   Filed 06/25/20   Page 245 of 272 PageID #: 409



                                             246 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 Do you see that?  

A     Yes.  

Q     Why do you say "at least"?  Is there some reason you 

don't know exactly how many times you've testified as an 

expert?   

A     Well, my statement is to as to providing an expert 

opinion and expert testimony.  Not all the time that I 

provided an opinion was the opinion used.  There were times 

when I -- my clients didn't like the opinion they got and 

they chose not to use it or act on it.  So, I've done -- I've 

offered the opinions, but they haven't always been used and 

not all the cases go to trial.   

Q     Well, but your sentence here reads you've provided 

expert opinions and expert testimony at trial or and by 

deposition in at least nine previous cases.   

 What you were just describing doesn't fit within that 

language, does it?  

A     So, is your question whether there are more than nine?   

Q     I'm just wondering why --  

A     You get the ones that I identified and I haven't kept a 

running track of them.   

Q     Oh, okay.   

 And based on the list that is contained in Paragraph 2, 

I take it you've never testified in a bankruptcy proceeding?  

A     I believe that is correct.  
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Q     Okay.  And now, you do provide expert testimony, but 

your primary employment is as a practicing attorney; is that 

correct?   

A     That is correct.  

Q     And your practice focuses on legal ethics matters, 

correct?   

A     It's pretty equally divided between disciplinary 

defense, actually representing attorneys in disciplinary 

matters and then doing advising and consult ing.  And in the 

latter, I would put testifying as an expert.   

Q     Okay.  But you're not a bankruptcy lawyer.  You 

wouldn't characterize yourself as a bankruptcy lawyer, would 

you?   

A     Absolutely correct.   

Q     Okay.  You have done some bankruptcy work in the past, 

though, haven't you?  

A     Not enough to really mention.  

Q     Well, didn't you represent the law firm in a bankruptcy 

matter once?  

A     Which law firm?   

Q     The firm of Paul, Hastings, Janofsky & Walker in the  

Northwestern Corporation matter?   

A     It was a bankruptcy matter, but I wasn't representing 

them in the context of a bankruptcy issue.   

Q     Right.  The issue there was similar to the issue here, 
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it's that a party was seeking to disqualify the Paul Hastings 

firm, correct?  

A     Exactly.  Just to make that point, I don't view myself 

as practicing bankruptcy law by being an expert in this 

matter.  

Q     Okay.  And in representing Paul Hastings, you argued 

that that firm should not be disqualified, correct?  

A     I believe that's correct.  

Q     And among other things, you said in the papers to the 

Court that because motions to disqualify a debtor-in-

possession counsel can be used for tactical reasons, they are 

frequently viewed with a certain amount of skepticism, right?  

A     Correct.  

Q     And you also argued in connection with that 

representation that under the Section 327 standard for an 

adverse interest, the relevant question is what the current 

interests are that are held by the firm, not what it prior 

representations were, right?  

A     I defer to your view over my recollection, but yes.   

Q     Okay.  That --  

A     I (indiscernible) that to be true.   

Q     Okay.  Very good.   

  MR. DUCAYET:  I don't have anything further.   

  THE COURT:  Any redirect?   

  MR. SVIRSKY:  No, Your Honor.   
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  THE COURT:  Okay.  Thank you very much,  

Mr. Slanina.   

  THE WITNESS:  Thank you.   

  THE COURT:  Your testimony is concluded and you're 

excused.   

  THE WITNESS:  Thank you.   

  THE COURT:  Thank you.   

 (Witness excused)  

  MR. SCHIAVONI:  Your Honor, would you like a 

response for the record on the objection to Slanina?   

  THE COURT:  Yes, please.  Thank you.   

  MR. SCHIAVONI:  Just to make a record on that, 

Your Honor, Sidley hasn't argued, objected to the relevance 

of Mr. Slanina's testimony.  He clearly possesses specialized 

knowledge in the area of ethics.  It could assist the trier 

of fact here and such testimony has been accepted in 

Delaware, and I cite the Walt Disney case for the Court; that 

is 907 A.2d 693, affirmed that 906 A.2d 27, there's nothing 

unusual about taking guidance from an expert on ethics 

issues.  

  THE COURT:  Okay.  Thank you.   

  MR. DUCAYET:  Your Honor, if I may?   

  THE COURT:  Yes.   

  MR. DUCAYET:  I understand it's been a long day, 

Your Honor; probably longer than any of us anticipated.  And 
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I also understand Your Honor's desire to try to conclude, at 

least, the testimony today.  That is a goal that I 

wholeheartedly agree with and share.  

  I don't know what Your Honor's schedule would 

permit.  I would, though, ask for Your Honor's indulgence if 

I could just have about five minutes to consult with my 

colleague, and the question that we're considering is whether 

or not we need any rebuttal testimony; again, with a view 

towards trying to get everything done today and obviously 

cognizant of the fact that it's been a long day.   

  THE COURT:  Yes, I'll give you five minutes and I 

will tell you my anticipation is not to start argument at six 

o'clock at night, so I would, if possible, like to conclude 

the evidentiary portion so we all know what the record is so 

that argument is fruitful.   

  So, yes, take five minutes.  We're in recess.   

  MR. DUCAYET:  Okay.  Thank you, Your Honor.   

 (Recess taken at 5:59 p.m.) 

 (Proceedings resumed at 6:09 p.m.) 

  THE COURT:  Okay.  We're back on the record.   

  Mr. Ducayet?   

  MR. DUCAYET:  Good afternoon, Your Honor.  Thank 

you for the opportunity to consult.   

  I am going to do a very short rebuttal 

presentation and I'm going to ask Mr. Sneed to go back on the 
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stand.   

  Is Mr. Sneed on the line?   

  THE COURT:  I see Mr. Sneed, but I don't hear you.   

  MR. DUCAYET:  Okay.   

  THE COURT:  Now, are you on CourtCall, Mr. Sneed? 

 (No verbal response) 

  THE COURT:  Operator?   

  THE OPERATOR:  Yes, Your Honor?   

  THE COURT:  Can you see that Mr. Sneed's line is 

live?   

  THE OPERATOR:  I'm checking now.   

 (Pause)  

  THE OPERATOR:  His line is open.   

  MR. SNEED:  Hello?   

  THE COURT:  Yes, now I can hear you.   

  Okay.  Thank you, Operator.   

  Okay.  Mr. Sneed, you are still under oath.   

  MR. SNEED:  Yes, Your Honor.  

WILLIAM SNEED, REBUTTAL WITNESS FOR SIDLEY AUSTIN, PREVIOUSLY 

SWORN, RESUMES STAND.  

  THE COURT:  Mr. Ducayet?   

  MR. DUCAYET:  Sorry, Your Honor.  I had it on mute 

again.   

DIRECT EXAMINATION  

BY MR. DUCAYET: 
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Q     Good afternoon, Mr. Sneed.   

A     Good afternoon.  

Q     Did you have an opportunity to listen to the testimony 

of Ms. Russell and Mr. Schwartz?   

A     Part of Ms. Russell's and most of Mr. Schwartz.  I was 

drawn away a couple of times, but most of it, yes.  

Q     Okay.  I want to just ask you a couple of questions 

about the testimony that they provided and let me start, 

first of all, with the telephone call that occurred between 

the three of you or among the three of you on December 18th 

of 2019, okay.   

A     Yes.  

Q     Both Ms. Russell and Mr. Schwartz said that, in almost 

identical language, that you were a different person on that 

call and that the tone on that call was very, very different 

than any communication you had had with them in the past.   

Is that, in your mind, an accurate characterization of that 

telephone call?  

A     No, not as far as my demeanor or approach.  I was very 

level and calm and they were quite agitated, but I got the 

sense -- I think I heard more of that from Ms. Russell, that 

after pleasantries I went and read them a speech and 

something.  I don't agree with any of that.  

Q     Okay.  What were you trying to accomplish on that call, 

Mr. Sneed?  
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A     I was trying to get a conference or a meeting with 

people to discuss the issues and get past this, you know, 

precondition, Oh, we have to see all your analysis 

beforehand.  I wanted to make progress to understand what 

their issues were and get them addressed.  

 And I didn't bully them or issue them ultimatums.  I 

asked that it be moved up and that we have a conference, 

which is, I think, something that we'd been trying to get 

since late October. 

Q     Okay.  Now, Mr. Sneed, there was also some testimony 

from Ms. Russell and Mr. Schwartz about the representation in 

the Lloyd's matter and the other reinsurance arbitration 

matter.   

 Did you have an opportunity to hear that testimony?  

A     Yes, I did.   

Q     And Ms. Russell, in particular, testified that while 

the list of the categories of documents that you explained to 

the Court that you had received from Century in connection 

with the representation was accurate.  That you sort of 

walked the line and tried to minimize the significance of 

those documents in terms of their relevance to a potential 

bankruptcy filing.  

 Did you hear that? 

A     I did hear that.  

Q     Do you agree with that?  
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A     No.  The Lloyd's arbitration record was the main thing 

that we got as one category.  There was nothing in the 

Lloyd's arbitration record about a pending sub or Century 

BSA-coverage dispute.  It was a non-issue.  It wasn't what 

was being fought over.  And this -- those (indiscernible) 

coverage of the action involving BSA and Century in Texas and 

Illinois, I gather.   

 None of that information was at issue in the Lloyd's 

arbitration.  It's never been supplied to me.  I don't have 

anything from that case.  No legal analysis about those cases 

has ever been supplied to us.  I think Mr. Schwartz admitted 

that during his cross-exam.  

 The bulk of the second category of information was the 

treaty negotiations and the '50s and '60s have zero relevance 

and reference anything to BSA.   

 And I get the sense that what's being proposed to the 

Court is that while there was a good deal of discussion with 

Sidley and Mr. Sneed about the insurance coverage disputes 

with BSA and there was not.  There was none.  It wasn't the 

issue.   

 The issue was, can you put more than one molestation 

claim together as an event under a reinsurance contract from 

the '60s.  That was the issue.   

 And that's what I addressed and, you know, there was 

talk about, Well, the first encounter (indiscernible) somehow 
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still going to be at issue in the next case?   

 I was like, No, it wasn't.  The -- let me just read the 

Massachusetts Court opinion.  The whole thrust of why we get 

to arbitrate again is that that was the only issue they ruled 

upon and that was a dead issue.   

 I think there's a good deal of characterization of 

things going on that I disagree with.  

Q     Okay.  Mr. Sneed, let me just ask you this, then.  One 

of the points that Ms. Russell made was that the fact that 

the arbitration sought declaratory relief was significant.   

Can you comment on that, is that correct, is the fact that 

the declaratory relief was being sought, does that somehow 

change the analysis in your mind?   

A     No.   

  MR. SCHIAVONI:  Your Honor, if he could just break 

this down into two questions; one, whether, in fact, the 

matter seeks declaratory relief for future claims and then, 

second -- and then on the second question, where we can see 

whether the question is framed in a way to draw out 

confidential information, privileged information that isn't 

out.   

  THE COURT:  Okay.  Mr. Ducayet, the concern about 

confidential information, please break it down.   

  MR. DUCAYET:  Yeah.  Sure, Your Honor.  Of course.   

BY MR. DUCAYET: 
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Q     Mr. Sneed, is it correct that the two arbitration 

proceedings included requests for declaratory relief?  

A     I think the second one did.  I'm not sure about the 

first one.  I didn't draft that.  

Q     Okay.  And then with respect to the question here -- 

and I don't want you to reveal, you know, privileged 

information -- but the fact that there is a declaratory 

judgment request in that second arbitration proceeding, does 

that somehow change, in your mind, the analysis of whether or 

not the information that you received would have some bearing 

upon any of the issues in the bankruptcy proceeding?   

A     It does not change my view or my analysis.  The DEC 

relief request is boilerplate.  It basically means you're not 

paying these bills.   

 Once we get on the record in the arbitration, what your 

reasons are, we're going to ask the arbitrators to make you 

pay the bills and to declare that your reasons are no good.  

That's what the declaratory relief request is.  It's a 

boilerplate.   

 And I heard a great deal of significance ascribed to it 

and I don't accept that.  I don't think it changes anything 

at all.  Those arbitrations dealt with claims that had 

already been paid and the reasons the reinsurers weren't 

paying those claims.   

Q     Mr. Sneed, let me just ask you one final question.  In 
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the course of your representation by Century beginning all 

the way back in October of 2018, at any point in time, have 

you ever had any substantive conversation with anyone on the 

bankruptcy team about any of the material that you received 

or any of the information that you acquired from your 

representation?  

A     On the Sidley bankruptcy team?   

Q     Yes.   

A     None, zero.  Not one.   

Q     And it's the case, is it not, that there's a screen in 

place, right?  

A     Yes.  

Q     And you've adhered to that screen since it was put into 

place?  

A     Yes.  And beforehand there was never any discussion.  

  MR. DUCAYET:  Okay.  I have nothing further, Your 

Honor.   

  MR. SCHIAVONI:  I have a few questions, Your 

Honor.   

  THE COURT:  Yes?   

CROSS-EXAMINATION  

BY MR. SCHIAVONI: 

Q     You spoke -- this is Tancred Schiavoni, Mr. Sneed.  

 Good afternoon.   

A     Good afternoon.  
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Q     You spoke to Mr. Conlan in 2018 on the Boy Scouts 

matter; am I right?   

A     I spoke with him on December 14th of 2018 about The 

Wall Street Journal article and our representation of Century 

against Lloyd's on reinsurance about the underlying lawsuit 

of Boy Scouts.  

Q     And you spoke to Mr. Conlan again on November 3, is 

that right, 2019, about the Boy Scouts?  

A     I don't know the exact date, but I did speak with him 

in November, early November of 2019.  

Q     And you spoke to Mr. Andolina -- well, let me ask it a 

little differently, a little more precisely.   

 Did you exchange communications with Mr. Andolina or 

receive communications from him on November 3?  

A     No.  

Q     Okay.  And have you spoken to him?  

A     I don't think I ever have.  The only hesitation I have 

is when Jim Conlan called me in November of 2019.  There 

might have been another lawyer on the line, but the only one 

who spoke was Jim Conlan.  

Q     Okay.  So, now let me just ask you about the foundation 

for your testimony about whether or not there could really be 

harm to Century.   

 Did you ask the Boy Scouts or any of the Sidley people 

working on Boy Scout matters why it was that the Boy Scouts 
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served discovery that targeted specifically three insurance 

matters that you were working on?  

A     Did I ask the Boy Scouts?  Yeah.   

Q     Did you ask either, the Boy Scouts or any of the Sidley 

lawyers, why is it that the Boy Scouts are seeking discovery 

targeted specifically at the work that Sidley is doing for 

Chubb?  

A     Well, I think there's a few facts assumed --  

Q     Well, it's a yes-or-no question in the first instance.   

 Did you ask them?   

A     I'm going to answer.  I'd like to answer.   

 I think there's a few facts --  

Q     Well, did you speak to them?   

A     I never spoke to Boy Scouts at anytime, anyplace, 

anywhere.  Never spoke to anyone from Boy Scouts ever.  I 

never spoke to --  

Q     All right.   

A     -- a Sidley lawyer.  I'm trying to finish my answer.   

 I never spoke to any Sidley lawyer representing Boy 

Scouts in the bankruptcy about anything to do with what was 

going on in the bankruptcy or the insurance-coverage 

litigation.  It never happened.  I never had such a 

discussion.  

Q     Okay.  And you also never had any discussion with 

anybody at the Boy Scouts or any Sidley lawyers about why it 
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is that the Boy Scouts have propounded discovery specifically 

targeted at your work for Chubb?   

A     I think I've already answered that, but the problem 

that I have with the question, besides that I already 

answered it, is that you keep saying, specifically targeted 

at our work for Chubb.   

 I thought that the discovery was directed at that first 

arbitration, which we were involved with.   

Q     Doesn't it seek all documents related in any way to the 

Lloyd's work?  

A     I don't know.   

Q     Well, you just testified that you thought it was 

limited.   

A     The reason --  

Q     Did you not know when you offered that testimony?   

A     No, I did know, but I'd like to explain.   

 The only contact I ever had, and this is in my 

declaration, regarding the coverage dispute between Boy 

Scouts and Century was Josh Schwartz sent me a couple of 

discovery requests in one of those litigations and said, 

Because this seeks information regarding your first 

arbitration with Lloyd's, we have under a confidentiality 

agreement with them, the requirement to notify them and so I 

did and that was it.   

 And that's why I think or thought those discovery 
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requests were directed at the first arbitration with Lloyd's, 

which we had no involvement in.   

Q     They're much broader than that, aren't they?  

A     I don't know.   

 The reason I received them was to give notice to 

Lloyd's.   

Q     Okay.  So, let me just get back to this question, 

because it really is key; it goes to the what the foundation 

is for your testimony, all right.  

 Do you know why it is that the Boy Scouts are seeking 

discovery about anything having to do with the reinsurance 

work that you were associated with for Chubb?   

A     I don't know why the Boy Scouts propounded their 

discovery requests.  I don't agree with your characterization 

of what those requests are routed to and I won't quibble with 

you with it, but I have no idea why the Boy Scouts propounded 

the discovery requests they propounded.  

Q     Okay.  And I think you never asked anyone, either, 

right?   

A     No.  

Q     And your testimony about the relationship of the two 

matters, it's, in part -- it's given without you knowing why 

it is that the Boy Scouts are seeking that information, 

right?  

A     I'm not sure how to answer that.  The -- I know what's 
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at issue in those reinsurance arbitrations.  I know very well 

what's at issue.  

Q     But my point is, you don't know what your partners have 

put at issue in the bankruptcy and you don't know what the 

Boy Scouts have put at issue because if we are to believe 

what you've said, you haven't asked them and you haven't 

spoken to them, right?  

A     Whatever has been put at issue in the bankruptcy or by 

the Boy Scouts in this insurance coverage litigation, it's 

got to come from someone other than me.  I'm not aware of it.  

But I can tell you what the reinsurance contract is.   

Q     That's right.   

A     I can.   

Q     So -- and let me just say two other things about this 

Boy Scout discovery.   

 I'm correct, am I not, that the Boy Scouts haven't 

withdrawn that discovery and it remains outstanding as we 

speak?  

A     I don't know.  

Q     And Sidley has been told that to the extent they put 

you up on the stand and they went forward with this, that   

it -- they were -- the consequence might follow from that, 

right?  

A     I don't understand that.  What was -- can you rephrase 

it?   
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  MR. SCHIAVONI:  I -- so, I think we've had enough.  

I think it's -- I have no further questions.   

  Mr. Sneed, thank you very much for confirming you 

don't understand why it is that the Boy Scouts have 

propounded that discovery.   

  MR. DUCAYET:  Objection; I'd move to strike.  It's 

argumentative.  

  THE COURT:  The last comment is argument.  Thank 

you.   

  MR. DUCAYET:  Your Honor, just one question for 

Mr. Sneed.   

REDIRECT EXAMINATION  

BY MR. DUCAYET: 

Q     Mr. Sneed, you were asked some questions about 

conversations that you had with Mr. Conlan.   

 Do you recall that?   

A     Yes.  

Q     Did you ever disclose to Mr. Conlan any of the 

substance of the communications that you had with Century in 

connection with any of your insurance matters?  

A     No, never did.   

  MR. DUCAYET:  Nothing further.   

RECROSS-EXAMINATION  

BY MR. SCHIAVONI: 

Q     Well, I mean, hold on.   
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 Mr. Sneed, didn't you convey to him that Chubb had 

complained about a contract?  

A     The October 29 email to me, I flip to the OTC.  I 

assume Mr. Conlan became aware of it thereafter, but I didn't 

talk to Jim Conlan about that email or that call.  

Q     Your communications were to the general counsel at 

Sidley?   

A     My communication of that email to me was to my firm's 

Office of General Counsel.   

Q     And do you know whether the Office of General Counsel 

has communicated with Mr. Conlan about the conflict matters 

that Chubb has raised?  

A     I don't know.   

  MR. SCHIAVONI:  Okay.  Thank you.  

  THE COURT:  Thank you.   

Thank you, Mr. Sneed.   

  THE WITNESS:  Can I depart, Your Honor?   

  THE COURT:  You can.  You're excused.  Thank you.   

 (Witness excused)  

  THE COURT:  Okay.  Anything further, Mr. Ducayet, 

by way of rebuttal?   

  MR. DUCAYET:  No, Your Honor.   

  THE COURT:  Okay.  Thank you.  

  Okay.  So, as I said, I wasn't going to start at 

6:00 and I'm not starting at 6:30 with argument on this 
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matter, but I do want argument.  I'm sure I have questions 

for both, Sidley and Chubb, and so the question is, when can 

we schedule it?   

  I believe my Wednesday is now cleared up.  

Although, I need to issue some orders, I think my contested 

hearing on Wednesday has come off and I believe I have time 

Thursday afternoon.   

  Do either of those days and times work for 

counsel?   

  MR. DUCAYET:  Your Honor, this is Jim Ducayet from 

Sidley.  Both of those work for me.   

  MR. ABBOTT:  Your Honor, Derek Abbott.  Wednesday 

is better for me than Thursday, but I'll make either work if 

I need to.   

  THE COURT:  Okay.   

  MR. BUCHBINDER:  Your Honor, this is Dave 

Buchbinder.  I have a matter at 10:30 on Wednesday morning, 

otherwise, Wednesday is clear.  And Thursday, I'm actually 

not here, I'm not available Thursday, but Ms. McCollum is.  

  THE COURT:  Okay.  Mr. Schiavoni, how does 

Wednesday afternoon look?   

  MR. SCHIAVONI:  We'll make ourselves available at 

the Court's convenience, Your Honor.  Thank you.   

  And the one thing I think all six of us, if there 

were six of us, agree on is that it's a little bit of a 
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challenge presenting this way, but we all know it's more of a 

challenge for Your Honor to go into court and you have our 

collective thanks.   

  THE COURT:  Okay.  Then let's -- it was the 

morning, Mr. Buchbinder, right, that you had --  

  MR. BUCHBINDER:  Correct.  I have a matter at 

10:30 that shouldn't last any more than an hour would be my 

guess, if it will last that long --  

  THE COURT:  Okay.  Let's --  

  MR. BUCHBINDER:  -- otherwise, I'm clear.   

  THE COURT:  Let's schedule argument at two o'clock 

on Wednesday and as I said, I'm not sure either party really 

addressed what I do in a situation where the lawyer and the 

client disagree about whether there's a conflict.  And I'm 

not saying that's the definitive question, but it is 

certainly an issue that's, I think, raised here by the 

testimony, among other issues that I've thought about as I've 

gone through these papers, but, in particular, that 

situation, I don't recall being addressed in any of the 

submissions.  If I'm wrong and someone can point me to it, 

that's great, but I'll tell you that in my years of practice, 

I did not encounter that, so -- I encountered many conflict 

issues, but not that one.   

  So, I will have more questions regarding the 

papers and what was argued, but if people have thoughts on 
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that, I'd love to hear them on Thursday, or I'm sorry, on 

Wednesday, even if not raised in the papers.   

  Okay.  Anything else we can accomplish this 

evening?   

  MR. ABBOTT:  Your Honor, this is Derek Abbott.  I 

don't believe so.   

  THE COURT:  Okay.   

  MR. DUCAYET:  Your Honor, Jim Ducayet from Sidley.  

  Just one housekeeping matter.  We would move the 

introduction of Mr. Sneed's declaration into evidence.   

  THE COURT:  Yes.  It's admitted.   

 (Sneed Declaration received in evidence)   

  THE COURT:  And I have declarations -- well just 

go through this.  Well, I have the original declaration of 

Ms. Boelter that was filed with the application.  I assume I 

can look at that and nobody has a problem with that.   

  Then I have, in no particular order:             

Ms. Rappleye's declaration, which I think we addressed;     

Mr. Slanina's objection, which we had objections to, but it's 

been addressed; Mr. Celentano's declaration; Mr. Sneed's 

declaration; Ms. Rapoport's declaration; Mr. Whittman's 

declaration; and Ms. Boelter's declaration made specifically 

in connection with this contested matter, Docket 500.  And I 

believe that's all.   

  Did I miss any declarations?   
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  MR. SCHIAVONI:  Your Honor, forgive me, but I may 

not -- I may just be tired, but did you have Josh Schwartz on 

that list?   

  THE COURT:  Did I have who?   

  MR. SCHIAVONI:  Joshua Schwartz, his declaration?   

  THE COURT:  Oh, sorry.  It's important, yes.  He's 

the one I didn't take out.  Yes, I have Mr. Schwartz's 

declaration, as well.  Thank you.   

  MR. SCHIAVONI:  Your Honor, there is one more 

thing if you're -- I'm sorry, I didn't mean to interrupt -- 

if you're not finished, Your Honor.   

  THE COURT:  I actually have one other thought of 

information I didn't get today if the parties can agree to it 

and that is how many other insurers are involved in the case?   

  So, if there's -- I'm making up numbers -- if 

there were $10 million in available insurance, or arguably 

available insurance, is Century 8 million of it or are they 

500,000 of it?  I don't have a sense of the magnitude of the 

Century and Chubb's available insurance versus the entirety 

of the insurance available.   

  And I don't know -- it's important, but it is 

something that has crossed my mind as I was reading this.   

  So, if the parties agree on that and can let me 

know on Wednesday, that would be great.   

  MR. SCHIAVONI:  Your Honor, we'll meet-and-   
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confer -- this is Mr. Schiavoni -- we'll meet-and-confer with 

Mr. Ducayet on that.   

  I will tell you that there's a -- is -- in our -- 

in the declaration of Janine Panchok-Berry, attached to part 

of our --  

  THE COURT:  And I didn't mention hers.  I didn't 

mention hers and, yes, I've got her declaration, as well, 

that attaches the documents in other cases.  

  MR. SCHIAVONI:  Right.  Her -- and she's not a 

witness, so to speak --  

  THE COURT:  Right.   

  MR. SCHIAVONI:  -- really.  She's just 

authenticating with the documents. 

  THE COURT:  Yes.   

  MR. SCHIAVONI:  But there's a chart attached to 

her initial declaration that shows the insurers in the Boy 

Scout actions, in the coverage actions in one column and then 

in -- the debtor disclosed being a debtor in those actions.   

  In another column, that cross-references to      

Ms. Boelter's 2014 disclosure indicating that Chubb -- that 

Sidley has represented them or currently represents them.  

It's just sort of unclear to us, but when you look at that 

chart, because one of the things we complained about the 2014 

disclosures, there's significant overlap, I mean, to the 

numbers of carriers that are engaged in the coverage actions 
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and the ones that show up on the 2014; again, it's not clear 

to me whether they're current or former in each instance, but 

that's presented in that chart.   

  THE COURT:  I do recall that and I did look at    

Ms. Boelter's declaration that was filed with the retention 

application and I see the pages, I think there's about two 

and a half pages of insurers that are listed and there's, on 

the Schedule 1, a whole list of insurance companies that I 

suppose were submitted by Boy Scouts (indiscernible) with a 

current conflict search.   

  But the amount of insurance to me is a different, 

slightly different question that, again, if there's an 

answer, fine.  If there's not (indiscernible) that's okay, 

too.  It's just something that came to mind.   

  Mr. Abbott?   

  MR. ABBOTT:  Thank you, Your Honor.   

  Just logistics.  We'll send out a notice appearing 

for two o'clock on Wednesday, but given that we've gotten the 

evidentiary record out of the way, did the Court want to do 

this by CourtCall or Zoom and CourtCall, and if Zoom, could 

we prevail on Ms. Johnson to shoot us a note to get everybody 

lined up for that?   

  THE COURT:  Yes.  I prefer Zoom.  I prefer seeing 

people, even at argument.  So, I would prefer that we do it 

by Zoom and CourtCall.  
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  And people who aren't arguing, however, can 

certainly just be on CourtCall.   

  MR. ABBOTT:  Thank you, Your Honor.  And we'll 

(indiscernible) from her.  

  THE COURT:  I want to make sure that I can see all 

the people who are arguing.  The amount of people we had on 

today was fine and I did figure out how to do the split 

screen so I could see everybody and the documents, but that 

really is about the apex of my technological ability.  So, I 

just want to make sure I can see those people who need to 

argue.   

  MR. ABBOTT:  Thank you, Your Honor.   

  THE COURT:  Okay.  Anything else? 

 (No verbal response) 

  THE COURT:  And Ms. Johnson will send around a 

Zoom information that you can put on that notice for 

everyone.   

  MR. ABBOTT:  Thank you, Your Honor.   

  THE COURT:  Okay.  Anything else? 

 (No verbal response)  

  COUNSEL:  No, Your Honor.   

  THE COURT:  Okay.  Thank you.   

  We're adjourned.  Everyone have a good evening.   

  COUNSEL:  Thank you, Your Honor.   

 (Proceedings concluded at 6:42 p.m.) 
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1                       AFTERNOON SESSION

2           THE COURT:  Good afternoon, Counsel.  We’re here on

3 The Boy Scouts of America matter, case number 20-10343 for

4 continuation of our Monday hearing, and specifically argument

5 on the retention of Sidley filed by B.S.A.  So, let me turn

6 it over to Debtor’s Counsel.  We can take argument in any

7 fashion, it’s Debtor’s application.  So, I can start with

8 Debtor’s Counsel, who I know filed their own supporting --

9 filed the application and supporting papers, or we can start

10 with Sidley.  And, I want to make sure I’ve got everybody

11 who’s arguing.  So --

12           MR. ABBOTT:  Your Honor, this is Derek Abbott,

13 Morris Nichols, here for the debtors.  Your Honor, I’ll be

14 arguing for the debtors.  Mr. Ducayet will be arguing on

15 behalf of Sidley, but essentially for the debtors, Your

16 Honor.  It’s our application, obviously.  We’ve given some

17 thought to how we might proceed, and if it’s okay with Your

18 Honor I would prefer to cede the podium to Mr. Ducayet for

19 what I’ll call sort of the -- the main effort, Your Honor.

20 I’ll pick up at the end of his argument, then the Court may

21 hear additional parties in support that wish to be heard, and

22 then turn it over to the objectors with some time for

23 rebuttal by Sidley and the debtors; if we may, Your Honor?

24           THE COURT:  Okay.  And, who’s going to be arguing

25 for Century -- Chubb?
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1           MR. STAMOULIS:  Your Honor, this is Stam Stamoulis,

2 Delaware Counsel for Century.  Mr. Schiavoni from O’Melveny

3 and Myers will be presenting on behalf of Chubb.  And, I saw

4 his box -- oh there -- there it is.  I see it -- I see it

5 now.  Okay.

6           THE COURT:  Okay.

7           MR. STAMOULIS:  So, Mr. Schiavoni appears to be on.

8 And, if he could mute his Zoom and -- then he’ll speak

9 through Courtcall.

10           THE COURT:  Okay.  Very good.  And, Ginger, before

11 we start then can you remind everyone of the protocol?

12           MS. MACE:  It is extremely important that you put

13 your phones on mute when you are not speaking.  When

14 speaking, please do not have your phone on speaker as it

15 creates feedback.  This also helps with the background noise

16 so that we can hear the person that is speaking and get an

17 accurate record.  Also, it is very important that you state

18 your name each and every time you speak for an accurate

19 record.  Your cooperation in this matter is greatly

20 appreciated.  Thank you.

21           THE COURT:  Thank you.  Mr. Ducayet?

22           MR. DUCAYET:  Good afternoon, Your Honor.  Jim

23 Ducayet on behalf of Sidley Austin in support of the debtor’s

24 application for the retention of Sidley on behalf of the

25 debtors.  Thank you for hearing this afternoon and thank you
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1 for having us after what ended up being a fairly lengthy

2 evidentiary submission on Monday.  Your Honor, we’ve given

3 some thoughts, as Mr. Abbott indicated to how to proceed

4 today.  And, taking into account the question or questions

5 that Your Honor posed at the end of the hearing on Monday we

6 did file this morning a very short notice of supplemental

7 authority to specifically address the legal question that

8 Your Honor presented, and -- and I can touch on that in the

9 course of my remarks.  We also, Your Honor, put together a

10 few slides, and I have my colleague Mr. Rodheim on the line,

11 who hopefully will be able to put those up on screen.  We

12 sent those over to Chambers and to opposing counsel a couple

13 of hours ago, just to make sure that Your Honor had a chance

14 to a -- to receive it, and also to ensure that to the extent

15 that Counsel for Century had any issues, they could let us

16 know about that.  And, so with Your Honor’s permission I’d

17 like to use those slides as I go through my remarks this

18 afternoon.

19           THE COURT:  That’s fine for me.  I assume it’s --

20 it’s a demonstrative and it’s -- it’s for your remarks and

21 arguments, it’s not even a demonstrative, it’s for argument

22 and that’s fine.  I do have those.  I did not see the

23 supplemental authority.

24           MR. DUCAYET:  Okay.

25           THE COURT:  That was filed this morning.  And,
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1 while Century also filed something and submitted it to

2 Chambers, I received it just very shortly before the hearing

3 and I have not read it yet.  So, people can inform me what is

4 in those filings.

5           MR. DUCAYET:  Yes, Your Honor, I -- I confess I

6 just got it about ten minutes ago, as well, and have had a

7 chance to -- to look at it quickly.  Your Honor, what I’d

8 propose to do is you know keeping with the question that Your

9 Honor posed, which how should you be thinking about this

10 issue?  And, in particular how should you be thinking about

11 this issue in a -- in a context in which there’s a pretty

12 sharp disagreement between the parties over whether there is

13 a conflict or not.  And, you know we thought it might be

14 useful to kind of lay out a framework -- at least this is the

15 way that we think it would be useful to kind of analyze the

16 issues.  And, so if I could ask Andy to put up on the screen

17 the slide, in particular slide number two.  See if this

18 works, Your Honor.

19      (Pause)

20           MR. DUCAYET:  Okay.  And -- Andy, if you could make

21 that slide a little bit bigger on the screen, and so that we

22 only see the one page there?  There we go.  Okay, great.

23           Your Honor, we -- we thought that it really

24 ultimately as you think about these issues you know comes in

25 the form of kind of three different sets of inquiries.  And,
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1 I would propose to sort of walk through each of these and tie

2 them back to the arguments that parties have made and the

3 evidence that came in on Monday.  And, you know the first

4 issue, as you’ll see in this slide, is is this the proper

5 forum?  Is this the place in which the dispute between

6 Century and Sidley is appropriately resolved?  And, I want to

7 speak to that issue.  The second I think question becomes if

8 it is an issue that the Court needs to resolve here, you know

9 what does the evidence show with respect to whether or not

10 there is in fact a conflict.  And, there obviously is a -- a

11 whole series of issues that sort of flow into that question

12 that I’ll address.  And, then the final question, Your Honor,

13 is even if Your Honor is ultimately going to conclude that

14 there is a conflict, the question is well what do we do about

15 that?  And, so we’ve identified as sort of the third category

16 or third issue to be considered, what is the appropriate

17 remedy here and -- and is it possible given the circumstances

18 should Your Honor conclude that there’s a -- a conflict here?

19 Are there ways to address that conflict?  And, as Your Honor

20 knows in our papers we sort of set forth a number of

21 different things that Sidley is prepared to do in order to

22 address any legitimate concerns raised by -- by Century.

23           So, let me start with the first point.  And, Andy

24 if I could just ask you to take that down for a second?  Let

25 me address, Your Honor, the issue of the forum.  Now,
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1 fundamentally, Your Honor, this is about the debtors and it’s

2 about whether or not the debtors can retain its chosen law

3 firm, Sidley, who’s been working with the debtors for going

4 on a good year and a half now.  I think it’s clear from the

5 testimony on Monday that Century is no longer a client of

6 Sidley’s.  There’s obviously a dispute, and a pretty sharp

7 dispute about the circumstances surrounding that.  And, you

8 heard from the witnesses, Ms. Russell (phonetic) and Mr.

9 Schwarz (phonetic) on Monday that the service level agreement

10 that governs this relationship contains an alternative

11 dispute resolution mechanism, which they have invoked, and

12 which they intend to pursue.  And, obviously, Sidley denies

13 quite emphatically that we did anything that breached the

14 S.L.A., but that’s a matter that’s going to get resolved

15 presumably in the course of the arbitration proceeding.  And,

16 so the question I think as a threshold matter, Your Honor, is

17 is this even an issue that Your Honor should be considering

18 at all?  And, to that end, Your Honor, I point you to the

19 language of 327 on its face, which is focused on really

20 whether or not the firm has a -- an interest that is adverse

21 to Boy Scouts.  And, you know frankly I think over the course

22 of that long day of testimony I don’t think there was really

23 any evidence that we have an interest that’s adverse to Boy

24 Scouts.  This was all about whether or not the -- the work

25 that we did for Century was somehow adverse or substantially
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1 related.  So, viewing it from the perspective of what the

2 interests vis-a-vis Sidley and Boy Scouts, I don’t think that

3 is an issue.

4           And, moreover, Your Honor, 327 is really focused in

5 its language upon the present circumstances.  And, as I said

6 I don’t think there’s any dispute we no longer represent

7 Century.  The language -- the text of the statute obviously

8 focuses on sort of present interest, whether or not Sidley

9 holds an interest, whether or not it’s disinterested and the

10 like.  We cite some cases to that effect, Your Honor, in our

11 papers.  And, that the ultimate objective here under 327 is

12 focused on the present circumstances as the Court finds them.

13 And, by the way that’s not a controversial view.  You know

14 you --

15           THE COURT:  What is -- what is not a -- what’s not

16 a controversial view?  The -- the --

17           MR. DUCAYET:  That --

18           THE COURT:  That 327 speaks in the present tense?

19           MR. DUCAYET:  Yes, Your Honor.  And, my point there

20 is you heard from Mr. Splinina (phonetic), who was the expert

21 for Century, testify that he’s advocated position in his work

22 representing firms in a bankruptcy proceeding.  And, so --

23           THE COURT:  So, what’s the -- so, what’s the

24 relationship, if any, between the hot potato rule and 327(a)?

25 Because 327(a) just not -- doesn’t just say that Sidley can’t
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1 hold an interest adverse to the estate, it also says they

2 can’t represent an interest adverse to the estate.  There’s

3 two parts to 327.

4           MR. DUCAYET:  Yes, Your Honor.  Yes, Your Honor.

5 And, we do not represent a interest adverse to the state --

6 to the estate.  And, that -- that --

7           THE COURT:  Not now.

8           MR. DUCAYET:  We -- we don’t, Your Honor.  We don’t

9 now represent an interest adverse to the estate.  I think

10 that is undisputed.  And, you know we pointed out in our

11 papers, Your Honor, there is no case law in the 3rd Circuit

12 adopting the hot potato rule in this circumstance, and I

13 think that’s precisely because the focus is on what the

14 relationship is now.  Do we presently have an interest that

15 is adverse to the estate?  And, the answer to that is no.

16 Because we no longer --

17           THE COURT:  Well, two things -- two questions.  Two

18 questions, and I recognize this is going to be a little bit

19 more difficult by video.

20           MR. DUCAYET:  Sure.

21           THE COURT:  But, one, do you agree that previously

22 when Sidley was representing Chubb undisputably that it --

23 that Sidley represented an interest adverse to the estate?

24           MR. DUCAYET:  Your Honor, I -- I -- I don’t think I

25 would agree with that.  And, I say that for the following
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1 reasons.  And, I’ll get to this in a moment in my remarks.

2 You saw in Ms. Fulcher’s (phonetic) testimony the specific

3 terms of the engagements for Boy Scouts.  And, that

4 engagement specifically carved out any representation of them

5 relating to insurance coverage issues.  And, so you know that

6 is the -- that is the specific scope of the work that we are

7 doing.  It has the express carve out.  Moreover, Your Honor,

8 as a practical matter since the outset of our representation

9 Sidley has divided the -- I should the debtors have divided

10 responsibility between Sidley and Haynes and Boone with

11 respect to insurance coverage issues.

12           THE COURT:  Okay.  Well, we’ll have to get into

13 that perhaps a bit later.  As for the hot potato rule, the

14 3rd Circuit hasn’t said one way or the other; has it whether

15 it applies in this situation?

16           MR. DUCAYET:  --

17           THE COURT:  They haven’t said it doesn’t --

18           MR. DUCAYET:  Agreed.

19           THE COURT:  And, they haven’t said it does; right?

20           MR. DUCAYET:  I agree with that, Your Honor, yes,

21 that’s true.

22           THE COURT:  So --

23           MR. DUCAYET:  And -- and --

24           THE COURT:  Don’t I have to grapple with that?

25           MR. DUCAYET:  Your Honor, I don’t think that you
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1 do.  And, the reason I don’t think you do, is because again

2 if you look to the present tense language of 327 the hot

3 potato issue is really a matter that is going to be addressed

4 in the arbitration proceeding.  It’s essentially a claim that

5 we’ve breached our duty of loyalty to Century.  Century will

6 pursue that claim and seek whatever relief they can persuade

7 the arbitrators to provide them.  But, it doesn’t in -- in

8 our view relate to the question of whether we currently hold

9 a present adverse interest to the estate.  We don’t think we

10 do.

11           THE COURT:  So, let’s assume for the moment a

12 situation where it’s agreed that a law firm represented an

13 interest adverse to the estate --

14           MR. DUCAYET:  Mmm hmm.

15           THE COURT:  Pre-filing of a bankruptcy petition.

16 And, then they filed -- and -- but they file a bankruptcy

17 petition.  Is it -- is it acceptable that they drop their

18 other client either immediately before the filing or perhaps,

19 because some of the case talk about looking at the presence

20 tense as of the time an objection was filed, or at the time

21 that the Court’s considering the matter, that they drop it --

22 their client in their interim period; that’s acceptable?

23           MR. DUCAYET:  Well, Your Honor, a couple of things.

24 First of all, you know obviously we don’t concede that we

25 dropped --
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1           THE COURT:  Right.

2           MR. DUCAYET:  The client because of the client.  We

3 -- we were in a position frankly where the relationship had

4 broken down.  So, I think in that circumstance, Your Honor,

5 that’s correct.  It -- it -- it would not implicate the

6 issues under 327 for purposes of whether or not we should be

7 retained by Boy Scouts.

8           THE COURT:  Okay.  But, I’m asking a hypothetical

9 questions, because I’m under -- trying to understand how I’m

10 supposed to, if at all, apply the rules.  So, my question is

11 if there is actually agreement, no dispute that the

12 restructuring law firm pre-filing represented a -- an adverse

13 interest and in contemplation of filing they dropped that

14 client, because they wanted to take the bankruptcy matter.

15 Is that not something I consider with 327?  And, if not; why

16 not?

17           MR. DUCAYET:  Yes, Your Honor, and accepting

18 obviously that this is a hypothetical -- Your Honor, I think

19 you could consider it.  But, I think then the question would

20 become a matter of whether or not there is a substantial

21 relationship between the matters that the firm was previously

22 handling and the matters that they’re handling right now.

23 And, so the question ultimately is still one a present

24 adverse interest.  It’s possible that there could be an

25 adverse interest by reason of information if that matter that
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1 was previously active is substantially related.  And, I can

2 obviously speak, Your Honor, to the standard for substantial

3 relationship.  But, in either instance, Your Honor, you would

4 treat this as a former client situation.  For purposes of a

5 conflict you’d look at the -- the standard under 1.9.  And,

6 only if Your Honor were to conclude that there is a

7 substantial relationship such that information that was

8 provided would materially advance the position you know in --

9 in respect of the representation of the debtor could that be

10 relevant.  And, that’s not the case here.

11           THE COURT:  Okay.  I’m -- I’m not sure I -- I still

12 follow your answer, but as you can see I’m grappling with the

13 -- with the question of what is the relationship, if any,

14 between the hot potato rule and 327 --

15           MR. DUCAYET:  Yes --

16           THE COURT:  As opposed between the hot potato rule

17 and the professional rules of responsibility.

18           MR. DUCAYET:  Yeah --

19           THE COURT:  And, the case law that suggests there -

20 - the present -- 327 looks at the present relationship.  And,

21 that’s what I’m --

22           MR. DUCAYET:  Your Honor, let me --

23           THE COURT:  Looking for.

24           MR. DUCAYET:  Yes, Your Honor.  Let me see if I can

25 be a little bit more direct.  I don’t think actually that the
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1 hot potato rule itself if relevant on the 327 issue.  I will

2 concede it’s possible that if -- if the nature of the

3 relationship is such that there was a substantial

4 relationship that could give rise to a present interest.

5 But, that’s sort of a different question in -- in terms of

6 whether or not there’s a hot potato --

7           THE COURT:  Mmm hmm.  Okay.  Thank you.

8           MR. DUCAYET:  Okay.  So, Your Honor, as I said the

9 -- the 327 standards are -- are focused on the present

10 circumstances.  And, again, just to pick up on the -- the

11 colloquy that we just had, I am quite certain that Century

12 will advance their argument that this a hot potato situation.

13 We don’t agree with that.  But, that will get sorted out in

14 the arbitration.  It does not create an adverse interest

15 under 327 for purposes of our representation of Boy Scouts.

16           So, Your Honor, that’s the issue of the forum.

17 And, we cited a number of case that say, look if -- if the

18 issue here can really be better addressed in a different

19 forum, be it an arbitration proceeding, be it another

20 lawsuit, be it a disciplinary proceeding under extreme

21 circumstances -- that -- that’s the better forum in which

22 this issue should be resolved.  And, we would suggest that

23 that’s the case here.

24           But, let me move on to the conflict issue.

25           THE COURT:  Now, let me ask another question first.
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1 Let me ask another question first about the forum.  So, let’s

2 -- let’s assume a disqualification scenario and -- and Sidley

3 cited me to a lot of disqualification decisions, I’m not sure

4 that those decision are fully relevant here, but assuming for

5 the moment are.  Is -- is a -- a former client -- a client or

6 a former client limited to some direct lawsuit against their

7 firm, or former firm in resolving issues?  Or, can’t they

8 raise a disqualification motion in the pending litigation

9 where their firm or former firm is representing the other

10 side?

11           MR. DUCAYET:  They absolutely can, Your Honor.  We

12 don’t deny that all.  The -- the point that we made in our

13 papers and then I’ll make right now is that Courts, I think,

14 legitimately look at these kinds of situations with a certain

15 degree of scepticism, because filing a disqualification

16 motion is a you know fairly serious you know act.  And, it

17 can be used tactically for purposes of delay and for purposes

18 of sort of tactical litigation advantage.  And, that’s why

19 the cases talk about the issue of an alternative forum.  It’s

20 a -- it’s a way of -- of sort of addressing the possibility

21 that a -- a motion for disqualification can be used as a

22 tactical matter to sort of derail the litigation and delay

23 things.  In that instance it’s appropriate for the Court to

24 say there’s another place in which this dispute can be

25 resolved.
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1           THE COURT:  Okay.  So, what -- what if the Court

2 does not believe that the motion being -- disqualification

3 motion is being used tactically?

4           MR. DUCAYET:  Hmm --

5           THE COURT:  Then is it -- then should the matter

6 proceed in another forum or not?

7           MR. DUCAYET:  I -- I think Your Honor has the

8 discretion to -- the Court would have the discretion to make

9 that decision.  And, you know my only point, Your Honor, is

10 that it is precisely because of the possibility of a tactical

11 use and -- you know the -- the very real, I think, you know

12 chance that it’s being used for purposes for -- other than

13 you know the -- the purpose of the motion, that you’d look to

14 the alternative forum.  But, I think Your Honor in any Court

15 would have full discretion to determine whether or not to

16 consider that issue or instead to have it be addressed in

17 that alternative forum.

18           THE COURT:  Okay.

19           MR. DUCAYET:  So, Your Honor, let me turn; if I

20 could, to the second issue which is, I think, anticipated by

21 your comments just now.  And, that is let’s assume you know

22 the Court determines that this is not you know a tactical

23 filing and that you should go on to consider the conflict

24 itself.  And -- and -- and, Your Honor, as I’ve said already

25 -- if Your Honor decides you need to consider the conflict
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1 issues, this is really a matter involving a former client and

2 the appropriate standard for your review would be the former

3 client rule of 1.9.  And, the inquiry under that rule is

4 whether or not the matters are substantially related.  And, I

5 think it’s important to put a little bit of flesh on the

6 bones of what that means.  And, if you look at the comments

7 to model rule 1.9 there’s a definition of what substantially

8 related means.  A matter is substantially related for

9 purposes of the rule if there is a substantial risk -- a

10 substantial risk that confidential factual information as

11 would normally have been obtained in the prior representation

12 would materially advance the client’s position in the

13 subsequent matter.

14           And, Your Honor, we think the evidence shows that

15 that is not the case here.  And, let me just walk you through

16 what came in on Monday and how it demonstrates that these are

17 not substantially related.  They don’t present a substantial

18 risk that the representation would materially advance the

19 representation of Boy Scouts.  And, if I could ask Andy to

20 put up back on the screen the -- the demonstrative.

21      (Pause)

22           MR. DUCAYET:  Could you make that a little bit

23 bigger?

24      (Pause)

25           MR. DUCAYET:  So, Your Honor, what you have in
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1 front of you is -- is a demonstrative that’s intended to show

2 the -- the various definitions of the representations that we

3 have.  And, Your Honor, what you have here is really the only

4 contemporaneous documentation of exactly what it was what we

5 were doing for Century, exactly what it was that we were

6 doing for Boy Scouts.  And -- and in edition we’ve identified

7 the role that Haynes and Boone will play based upon the

8 application that they made to the Court.  And, as you heard

9 in the testimony on Monday, Your Honor, Century doesn’t do

10 engagement letters; right?  Normally when you’re trying to

11 determine the scope of -- of work in a particular engagement,

12 you’d look at the engagement letter, typically that’s the

13 first or second paragraph of the engagement letter, it’ll say

14 scope and then it’ll define what the scope is.  And,

15 Century’s position is that this is the agreement; right?

16 This is the -- this is the agreement by which they’re seeking

17 you know to claim that we were required to get a waiver, and

18 by which they seek to seek alternative dispute resolution.

19 And, Your Honor, you know this point I think came across you

20 know a number of times during the course of the testimony on

21 Monday, but on it’s face, Your Honor, the S.L.A. says that

22 this applies to services performed by Sidley that are

23 unrelated to the defense of an insurance claim or a related

24 insurance claim.  Again, that’s the contemporaneous scope of

25 the work that was done here.
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1           And so, Your Honor, just to pause for a second,

2 again, contract that with -- with the definition of

3 substantial relationship this says its unrelated.  The 1.9

4 standard talks about a substantial risk that it would

5 materially advance the representation, so it’s an even higher

6 standard here.  Century’s own document shows that these

7 matters were unrelated.  Now, in their sur-reply they -- they

8 pointed to a different provision of the S.L.A., which says

9 that a -- you know the S.L.A. should not be taken as any form

10 of instruction to limit your role or reduce the quality of

11 representation provided.  Now, as an initial matter, Your

12 Honor that -- that -- unfortunately that portion is not in

13 the record, because Century asked that it be redacted.  They

14 went on to quote it in their sur-reply.  But, you know more

15 importantly, Your Honor, they didn’t quote in their sur-reply

16 the next sentence, which reads as follows:  It reads, rather

17 it should be regarded as a reasonable managerial requirement,

18 which provides a template for your representation of a

19 client.  The managerial requirement is not in any way

20 intended to broaden the scope of the work for which Century

21 retained us.

22           Now, on the right hand side you’ve got the Century

23 engagement, that’s as I said the only contemporaneous

24 document that establishes the scope of the work.  On the left

25 hand side at the top, Your Honor, you have the Sidley
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1 engagement letter.  You heard from Ms. Bolter (phonetic)

2 about the specific carve our relating to insurance coverage

3 matters.  And, below that you have the Haynes and Boone

4 application, which again sort of fills the hole that’s

5 created by the representation carve out in the Sidley

6 representation.  Haynes and Boone will be responsible for the

7 insurance issues, consistent with the language that’s set

8 forth here.

9           So, Your Honor, again, just starting from the

10 premise of are these matters substantially related?  What you

11 can see is the way in which the parties defined their

12 relationships at the time is consistent with our position

13 that these matters are not substantially related.  They are

14 not matters which would present a substantial risk that they

15 could materially advance our representation of Boy Scouts.

16           The second issue, Your Honor, with respect to

17 defining the scope of the matters for purposes of substantial

18 relationship are you know an issue that came about sort of

19 late in the day in the evidentiary hearing, and that is the

20 declaratory judgment action.  And, having had a chance to

21 very quickly scan the filing that was just made, you know

22 that’s another -- you know it focuses on that, as well.

23           And, Your Honor, let me just say a couple things

24 about this.  And, let’s just be clear on what we’re talking

25 about here.  There is a declaratory judgment action pending
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1 in Texas.  It was filed by Boy Scouts against Century and

2 others.  Sidley does not represent Boy Scouts in connection

3 with that matter.  That’s consistent with the engagement

4 letter that you see in the blue circle.  So, we’re not

5 handling that, that’s outside of the scope of our engagement.

6 Now, what they have argued is that the fact that there is a

7 declaratory judgment action between Boy Scouts and Century

8 and others, and that there was discovery propounded -- again,

9 not by Sidley, but by Counsel for Boy Scouts relating to re-

10 insurance that that somehow is -- proof that these are

11 matters that are related.  And, a couple of things to say on

12 that.  So, first of all, Your Honor, maybe it’s useful just

13 to make sure we’re clear on what the issues are in the D.J.

14 action versus what the issues are in the re-insurance action.

15 And, Andy, could I ask you actually to take the -- take the

16 brief that was just filed half an hour ago and put page six

17 up?

18      (Pause)

19           MR. DUCAYET:  And, if Your Honor will just bear

20 with us for a moment, as we -- as we -- we pull this up?

21      (Pause)

22           MR. DUCAYET:  Okay.  Your Honor, this may be a

23 little hard to read, but I’ll -- I’ll do my best.  So, this

24 is a chart that appears in what Century just filed.  And, the

25 chart is intended to, or purports to demonstrate the
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1 relationship between the work that Mr. Sneed (phonetic) did

2 and the issues in the -- the -- the declaratory judgment.

3 So, on the right hand column there are quotations from the

4 complaint that was filed in the declaratory judgment action.

5 And, on the left hand side are quotes from the Sneed

6 declaration.  And, the suggestions is, well you know both of

7 them dealt with allocations, both of them deal with

8 occurrence, so they must be related -- they must be

9 substantially related.

10           Your Honor, let’s be careful here, because you

11 heard Mr. Sneed testify yesterday for example about

12 occurrence and what he was talking about -- and he made this

13 very clear, and I can give Your Honor a cite.  He testified

14 to this at page twenty-four and twenty-five of the

15 transcript.  He was talking about the definition of

16 occurrence in the re-insurance contract; okay?  That’s a

17 separate and distinct contract from the underlying insurance.

18 All right?  He -- he was very clear that that’s an issue -- I

19 think he testified something like this is something that

20 people have been fighting about for thirty years, the

21 definition of an occurrence under a re-insurance contract.

22           Now, if you look on the right hand column what the

23 excerpts of the complaints talks about here is which

24 insurance policies the definition of occurrence applies to.

25 And, the insurance policies that that’s talking about is not
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1 the re-insurance policies that Mr. Sneed was advising on,

2 they’re the underlying policies.  They’re two separate

3 policies, Your Honor.  And -- and frankly the same issue --

4 the same is true with respect to the allocation question.

5 Allocation for purposes of a re-insurance dispute you know

6 most often follows the allocation of the underlying dispute,

7 but it doesn’t have to, and it’s different.  And, in fact you

8 know that was -- was part of the issue in the first Lloyds

9 (phonetic) arbitration.  So, I simply want to point this out

10 to Your Honor as this is a little bit confusing, because

11 while it’s true that the occurrence language appears in -- in

12 both Mr. Sneed’s declaration and -- and the complaint, we’re

13 talking about two different contracts.  And, they’re separate

14 and distinct for all the reasons that Mr. Sneed testified

15 about yesterday.  Now -- and, Andy why don’t you take that

16 down?

17      (Pause)

18           MR. DUCAYET:  So, Your Honor, the argument that was

19 made or the position that was taken both in this filing and

20 in connection with the questioning of the witnesses on Monday

21 was that well the fact that the Boy Scouts sought discovery

22 of the re-insurance matters is somehow additional evidence

23 that these things are substantially related.  But, Your

24 Honor, for -- from you know it -- you know Ms. Russell, Mr.

25 Schwarz, Mr. Salintano (phonetic) that the position that
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1 Century’s taken in those cases is that the re-insurance

2 matters are entirely irrelevant, that there is no discovery

3 that is permissible with respect to that, because the matters

4 in the re-insurance dispute have nothing to do with the

5 dispute that’s the subject of a declaratory judgment action.

6 And -- and just so there’s no mistake about this, the

7 standard for relevancy in Texas is a broad one, consistent

8 with you know the -- the broad standards for relevance in --

9 you know in Illinois, and -- and Delaware, and in Federal

10 Court.

11           And, so again it’s not even the point that this is

12 not substantially related, they’re saying again there’s no

13 relationship whatsoever.  It is not relevant at all.  It

14 would not even lead -- be reasonably calculated to lead to

15 the -- to a discovery of admissible evidence.  And, again,

16 Your Honor, I think it’s important to take a look at the

17 positions that have been taken before there was this dispute,

18 versus the way in which the positions are being articulated

19 now.  And, I don’t think they can have it both ways.

20           THE COURT:  Well, I understand Mr. Sneed’s

21 testimony, but we also had testimony from I believe it was

22 Ms. Russell.

23           MR. DUCAYET:  Mmm hmm.

24           THE COURT:  That in order for Counsel to properly

25 advise her in her re-insurance matters they need to fully
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1 understand the underlying claims issues, so that in fact they

2 can advise properly on the re-insurance issues.

3           MR. DUCAYET:  Okay.

4           THE COURT:  And, I’m not as articulate as she was

5 on that, but that’s my recollection of -- big picture of what

6 she was testifying to.

7           MR. DUCAYET:  Agreed, Your Honor.

8           THE COURT:  So, in that instance while the lawsuit

9 itself may be separate from the underlying abuse litigation -

10 -

11           MR. DUCAYET:  Mmm hmm.

12           THE COURT:  Her testimony was you need to

13 understand what happened in that in order to properly counsel

14 her on the re-insurance obligations.  And, then of course it

15 would depend on what the defenses were that were brought by

16 the re-insurer as to whether there is any overlap between --

17           MR. DUCAYET:  Yes --

18           THE COURT:  The re-insurance and the underlying

19 litigation.

20           MR. DUCAYET:  I -- I agree with all that, Your

21 Honor.  And, that is what she said.  My only point is it is

22 Century’s position that there is no overlap.  And, that’s --

23 that’s -- that’s the position they’ve taken in this

24 litigation.  It’s not even that it’s privileged, they’re take

25 -- they’re simply taking the flat out position that it is

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 27 of 127 PageID #: 463



Page 28

1 irrelevant, it has nothing to do with one another.  And, to

2 your question --

3           THE COURT:  Well, could -- well could -- well could

4 the -- the re-insurance litigation have no relevancy to the

5 underlying litigation, but not the converse?

6           MR. DUCAYET:  Yeah.  So, I -- I -- Your Honor, that

7 -- that is what Ms. Russell was trying to suggest.  I -- I’d

8 have to confess I’m genuinely mystified by that.  I don’t

9 understand how that could be true.  The whole point is if

10 it’s true that you need to know about the underlying

11 insurance issues for re-insurance purposes then I guess I

12 don’t understand how it could only be a one way street.  The

13 information that the re-insurance lawyer has would thereby --

14 by definition be relevant to the underlying dispute.  I just

15 -- I -- I don’t --

16           THE COURT:  I don’t --

17           MR. DUCAYET:  See it.

18           THE COURT:  Say -- say that last part again?  The -

19 - the information --

20           MR. DUCAYET:  Yeah, so if the argument is that the

21 information may be relevant for the re-insurance to see it,

22 but it’s not relevant for the underlying insurance dispute

23 the whole premise of the substantial relationship argument

24 that’s being made here is that the information about the

25 underlying insurance dispute is relevant.  It’s -- it’s
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1 something that the re-insurance lawyers need to know.

2           THE COURT:  It’s relevant to the bankruptcy.  It’s

3 relevant to the bankruptcy.  And -- and there are -- I

4 thought was the argument -- the -- and I’ve been struggling

5 with this from the beginning, as well.  There’s two

6 perspectives to look at here.  There’s the perspective of --

7 and maybe it’s more in a 1.7 context, I don’t know.  But,

8 there’s the perspective of who’s adverse to who in the re-

9 insurance litigation, and the perspective of who’s adverse to

10 who in a bankruptcy case.

11           MR. DUCAYET:  Mmm hmm.

12           THE COURT:  Those are different perspectives.  And,

13 I’m wondering if there’s a similar -- similar difference of

14 perspective when you’re looking at what are issues in the re-

15 insurance litigation versus what are issues in the underlying

16 litigation?

17           MR. DUCAYET:  Yeah, I -- I -- I think I understand

18 Your Honor’s questions.  I don’t -- I don’t see how there

19 would be given the way in which Ms. Russell -- defended what

20 the -- described what the relationship is.  And, you know to

21 Your Honor’s question about adversity in connection with the

22 bankruptcy matter, that’s precisely why we have insurance

23 coverage counsel.  We’re not involved in that.  That’s not

24 simply not something that Sidley is going to handle.  But, I

25 don’t think, Your Honor, that it makes a lot of sense to say
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1 well you know these direct coverage disputes are you know

2 directly related to the re-insurance matters, and therefore

3 there’s a substantial relationship.  But, then to turn around

4 and say, but it has no relevance whatsoever in a declaratory

5 judgment action that seeks to declare the rights you know

6 vis-a-vis the insurer of Boy Scouts.  That doesn’t -- that

7 doesn’t make any sense.  Your Honor, and so I think that’s an

8 important distinction.

9           And, again, I will just emphasize this is not a

10 Sidley issue in the sense that we’re not representing Boy

11 Scouts.  We don’t represent you know Boy Scouts in connection

12 with that litigation or in -- in any other coverage dispute.

13           THE COURT:  Mmm hmm.

14           MR. DUCAYET:  That’s a -- that’s an important

15 element, Your Honor, of what -- you know what Century has

16 offered by way of evidence that these matters are

17 substantially related.  And, again I think it’s very

18 important not to sort of confuse issues that are really re-

19 insurance issues with issues that are underlying insurance

20 issues.  And, you’ve heard from Mr. Sneed about how in

21 connection with the work that he actually did here, he didn’t

22 -- the matters that he was asked to look at given the

23 procedural posture that they were in didn’t require him to

24 get into you know the underlying coverage issues, because

25 there weren’t coverage issues.  These are matters that had
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1 been paid and the dispute was really at the re-insurance

2 level over whether or not the terms of the re-insurance

3 contract would cover those claims, and to what extent, and

4 how.  Those were the issues that Mr. Sneed was working on.

5 And, you heard him say very clearly that you know he got a

6 record of the first arbitration proceeding and a few other

7 documents.  But -- but you know -- you know Ms. -- Ms.

8 Russell admitted that he never interviewed any of the

9 underlying claims people, it just wasn’t relevant to what he

10 was doing.  And, so you know, Your Honor, the -- the point

11 here is that in this circumstance, given this defined

12 representation there isn’t any substantial relationship

13 between the coverage issues that may be at issue in the

14 bankruptcy that will be handled by Haynes and Boone and any

15 of the work that Mr. Sneed did in connection with the -- the

16 other matter.

17           THE COURT:  Okay.

18           MR. DUCAYET:  So, Your Honor, if I could move on?

19 The -- the -- again, as you’re thinking about the issue of

20 the substantial relationship, you heard testimony from Ms.

21 Russell, Mr. Schwarz, Mr. Salintano that within Chubb, within

22 Century, re-insurance and direct insurance disputes are

23 handled by totally different groups.  And, indeed one of the

24 things that Mr. Salintano said in his declaration was that

25 the reason why it took them several weeks to sort of piece
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1 together this -- this issue was -- was precisely because

2 they’re just different -- they’re -- they’re totally

3 different groups.  They don’t -- they don’t work together.

4 They’re handled you know separately by different departments.

5 And, in our review that just underscores -- as Mr. Sneed said

6 it’s -- it’s sort of Church and State; right?  These things

7 are separate.  There are reasons that Mr. Sneed testified to

8 as to why you’d keep them separate.  But, that I think also

9 underscores our point that these are not substantially

10 related.

11           Moving on, Your Honor to some of the testimony.

12 Now, Mr. -- you heard from Mr. Sneed.  He testified about

13 what it was the received.  And, he testified about what it is

14 that he needed to do the work that was asked to do.  This

15 involves a separate re-insurance dispute.  Boy Scouts is not

16 a party to that dispute.  It doesn’t have an interest in that

17 dispute in the sense that it -- it -- it doesn’t have any

18 active claims that are relevant to that re-insurance dispute.

19 This -- this -- these matters involve payments that have

20 already been made to -- to claimants on behalf of Boy Scouts.

21 And, you know the -- the fact of the matter is that --

22 ultimately even if there were declaratory judgments that was

23 being sought, the fundamental declaration that’s -- that’s

24 being sought in those actions relates to the terms of the re-

25 insurance contract.
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1           And, you know ultimately, Your Honor, the fact is

2 Mr. Sneed was very clear, and even Ms. Russell conceded that

3 yeah he -- he did describe you know the categories, the

4 documents that he received.  He was very clear that he had no

5 need to and did not look into any of the underlying coverage

6 issues.  The -- the analogy is the Government -- you know

7 getting Government benefits is a good one.  You know these

8 are background facts, which were necessary for him to be

9 aware of for purpose of -- of presenting the claim to the re-

10 insurance arbitral panel, but they’re not matters that he

11 needed to provide advice on.  And, frankly they’re sort of

12 taken as a given for purpose of a dispute over the terms of

13 the re-insurance agreement.

14           So, Your Honor, in terms of the conflict and

15 whether or not this is a current or a former client

16 situation, we’ve already talked a little bit about the hot

17 potato rule.  The other argument that Century makes here is

18 that we should be regarded as a current client, because at

19 the moment the petition was filed on February 18th we were

20 still in the process of -- of withdrawing -- going through

21 sort of the administrative steps of withdrawing from the

22 various matters.  And, Your Honor, I think it -- as -- as an

23 initial matter it’s not clear why the dates of the filing

24 would matter.  After all the Century position is that we were

25 adverse from the moment we took on the representation back in
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1 2018.  But, putting that to the side the evidence I think is

2 unambiguous that we communicated with Century on January 16th

3 of this year that we were withdrawing.  And, I don’t think

4 there can be any doubt about that.  Now, there were certain

5 ministerial steps that needed to be taken, and obviously we

6 have an obligation to work with our former client to ensure

7 an orderly transition.  But, I -- I don’t think it can be

8 fairly said that Century had any reasonable expectation that

9 we were continuing to act as their lawyer.  And, in fact

10 you’ll recall that I asked you know Mr. Schwarz well you know

11 didn’t you understand that as of January 16th we weren’t

12 representing you anymore?  And, he said well I had hoped you

13 know maybe we could work something out.  And, I asked him,

14 well how would that be possible?  And, his answer was, well

15 maybe Bill could leave and go found his own law firm.  That

16 might happen.  And, Your Honor, I don’t think that’s --

17 that’s a very realistic approach here.  And, I think Your

18 Honor should view the termination or the cessation of the

19 relationship as having occurred on January 16th.

20           And, so -- and moreover, Your Honor, that’s a --

21 that’s a sensible way to think about it, because ultimately

22 you know this is a matter that’s -- that’s sort of you know

23 the -- the reasonable expectations of the parties.  And, were

24 it otherwise you could sort of have the potential for all

25 sorts of shenanigans.  You know we -- you know party -- law
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1 firm withdraws from representation and the client just

2 ignores it, never acknowledges it, and continues to take the

3 position that you’re representing me -- that’s, again, sort

4 of rife with potential for mischief.  And, the fact that we

5 were still in the process of -- of sort of going through the

6 ministerial acts of withdrawing in these arbitration matters

7 doesn’t convert us into a current client.  We just don’t

8 think that’s -- that’s accurate.

9           THE COURT:  I think that’s tied into the hot potato

10 rule.

11           MR. DUCAYET:  It -- it is, Your Honor.

12           THE COURT:  And -- and -- and whether Sidley was

13 proper in withdrawing, because its client was questioning the

14 conflict issue.

15           MR. DUCAYET:  Yes, Your Honor, and --

16           THE COURT:  So, I think that’s tied into that.

17           MR. DUCAYET:  It is, Your Honor.  Although, again,

18 the point here is you know we have a right to withdraw from

19 representation upon a breakdown of a relationship provided

20 that we don’t materially prejudice our client.  And, to be

21 fair Century’s claiming they were materially prejudiced.

22 But, that’s exactly what that arbitration’s going to be

23 about.  We don’t agree with that.

24           THE COURT:  Yeah, but what was the breakdown caused

25 by?  So, I don’t know -- the breakdown caused, because your
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1 client’s challenging you about a conflict issue.  I -- I

2 don’t know the answer to that question, about --

3           MR. DUCAYET:  Your Honor, I don’t think --

4           THE COURT:  Whether’s that a withdrawal, or a hot

5 potato, or -- or what.

6           MR. DUCAYET:  Your Honor, I don’t think you need to

7 get to that point.  Again, I think that’s the kind of fact

8 bound determination that the arbitration will resolve.  I

9 think for -- for present purposes you know I think the issue

10 is you know do we have an adverse interest to the estate?

11 And, we don’t, because we’re no longer representing Century.

12      (Pause)

13           UNIDENTIFIED MALE:  So, Your Honor, if I --

14           THE COURT:  And, it’s your -- and it’s your

15 position -- and it’s your position as well that even prior to

16 January 16th, 2019 -- 2020 that Sidley was never adverse to a

17 current client?

18           MR. DUCAYET:  Your Honor that is -- that is our

19 position.  And, again that’s a function of the limitation of

20 the scope of our representation.  That’s exactly why we have

21 the carve out.  And, I will just say, Your Honor, that the

22 view that Century has articulated about the -- the nature of

23 the adversity is extremely broad.  And, you know you’ll see

24 in Professor Rappaport’s (phonetic) declaration you know she

25 talks about and say look it -- it -- it just -- it can not be
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1 the case.  That’s it so broad, if that were true it would

2 never be possible for any significantly sized law firm to

3 ever -- ever represent a debtor.  You know we took steps

4 right from the outset to ensure that insurance issues were

5 going to be handled -- you know insurance coverage issues

6 would be handled by a different firm precisely so that we

7 didn’t have an adversity situation.

8           THE COURT:  Okay.  And, maybe we’ll get to this

9 with -- Counsel, but this is mass tort insurance -- this is a

10 mass tort bankruptcy, and I’d like to understand at some

11 point, and maybe even at this point what Haynes and Boone --

12 well, I’m not sure I have any evidence on the totality of

13 Sidley handled versus what Haynes and Boone handled.

14           MR. DUCAYET:  Well --

15           THE COURT:  But -- but maybe we’ll get to that.

16 I’m not sure that his carve out answers that question.  And,

17 I’ll -- I will look back at the Sidle engagement, but --

18           MR. DUCAYET:  Yes, Your Honor.

19           THE COURT:  I see the quote in the -- in the deck

20 that you circulated.

21           MR. DUCAYET:  Yes, Your Honor.  And, I also believe

22 there’s evidence in the declaration of -- that describes the

23 nature of the relationship here.  And, that -- and that we

24 would propose, Your Honor, on a going forward basis to

25 memorialize that in an order, so that it can be perfectly
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1 clear to everybody sort of who’s responsible for what.

2           THE COURT:  Okay.

3           MR. DUCAYET:  Your Honor, if I could?  Again, sort

4 of following the -- the overview of sort of how to think

5 about this.  I want to turn to the third point, which is what

6 should be the appropriate remedy here?  And, Your Honor, even

7 if the Court were to determine that there was conflict we

8 respectfully submit that’s not the end of the matter.

9 Because, it is I think fundamentally an act of discretion on

10 your part whether or not to approve Sidley’s retention.  And,

11 you know the -- the case by the way that we cited this

12 morning, Your Honor, our supplemental filing, stand for the

13 proposition that if reasonable attorneys could disagree about

14 whether or not there’s a -- a conflict or an ethical

15 violation, that you should not disqualify.  And, again, that

16 I think is a -- a -- an example of the kind of discretion

17 that Your Honor has in these kinds of circumstances.  And, by

18 the way those are cases, which I think support the relevance

19 of Professor Rappaport’s opinion that it was reasonable for

20 Sidley to believe these were not substantially related

21 matters.

22           But, it -- look at a minimum there’s a -- you know

23 there’s a theory of dispute here.  You know at a minimum a

24 close call as to whether or not there’s a real issue here.

25 And, we would sub -- respectfully submit, Your Honor, that in
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1 exercising that discretion, that’s a relevant factor that you

2 should keep in mind.  So, what I’d like to do, Your Honor, is

3 I think there are probably about five or so factors that Your

4 Honor should consider when you’re exercising your discretion

5 in determining how to -- to deal with that.

6           Let me -- if I could ask Andy to just put up on

7 screen that -- that page for me?

8      (Pause)

9           MR. DUCAYET:  So, Your Honor, what -- what -- what

10 is reflected on this page is -- you know several or five

11 different factors that I think Your Honor should take into

12 account.  Some of these we already talked about and I won’t

13 spend too much time on them.  So, for example you know in

14 determining you know is this appropriate to simply you know

15 forbid Sidley from having any role in the case going forward,

16 or are there other ways such the use of conflict counsel that

17 these issues could be addressed?  You know the first factor

18 is, is there an alternative forum?  And -- and we’ve already

19 discussed that at some length, and I won’t repeat myself in

20 that score.  There is an alternative forum here, and in fact

21 Century has invoked their rights to make use of that.

22           The second factor, Your Honor, is -- and, Andy, if

23 I could ask you to -- to blow that out a little bit, if you

24 could?  I’m having a hard time seeing it.  There we go.

25 Second factor, Your Honor, is delay.  And, let me be clear
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1 about what I mean by that.  So, this was an issue that was at

2 least first identified as a -- as a -- as a potential

3 conflict or a -- a conflict that -- that Century believed

4 existed back in October.  And, you know the petition was

5 filed in the middle of February.  And, it was two months

6 before Century filed their objection.  And, in their sur-

7 reply Century makes the argument well we shouldn’t have had

8 to file something or do anything until the petition was

9 filed.  And, we agree with that.  There are -- there were

10 things you could have done, but having sort of the petition

11 filed and then waiting another two months we do think is

12 undue delay.  And -- and look the fact of the matter is that

13 Century could have shown up at the first day hearing and said

14 to Your Honor, look we’ve got a big problem here.  You know

15 maybe -- trying to work it out or whatever.  But, what

16 actually happened was they waited -- they didn’t even file an

17 appearance until early April and didn’t file their objection

18 until the middle of April.  And, during those two months,

19 Your Honor, this is not sort of just a normal two months of

20 the bankruptcy -- of any bankruptcy, there’s a lot that was

21 happening in those two months.  There’s been a lot that has

22 been accomplished.  There’s been very substantial activity.

23 And, again, we’re not saying they needed to file something

24 before the petition was filed.  And, we’re not even saying

25 frankly that they needed to you know file a -- a motion to
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1 disqualify.  But, the idea that they would sort of sit on

2 this until you know a lot of stuff has happened in this case

3 is again a factor that you ought to consider in determining

4 exactly how you want to address this issue.

5           The third factor, Your Honor, is there is very

6 significant discrepancies between what Century is arguing to

7 this Court now versus what they argued then.  And, if I could

8 ask -- Andy, could you put up the next slide here?  And, I’m

9 not sure how legible this is, Your Honor, but this is just a

10 list of some of the issues in which there are just you know

11 fundamentally different positions that are being asserted now

12 at a time when there is a -- a dispute versus the positions

13 that were taken prior to this dispute.  And, so the most

14 fundamental of which of course is you know the claim that

15 Century didn’t learn about this until October of 2019 is

16 squarely belied by the fact that both Ms. Russell and Mr.

17 Schwarz were made aware of this issue back in December of

18 2018, and that Mr. Schwarz and Mr. Sneed had a conversation

19 about it back then.

20           And, again, you know we’re not trying to suggest,

21 Your Honor -- let me be absolutely clear about this.  We’re

22 not trying to argue -- and I think there’s a -- there’s a

23 real sort of shift in the night quality to the papers at this

24 point.  We’re not suggesting that there was a waiver here.

25 We’re not arguing that Century gave us a waiver either
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1 written or implied.  The reason we’re raising these issues is

2 because they show, again, that to the extent that they’re

3 claiming now this is a text book, obvious violation of the

4 ethical rules that no reasonable person could have believe

5 otherwise is just not consistent with how they behaved back

6 then.  The claim that they’re surprised in October to learn

7 about all of this is not consistent with the evidence.

8           And -- and also -- and this is the issue with

9 respect to the advance waiver discussions, the proposition

10 that’s being asserted right now is that this is a disabling

11 conflict that can not be cured.  That’s their position in the

12 brief.  Your Honor, that’s not the position that they took

13 earlier.  You know there were discussions that happened in

14 early 2019 in which you know Mr. Schwarz consulted with his

15 bankruptcy colleagues within you know Chubb and made

16 proposals about you know ways in which it would be okay from

17 their perspective for Century -- for Sidley to represent a --

18 an insured of -- of Century.  And, you know frankly

19 everything that was discussed back then is consistent you

20 know with the role that we’re proposing Sidley have on a

21 going forward basis.  So, again, the issue of whether or not

22 there was a waiver, whether there’s a written waiver, those

23 are all issues about whether or not we complied with the

24 S.L.A., and those are contract disputes.  Those are matters

25 that are committed really I think best to the arbitral panel
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1 and not to this Court.  We’re simply raising these issues to

2 show that there’s a -- there’s a big -- there’s a big gap

3 between what’s being argued to the Court now, versus the

4 positions that were taken earlier.

5           Your Honor, let me just make one point if I could?

6 This is a little bit of a digression, and -- and, Andy, if

7 you could put down the -- that slide there?

8           THE COURT:  Okay.

9           MR. DUCAYET:  Your Honor, if I could, again, sort

10 of, following the –- the overview of, sort of, how to think

11 about this.  I want to turn to the third point, which is what

12 should be the appropriate remedy here and, Your Honor, even

13 if the Court were to determine that there was a conflict, we

14 respectfully submit that’s not the end of the matter because

15 it is, I think, fundamentally an act of discretion on your

16 part whether or not to approve Sidley’s retention and, you

17 know, the –- the cases, by the way, that we cited this

18 morning, Your Honor, our supplemental filing, stands for the

19 proposition that if reasonable attorneys could disagree about

20 whether or not there’s a conflict or an ethical violation

21 that you should not disqualify and, again, that, I think, is

22 an example of a kind of discretion that Your Honor has in

23 these, kind of, circumstances and by the way, those are cases

24 which, I think, support the relevance of Professor

25 Rappaport’s opinion that it was reasonable for Sidley to

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 43 of 127 PageID #: 479



Page 44

1 believe these were not substantially of related matters, but

2 look, at a minimum, there’s a –- you know, there’s a theory

3 of dispute here.  You know, at a minimum, a close call as to

4 whether or not there’s a real issue here and we would

5 respectfully submit, Your Honor, that in exercising that

6 discretion, that’s a relevant factor that you should keep in

7 mind.

8           So, what I’d like to do, Your Honor, is I think

9 there’s about five or so factors that Your Honor should

10 consider when you’re exercising your discretion in

11 determining how to deal with that.

12           Let me –- if I could just have Andy put on the

13 screen that –- that page for me.  Your Honor, what –- what is

14 reflected on this page is, you know, several or five, you

15 know, different factors that I think Your Honor should take

16 into account.  Some of these we’ve already talked about that

17 I won’t spend too much time on them.  So, for example, you

18 know, in determining, you know, is it appropriate to simply,

19 you know, forbid Sidley from having any role in the case

20 going forward or are there are other ways, such as the use of

21 conflict counsel that these issues can be addressed.  You

22 know, the first factor is (indiscernible) and we’ve already

23 discussed that at some length and I won’t repeat myself.  So,

24 there is no alternative form and in fact Century have evoked

25 their rights to make use of that.
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1           The second factor, Your Honor, is –- and Andy, if I

2 can ask you to blow that out a little bit if you could.  I am

3 having a hard time seeing it.  There you go.  Second factor,

4 Your Honor, is delay, and let me be clear about what I mean

5 by that.  So, this was an issue that was at least first

6 identified as a –- as a potential conflict or a conflict that

7 Century I believe existed back in October and, you know, this

8 was filed in the middle of February and it was two months

9 before Century files their objection and in their reply,

10 Century makes the argument, “Well, we shouldn’t have had to

11 file something or do anything until the petition was filed

12 and we agree with that, there were things you could’ve done,

13 but having, sort of, the petition filed and then waiting

14 another two months, we do think is undue delay and look, the

15 fact of the matter is that Century could’ve shown up at the

16 first day of hearing and said to Your Honor, “Look, we have a

17 big problem here,” you know, maybe they were trying to work

18 it out or whatever, but what actually happened was they

19 waited –- they didn’t even file an appearance until early

20 April and didn’t file their objection until the middle of

21 April and during those two months, Your Honor, this is not,

22 sort of, just the normal two months of a bankruptcy, of any

23 bankruptcy.

24           There’s a lot that’s happening in those two months.

25 There’s been a lot that has been accomplished.  There’s been
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1 very substantial activity and again, we’re not saying they

2 needed to file something before the petition was filed and

3 we’re not even saying frankly that they needed to, you know,

4 file a motion to disqualify, but the idea that they would,

5 sort of, sit on this until, you know, a lot of stuff happened

6 in this case is again a factor that you ought to consider in

7 determining exactly how you want to address this issue.

8

9           The third factor, Your Honor, is there is very

10 significant discrepancies between what Century is arguing to

11 this Court now versus what they argued then and if I can ask

12 Andy, could you put up the next slide here and I am not sure

13 how legible this is, Your Honor, but this is just a list of

14 some of the issues in which there are just, you know,

15 fundamentally different positions that are being asserted now

16 at a a time when there is a dispute versus positions that

17 were taking prior to this dispute and so, the most

18 fundamental of which of course is, you know, the claim that

19 Century didn’t learn about this until October of 2019 is

20 squarely a lie by the fact that both Ms. Russell and Mr.

21 Schwartz were made of this issue back in December of 2018 and

22 that Mr. Schwartz and Mr. Sneed had a conversation about it

23 back then and again, you know, we’re not trying to suggest,

24 Your Honor –- let me be absolutely clear about this.  We’re

25 not trying to argue and I think there’s a real, sort of,
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1 ships in the night quality to papers on this point.  We’re

2 not suggesting that there was a waiver here.  We’re not

3 arguing that Century gave us a waiver either written or

4 implied.  The reason we’re raising these issues is because

5 they show, again, that to the extent that they’re claiming

6 now this is a textbook obvious violation of the ethical rules

7 that no reasonable to believe a person could believe

8 otherwise, it’s just not consistent with how they behaved

9 back then.  The claim that they’re surprised in October to

10 learn about all of this is not consistent with the evidence

11 and –- and also –- and this is the issue with respect to the

12 advanced waiver discussions, the proposition that’s being

13 asserted right now is that this is the (indiscernible)

14 conflict (indiscernible) in the brief.

15           Your Honor, that’s not the position (indiscernible)

16 earlier.  You know, there were discussions that happened in

17 early 2019 in which, you know, Mr. Schwartz consulted with

18 his bankruptcy colleagues within, you know, Chubb and made

19 proposals about, you know, ways in which it would be okay

20 from their perspective for Century –- for Sidley to represent

21 an insured (indiscernible) Century and, you know, frankly

22 everything that was discussed back then is consistent, you

23 know, with the role that we’re proposing Sidley had on a

24 going forward basis.

25           So, again, the issue of whether or not there was a
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1 waiver, whether there’s a written waiver, those are all

2 issues about whether or not we complied with the

3 (Indiscernible) and those are contract disputes.  Those are

4 matters that are committed really I think best to the

5 (indiscernible) panel and not just to this Court.  We’re

6 simply raising these issues to show that there’s a –- there’s

7 a –- there’s a big gap between what’s being argued to the

8 Court now versus the positions that were taking earlier.

9           Your Honor, let me just make one point if I could.

10 This is a little bit of a digression and, Andy, if you could

11 put down the –- that slide there.  Your Honor, there’s just

12 one thing I want to make sure I say because over the course

13 of the hearing on Monday, there were –- there was testimony

14 that really, sort of, called into question the integrity of

15 my partners, Mr. Andolina and Ms. Boelter and I really would

16 be remiss if I didn’t address that squarely, Your Honor.

17 With respect to Mr. Andolina, I’ve known Mr. Andolina for 20

18 years.  We’ve worked together for almost 20 years and Mr.

19 Andolina is a lawyer.  He’s spectacularly talented and he’s a

20 person of tremendous integrity and professionalism and I

21 think you’re going to see that, Your Honor, as this case

22 progresses should you approve the retention, but I just want

23 to put on the record that the suggestion that he was acting

24 improperly is just not consistent.  I am sorry to make this

25 personal, but I just had to say that.  The same is
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1 true with Ms. Boelter.  Ms. Boelter is fantastic.  There is a

2 reason why Ms. Boelter is now the co-head of our –- our

3 restructured practice.  She is a fantastic lawyer, a person

4 of tremendous integrity and professionalism and, again, any

5 suggestion that either she or Mr. Andolina would behave

6 improperly is just wrong and I just have to say that so that

7 the record is clear and, so, again, I apologize, Your Honor.

8 That’s a little bit of a personal comments, but these are –-

9 these are colleagues and partners of mine who have worked

10 here for many years and I just have to make sure that I have

11 that.

12           THE COURT:  Well, I think Ms. Russell –- I think

13 Ms. Russell was surprised to be getting communications from

14 Sidley’s restructuring council as opposed to her own lawyer

15 as she put it, her contact and that gap between October and

16 December of 2019, I’ll have to say didn’t serve Sidley very

17 well.

18           MR. DUCAYET:  Well, Your Honor, yes, we were trying

19 to get to the bottom of this and again, these are exactly

20 the, sort of, back and forth that I think is best to, sort

21 of, (indiscernible) commit to the arbitration.  I don’t know

22 that you need to wait into it all, but the reality is, Your

23 Honor, we were trying to cut to the chase, let’s get this

24 thing resolved and you heard –- you heard the evidence and,

25 you know –- you know, from our perspective, Your Honor, it
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1 took a very long time, you know, to try to get to a point

2 where we can actually have a conversation with them about

3 what the issues were –-

4           THE COURT:  Well, I think the concern was that

5 Sidley wasn’t explaining its position as to why

6 (Indiscernible) no conflict so that in fact, Century could

7 make a determination with respect to it and what I am here

8 right now is obviously there was no conflict because Haynes

9 and Boone was handling all these matters.

10           MR. DUCAYET:  Yes, Your Honor.

11           THE COURT:  And Sidley let –- Sidley let this hang

12 out there.

13           MR. DUCAYET:  Your Honor, I don’t agree with that.

14 Your Honor, Mr. Andolina made that point very clear right at

15 the outset and that was the reason why Mr. Andolina was

16 involved was that he was in a position to explain to them

17 what the role was of Sidley versus what the role was of

18 Haynes and Boone.  By this point, Your Honor, we had a law in

19 place.  This was not a conversation that Mr. Sneed could

20 have.  He wasn’t privy to it, nor could he be privy to it

21 because of the law and, so, the reason why Mr. Andolina got

22 involved was that he was in a position to explain to Century

23 why there wasn’t diversity, why there wasn’t the conflict

24 precisely because of the –- of the defined roles of Sidley

25 and Haynes and Boone.
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1           THE COURT:  Okay.

2           MR. DUCAYET:  So, Your Honor --

3           THE COURT:  (Indiscernible) –- well, I won’t say

4 it.  Go ahead.

5           MR. DUCAYET:  Okay, Your Honor.  Your Honor, look.

6 We –- we were –- I’ll just leave it at this.  We were trying

7 to get this worked out and I think I said this at the outset,

8 look, we regret that we’re here.  We regret that we’re in

9 this situation.  No firm likes to be in position of being

10 accused by a former client of something improper.  So, we’re

11 sorry that we’re here, but, you know, that being said, I just

12 have to –- I just have to speak up and say that I don’t think

13 the suggestion that we weren’t behaving properly by Mr.

14 Andolina or Ms. Boelter behaving improperly is –- is fair.

15 So, I’ll leave it at that, Your Honor.

16           Your Honor, going back to the factors for

17 discretion and, you know, and this is anticipated by a lot of

18 what we said already, there are ways to deal with this and,

19 sort of, use of conflict counsel, use of insurance coverage

20 counsel is a –- is a way of, I think, addressing any

21 legitimate concerns that Century has, is the far left

22 (indiscernible), you know, way of addressing these issues

23 than forcing Boy Scouts to have to (indiscernible) counsel

24 has been working with, I think, for the better part of a year

25 and a half and, again, we tried to explain that, Your Honor,
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1 to Haynes –- excuse me, to Century.  You’ll see in Ms.

2 Boelter’s declaration, she said the very first email

3 (indiscernible) you know, on November 3rd, this is in the

4 Docket at 500-4, she said, you know, we have Haynes and

5 Boone.  I don’t think this is an issue precisely because we

6 have Haynes and Boone.  We think going forward, Your Honor,

7 that’s the appropriate way to deal with the issue and we’ve

8 laid out in our papers all of the things that we would

9 propose to incorporate into our retention order that makes

10 clear what the roles and responsibilities will be of Sidley

11 versus what the roles and responsibilities will be of Haynes

12 and Boone.  Of course (indiscernible) also serving as a very

13 able bankruptcy counsel and they will be in position to take

14 on roles here as well and, so, Your Honor –-

15           THE COURT:  So, perhaps you can explain to me

16 because this is something I’ve also been speaking about since

17 this issue first arose.  This is a mass tort case and in a

18 mass tort case and I think it’s been said here from day one,

19 insurance is a significant issue.  It’s not the only issue,

20 but it’s a significant issue in the case.  So, when Sidley

21 took this on, it knew that it had a mass tort case and

22 insurance was going to be, I don’t want to characterize it

23 yet, I’d like to hear how you characterize it as what, kind

24 of, an issue it’s going to be as opposed to simply a company

25 bankruptcy and a company has insurance.  Okay?  I view those

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 52 of 127 PageID #: 488



Page 53

1 as two different types of cases and is insurance so central

2 to a mass tort case that conflict counsel cannot solve the

3 problem or can it because those cases that do discuss

4 conflict counsel, look at how central the issues that

5 conflict counsel would have to address are to the case and –-

6 and, so, whether it’s really feasible and that’s what I’d

7 like to understand here and I’d like to understand here what

8 is Sidley and Austin going to be handling and what is Haynes

9 and Boone going to be handling because just because you said

10 they’re going to handle the coverage or the insurance issues

11 when you’re talking about a mass tort case, I do not fully

12 appreciate what that means.

13           MR. DUCAYET:  Well, Your Honor, so, for example,

14 you know, there is a declaratory judgment action that’s

15 pending, right.  Haynes and Boons is already representing Boy

16 Scout in connection with that matter (indiscernible) as a

17 result of bankruptcy filing to the extent –-

18           THE COURT:  I’m not concerned about –- I am not

19 concerned about matters that are historic, that Haynes and

20 Boone have been handling, that Sidley has had no role in.  I

21 would of course expect them not to all of a sudden take a

22 role in that case.  I am talking about in the bankruptcy

23 case, what matters will Haynes and Boone be handling fully,

24 what matters will Sidley be handling fully, and how would

25 sharing take place and how will that work?
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1           MR. DUCAYET:  Yes, Your Honor, and before I answer

2 that, let me just say the issue here for purposes of

3 analyzing the division of labor also needs to be informed by

4 whether or not there’s potential relationship among these

5 matters, right?  So, the issue for example of coverage and

6 whether or not there is coverage, you know, for particular

7 policy (indiscernible) or for particular claims, those

8 coverage issues will be handled by Haynes and Boone.

9 Likewise, Your Honor, in the proposed plan that was filed,

10 you know, the sections that deal with the issue of insurance

11 neutrality, those were sections that were drafted by Haynes

12 and Boone, not by Sidley and, so, what we proposed, Your

13 Honor, the way it’s been working so far is in, you know,

14 situation in which there area coverage questions, in

15 situations in which we’re dealing with whether or not the

16 proposed plan (indiscernible) insurance neutral or not, those

17 are matters in which Haynes and Boone will be taking the

18 laboring over.

19           Obviously Sidley, as the coordinating counsel, you

20 know, will be handling, you know, all of the aspects of the

21 matter, but as you get into the issue that –- that caused

22 Century to object I think it is fair, Your Honor, you know,

23 to –- you know, to say (indiscernible) adversity here.  You

24 know, we will have Haynes and Boone handle those matters in

25 which there was diversity.  The problem of course, Your

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 54 of 127 PageID #: 490



Page 55

1 Honor, is that Century view of the world is that absolutely

2 everything in this matter is adverse to them and I think that

3 is just not a –- not a fair way to look at this and, again,

4 the concept of insurance neutrality I think significantly

5 mitigates that concern because ultimately Your Honor is going

6 to have to make a determination as to whether or not any

7 ultimate plan of reorganization satisfies that insurance

8 neutrality, but to answer your question directly, you know,

9 we envisioned and have so far had Haynes and Boone dealing

10 with the specific coverage issues as they pertain to the

11 plan, as they pertain to the trust analyzed and that would be

12 the role Haynes and Boone on a going forward basis.

13           THE COURT:  And would that be as to all insurance

14 issues or just as to ones that impact Century?

15           MR. DUCAYET:  It would be as to the impact of

16 Century.  No other carrier has raised this issue, Your Honor.

17

18           THE COURT:  Okay.  So, then my question is let’s

19 say that in the plan context, multiple insurance companies

20 raise the issue, for example, with insurance neutrality?

21           MR. DUCAYET:  Yes.

22           THE COURT:  Did Sidley going to be involved in that

23 at all?

24           MR. DUCAYET:  Yes.  Yes.  We think that is

25 permissible, Your Honor.
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1           THE COURT:  And why is –- why would that be

2 permissible or why would that be effective?  Why would that

3 be effective to protect Century?

4           MR. DUCAYET:  Well, Your Honor, look, to the extent

5 that there are general insurance neutrality issues, you know,

6 the issue here is to protect Century against any, sort of,

7 supposed confidential information that we received as a

8 result of the insurance matter.  Now, we didn’t receive any

9 of course and there’s a (indiscernible) a screening within

10 the firm, but I –- I don’t think that means that Sidley

11 cannot be involved in, sort of, general plan objections that

12 may be made by any of the 80 or 100 insurers who wrote

13 policies to Boy Scouts.  I don’t think –- as you think about

14 how you’re addressing this issue, sort of, (indiscernible)

15 Sidley from anything relating to the insurance I don’t think

16 is necessary and I don’t think it’s appropriate given the

17 nature of the alleged conflict here.

18           Now, look, if Century comes in and has this

19 specific objection, that’s something that Haynes and Boone

20 can handle, for sure.  At the extent that –-

21           THE COURT:  What –- and what if it’s an identical

22 issue that some other insurance company has raised?

23           MR. DUCAYET:  Well, Your Honor, I think it will be

24 a function of the terms of those, you know, those disputes

25 and, you know, there are I think 450 different policies at
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1 issue here and, so, you know,  Your Honor, I think that the

2 point is if there’s a Century specific issue, that is going

3 to be handled by Haynes and Boone.  If there is a general

4 overarching issue, which is not particular to the terms of

5 any specific policy, I think it's entirely appropriate for

6 Sidley to handle that and I don’t think it impacts Century

7 interest in that regard.

8           THE COURT:  Okay.

9           MR. DUCAYET:  So, Your Honor, the last point I want

10 to make here is that Your Honor should consider ultimately

11 the potential prejudice of requiring the Boy Scouts to get

12 new counsel at a point in time where we’ve been working

13 together with them for the last, you know, year and a half.

14 We’ve made very substantial progress.  I am not going to

15 address that issue.  I am here on behalf of Sidley and not on

16 the behalf of Boy Scouts.  That’s why Mr. Abbott filed a

17 separate submission and a separate evidentiary, you know,

18 submission from Mr. Whitman and –- but let me just say before

19 I turn it over to him, that it’s a very relevant factor, Your

20 Honor, the Courts have considered, as you determined to

21 exercise your discretion and you’ll hear form Mr. Abbott,

22 but, you know, Mr. Whitman’s declaration makes it very, very

23 clear, especially given where we are in –- in connection with

24 the COVID-19 situation.  Forcing Boy Scouts to get new

25 counsel at this point in time will just be devastating and we
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1 don’t think it’s necessary, Your Honor, we don’t think it’s

2 appropriate and it is an important factor that Your Honor

3 should take into account as you decide how ultimately to

4 address this issue and with that, Your Honor, I’ll turn it

5 over to Mr. Abbott.

6           THE COURT:  Mr. Abbott?

7           MR. ABBOTT:  Thank you, Your Honor.  Derek Abbott

8 from Morris, Nichols, here for the Boy Scouts. Your Honor, I

9 want to get into prejudice and –- and before I do that,

10 there’s one item Your Honor asked at the end of the last

11 hearing and I just wanted to give you a couple of short facts

12 about the insurance portfolio, if you will, because I think

13 it was obviously something of interest to Your Honor and will

14 help put this contest with (indiscernible) Century in

15 context,  Your Honor.

16           As Mr. Ducayet mentioned, the Boy Scouts have over

17 400 policies that have been issued over the course of, sort

18 of, its insurance life by 80 different insurers, including

19 Chubb, Hartford, Liberty, Old Republic, AIG, National

20 (indiscernible), among others, among many others, Your Honor,

21 but make no mistake, Chubb is an important insurer for the

22 Boy Scouts.  Obviously it’s taken a strong interest in the

23 case.  It must be important, but –- but, you know, many

24 insurers have been involved in the BSA’s insurance coverage

25 program and it’s for that reason, Your Honor, and as
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1 reflected in our proposed mediation order that we’re inviting

2 a number of insurance to the mediation, including Chubb,

3 Hartford (indiscernible) National (indiscernible), Liberty

4 Mutual.  All of them are going to involved in working with

5 the debtors or contesting with the debtors of the progress

6 towards a plan developing appropriate (indiscernible) and

7 appropriate funding for the trust.

8           So, I just wanted to give your Court that –- or

9 Your Honor that quick background before I –- before I launch

10 into my discussion of the prejudice point and Your Honor, I

11 am not an expert in that as you heard at the state trial,

12 Your Honor.  That is Haynes and Boone’s realm and I think

13 there is a representative of Haynes and Boone on the phone.

14 If we can answer -- if there’s any further questions from

15 Your Honor about that coverage portfolio, but I would just

16 like to say Chubb is an important insurer, but is among one

17 of the many insurers for the Boy Scouts, Your Honor, but

18 getting back to the prejudice that Mr. Ducayet mentioned and

19 it’s a good segue.

20           Your Honor may recall on the first day of the case,

21 the Boy Scouts filed an informational brief.  It was a big

22 document, Your Honor.  So, it’s hard for any of us to forget

23 I think, but it laid out some history of the background of

24 the Boy Scouts organization, their mission, etcetera, but

25 importantly it laid out two principle goals for this Chapter
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1 One proceeding.  The first is getting equitable compensation

2 into the hands of abuse victims.  The second was,  Your

3 Honor, preserving, you know, long held and –- and widely

4 spread charitable mission of the Boy Scouts and, Your Honor,

5 as reflected in that

6 –- that brief, Boy Scouts believed then and believe now that

7 an expeditious trip through these cases is critical to making

8 both these things happen effectively.  We’ve obviously got an

9 aging population of abuse victims.  We’ve got a critical

10 amount of work to do and an expensive amount of work to do,

11 Your Honor.  That plays into it as well, but expedition was

12 our goal at the beginning.  It’s our goal now.  That brief

13 also, Your Honor, laid out a fairly comprehensive plan and

14 the approach that the Boy Scouts were going to take into that

15 expedition.

16           Number one, setting up a data

17 room to get critical and financial information into the hands

18 of the committee, not just about the Boy Scouts, Your Honor,

19 but also about the local councils.  The formation, obviously,

20 of an ad hoc committee of local councils who could help us

21 navigate through this case from the critical local council

22 perspective.   The early work and motion seeking appointment

23 of Mr. (Indiscernible), Your Honor.

24           We talked about a comprehensive bar (indiscernible)

25 strategy and Your Honor, as you may have seen, that’s now
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1 been filed.  We are in discussions as we speak, literally,

2 about the appropriate way to notice abuse claimants and how

3 that’s going to work and we’re working with the committees to

4 make that happen.

5           Another aspect to that strategy, Your Honor, was

6 the mediation motion, which Your Honor has heard about and

7 was the first time we heard from our friends at Century.

8 Those discussions are well underway.  The parties have

9 identified potential candidates and we’re working towards it.

10 (Indiscernible) filed a plan as part of that expeditious

11 process and they also talked about, sort of, this

12 comprehensive strategy with respect to the underlying abuse

13 actions to remove them, consolidate them, and ultimately get

14 venue to Delaware if necessary or appropriate.

15           We did that, Your Honor heard the same motion,

16 which somewhat remarkably was really only contested by one,

17 maybe two, plaintiffs and the debtors are now working with

18 the committees and the (indiscernible) and those plaintiffs

19 with regards to that extension, which is critical to the

20 continued progress in these cases without distraction, but

21 just (indiscernible) challenging opportunity to participate

22 in proceedings due to COVID.

23           Your Honor, all that has happened in the not quite

24 two month that this case has been pending.  So, not only was

25 the plan to come in and move expeditiously.  That plan has
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1 been achieved and quite candidly, Sidley was the architect of

2 that plan, Your Honor, along with obviously the Boy Scouts

3 and importantly the prime over in achieving many of those

4 things.  They –- they have achieved we think, Your Honor, on

5 behalf of our mutual client, meaningful momentum in these

6 cases and it’s critical to Boy Scouts to keep it, again, to

7 serve those two missions, equitable compensation to the hands

8 of the abuse victims as quickly as possible and continuing

9 the charitable mission of the Boy Scouts.

10           Your Honor, the undisputed testimony of Mr. Whitman

11 was admitted into evidence and it takes about the substantial

12 ramp up that Sidley has had over these last 18 months and it

13 talks about, sort of, the disastrous effect that –- that

14 would occur or the Court unfortunately to require as a result

15 of these proceedings, the Boy Scouts to have to lose their

16 choice of counsel and have to find counsel.  That prejudice,

17 Your Honor, really comes in two ways, delay and cost.

18           Your Honor, obviously, bringing new counsel up to

19 speed after 18 months of –- of climbing the learning curve

20 that Sidley’s done would count as delay.  There’s no question

21 about that.  Sidley has been at it 18 months.  At least

22 several months would be required for any substitute counsel

23 to get up to speed and to understand the organization, the

24 structure, the underlying tort claim scenario, the various

25 stakeholders in this –- these cases.  Sidley has spent those
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1 18 months, sort of, learning, navigating, and working with --

2 Your Honor, if I may say so, we believe pretty effectively

3 and to cause that several months of delay impacts how we can

4 get equitable compensation to abuse victims, but it also

5 refers to cost.

6           I wont be shy here, Your Honor.  18 months of

7 Sidley’s work is quite expensive.  To reeducate counsel of

8 Sidley’s caliber will also be quite expensive.  There’s no

9 question about it.

10           In addition, Your Honor, those months of delay,

11 even regardless of the cost of getting new counsel on board

12 just would yield administrative burn.  Having a bankruptcy

13 case pending, particularly a bankruptcy case as large as

14 this, with as many parties as this, with as many moving piece

15 of this, sort of, (indiscernible) by its very nature a pretty

16 significant administrative expense burn, both in terms of

17 operating expenses and administrative expenses of the

18 company, as well as their counsel and other professionals

19 involved in the cases and while we  always are concerned

20 about cost and we weren’t as concerned about COVID as we were

21 with it today –- excuse me, weren’t as concerned we

22 (indiscernible) the cases today, COVID has had a couple of

23 implications and will have a couple of implications on how

24 this works.  Number one, as set forth in Mr. Whitman’s

25 declaration, Your Honor, COVID Is causing a serious
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1 impairment of the Boy Scouts revenue, both the operational

2 revenue from (indiscernible) adventure camps, outings,

3 etcetera, as well as, Your Honor, the fact that a huge

4 portion of their budget annually is driven by charitable

5 contributions and with the turmoil in the markets, charitable

6 giving is down and that’s caused some serious problems.

7           The boy scouts have had, as Your Honor as heard

8 before, to take measures, to furlough employees, to reduce

9 staff.  Those measures will also make it much more difficult

10 for counsel to get up to speed effectively in this era where

11 we can’t really travel and visit each other.  In short, the

12 cost would be extreme, the delay would be important, and it

13 would impair those two critical functions that we address on

14 the very first day of the case, equitable compensation to the

15 victims, and the continuation of the charitable mission.

16           Your Honor, we believe that the Boy Scouts are

17 entitled to their choice of counsel.  We ask the court to

18 deny the application to Sidley’s application and I’d be happy

19 to answer your Honor’s questions and I’d like to reserve some

20 time to respond to Mr. Schiavoni’s arguments, if I may.

21           THE COURT:  All right.  Thank you.  I don’t have

22 any questions.

23           MR. ABBOTT:  Thank you, Your Honor.

24           THE COURT:  Thank you.  Before turning to Mr.

25 Schiavoni, is there any other party who wants to speak up in
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1 favor of Sidley’s retention?  Okay.  I hear no one.  Mr.

2 Schiavoni.

3           MR. SCHIAVONI:  Your Honor, this is Tancred

4 Schiavoni for Century.  First of all, at the outset, Your

5 Honor, let me just tell you, (indiscernible) I had to leave

6 the city very quickly and I did not –- when this crisis came

7 on, I did not have a suit jacket with me.  So, no disrespect

8 to the (indiscernible) Court.  I apologize for that.  I can

9 also just see from the video that I have no possible career

10 in Hollywood going forward, but with that being said, let me

11 go forward with what I have.  I’d first just like focus on

12 the basic facts that I think came out at the hearing itself

13 (indiscernible) what are we talking about here because I

14 think with the briefing that took place in advance of the

15 hearing and then the statements made at the hearing

16 (indiscernible) on the record, but what actually is in

17 dispute now I believe significantly narrower.  I am not going

18 to go through all the facts.  I think (indiscernible) Chubb

19 presenting evidence (indiscernible).  I would like to just

20 focus on seven or eight things that I contend Sidley has now

21 admitted (indiscernible) what this case is about and what law

22 should be applied to it.  (Indiscernible) I am going to pull

23 up a demonstrative exhibit that we have, (indiscernible) some

24 citations in the record, if you could just do that

25 (indiscernible).  Let me just walk through a couple of these
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1 facts.  The storying point for us anyway is whether or not

2 the (indiscernible), the engagement agreement here

3 (Indiscernible) governed and we have, after the briefing on

4 this, acknowledgement from Sidley, it comes right from their

5 brief that the (indiscernible) spells out the duties and

6 obligations of the respective parties.

7           We also have from Mr. Sneed that he admitted at the

8 hearing (indiscernible) that agreement governs the parties

9 relationship with respect to the matter in dispute here at

10 the time that these motions were brought forward.  The next

11 page?  Okay.

12           What does the (indiscernible) say?  That’s  not in

13 dispute either.  There are specific set of provisions in it

14 that deal with conflicts, they affirmative put the duty on

15 the lawyer here, Sidley, to be responsible to identify and

16 bring to the attention to the client in writing any

17 circumstances that may create or involve the conflict.  It

18 also (indiscernible) makes clear that any waiver sought must

19 be in writing.  Those requirements, you know, that

20 (Indiscernible) exhibited to Mr. Sneed’s declaration and I

21 think Your Honor will find that we questioned about whether

22 there was a written requirement and he acknowledged it, but

23 he –- we also elicited testimony from him that Sidley was

24 diligent in taking written waivers for other matters and the

25 testimony –- other matters not dealing with the testimony
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1 with the Boy Scouts, where they wanted to serve a subpoena,

2 where there was a –- they had a client involved

3 (Indiscernible) different client.  They were careful to ask

4 for a written waiver, to get it and Mr. Schwartz testified

5 (indiscernible) somehow it wasn’t signed and it came back and

6 said, Please, we need a signature there” and (indiscernible).

7 They knew that that was a requirement.  They knew why it was

8 there and they knew it was important.  They knew what they

9 were dealing with and they knew how that process worked

10 internally at Chubb, that the requirements (indiscernible)

11 that this engagement letter are mirrored in Sidley’s

12 obligations under the –- under the Rules, both 1.7 and 1.9

13 and that’s a point that we drew that we need written consent.

14 That’s a point that we drew from Sidley’s expert, Ms.

15 Rappaport.  There were many things in her report that she

16 prefaces by saying that Sidley asked her to (indiscernible)

17 that. (Indiscernible) at the hearing was that this

18 acknowledgement that she understood that there was not a

19 written waiver providing informed consent.  That was

20 something that she felt she had to put in.  That would end up

21 in a footnote, footnote five, that she acknowledged that

22 that’s a situation that she understands it and that was true

23 when she did her affidavit.  Go to the next page.

24           It’s also admitted now that Century did not provide

25 informed written consent, that that comes from Ms. Rappaport
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1 and Sidley acknowledges that it didn’t seek or receive a

2 conflict waiver from Chubb with respect to Boy Scouts.  Mr.

3 Sneed was asked about that during the hearing and he affirmed

4 it also in his declaration.  Go to the next page, next page.

5 Okay.  There’s a very interesting exchange that follows the

6 retention on these particular matters where out of the blue,

7 Sidley comes to Chubb and says (indiscernible) labor.  They

8 first ask (indiscernible) 2018 and were told no, we don’t do

9 perspective waivers, that something that (indiscernible)

10 acknowledge (indiscernible) asked and told no.

11 (Indiscernible) Mr. Sneed acknowledged at the hearing

12 (indiscernible) declaration.

13           Sidley then came back again in 2019 saying that

14 “Oh, senior management was asking that they request this.

15 Now, Mr. Collin, the originating partner of the executive

16 committee, he didn’t submit a declaration (indiscernible)

17 question him about whether that request was one that he was

18 aware of and behind, but we know that the request was

19 characterized to us, to Mr. Schwartz and didn’t come from

20 senior management.

21           (Indiscernible) two very different variations,

22 there’s no question about that, there was back and forth

23 about it.  It was very confuse (indiscernible) Mr. Sneed’s

24 declaration (indiscernible) the timing of these are out of

25 order, but when do you look at these exhibits in order, what
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1 you see is Mr. Schwartz pushing back and saying, “Gosh, if

2 (indiscernible) “transactional,” right, which would be

3 something bankruptcy (indiscernible) like, renegotiating a

4 bond holder over (indiscernible) waiver.  Maybe we can deal

5 with that, but if anything that’s adversarial or is going to

6 impact coverage directly or indirectly, we have a problem

7 with it and there was pushback on it and that follows through

8 in this exchange and at the end of the –- as the exchange

9 goes on, ultimately Sidley is just back –- just go back a

10 page, Sidley abandoned that –- that exchange. (Indiscernible)

11 suggestions, picking out one email out of context and, sort

12 of, offering it, and suggesting it was okay, but the evidence

13 that’s actually on the record is that Sidley withdrew its

14 request for a perspective waiver and didn’t get one.

15           The email that’s pointed to that –- that Mr.

16 Ducayet (indiscernible) somehow (indiscernible) expressly

17 says in it that there should be some carveout for anything

18 that directly or indirectly (indiscernible) coverage.

19 There’s also language at the top of the email that says that

20 these conditions would be added as well as the other

21 (indiscernible), something that he brought up.  The

22 communication to Chubb that Sidley was withdrawing requests

23 to wavier came to a voicemail, but it was memorialized in an

24 email that was attached (indiscernible) It was an email from

25 (idniscerinble) in essence thank you for the voicemail, you
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1 know, I understand you are withdrawing it.  That’s in the

2 record.  Mr. Sneed was asked about it and a copy of that

3 email, he acknowledged and it’s in the record as well

4 (indiscernible).

5           The (indiscernible) then is what happened –- what

6 was disclosed and that issue I first read (indiscernible)

7 questions about, but that record on that is now crystal

8 clear.  Mr. Sneed acknowledged that when asked about the Boy

9 Scouts, he declined to admit or deny whether he was a

10 representation, but, you know, Mr. Sneed didn’t offer any

11 other testimony that he ever told Century anything else, not

12 (indiscernible) answer, but he didn’t provide any information

13 whatsoever about the engagement.

14           Now, we went during the examination to the Boy

15 Scouts engagement letter itself and quite curiously, it

16 actually contains a line saying that there was a carveout

17 allowing the client, allowing Sidley to ask or tell about

18 (indiscernible) relationship to the client but it was for

19 conflict purposes, but (indiscernible) qualifications it says

20 (indiscernible) subject to the Boy Scouts saying no

21 otherwise.  We don’t have Mr. Collin.  So, we don’t know

22 whether there was an instruction that actually came from the

23 Boy Scouts overriding that –- that provision of the contract

24 explicitly telling them not to tell Chubb, but then we get

25 any explanation from (indiscernible) because he claims, sort
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1 of, not to have seen it, but that was (indiscernible).

2           The next thing to happen was that did Sidley

3 disclose to the Chubb people who came to this October 14th

4 meeting that was –- that they were representing them.  In

5 Sidley’s papers, it’s presented that, in essence, because

6 it’s almost a waiver that, like, Chubb came to this meeting

7 on the 14th and that there were two calls after it and that

8 they didn’t complain in any way about the –- about Sidley’s

9 role.  This is when that role surfaced.  What came out in the

10 hearing was that Ms. Boelter acknowledged that she did not

11 tell those folks anything about Sidley’s engagement and that

12 those people who were there, you have the declaration from

13 Mr. Saltando (phonetic), you heard his testimony.  They were

14 claims people.  They were coming from the claim’s side, not

15 from the (indiscernible) side.  So, they weren’t people that

16 were coming and seeing their lawyer on the other side.  They

17 were coming to a meeting that they were invited to by the Boy

18 Scouts and when people go to a meeting like that, they don’t

19 normally (indiscernible) there.  They came to the meeting,

20 the information, you know, granted it took two weeks to get

21 through the company to the, sort of, other side with the

22 (indiscernible) before they realized it, but when they did

23 realize it, there was a meeting scheduled to go forward with

24 –- a meeting scheduled for possible mediation.

25           Ms. Boelter acknowledged at the hearing that she
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1 affirmatively agreed that their attendance at the meeting

2 (indiscernible) meeting, which she told Chubb was important

3 for them to be at and that the Boy Scouts wanted them to be

4 there (indiscernible) Sidley was affirmatively agreeing that

5 Chubb’s rights were reserved with respect to any conflict.

6 Chubb, before that meeting made it clear -- as soon as they

7 heard that there this concurrent relationship was going on,

8 they made it clear that they didn’t consent to it and so

9 started this exchange about we’d like to know more about

10 what’s going on, we’d like to get information from you, we’d

11 like to deal with this responsibly, but we do not consent to

12 what you’re doing and that came out from Mr. Saltando in part

13 because of what he saw firsthand on October 14th where Sidley

14 was on one side of the table and Chubb was on the other side

15 of the table and they were being presented with terms that

16 were being embedded in trust distribution procedures.  There

17 was discussion of –- the mention that a plan wasn’t drafted

18 so everyone understands the testimony was in the context of

19 Chubb being told a plan was going to be agreed upon and filed

20 before the year was out.  Evidence will ultimately show, I

21 think in this case, that a plan is being drafted at that

22 time, but in any event, Chubb was being presented with terms,

23 Chubb objected to the terms and (indiscernible) with Sidley

24 over those terms at that meeting and that’s drawn out in the

25 letter that was written after the hearing, after that meeting
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1 where Chubb laid out what the objections were and they

2 included the news that they had heard about the –- the effort

3 going on to engage the future claimants represented

4 (indiscernible) and Sidley arranging (indiscernible).  Go to

5 the next page. (Indiscernible) just have one more page?

6 There –- there you go.

7           So, we have here the cites from the hearing

8 transcript where after the news gets (indiscernible)

9 insurance group two weeks and, you know, I think if anything

10 now both sides are saying that the reinsurance group is

11 separate from the insurance group (indiscernible) Sidley had,

12 sort of, spun that in a way that I think is inconsistent with

13 other aspects (indiscernible) that shows that the reinsurance

14 –- that Mr. Sneed wouldn’t have anything to do with the

15 coverage, but what the testimony was before Your Honor was

16 that the people on the reinsurance side don’t get themselves

17 involved in coverage decisions and the handling and

18 management of the coverage claim on a day to day basis.  They

19 don’t want the reinsurance decisions to be infected -- to be

20 infecting how the (indiscernible) case is being handled.  So,

21 that’s precisely why they’re at a meeting like this.  It’s

22 also precisely why it took two weeks for them to figure out

23 the (indiscernible) that this meeting had taken place.

24           I don’t think there’s any dispute at all at this

25 point (indiscernible) at this point, Chubb conveys their
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1 concern, makes it clear they object to a concurrent

2 relationship, that they could never agree to a

3 (Indiscernible) and –- and the parties go on to discuss it.

4 It’s also uncontested now coming out of this (indiscernible)

5 Sidley representing Chubb and its affiliate, Century

6 (indiscernible), that they still (indiscernible) lawyer as of

7 that date, that there were matters that they (indiscernible)

8 counsel record for, at least one (indiscernible) got

9 arbitration and several other arbitrations that after the

10 filing was made, they rushed to send letters off to –- to

11 withdraw from those engagements.  Those are the basic acts

12 and many others that came out that are uncontested, but those

13 are basic facts coming out of the hearing.

14           So, what is the Court to do with this and I will

15 tell you the starting point on this is a very basic point and

16 that point is that in bankruptcy, the ethics rules aren’t

17 superseded or eliminated by the bankruptcy code.  That is not

18 what the case law in 524-7 –- on 327 says, that if anything

19 the case (indiscernible) bankruptcy that say that the ethics

20 rules in bankruptcy, in essence, (indiscernible) higher than

21 are in the regular system because so many parties are

22 imposing a, sort of, fiduciary relationship and that both the

23 ethics rules apply and 327.  That’s definitely not true the

24 327 applies to supersede or eliminate the ethics rules.

25           When you look at Sidley’s argument, it’s
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1 fundamentally constructed on a basis that somehow the ethics

2 rules don’t apply as normal in a bankruptcy, that somehow

3 superseded, that’s somehow –- that under the disinterest in

4 this rule, if you fire your client the day before you find a

5 retention application or even say the day before the argument

6 on it, that you are as of that moment disinterested and it

7 doesn’t matter any of the ethical consequences of that, that

8 the Court is supposed to look at –-

9           THE COURT:  Let me (indiscernible) on that.  I

10 don’t think that was quite the argument.  I think the

11 argument was that if you are no longer retained, that not –-

12 not that 327 doesn’t apply and you don’t have to meet the

13 disinterest in this standard, but you’re now a former client.

14 I think that was the argument is that I should consider

15 Sidley –- Chubb a former client of Sidley’s.  So, there are

16 different rules than the 1.7 rule going forward because of

17 that.

18           MR. SCHIAVONI:  That is definitely the argument to

19 be made and I actually thought I was saying that, but I

20 didn’t.  I accept Your Honor’s correction.  The way I read

21 their argument is being that because in essence really only

22 disinterestedness applies.  So, to quit a client the day

23 before a retention application is filed, that from that –-

24 retention application then be considered by the Court, they

25 can say, Look, you know, I’m now disinterested, you don’t
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1 need to consider the ethics rules because I fired my client

2 and I have no –- and I don’t consider myself as having

3 further ties to them, but that construct would only work if

4 the ethics rules don’t apply in (indiscernible) or supersede

5 it and they’re not  The allegation –-

6           THE COURT:  Let me ask you a question.  Let me ask

7 this question then.  How does what you’re saying jive with

8 the cases that say 327 is a present requirement, that you

9 presently have no adverse interest and therefore, if you look

10 at it that way, it matters whether you’re in a current or

11 former and I have a case right now where I have

12 (Indiscernible) counsel who have current relationships with

13 people.  So, I am looking at this in that context in another

14 case.  So, how does that –- how do those jive because I am

15 asking because I’d really love to hear other people’s answers

16 to that question.  How do I pull those two lines of pieces

17 together?

18           MR. SCHIAVONI:  I think this is how you do it.  The

19 327 requirement of disinterestedness both assumes

20 (Indiscernible) ethic rules and the ethics rules run parallel

21 to it so that if there’s an ethic’s violation under 327, the

22 per say disqualifying (indiscernible) triggered

23 (Indiscernible) being a conflict of interest and a conflict

24 that (indiscernible) discussed the results of it being a

25 conflict of a per say disqualification would apply, that you
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1 have –- that you don’t get excused from your ethics

2 obligation to analyze whether or not there is a conflict of

3 interest under the ethics rule that you carry into the

4 bankruptcy as a result.

5           It’s also true that the ethics violation itself is

6 one that causes a present issue with respect to

7 disinterestedness and you can –- I wanted to discuss this

8 forum issue a little separately, Your Honor, but you can –-

9 you can actually reach that, you can see how this happened

10 almost in that connection.  Sidley is, sort of, suggesting

11 that you stand aside, let all these issues be dealt with in

12 arbitration and then somehow you can, sort of, merrily go

13 forward, but the obligations that Sidley has to Chubb are

14 both backward looking as a client and forward looking, no

15 matter how you look at what that client relationship is.  So,

16 an alternative forum, an arbitrator, they would be deciding

17 issues that deal with both backward nature and what would –-

18 what would be done to address that, but also on a forward

19 basis and the very nature of such ruling by a separate forum

20 would, I think, -- like, it would introduce into their role

21 on a going forward basis a conflict because they’re being

22 directed by arbitrators, you know, with a (indiscernible)and

23 otherwise about how they need to limit or modify or deal with

24 their relationship with the debtor to ensure that our rights

25 are protected.  That would all go directly into the
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1 disinterestedness at that time.

2           THE COURT:  So, your position –- well, first of

3 all, let me ask you a couple of question.  One, the

4 (indiscernible)  does have an arbitration provision and the

5 arbitration provision states that –- let’s see, if it’s a US

6 dispute, which this is and it’s not resolved at the senior

7 representative level, then it’s to be resolved by arbitration

8 and arbitration shall be the sole means for addressing any

9 dispute.  So, first, they have that provision, which I, sort

10 of, wonder whether that means I should get into the issue.

11           The second, you’re now also suggesting that in that

12 arbitration, the arbitrator could somehow limit what Sidley

13 is doing in the bankruptcy case before me?

14           MR. SCHIAVONI:  We’d be seeking, Your Honor, to

15 enforce the (indiscernible) entire package of rights in

16 connection with that proceeding.  So, some of those would be

17 historical in nature and others would be whether or not it

18 could resign and whether or not it could take down other

19 clients.  Though, that would be the whole package of issue

20 that would –- would have been addressed.  We would have

21 preferred to have that arbitration before the bankruptcy was

22 filed and although my questioning on this was a little

23 awkward and maybe it didn’t really come out.  Now that you

24 have this before you, you see there’s this provision in there

25 to, quote, “Management level employee.”  When our client met
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1 and conferred on the 18th and then met and conferred

2 afterwards, we thought we were, in essence, sort of, working

3 through that process.  It was only as we got further into

4 January -- by the way, without really insight on when a bankruptcy

5 filing might come, that Mr. Sneed came forward and conveyed

6 to us that we hadn’t satisfied the meet (indiscernible)

7 confer and couldn’t go forward and get our rights adjudicated

8 because we had to have someone on a management level.  Now,

9 you know, just as an aside, I’m going to stand aside and

10 think if you are Ms. Russell, who is an SVP, a very senior

11 official at Chubb, being told by Mr. Sneed that she’s not –-

12 she’s not senior enough to qualify as management, you know,

13 that was –- you know, they have their own views about whether

14 or not Sidley was trying to delay that from going forward,

15 but we then tried to go forward what that.  It required us to

16 bring a president, okay, of -- of –- of (indiscernible) to a

17 session and we did that, but by the time we could do that,

18 the bankruptcy got filed and we had a mediation that would’ve

19 satisfied that.  Normally we would’ve gone forward.  I

20 would’ve come to you.  We were then presented with the whole

21 issue of whether or not seeking to adjudicate our rights like

22 this would require seeking Your Honor’s permission

23 (Indiscernible) order, (indiscernible) wouldn’t want to go

24 forward with that without I think, at least, advising the

25 Court.  Whether or not that is (indiscernible) issue is a
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1 little bit complicated in my mind, but in any event, we

2 weren’t able to do that and to be clear, we would have

3 preferred to deal with this whole package of issues in a non-

4 public setting.  That’s not where we are.  We are where we

5 are right now today because of things that we think are

6 outside of our control, that has made the matter difficult to

7 deal with because, yes, it involves confidences and this is

8 an awkward forum to deal with those, but we think we’re here

9 because of circumstances that Sidley has created and not us

10 and I don’t really see a way, you know –- look, you could

11 abstain from ruling and refers us to another forum, but I

12 don’t see how you do that and allow them to continue to be

13 counsel.  If you wanted to defer, they’re (indiscernible) as

14 counsel for 30 days and we can try to get the arbitration

15 done, maybe that’s something that can happen, but I don’t –-

16 I don’t see how the two things live in the same world.  I –-

17 you know, in essence, we’re, kind of, stuck with, kind of,

18 trying to deal with their, you know, coming forward with this

19 application here as we are now.

20           We do think you should –- no (indiscernible) from

21 at least a backward looking issues about, you know, whether

22 or not your findings would apply to us or not, but the whole

23 –- the whole –- you know, the reason why I, sort of, got into

24 this now is that three –- the ethics rule definitely apply

25 (indiscernible) here because yes, (indiscernible) deemed to
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1 be a former client or if you’re a current client, that

2 implicates disinterestednesss on a going forward basis.

3           THE COURT:  It does, but –- and I read Marvel

4 (Phonetic) again in contemplation for this hearing and I have

5 a question as to whether the conflict in Marvel -- conflict

6 language in Marvel means the same thing as a professional

7 ethics conflict because at the end, the Court is very

8 concerned about how could a law firm with any prior

9 relationship to a (indiscernible) secured creditor ever

10 served (indiscernible) counsel, it’s a concern they have that

11 in Marvel, the firm never represented it was Chase on a

12 matter related to the bankruptcy and there they did sever

13 consensually all attorney/client relationships with Chase in

14 anticipation of its selection of trustee’s counsel and the

15 District Court nonetheless disqualified the firm and the

16 Court’s concerned that if they upheld the District Court

17 disqualification in those circumstances, how could anybody –-

18 how could any law firms who represented in unrelated matters

19 a party, a significant party in this case, how could they

20 ever be trustee’s counsel and suggesting that that can’t be

21 the situation, that that can’t be the situation and I think

22 –- I think all the facts that you stated are consistent with

23 my recollection of the testimony, your undisputed facts.  I

24 think Mr. Ducayet would say they’re not relevant.  They’re

25 not relevant because in fact Haynes and Boones was handling
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1 all insurance related matters and, so, I think Mr. Ducayet

2 says Sidley has never been adverse to Century, even

3 prebankruptcy.

4           So, I certainly want to hear your response to that,

5 but to some extent, you guys are still talking past each

6 other on the issues and where you think they are and Mr.

7 Ducayet, at this point is not even arguing that he should’ve

8 done anything before the petition date.  So, I want to make

9 sure I understand I –- I am still struggling with how the 327

10 and the ethics rule worked together and I –- because I see

11 different language in different cases, but I guess I want to

12 know how far your position would go?  Would your position go

13 so far enough even if Sidley had not –- had not taken the BSA

14 matters, if they had thought better of it and said, you know

15 what, we have the Boy Scouts now as a client, we’re just

16 going to –- we’re going to decline the Chubb new reinsurance

17 matters.  Would –- would Chubb still take the position that

18 Sidley’s cannot represent the debtors?

19           MR. SCHIAVONI:  I want to answer your question,

20 Your Honor, but before I do, I would just refer you to one

21 other case on the –- on the per say disqualification because

22 (indiscernible).  It’s the Fleming (phonetic) 305

23 (Indiscernible) This is a bankruptcy decision, not a circuit

24 decision, but it’s out of the district of Delaware.

25           THE COURT:  Yes.  I remember that one.
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1           MR. SCHIAVONI:  Yes. (Indiscernible).

2           THE COURT:  What did it say –- what did it say

3 though?

4           MR. SCHIAVANI:  Well, I think it –- I think it

5 talks more directly that 327A poses a per say

6 disqualification where any profession (indiscernible) has an

7 actual conflict and I think this is a triggering event that

8 if you come to the bankruptcy having representing a Boy Scout

9 matters as of the day of the petition that you have an actual

10 conflict.  I don’t think the Court is going to –- I don’t

11 think the circuit is going to excuse lawyers from the

12 standard that applies under 1.7.  It –- it (indiscernible)

13 creates, like, a special exception for bankruptcy,

14 (Indiscernible) bankruptcy lawyers to (indiscernible) their

15 clients after the petition date so they can carry on the

16 matter.  You know, the bankruptcy court has other ways to

17 deal with things.  I mean, the issue is under 1.7

18 (Indiscernible) adversity and yes, I –- I think we’re –- you

19 know, we’re prepared –- I think that’s is the playing field

20 on which you often decide the case and we think in that

21 playing field, Sidley is also in essence admitting, you know,

22 that there’s adversity.   I –- by statements they made and –-

23 and, sort of, guidance they gave about in this context, in

24 this case, in a mass tort insurance (indiscernible)

25 bankruptcy, what it would be that they would need a waiver
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1 for to protect themselves in this, kind of, context from a

2 claim that there was material adversity and that was exactly

3 what Mr. Sneed put in his perspective waiver.  He –- he

4 professed, sort of, not to know where it came from, but

5 Sidley’s general counsel or someone else, you know, obviously

6 put it in there.  It talks about those emails and they’re in

7 the record.  The –- one of them talks about in this context,

8 in this type of case a bankruptcy being a litigation.  You

9 don’t always hear bankruptcy lawyers always talk about cases

10 that way, but, you know, I think the District of Delaware

11 knows that these mass tort cases really are -- are really

12 very, very different and with the time (indiscernible) that

13 the district referred them all out or referred many of them

14 out, I think largely because of the view that they were

15 really very different from commercial cases.

16           In that same chain of email, the one that follows

17 is a –- is a February 28th, 2019 email.  It’s (indiscernible)

18 April 30th, 2020 declaration (indiscernible) that one –-

19 that’s the one that Mr. Sneed is conveying something that has

20 been given because (indiscernible) specifically a mass tort

21 bankruptcy where it literally includes in it language about

22 insurer and it says, “If we are going to present a plan” –-

23 “if we present a plan against you and you’re opposing, that

24 may well give rise to material adversity.”  It talks about

25 seeking relief against insurers by motion.  It takes relief
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1 –- it also talks about other types of relief sought by

2 debtors and bankruptcy and it takes about that –- that

3 material adversity.

4           Now, you know, (indiscernible) Your Honor, I got

5 it, but, like, we’re not looking to God knows create a rule

6 that, like, somehow, you know, prevents lawyers, you know,

7 (indiscernible) my firm from practicing in Delaware or other

8 bankruptcy Courts, but these cases are different, they’re

9 very unique and they really –- you know, I know you have a

10 couple of them right now, but as you see them play themselves

11 out, I think you get a better sense of what is really going

12 on at (indiscernible) insurance (indiscernible) bankruptcy,

13 the real objective is how do you get the insurer in

14 (indiscernible) the table to participate?  We’re interested

15 in doing that and, you know, Your Honor, I –- the Bliss

16 (Phonetic) case was a case, I know you read some of the

17 decisions there.  You know, there was some (indiscernible),

18 like, in every case at the beginning, but that’s one where my

19 clients basically brought forward a consensual plan and

20 worked on one with the plaintiff’s lawyers and we got one

21 done that, right, but when it’s nonconsensual (indiscernible)

22 debtors (indiscernible) and they tried to exclude the

23 insurers and that’s effectively what happened here, I men, to

24 be clear (indiscernible) is a different one.  What’s going on

25 is how do we use the plan and a bankruptcy code to take away
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1 from the insurers their rights to participate in the defense,

2 decide what a settlement should be made, and obtain the

3 cooperation of the debtor in defending the claims?  How do we

4 design a plan that robs them of that so they have no choice

5 but to pay anything that they are presented with and that’s a

6 matter of strategic use of a –- of a plan itself and of a

7 bankruptcy code.  There’s no interest there in dealing with

8 an adjudication of the matters in (indiscernible) court.  I

9 –- you have other cases before you where we brought lift stay

10 motion that have the (indiscernible) matters decided and the

11 level of opposition that came forward is, you know, typically

12 huge because there is no interest in having those matters

13 really adjudicated.  Something else is going on here and

14 that’s where debtor’s counsel is playing that role using the

15 plan strategically.

16           When you look at Ms. Boelter’s declaration here,

17 and I questioned her a little about it –- and to be clear

18 here –- you know, Ms. Boelter is a very nice person.  No one

19 is throwing any stones at her.  She’s executing on what Mr.

20 Collin, Jim Collin has told her what to do, I have no doubt

21 and she’s doing it thinking this is somehow the right path,

22 but this is a path where (indiscernible) causes a tremendous

23 amount of adversity because what’s going on is she describes

24 herself in there as the team leader for coming about with a

25 global resolution of all the –- the entire matter, meaning
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1 the settling of the claims, settling the insurance, all at

2 once.  You should –- to the very fact that we were not –- we

3 quite clearly from this record were kept almost completely in

4 the dark going into October when otherwise the declaration

5 from a debtor’s financial consultant and from Ms. Boelter,

6 they communicate there were extensive meetings going on with

7 the tort claims during that period of time, presents exactly

8 the, kind of, adversity issues that we’re concerned about to

9 the extent that we had a right for consent to defend that

10 we’re (indiscernible) defense and whatnot.  For the tort

11 claimants and the Boy Scouts to have, sort of, spent, you

12 know, months meeting together and other constituents meeting

13 to our complete exclusion is all focusing on putting together

14 a plan, which we never saw until it was filed in the Court.

15 It’s all the very type of adversity that Mr. Sneed is –- is

16 highlighting in that waiver he tried to get, that somebody

17 inside his firm gave us a lot of thought, tried to draft just

18 to give the protection on that very point.

19           So, I think that issue about whether there’s

20 adversity, that’s where I think the matter really gets

21 decided because under 1.7, that’s what the Court has to

22 decide and it’s not something that would apply, you know, in

23 some broad, you know, across the board way that

24 (Indiscernible) qualify, you know, bankruptcy lawyers and

25 multiple different kinds of cases isn’t there.  You know, the
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1 other thing that’s, sort of, worth noting, just in that

2 regard is that this notion of bankruptcy firms, how many

3 bankruptcy firms -- how many firms have a bankruptcy practice

4 in a big insurance –- in a real insurance coverage practice?

5 It’s only a handful.  I am one of them, but, you know, my

6 firm, we really don’t do –- I don’t know that we had a mass

7 tort bankruptcy where we’ve represented the debtor.  It would

8 pose issues.  We’d have to get waiver for it.  Sidley,

9 (indiscernible) declaration, the prior cases, you know, the

10 prior experience on mass tort cases, I don’t want to undercut

11 or in any way suggest that some of the individual lawyers are

12 not experienced lawyers, but the cases they cite with

13 (indiscernible) declaration (indiscernible) experience, I

14 think those are the cases where the lawyers are coming from

15 other firms into Sidley (indiscernible), but those aren’t –-

16 or maybe Sidley played some role, but I don’t believe Sidley

17 was the debtor counsel in those cases.  Why?  Well, it poses

18 an issue if, like, Sidley, Sidley has a major coverage

19 practice.  It does –- or insurance practice.  It –- it’s

20 shown here –-- it’s not just Mr. Sneed, but like the other

21 work in they do in that field, it’s pretty comprehensive.

22 There’s a declaration –- Ms. (Indiscernible) has attached to

23 her declaration an exhibit that –- that shows that of the

24 insurers of the Boy Scouts.  It appears that Sidley

25 represents or represented almost every one of them.  Okay?
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1 That creates a very special problem for them.  You know, I am

2 not walking away from that, but that is not a problem that

3 you’re going to find that (indiscernible) has (indiscernible)

4 dozens of other firms that practice in –- in Delaware because

5 there’s not that many of those firms that have –- that

6 (indiscernible) insurers.  It’s just –- that’s the bottom

7 line.  It’s, like, lots of (indiscernible).  Firms make their

8 choices about what they select and get into.

9           So, we will tell you 1.7 applies, that 1.7 requires

10 a test of adversary.  Where Sidley wants to go on this is is

11 to, sort of, jump out and say, “No, 1.7 doesn’t apply, we can

12 get to 1.9,” where, then, they want to, sort of, present the

13 whole battlefield on we have to explain to you exactly what

14 it is that happened in our privileged attorney/client

15 relationship and it puts is (indiscernible) if we do so,

16 making it almost impossible for someone ever to complain and

17 that’s (indiscernible) flip side.  If you want to look at,

18 sort of, the (indiscernible) about results, that’s the other

19 ones that would come forward here, if you make it –- if in

20 fact bankruptcy lawyers didn’t have to comply with the ethics

21 rules, it could terminate their client relationships the

22 moment before they file, they (indiscernible) you know, on a

23 continuous basis because they’d be free of any of the

24 restrictions that otherwise 1.7 applies. (Indiscernible).

25           THE COURT:  I don’t know that –- I do want to get
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1 to that, but I don’t know that attorneys are going to

2 wantingly (sic) do that.  They subject themselves to

3 disciplinary procedures.  It’s a –- if the other client’s

4 correct, they subject themselves to arbitrations, lawsuits,

5 etcetera.  I do have some concerns, obviously.  You can tell

6 from the questioning that I –- questions I’ve asked, but I am

7 still trying to reconcile 327 in the present tense versus a

8 professional ethics rules and I am not sure there’s a good

9 reconciliation of the cases, which seem to suggest different

10 results and then we know the disqualification cases where

11 Courts fairly frequently say, Yes, I see a –- either see a

12 violation of the ethics rule or there’s a very large

13 potential for the violation of the ethics rule, but given the

14 –- given the harm to the client as opposed to the conduct of

15 the attorney, I am going to permit the attorneys to continue

16 to represent the client and deny the disqualification motion

17 and I am surprised at how many of those cases they are, but

18 that seems to be pretty frequent result.

19           MR. SCHIAVONI:  Your Honor, I would just --you know

20 our position on that, but we think in this circuit it’s not

21 an issue of discretion.  It is a conflict of –- there has to

22 be a disqualification here.  You know, I am –- you have our

23 cases on that.  I think it would set a bad precedent if

24 somehow we departed from that and we were looking at

25 (indiscernible) lawyers to basically drop clients for the
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1 more profitable bankruptcy work that’s out there and do it on

2 a routine basis.  I just don’t think it will happen

3 otherwise.  I mean, that’s how they would present themselves,

4 but its fundamentally an issue of law at the end of the day

5 whether or not those circuit decisions and, you know, apply

6 here.  I think they do. To the extent Your Honor thinks they

7 don’t apply, I don’t think what has been characterized as

8 discretionary factors weigh in favor in this particular case

9 of keeping Sidley (indiscernible) on.

10           One of the things that the debtor doesn’t get into

11 –- the most striking thing from my perspective about the

12 debtor (indiscernible) is there is no declaration from

13 anybody at the Boy Scouts.  Okay?  There’s a declaration from

14 a consultant in Chicago that does a lot of work for Sidley

15 often in multiple bankruptcies, but who doesn’t really say

16 much other than the COVID-19 –- that the Boy Scouts have

17 financial issues and that with COVID-19, those issues are

18 worse.  He doesn’t really get into explaining what –- what

19 Sidley did that’s particular or special here that they could

20 change things.  I would submit to you that if you wanted to

21 get a balance here of whether or not keeping Sidley, what the

22 prejudice would be of the Boy Scouts of keeping Sidley in the

23 case versus having him step aside, you –- you come away with

24 the conclusion that this is almost a neutral outcome.

25           You know, Sidley here, to the extent it goes
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1 forward -- you know, I think like you said, like, if this

2 doesn’t go forward –- like, the circuit itself is going to,

3 sort of, end up addressing some of these issues about how

4 these conflict rules go forward.  So, that the issue doesn’t

5 die, it doesn’t go away tomorrow.  If, for some reason,

6 there’s a separate, like, arbitration that goes forward, if

7 the ruling’s there, we’ll somehow –- in some limited way or

8 some way deal with how we can perform on a going forward

9 basis and the actions that were taken pre-petition and now,

10 kind of, continue to infect and paint the case, the notion

11 here that Sidley itself introduced evidence to say, Hey, we

12 weren’t the ones -- like, we had a provision in our retention

13 agreement with the Boy Scouts that would’ve allowed us to

14 tell Chubb that there was a consult with him about a

15 conflict, we couldn’t invoke that because a provision says

16 subject to what –- instructions (indiscernible) Boy Scouts or

17 whatever precisely it says, they put the Boy Scouts directly

18 at issue there with their role going forward and whether or

19 not in doing that, if it wasn’t just Sidley (indiscernible)

20 itself that they themselves ended up putting an issue whether

21 their voided the coverage or undermined the coverage from the

22 actions that they took going into the bankruptcy.  Their

23 continued role here is one that is (indiscernible) in another

24 way.

25           Buried in the 2014 disclosure of Ms. Boelter is a
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1 disclosure that (indiscernible) parties and interests here

2 who have –- who represent more than one percent of Sidley’s

3 client base, one of them is JP Morgan Chase.  JP Morgan

4 Chase, as I understand it, I did not have Mr. Collin there to

5 question, but I believe they’re a bondholder that holds

6 hundreds of millions of dollars of Boy Scout bond, turns out

7 is at the same time of a major client, you know, one of the

8 –- you know, one of the top clients (indiscernible) to Ms.

9 Bolter’s declaration in the case and they’re obviously a key

10 player in the bankruptcy (indiscernible) statement of Ms.

11 Boelter saying anything like, “Well, anything about them,

12 we’ll deal with separately.”  Well, the plan to come forward

13 as I understand it and, you know, maybe I haven’t read it

14 right, (indiscernible) Sidley client, the bondholder is

15 unimpaired.

16           So, you know, they have a whole package of issues

17 that flowed from that and how that goes forward.  Not having

18 them in the case would free them from that and also there’s

19 –- as far as the balancing of the prejudice is here –- you

20 know, I can only be straightforward about it.  Mr. Abbott is

21 one of the finest lawyers in the state, his firm is a great

22 firm.  He’s a tremendous advocate as he just demonstrated to

23 all of us.  There’s no reason he can’t pick this thing up

24 seamlessly and move it forward without any, kind of, break

25 down.  The notion by the way that somehow you’re going to
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1 move to a quick resolution, I mean, just think, sort of,

2 where we are.  They’ve excluded the insurers up to now, they

3 only told us who they were proposing as a mediator very

4 recently and there’s significant dispute about that, the

5 notion that somehow, like, with all of that, like, peace is

6 going to break out overnight?  Like, it boggles my mind a

7 little bit that there are better ways to proceed, but in any

8 event, that issue with the prejudice, I don’t think it’s one

9 that really goes into the

10 Decision-making.  I also think if you reach that, if you –-

11 to the extent that that’s at the back of your mind, that’s

12 this is not –- the balancing of the prejudice is a mutual

13 outcome.

14           THE COURT:  Okay.  Let me ask you another question

15 before we get off of 327 and I am looking at the statute and

16 again thinking about Marvel and BHP and your position that

17 these cases stand for the fact that a conflict of interest is

18 an absolute disqualifying factor for retention.  327A talks

19 about disinterestedness (indiscernible) employ one or more

20 attorney that does not hold a (indiscernible) and that s

21 otherwise a disinterested person.  327C says that in a

22 Chapter 11 case, a person is not disqualified for employment

23 under this section solely because of such person’s employment

24 by or representation of a creditor unless there is an

25 objection by another creditors and not the one that they’re
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1 employed by or the office of the (indiscernible).

2           So, this suggests that retention is not denied

3 solely because the proposed counsel has been employed by or

4 represents a creditor.  How does that jive with an absolute

5 prohibition on employing someone under 327A (indiscernible)

6 currently even represent the creditor?

7           MR. SCHIAVONI:  Your Honor, I think the two work

8 together well because I think all that is saying is just

9 because you are a creditor, that’s not this –- just because

10 you may represent a creditor, it’s not disqualifying by

11 itself and if that’s the only factor, then you can see in

12 many circumstances why it wouldn’t be.  It would be all sorts

13 of ways to deal with that creditor claim.  That’s how they’re

14 going forward apparently with respect to the bondholders

15 here.  You know, probably a minor creditor, but that’s how

16 they’re going forward with respect to them, but I don’t think

17 you can read –- I don’t think you can read 327 as excluding

18 application of ethics rules.  In other words, okay, 327 says,

19 fine, you may possibly represent a creditor, but if someone

20 comes in and is able to demonstrate under 1.7 and satisfy all

21 of the requirements associated with it, then I think you have

22 a different circumstance.  There are other cases out there

23 that make clear that the ethics rule apply in a bankruptcy

24 and they’re not modified or changed.  So, it can’t be that if

25 we satisfy the elements of 1.7 here, that somehow, like, 327
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1 excuses (indiscernible) otherwise would be the conflict that

2 would (indiscernible) from 1.7.

3           THE COURT:  Okay.  Go ahead.

4           MR. SCHIAVONI:  I’m sorry, Your Honor.  I could –-

5           THE COURT:  No, that’s okay.  I know I am throwing

6 you off by some questions and I want to make sure you get to

7 argue fully what you want to argue.  I think you were getting

8 to the hot potato rule and I certainly want you to talk about

9 that, but I certainly don’t want to throw you off.

10           MR. SCHIAVONI:  So, a wise, old lawyer once told me

11 the questions the juddge ask are more important than what you

12 want to say.  Okay?  So, you know, Your Honor, don’t –- if

13 you have questions, cut me off.  So, I just –- briefly, what

14 I would just like to add on the hot potato rule is a client

15 is able to quit, withdraw under 1.6, but I think it’s pretty

16 clear from the cases that deal with this, I think the reason,

17 for there to be permissive, permissive withdrawal from a

18 current client, the reason can’t be because there’s a

19 conflict and that’s really the evidence before the Court here

20 that the parties had a meeting, they definitely had different

21 views about things, but fundamentally, what Mr. Sneed

22 testified and what our folks testified coming out of that was

23 that our folks were saying, “Look, we stand by our assertion

24 that we are not going to consent,” and Mr. Sneed was telling

25 them in essence that, you know, If you are not going to
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1 consent, you know, that’s it, I am going to quit and that

2 really isn’t no other reason offered for why they quit

3 otherwise and the timing and manner in which they quit almost

4 (indiscernible) exactly that they were basically trying to

5 clear themselves and get the benefit of the different

6 standard (indiscernible) bankruptcy was filed.

7           So, I don’t think the whole exchange changes the

8 application of the cases (indiscernible) hot potato rule and

9 the other thing I am just want to add on the hot potato rule,

10 it doesn’t matter (indiscernible) who hired who first.  I

11 think the record here is very strong that Sidley was

12 continuously a client, and was a client when they took on the

13 Boy Scout matters, but even if they weren’t for some period

14 of time, which I tell you the record will show that they

15 were, the –- the –- who took on who first doesn’t change the

16 application of the rule.  The rule is basically you can’t –-

17 you can’t withdraw basically to get the benefit of the

18 different ruling and the standard (indiscernible) 1.7 is

19 really important because it doesn’t require the Court to

20 delve into this, sort of, incredible (indiscernible) issues

21 about what the privileges are here and what not.

22           Let me turn (indiscernible) what if we did apply

23 Rule 1.9 here.  You know, how would you handle that and, you

24 know, whether or not, maybe, some of the questions you got

25 (indiscernible) the questions you posed the other day were,
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1 sort of, directed at that and by the way, Your Honor, what we

2 did was in advance of this hearing, we tried to put together,

3 sort of, like, a bench memo, pocket memo, whatever you call

4 it, that addressed the two questions you had because I

5 thought you wanted to have the legal citations from

6 (indiscernible).  So, you know, we submitted, like, six or

7 seven page paper that just addressed those two questions, the

8 question about who Century is, so to speak, and the other

9 question about how to deal with when there’s a disagreement

10 over the conflict.

11           So, 1.9, what do you deal with here, okay, because

12 I think you do have a record in part where you have both

13 parties saying (indiscernible) can tell you some stuff, but

14 you know, but we both have our hands tied about telling you

15 everything per say, but, you know, we do think that Sidley

16 went further than they probably should have and

17 (Indiscernible) back and forth, it puts us in particular

18 peril because it’s hard to be able to have come back and be

19 even more specific about what was said and where the

20 conflicts arise, but how do you deal with that and maybe

21 that’s one of the questions you’re trying to get at, but what

22 we did was, in our submission we sent in earlier today, we –-

23 you know, we cited cases (indiscernible) Sidley was the

24 applicant here really carries the burden and that for 1.9,

25 the –- some of the cases that we cite, they talk about a
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1 presumption (indiscernible) at risk, if there’s any overlap

2 or possible overlap in the matters.  We disagree on what

3 actually constitutes the –- what (indiscernible) as far as

4 the conflict itself.  From our perspective, it really has to

5 be under (indiscernible) case we’ll refer you to that they –-

6 a mere possibility that the confidential information could

7 (indiscernible), but we aren’t held to, you know, a burden

8 (indiscernible) coming in and showing exactly what would be

9 conveyed, but there’s a (indiscernible) precedent that

10 (indiscernible) talking about this mere possibility of

11 confidential information obtained in the first engagement

12 could be relevant to the second.  That’s what makes the

13 matter substantially related.  That’s (indiscernible)

14 derivative litigation 748 (indiscernible) 157 and that’s, you

15 know, this other case and I will refer you to both

16 (Indiscernible) how to deal with the burden, but also how to

17 deal with when the parties have made a showing and said they

18 can’t just go any further is (indiscernible) Madcow

19 (Phonetic) 552 (indiscernible) 450, where the Court

20 specifically talks about how (indiscernible) doubts whether

21 the disqualification has appropriate should be resolved

22 (indiscernible) to ensure that the protections of the

23 attorney/client communications are protected.

24           So, how do we try to –- how do we try to show that

25 there was substantial relationship under what we believe was
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1 that test and I think Sidley has  --  Mr. Ducayet

2 (Indiscernible) in fairness, I kind of, understand how we

3 were presenting it.  We’re not saying that the coverage,

4 like, the issues specific to the coverage necessarily give a

5 conflict, but in trying to show where the connection was

6 between Mr. Sneed’s work for us and the disputes in the –-

7 you know, between the Boy Scouts and Chubb, we tried to look

8 for things that were objective, that were out in the public,

9 that we could show where it was overlap without going a step

10 further and have to, sort of, draw the further guideline of

11 exactly connecting it all up, but what we did was presented

12 in that brief and he brought –- he bought it up briefly, we

13 walked through the allegations the Boy Scouts are making

14 against us in pleadings and specifically what they’re saying

15 is at issue in coverage and it’s not necessarily just whether

16 or not there is coverage or not, but how you allocate it and

17 –- and, you know, there’s a series of other issues embedded

18 there and where the Boy Scouts talk about those issues there

19 and then we went through Sneed’s declaration and we pulled

20 out paragraphs where he’s talking about the same exact

21 topics.  We don’t think we need to go –- like, we’ve already

22 been pushed to the point where we’ve had Sidley’s partner

23 questioning Ms. Russell, cross examining her on whether she’s

24 waived her privilege on the same, a spectacle that we’d never

25 thought we’d get to.
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1           We don’t think we need to go further, that when we

2 you look at (indiscernible) and these other cases, that we

3 have gotten close enough that Sidley didn’t meet its burden

4 and that’s a presumption applies that lets us fill the gap

5 here, if there’s any gap.  If not, you know, we’re prepared

6 to make a presentation in camera.  One of the awkwardness

7 about the entire bankruptcy is that -- that presents other

8 issues and problems with the case.  I understand that, but

9 we’re prepared to do that and some of the ethics cases talk

10 about that, but what they don’t require is that we have to

11 come forward and exactly close the line on it.

12           Now, the other thing we put forward here was, yes,

13 discovery, being sought by the Boy Scouts in the bankruptcy

14 (indiscernible) the issue there, the point wasn’t

15 (Indiscernible) bankruptcy necessary discovery or that Mr.

16 Sneed is somehow directly involved in that.  The point

17 forward is point clearly the Boy Scouts think that Mr.

18 Sneed’s work and Sidley’s work for us is relevant, the

19 disputes between us, because they’re pursuing multiple

20 requests.  We couldn’t get a specific –- the specific

21 requests are all in evidence, but you know, we highlight thme

22 in those briefs, and yes, it’s true that Century has pushed

23 back.  So, they don’t want to answer those requests, offer

24 various objections, even asserted that they are not relevant,

25 but Mr. Ducayet is missing the point and there’s an element
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1 in connection with that that is not really fair, okay?  He’s

2 missing the point.  The point is not what we have put out to

3 defend ourselves, but that the work that Sidley has done is

4 being targeted by the Boy Scouts for discovery.  That dispute

5 isn’t resolved.  That’s ongoing.  We’re going to have to

6 defend ourselves on that.  So, whatever our position that we

7 took in opposing it, that’s one thing, but what’s relevant

8 about it is that that dispute is there and the one there

9 we’re not here from Mr. Ducayet or the Boy Scouts is an

10 explanation why is it that they want this material?  That

11 would be revealing, I suppose, but they haven’t put that

12 forward.  Instead, they put the burden on us.  All right?

13           But that gets us, we think, close enough that we

14 don’t have to go a step further to basically lay out exactly

15 what our privileged information is and the case s we cite

16 there, the Courts are still dealing with that

17 (Indiscernible).  Now look, every one of these disputes is

18 different.  I think the (indiscernible) probably comes

19 closest to the paradigm I’m talking about here in talking

20 about a presumption, but yes, the facts are, sort of, in each

21 case idiosyncratic and a little bit different than ours, but

22 the Court (indiscernible) do I need the exact proof and the

23 Court concluded no, I don’t and here’s why and explained that

24 there should be a presumption when it gets (indiscernible).

25           So, what is Sidley (indiscernible)?  Like, what are
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1 they (indiscernible) put up on the 1.9?  Let me just, sort of

2 go through them quickly.  (Indiscernible).  I think some of

3 this is –- on the –- first of all, they said, Well, the

4 relationship here really isn’t what Chubb said at all because

5 just look at the service level agreement.  It’s somehow

6 defined as a non-claim’s agreement.  This is bordering on

7 almost a desperate as an argument.  Chubb is an insurance

8 company.  It hires a lot of law firms.  It has a service

9 (indiscernible) agreement for the underlying lawyers, like

10 the ones that handle defense cases (indiscernible) claim

11 agreement.  It has another form of (indiscernible) –- then it

12 has another agreement for claims lawyers, lawyers who would

13 handle directly the coverage claims.  Then it had another

14 agreement called the non-claims agreement, I guess for lack

15 of a better definition.  Okay?

16           MR. DUCAYET:  Your Honor, I apologize.  This is Jim

17 Ducayet from Sidley.  I don’t think any of this is in the

18 record.  I think is (indiscernible) argument.

19           THE COURT:  I recognize that this evidence is not

20 in the record.  Thank you.

21           MR. DUCAYET:  Thank you, Your Honor.

22           MR. SCHIAVONI:  In any event, non-claims agreement,

23 what isn’t in the record is any support at all for the notion

24 that the non-claims agreement is that the use of the term

25 non-claims agreement is in connection with a –- what we are
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1 all used to seeing an engagement letter, which is a

2 limitation on –- on the –- or definition of the scope of the

3 engagement.

4           Mr. Ducayet hasn’t (indiscernible) that actually

5 says that non-claims is used in the title of the agreement

6 and he knows that in the redacted text, there is a section

7 that says purpose of the agreement and I am happy to un-

8 redact that with him, but he’s basically using the fact that

9 it’s redacted to argue that this is a limitation on the

10 nature of the work when it’s not, it is absolutely not.  It

11 is just a description (indiscernible) applies to and it’s

12 utterly an inconsistent interpretation of it to –- you know,

13 with respect to the work that Sidley was doing and, you know,

14 Sidley (indiscernible) at issue what’s below those

15 redactions?  Yes.  We were prepared to lift those redactions.

16           The next point I would like to cover is the whole

17 notion that somehow the separation between claims and

18 reinsurance somehow means that Sidley wasn’t involved in

19 reinsurance at all.  All that is is –- and you heard it from

20 the witnesses was that the people working in reinsurance

21 aren’t in the day to day business of overseeing the claims.

22 They don’t want to be involved in that.  It doesn’t

23 (indiscernible) insurance people don’t get information about

24 the claims because you heard testimony from Ms. Russell about

25 precisely how many of these agreements (indiscernible) so-
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1 called (indiscernible) meaning corporate (indiscernible)

2 coverage and you have to use that to make (indiscernible).

3           There are two other points (indiscernible) make the

4 point that its restructuring team is limited by the scope of

5 the –- in the Boy Scouts retention agreement, it does have a,

6 sort of, traditional scope of retention and there’s some

7 reference there to not handling insurance.  First of all,

8 citing that is a limitation of what they’ve done in the

9 bankruptcy.  It’s inconsistent with what is in Ms. Boelter’s

10 declaration in Paragraph 6 about –- which has a much broader

11 definition of what they are doing, leveraging their

12 experience to counsel Boy Scouts regarding all strategies

13 regarding the global resolution of claims, etcetera.  It’s

14 also inconsistent with the facts on the ground on what you

15 heard at the hearing about what Sidley has done so far in the

16 bankruptcy.

17           It’s also inconsistent with Mr. Sneed’s description

18 on what (indiscernible) or at least what he passed on through

19 his prospective waiver.  Let me just turn (indiscernible) to

20 Haynes and Boone and the issue of Haynes and Boone

21 (Indiscernible) take over and handle (indiscernible).  I

22 think (indiscernible) factual issue (indiscernible) and a

23 legal issue.  When you look for guidance on whether or not

24 (indiscernible) case over (indiscernible) the difference

25 between 327A counsel and 327E counsel and there the real

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 105 of 127 PageID #: 541



Page 106

1 point is can’t –- you know, they (indiscernible) here that

2 they were going to handle insurance matters.  The lawyers who

3 (indiscernible) are insurance coverage lawyers, state

4 insurance coverage lawyers. (Indiscernible) perform the role

5 here or not?  Well, given how we describe and how we think

6 Sidley, through Mr. Sneed’s perspective waiver right up

7 (indiscernible).  The adversity lies in how the plan is being

8 constructed so that the coverage matters could never be

9 decided.

10           You heard Mr. Ducayet refer, I believe, and if I am

11 mistaken I apologize, but I think he referred in part of his

12 presentation that some effort to basically transfer all the

13 cases and bring them to Delaware.  It’s just another way to

14 change how (indiscernible) to change how the cases are

15 defended.  The battleground is in the bankruptcy and these

16 cases that look at whether you’re at the 327A counsel or E

17 counsel (indiscernible) draw the line where they say you can

18 have –- you can be special counsel on a matter and not have

19 to satisfy other aspects of the retention code.  As long as

20 you can show you are to getting yourself involved in

21 drafting, preparing, strategizing the plan itself.  That’s

22 where this activity is taking place in this, kind of, case.

23           I’d be the first to tell you that in the vast

24 majority of bankruptcies, you can –- because of insurance

25 dispute and its dealing with some other issue, a factory
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1 burns down, you know, or what have you, it’s like, it can be

2 easily carved out and made into a 327E engagement, but here,

3 where the whole aspect of what is going on is how to design

4 the plan and how to design plan relief to basically checkmate

5 the insurers, you can’t –- it’s impossible to suggest that

6 somehow Haynes and Boone can handle this.  (Indiscernible) in

7 a case so far, but they are –- the lawyers that have applied

8 are not qualified –- or respectfully, they are not bankruptcy

9 lawyers. They are not lawyers that draft a plan.  It’s a

10 (indiscernible) to suggest that they will be driving that

11 versus just simply being (indiscernible) to report to us, but

12 basically have Sidley behind the scenes running the show.

13 So, we don’t think that there's a real notion that they are

14 remedy here to deal with what the core problem is.  And with

15 that, Your Honor –-

16           THE COURT:  Would they –- I think Mr. Ducayet would

17 make a distinction between a 1.7 adversity and a 1.9

18 adversity.  So, if you were a 1.7 adversity, then the broader

19 adversity, I am not sure he can see this, but this broader

20 adversity would be applicable.  “You can’t just be adverse to

21 me in any way whatsoever because I am a current client,

22 versus a 1.9, “Do I need to find the adversity based on the

23 specific issues and the reinsurance case and how they are

24 substantially similar” or whatever the words are in 1.9 to

25 the issues that are being addressed by Sidley versus Haynes
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1 and Boone in the bankruptcy case.  So, does it matter for

2 what you just argued whether it’s 1.9 or 1.7?

3           MR. SCHIAVONI:  I don’t think it does, Your Honor.

4 Look, if the resulting determination is different, Your Honor

5 concludes there’s no conflict (indiscernible) even need them,

6 right, but if there’s a conflict under either 1.7 or 1.9, I

7 don’t think it changes how you would employ special counsel.

8 You know, in either case, the question would be, “Are you

9 removing from a planned process?”  You cannot remove better

10 counsel from the planned process.  It’s just unrealistic.

11 It’s completely unrealistic.  I mean, just look –- just look

12 at –- is it any coincidence at all that Sidley gets hired

13 and, you know, the main bondholder here walks here unimpaired

14 as part of the plan right out of the box?

15           THE COURT:  That’s a different issue and nobody has

16 raised that issue in terms of what other conflicts are maybe

17 out there.  So, I am not prepared to address those.

18           MR. SCHIAVONI:  Your Honor, just to be clear, I

19 wasn’t raising for that –- I was raising it more

20 illustratively.  Okay?  Because how is it –- some of these

21 decisions about –- like, some of these issues are big picture

22 strategic picture issues that are made without, like –- they

23 aren’t involving lots of hours of Haynes and Boone’s time.

24 Somebody is sitting down and designing how (indiscernible)

25 structure of this plan.  The notion that you can ask three or
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1 four (indiscernible) lawyers from the Haynes and Boones firm

2 to show up and just to draft the, quote, “Insurance part of

3 the plan,” okay, I don’t know.  It’s like –- it’s like, you

4 couldn’t have them draft a couple of clauses of it, how to

5 structure, how to pursue the strategic options?  That’s

6 exactly what Ms. Boelter is saying she’s doing, right, and

7 that’s what key here.  That’s really what’s key.

8           THE COURT:  Thank you.  Okay.  We’ve been going or

9 three hours.  I would like to take ten minutes.  No?  I’d

10 like to go 5:5 and then we will come ab ck and I will let Mr.

11 Ducayet respond.

12           MR. SCHIAVONI:  Thank you, Your Honor.

13           THE COURT:  5:15.  We’re in recess.

14           THE COURT:  Mr. Ducayet.

15           MR. DUCAYET:  Thank you, Your Honor.  And let me say,

16 Your Honor, we appreciate your patience today for -- I guess for,

17 as you said before the break, three hours.  And I'll do my

18 best not to continue to test your patience and keep my

19 remarks relatively brief.

20           Your Honor, let me just address a few points.

21 First of all, with respect to the 327 issue that Your Honor

22 asked me about and asked Mr. Schiavoni about, I think the issue

23 on 327 here is that what Century is trying to do is to take the

24 language from Filotext (phonetic) and otherwise that talk about an

25 actual adverse interest creating a per se -- per se rule and
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1 then using that to try to put into or smuggle into the ethics

2 rules.

3             And I think, as Your Honor knows, we're not

4 suggesting the ethics rules are irrelevant here, nor are we

5 suggesting that 327 somehow supercedes or otherwise, you know,

6 limits the ethics rules.  But the relevance of 327 is upon,

7 you know, what Your Honor must do, which is confirming whether or not

8 Boy Scouts can represent us -- or Boy Scouts can have us

9 representing them and whether or not there is an interest, a

10 present interest that's adverse to the estate.  And there

11 isn't a present interest that's adverse to the estate.  There

12 is no actual conflict that would fall within the per se rules

13 that are discussed in Filotext and Marvel and the like.

14             However, the ethics rules certainly can inform

15 the question and their independently relevance of an interest,

16 but they in no way give rise to a per se disqualification

17 standard.  And here where you've got a former client situation,

18 and put aside the issue of a hot potato or what have you, then, you

19 know, the question is really:  Is there a potential conflict

20 of interest that could give rise to an adverse interest?

21             And in that context, Your Honor, what we're

22 talking about is really a disqualification standard and that's

23 where you have the discretion, Your Honor.  And you've seen the

24 cases in the disqualification context and even in the 327 context.

25 It is completely appropriate for Your Honor in a situation where
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1 there may be a potential conflict of interest, and I'm not

2 even sure I concede that, but let's assume for the sake of

3 this argument that there is, Your Honor has full discretion

4 here to determine how we should proceed and we've given Your

5 Honor sort of a roadmap of how to do that.

6             And Your Honor I think made the point, quite

7 rightly, that 327(c) suggests that, you know, a proposed firm

8 can even represent the creditor.  And then once another creditor

9 objects, that is not an automatic per se rule.  And, of

10 course, you know, just to state the obvious, Chubb isn't a

11 creditor here.  You know, this is a situation in which there

12 are obviously an interest on the part of Boy Scouts with

13 respect to insurance proceeds by Chubb and other insurers,

14 but they're not even a creditor.

15             And so I don't think, Your Honor, that the idea that

16 there's just an automatic or per se rule that applies whenever there

17 is a conflict is correct under 327.  And I think the way to

18 reconcile that is to say there is no present adverse interest

19 under 327.  There is a claim that -- there's either a 1.7 or

20 a 1.9 violation.  And the question is, do any of those claims

21 create enough of a potential conflict of interest that Your

22 Honor would then determine that a retention is not

23 appropriate?  So that's how I would try to reconcile the

24 ethics rules and the 327 standard.

25              Your Honor, the other point I would make here is,
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1 as I've said at the outset and I think was clear, this is

2 fundamentally a contract dispute and it rises and falls on

3 the language of the FLA, the claim that we're required to

4 give a written waiver.  I think Your Honor understands that

5 we're not saying that they gave us a written waiver.  What

6 we're using, the discussions about an advanced waiver and

7 their knowledge, is really for purposes of just demonstrating

8 that the picture they're trying to paint now, that there's

9 this absolute textbook of unwaivable conflict, just isn't the

10 case.

11             And why is that relevant?  Well, it's relevant

12 because Your Honor has to consider the extent to which what's

13 going on here is really motivated by concerns other than the pure

14 issue of ethics.  And, you know, Your Honor heard Mr.

15 Schiavoni, you know, frankly, go on for quite some time

16 almost as a fact witness, you know, testifying about, you

17 know, the ways in which, you know, the proceedings have gone

18 and raising issues about J.P. Morgan, which nowhere appear in

19 any of the briefs and, frankly, you know, taking potshots at

20 Haynes and Boone and my partners.

21             All of that, Your Honor, I think, you know, should

22 be kept in mind as you really determine what is the ultimate purpose

23 and the end game here.  And is it simply to kind of delay things

24 further or is it motivated by a general concern that there's

25 some ethical issue that cannot be abridged?  Well, the idea
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1 that this cannot be addressed as a new position, that's not

2 the position they took in the past.  And we do not concede,

3 Your Honor, that there is either an issue under 1.7 or 1.9.

4             And let me just make one other point, Your Honor, and

5 that is the standard even under 1.7, and Mr. Schiavoni, I  was

6 looking very carefully to this, he said it's diversity.  It's

7 not.  It's direct diversity.  And that's actually important

8 because a lot of what Mr. Schiavoni was talking about, "Oh,

9 we weren't treated very well, we were excluded, you know,

10 from, you know, meetings," et cetera, et cetera, that's not

11 direct adversity.  In fact, you know, we cited in our papers

12 an ABA formal opinion that says, you know, look, we're there

13 financially where you're representing -- in that case you're

14 representing an insurer and you're also representing a

15 plaintiff who sued somebody who was insured by that insurer.

16            The fact that there's some financial interest

17 that your clients both have that are directly or that are sort

18 of in conflict with each other, that's not direct adversity.  And

19 the sort of world that Mr. Schiavoni set forth is one in

20 which there is adversity behind every corner and it simply

21 cannot be the case that, you know, simply because this is a

22 mass tort case that anything debtor's counsel does is thereby

23 automatically somehow adverse or directly adverse to an

24 insurer.  And, frankly, Your Honor, if that were the rule, it

25 would be almost impossible I think for any significantly
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1 sized law firm to ever participate in these kinds of cases.

2             The reality is, again, we don't think there's direct

3 adversity and it doesn't matter because they're not a current

4 client.  And so, therefore, we can be adverse to them and,

5 you know -- and so, therefore, you know, again, I think this

6 is all kind of building upon a set of premises that simply

7 don't follow.

8             THE COURT:  I -- I looked at that opinion and it

9 struck me that that's -- that there's not a reciprocity there

10 between whether an insurer is -- whether in a reinsurance

11 situation  the insured, BSA in that instance, is adverse.  And

12 that for purposes of the reinsurance litigation really has nothing to

13 do with whether in a bankruptcy BSA is adverse to an

14 insurance company.  They're just not -- I don't know that one

15 informs the other.

16             Maybe you think I'm wrong, but I'm actually not

17 sure anybody has given me -- well, I think maybe Century cited one case

18 that dealt with adversity in a mass tort bankruptcy case.

19 But I don't think that just because BSA and Century are not

20 adverse in the reinsurance litigation means that BSA and

21 Century are not adverse in a bankruptcy case.

22             MR. DUCAYET:  Well, Your Honor, two responses to that.

23 I mean, number one, I think I agree with that, Your Honor,

24 except that, again, that's why we have Haynes and Boone to

25 deal with any potential adversity in this situation.  That's

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 114 of 127 PageID #: 550



Page 115

1 the whole point behind that.  And my only -- my only point

2 here is that the view of the world that Mr. Schiavoni was

3 just espousing is that anything at all that's done by

4 debtor's counsel is automatically adverse to them just given

5 the nature of the case.  And if you say, Your Honor, the only

6 case they ever cite for that is the (inaudible) decision from

7 the Ninth Circuit, that's dealing with the issue of insurance

8 neutrality and does not deal with conflicts.

9             But in any event, insurance neutrality is anything

10 to provide sort of an additional reason about, you know, our ability to,

11 you know, continue in this case.  Whatever plan is eventually

12 put in front of Your Honor will have to satisfy the

13 requirements of insurance neutrality, it just will.  And so

14 this idea that, you know, we're, you know, trying to funnel

15 cases and we're doing all these things that are contrary to

16 their interests and so on and so forth, first of all, it's

17 not accurate.  Second of all, to the extent that it directly

18 implicates Century is being done by Hayes and Boone.  And,

19 you know, third of all, it's ultimately an issue that Your

20 Honor will review in the context of any potential objection

21 on the grounds of insurance neutrality.

22             THE COURT:  Well, I will, but I can't judge that now.

23 So I don't know whether or not any plan, and the one on file is

24 really a placeholder, but I don't know whether any plan will

25 be adverse, but certainly Century and any other insurance
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1 company has to be free to argue that it is.

2             MR. DUCAYET:  Sure, absolutely.

3             THE COURT:  Okay.

4             MR. DUCAYET:  I don't disagree with that,

5 Your Honor.  My only point is, that's why we have Haynes and

6 Boone.  And it cannot be the case that simply there -- because

7 there might   be an insurance neutrality issue that, therefore,

8 any step that's taken by the debtor to move this case forward is

9 automatically adverse to the insurers.  I don't think that's

10 right.

11             THE COURT:  No, but I am struggling with the scope

12 of what -- what is within the ambit, if you will, of matters

13 in a mass tort case as opposed to any other type of case.

14             MR. DUCAYET:  I understand, Your Honor, and what I

15 can tell you is, you know, we've tried to -- we've tried to lay that

16 out.  We've tried to, you know, work with Haynes and Boone to

17 make sure that that's, you know, absolutely clear.  And, you

18 know, frankly, Your Honor, to the extent that you want more

19 detail about that, we would be happy to, you know, to provide

20 that more detail.

21              But ultimately the objective here, Your Honor,

22 is to address any legitimate concern.  And, you know, Sidley is

23 not going to be litigating against, you know, Century or any other

24 insurer.  We don't do that, consistent with our engagement

25 letter.  And that's precisely why we've had Haynes and Boone,
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1 who have been representing Boy Scouts almost as long as we

2 have on insurance issues to come in and take on that role.

3             And, you know, Your Honor, look, the sort of potshot at

4 Haynes and Boone, well, they're not, you know, bankruptcy

5 lawyers.  I think, you know, you -- you heard Professor

6 Rapoport get her Texas up, you know, in connection with that

7 issue.  We'll deal with it.

8             THE COURT:  Right, and they're a fine -- they're a

9 fine firm, but the lawyers that are handling the insurance,

10 and I -- and one of them testified in front of me on another aspect of

11 this case, he handles state law insurance issues.  That's

12 what he does, he does coverage issues and that's what he

13 does.  I had partners -- I had partners who did coverage

14 work.  Could they handle -- could they handle the issues that

15 come up in a mass tort bankruptcy?  I think that's the

16 question.  I don't think Mr. Schiavoni was impugning those

17 lawyers for the work that they actually do.

18             I think what he's arguing, and this is where

19 I'm struggling with the scope, is in a mass tort bankruptcy

20 where insurance is a significant issue, are the guys who handle

21 state law coverage issues sufficiently knowledgeable in the bankruptcy

22 aspects of that, of the case?  I don't know, but my guess is

23 that's not what they do on a daily basis.

24             MR. DUCAYET:  Your Honor, I don't think that is what they do

25 on a daily basis, but we do have our -- the Boy Scouts has
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1 great confidence that they're going to be able to handle the

2 issues as they may arise as we go forward and that's why we

3 sought to -- seek to have them retained.

4             Your Honor, just a couple of other points, if

5 I could.  So there was some discussion by Mr. Schiavoni about the

6 circumstances under which, you know, Mr. Sneed first

7 communicated back in December of 2018 and Mr. Schiavoni

8 pointed to the language of the engagement letter and said

9 there was no evidence in the record that we were ever

10 directed by Boy Scouts not to disclose the representation.

11 That's just wrong, and Ms. Boelter testified squarely on that

12 point and she testified she was directed, as was everybody on

13 the Sidley team, not to disclose the representation.

14             Frankly, there was a really good reason for that.

15 I mean, it was -- it was highly confidential and, you know, it

16 is often the case, which Your Honor knows, in restructuring

17 situations that public disclosure of the fact that somebody's

18 considering as an alternative a filing can be extremely

19 harmful.  And so, you know, that was the strict instruction.

20 There is evidence in the record to support that and that is

21 entirely I think consistent with the engagement letter

22 language that Mr. Schiavoni was focused on.

23             The other point, just to deal with the sort of set of, you

24 know, discussions that were occurring back in '18 and '19.

25 With respect to the advanced waiver, the whole point about

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 118 of 127 PageID #: 554



Page 119

1 the advanced waiver, again, we're not suggesting they gave us

2 a waiver, we don't argue that, but what we're trying to make

3 clear here is that there are ways to address this.  And,

4 frankly, the language that Chubb itself proposed, you know,

5 after consultation with its internal bankruptcy counsel is,

6 you know, language that I think reflects the spirit of what

7 we're trying to propose to you now in terms of a delineation

8 in responsibilities and making clear that we will not be

9 directly adverse in ensuing -- pursuing adversary

10 proceedings, seeking discovery otherwise with respect to

11 Century.  So all of that I think is consistent, and I don't

12 think it is consistent with the current position that there's

13 simply no way possible to solve this issue.

14             Your Honor, with respect to the issue of the 1.9 standard,

15 and I do want to address this issue because the suggestion

16 was that somehow we put them in a difficult position.  Let me

17 just say, Your Honor, we took great pains not to put them in

18 any difficult position and not to disclose anything more than

19 was necessary, which is why, Your Honor, if you're trying to

20 define -- it is absolutely critical that you define the scope

21 of the representation for purpose of 1.9, absolutely

22 essential.  Because otherwise, you know, somebody could say,

23 "I retained, you know, you know, Joe Smith as my general

24 lawyer," and what's reasonably, you know, likely to be

25 provided to, you know, Ms. Smith in that context, well, it's
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1 everything, you know.  But if that's not accurate, that

2 doesn't accurately reflect the scope of the engagement, then

3 Ms. Smith is certainly entitled to rebut that.  And the cases

4 that talk about a presumption of the sharing of information,

5 those are not the rebuttable presumptions, nor could they be.

6 You know, we ought to be able to, and we have, to provide

7 Your Honor with evidence of precisely what the scope of the

8 engagement was.  We think we were able to provide Your Honor

9 with that evidence without compromising any of the underlying

10 privileged information to the extent that it exists.  And,

11 Your Honor, the reality is if you look at just the objective

12 evidence, forget about the testimony, but if you look at the

13 objective evidence, you look at, you know, what is -- what

14 are the documents we have that define the scope?  Well, it's

15 the FLA.

16             Now, Mr. Schiavoni said I'm desperate for relying

17 on the FLA. It's the document that they say governs the relationship

18 and it's a document that on its face applies to non-claims legal

19 services.  That's a defined term.  That's not, you know, Boy

20 Scouts are simply trying to characterize the scope of the

21 work.  It is the actual language that Century insisted that

22 we agree to and that we did.  And, you know, likewise if you

23 kind of understand the scope of the representation, looking

24 at the objective evidence like our engagement letter, is I

25 think a way to avoid this issue of whether or not we were
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1 privy to confidential information.

2             But in any event, Your Honor, you heard from Mr.

3 Sneed.  He was quite emphatic about this, that the scope of

4 the work that we actually did do is entirely consistent with

5 the way it's described in the FLA and it did not involve the

6 underlying direct insurance claims coverage disputes, it just

7 did not.  And, you know, frankly, Your Honor, again, if you

8 think about this from a 1.9 perspective, the question is, was

9 there information that could have materially advanced the

10 position of Boy Scouts in connection with any of that?  And,

11 you know, it was quite notable I think when you heard from

12 Ms. Russell and Mr. Schwartz, it was all pretty vague, Your

13 Honor.  And they may say, "Well, it's vague because we didn't

14 want to get into the details."  Well, Your Honor, I've got to

15 tell you, there are ways to describe things with some more

16 detail that doesn't necessarily compromise or reveal the

17 underlying information.  And, you know, that's -- it's simply

18 not what happened.  You know, we got some very general and

19 conclusory assertions about information that was shared.

20 And, you know, Mr. Sneed, you know, in his rebuttal case said

21 that's just not accurate.

22             And, again, Your Honor, the point is, we are entitled to

23 defend ourselves here.  And it just cannot be the case that

24 this is an irrebuttable presumption.  The whole purpose of

25 having Mr. Sneed provide some rebuttal testimony at the very
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1 end was precisely because of the sort of vague and conclusory

2 assertions that were being made about information that was

3 shared just weren't consistent with what actually happened.

4             And so, Your Honor, that's the evidence in front

5 of you.  We don't think that under a Rule 1.9 standard that

6 these are matters that are substantially related.  And I'm not

7 going to repeat myself in terms of the other, you know, factors

8 that would go into that and the reasons why they were not

9 substantially related.  But simply on the testimony itself,

10 Your Honor, I think you heard, you know, from Mr. Sneed,

11 who's been doing this for a very long time.  He very clearly

12 explained to you what was and was not at issue and what

13 information was and was not provided, Your Honor, and I think

14 that ought to, you know, end the matter.

15             Your Honor, let me just conclude by saying, again,

16 I think the Kate's law affords you considerable discretion here.

17 And, you know, we would urge Your Honor to keep in mind as

18 you consider how to rule and how to exercise that discretion

19 what Mr. Abbott said, which is that, you know, ultimately the

20 reason why we're in front of you and the reason why Boy

21 Scouts have asked that you retain simply as their counsel is

22 to try to accomplish the goals that we explained, that Ms.

23 Boelter explained to you on the first day hearing, which is

24 to provide for equitable compensation to victims in a prompt

25 manner and to preserve the mission of the Boy Scouts.  And
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1 I'm here on behalf of Sidley, but I can't help but just make

2 the point, Your Honor, that that's what we were retained to

3 do by Boy Scouts, that's what we intend to do on behalf of

4 our client.  We will do that with all appropriate vigor.  And

5 nothing with respect to our representation of Century will

6 compromise that, particularly in light of the use of Haynes

7 and Boone and the other structures that we proposed to put

8 into place.

9             And with that, Your Honor, unless you have any other

10 questions, I would urge that you grant the application of

11 Sidley as debtor's counsel.

12             THE COURT:  Thank you.  I do not have any questions.

13             MR. SCHIAVONI:  Your Honor, Tancred Schiavoni, just three

14 sentences.  One, we would like to lift the redactions for how

15 the word "non-claim services" is used in the agreement

16 because we think, basically, Sidley is taking advantage of

17 the redaction to make an assertion that's just completely

18 baseless about how that term is used.  It's not used for the

19 scope of the engagement.  In fact, it expressly says

20 otherwise.  And our offer stands to make a proffer in camera

21 about the conflict.  Thank you, Your Honor.

22             THE COURT:  All right.  Thank you.

23             MR. ABBOTT:  Your Honor, Derek Abbott from Morris Nichols.

24 If I may just very briefly, Your Honor.  The one thing that I

25 think is important for me to stress and happily Mr. Ducayet
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1 stole a little bit of my thunder here, so I'll be very brief.

2             Your Honor, I am not prone to hyperbole and I am not

3 exaggerating when I suggest to the Court that this proceeding

4 is, you know, of an existential nature for the Boy Scouts,

5 both financially and mission-wise.  They recognized that when

6 they came into this proceeding.  They chose Sidley confident

7 and Sidley's ability to help them through it, and they

8 desperately need Sidley's continued help.  Obviously, there

9 would be alternatives, but those are problematic alternatives

10 both in terms of time and in terms of money, both of which

11 are scarce for these debtors, Your Honor.  So I would urge

12 the Court to deny the objection and approve the application

13 of Sidley.  Thank you.

14             THE COURT:  Thank you very much.  Okay.  Well, I

15 am going to take this matter under advisement.  I would ask

16 that someone, as they did with the evidentiary hearing, order

17 a copy of the transcript on an expedited basis.  And, Mr.

18 Stamoulis, I would like a set of the five that you -- that

19 Century used, if that could be forwarded to Mrs.

20 Johnson and to other counsel.  If it hadn't been previously,

21 I would like a set of that.

22             MR. STAMOULIS:  I believe that was done just

23 moments before the hearing began at 2, Your Honor, so that

24 should be there.

25             THE COURT:  So I may have that, okay.  Thank you

Case 1:20-cv-00798-RGA   Document 4-3   Filed 06/25/20   Page 124 of 127 PageID #: 560



Page 125

1 very much. I appreciate the argument.  I -- I really -- I really

2 appreciate counsel helping me understand how I should

3 reconcile some of these cases, which I think is not

4 necessarily apparent from the cases themselves.  So I will

5 get back to you as soon as I can with a decision.  I

6 understand the need to have this matter resolved, at least at

7

8 the bankruptcy court level, and I will get back to you as

9 soon as I can.  We're adjourned.

10             MR. DUCAYET:  Thank you, Your Honor.

11                (Proceedings concluded)
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 (Telephonic hearing commenced at 10:06 a.m.) 

 

  THE COURT:  Good morning, counsel, this is Judge 

Silverstein.  We’re here for the hearing in the Boy Scouts of 

America case, case number 20-10343. 

  And, Ginger, would you please remind everybody of 

the protocol for the hearing. 

  THE CLERK:  It is extremely important that you put 

your phones on mute when you are not speaking.  When 

speaking, please do not have your phone on speaker as it 

creates feedback.  This also helps with the background noise 

so that we can hear the person that is speaking and get an 

accurate record. 

  Also, it is very important that you state your 

name each and every time you speak for an accurate record.  

Your cooperation in this matter is greatly appreciated.  

Thank you. 

  THE COURT:  Thank you. 

  Okay.  Mr. Abbott.   

  MR. ABBOTT:  Good morning, Your Honor.  Derek 

Abbott here for the Boy Scouts, affiliated debtor.  Your 

Honor, thank you for making the time today. 

  There were, I should say, a number of agendas 

filed.  Most recently this morning, there were also a number 

of relatively late filings, Your Honor; unfortunately, some 

Friday afternoon and, finally, one status matter this 
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morning. 

  Your Honor, but if I could just roll through that 

third amended agenda, if the court has received that. 

  THE COURT:  I don’t have it, but -- I don’t have 

that one, but I’m sure I’ll be able to follow, so just go 

ahead. 

  MR. ABBOTT:  Thank you, Your Honor.  It looks like 

orders have been entered on agenda items number 1 through 4. 

Five, six and seven there were certificates filed and there 

weren’t hearings unnecessary, unless the court has questions 

and so, I wanted to, obviously open up to the court to see if 

there were questions on five, six and seven. 

  Number five, Your Honor, was the committee’s 

application to retain the Reed Smith as counsel.  And I have 

not seen an order on that one, Your Honor. 

  THE COURT:  Okay.   Thank you.  Yes, now, I’m 

embarrassed to say I have not -- I wasn’t focused on these 

applications, so I will review them and if I have any 

questions, I will reach out individually to counsel and let 

them know and we’ll get those resolved quickly. 

  MR. ABBOTT:  Thank you, Your Honor.  Much 

appreciated. 

  Your Honor, numbers eight and nine have been 

adjourned which brings us to the matters that are going 

forward today, Your Honor.  And with respect to those, Your 
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Honor, I would propose that we go slightly out of order, Your 

Honor, because the bar date motion which is Docket Item 

Number or -- excuse me -- agenda item number 11, Docket Item 

number 18.   

  Your Honor, that has a couple of witnesses and we 

thought given the witnesses’ participation in the hearing, we 

probably ought to run that one first and then excuse them, if 

possible, once we’re through that motion.  And if that’s 

acceptable to the court, I think that’s where we ought to 

start. 

  THE COURT:  I agree.  Let’s take the matter with 

the witnesses first. 

  MR. ABBOTT:  Thank you, Your Honor. 

  So, then Docket Item Number 11, I will turn the 

mike, as it were, to Ms. Boelter. 

  MS. BOELTER:  Thank you, Your Honor.  Jessica 

Boelter, Sidley Austin on behalf of the debtors. 

  Your Honor, as Mr. Abbott indicated that brings us 

to the bar date motion which is agenda item number 11. The 

bar date motion was filed at Docket Number 18. 

  Our presentation, Your Honor, essentially has two 

parts.  The first is to walk the court through the various 

filings that have been made over the last couple of months, 

at a very high-level just because I understand there’s been 

quite a few filings.  This order does involve seven different 

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 8 of 161 PageID #: 571



                                             9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

exhibits.  And just given that we are in our virtual 

courtroom, we thought it might make sense to walk the court 

through that. 

  Once that concludes, Your Honor, we would turn to 

walking through the remaining objections.  And the good news 

is, Your Honor, we think that they are very discreet, at this 

point.  The parties have worked tirelessly over the last 

several weeks, and even through the weekend, up until three 

o’clock this morning to get these pleadings in a condition 

such that we believe we have resolved the vast majority of 

the remaining objections. 

  As Mr. Abbott indicated, the debtors did submit 

two declarations from Dr. Shannon Wheatman.  We do not 

believe that the remaining objections implicate Dr. 

Wheatman’s testimony, but we will -- Dr. Wheatman is on the 

line.  You may see her on Zoom right now. 

  What we’d like to do is proffer her two 

declarations that appeared at Docket Number 556 and then a 

supplemental declaration at 631 into evidence.  We are 

proffering Dr. Wheatman into evidence as an expert on, you 

know, designing and implementing noticing programs, 

particularly with respect to bar dates and other class 

actions, mass tort situations. 

  So, with that, Your Honor, I’d like to move her 

declarations into evidence.  And, again, she’s available for 
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cross-examination or any questions that the court may have. 

  THE COURT:  Does anyone object to the admission of 

Dr. Wheatman’s declaration and supplementation declaration? 

  MR. SCHIAVONI:  We don’t object -- Your Honor, 

Your Honor, this is Tancred Schiavoni for Century.  We don’t 

object to the tender of the declaration, but we do have a few 

questions. 

  THE COURT:  Okay.  Well, I hear no objection to 

the declarations coming into evidence, so they are admitted. 

 (Declaration of Dr. Shannon Wheatman, Dockets 556, 632, 

admitted)  

  THE COURT:  And I will, of course, permit cross, 

so. 

  MS. BOELTER:  And, Your Honor, just one -- this is 

Jessica Boelter, again, for the debtors. 

  THE COURT:  Yes. 

  MS. BOELTER:  With respect to the cross, the 

evidentiary portion of the bar date motion, I, myself, and my 

partner, Michael Andolina, will be handling that together.  

He’ll be handling the evidentiary portion to the extent we 

need to do any redirect examination. 

  THE COURT:  Okay.   

  MR. SCHIAVONI:  And, Ms. Wheatman, are you there?  

This is Tancred Schiavoni for Century? 

  MS. WHEATMAN:  Yes, I am here. 
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  MR. SCHIAVONI:  Okay.  Are you -- 

  THE COURT:  Hold on; hold on, Mr. Schiavoni, 

because I need to swear the witness in. 

  Here, she is.  Okay.   

  Dr. Wheatman, this is Judge Silverstein, I’m going 

to swear you in.  Can you raise your right hand, please? 

SHANNON WHEATMAN, WITNESS, SWORN 

  THE COURT:  Please state your full name and spell 

your last name for the record? 

  THE WITNESS:  Shannon R. Wheatman; W-H-E-A-T-M-A-

N. 

  THE COURT:  Thank you.  Mr. Schiavoni 

CROSS-EXAMINATION 

BY MR. SCHIAVONI: 

Q Ms. Wheatman, are you offering testimony as part of 

your expert affidavit as an expert on the legal elements of 

the claims in the various states for which claims will be 

submitted? 

  UNIDENTIFIED SPEAKER:  Objection as to the form of 

the question, Your Honor.  I don’t know what Mr. Schiavoni is 

referring to when he says claims? 

  THE COURT:  Can you restate your question? 

  MR. SCHIAVONI:  Yes. 

BY MR. SCHIAVONI: 

Q Ms. Wheatman, as part of offering -- Ms. Wheatman, in 
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offering the opinions you have for your expert affidavit, are 

you offering opinion as to the legal element of the abuse 

claims or the claims that are subject to the notice in the 

multiple states for which claims will be submitted? 

A My opinions are strictly on the efficacy of the actual 

notice program to reach potential claimants in 

(indiscernible) states.  So, as far as anything regarding to 

legal claims that’s not my area of expertise. 

  MR. SCHIAVONI:  Your Honor, I have no further 

questions.  Thank you very much. 

  THE COURT:  Thank you.   

  Does anyone else have any questions for Dr. 

Wheatman? 

 (No verbal response) 

  THE COURT:  I hear no one.   

  Dr. Wheatman -- Mr. Andolina, I assume you don’t 

have any follow-up? 

  MR. ANDOLINA:  No follow-up, Judge.  Thank you. 

  THE COURT:  Okay.  Thank you. 

  Dr. Wheatman, you are excused. 

 (Witness excused) 

  THE WITNESS:  Thank you. 

  MS. BOELTER:  Thank you, Your Honor.  Jessica 

Boelter again, Sidley Austin, for the debtors. 

  May I proceed with the presentation? 
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  THE COURT:  Well, let me find out if there is any 

other evidence that any party is going to adduce. 

  MR. KORNFELD:  Good morning, Your Honor.  Alan 

Kornfeld, Pachulski Stang Ziehl & Jones for the tort 

claimants committee. 

  Your Honor, yes, the tort claimants committee also 

has a witness, Dr. Jon Conte.  Dr. Jon Conte is present in 

the conference, and we would like to offer his testimony.  

May I go forward with that? 

  THE COURT:  Yes.   

  MR. KORNFELD:  Thank you, Your Honor. 

  Dr. Conte, as I said is present virtually in 

court.  He has, as admitted in his declaration which is at 

Docket Number 601, extensive experience in the areas of child 

sexual abuse and research methodology on issues related to 

childhood sexual abuse.   

  He is the professor emeritus in the School of 

Social Work at the University of Washington and director of 

the Joshua Center on Child Abuse at that university.  He 

spent four decades in the field of study of childhood sexual 

abuse.  He’s extensively published as detailed in his CV 

which is at Docket Number 603. 

  He’s served on panels of the National Academy of 

Science, the National Institute of Mental Health, and various 

other institutions, all in the areas of childhood sexual 
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abuse. 

  He has evaluated literally thousands of child 

youth and adult youth of childhood sexual abuse throughout 

his career.  He has evaluated victims of childhood sexual 

abuse, survivors of childhood sexual abuse who have 

participated in Boy Scouts in the states of Illinois and 

Washington. 

  Dr. Conte has testified as an expert, Your Honor, 

over 160 times in various states throughout the country.  He 

has also served as a court-approved expert in the creditor’s 

committees of the bankruptcies of the Archdiocese of Portland 

and Milwaukee.  He’s the editor of various journals on 

childhood sexual abuse. 

  And, Your Honor, based on his training and very 

extensive experience, I would move the court to accept 

Professor Conte as an expert in the field of and issues 

related to the effects of childhood sexual abuse on adult 

youth and children who are survivors of that abuse.  And on 

the issues related to research methodologies on the studies 

of issues with respect to childhood sexual abuse. 

  THE COURT:  Does anyone object? 

  MR. SCHIAVONI:  Your Honor, this is Tancred 

Schiavoni for Century.  Given the tort claimant’s limitation 

on the scope of Mr. Conte’s area of expertise being limited 

to that of the effects of child abuse and, I take it, the 
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psychological impacts of the child abuse, we have no 

questions. 

  I understand him not being tendered as an expert 

on the legal elements of childhood abuse. 

  MR. KORNFELD:  Your Honor, if I may, that is 

correct. Dr. Conte is not a lawyer.  He is an expert on 

childhood sexual abuse.  I would, again, move his admission 

as an expert in that area.  And as long as we’re doing this 

together, I would move the admission of his declarations into 

evidence and he’s available for cross-examination if anybody 

has cross-examination questions.  I would, again, reserve the 

right to redirect if Dr. Conte is cross-examined. 

  THE COURT:  Okay.  Let me ask if anyone objects to 

Dr. Conte being offered as an expert in the field that Mr. 

Kornfeld has stated or the admission of Dr. Conte’s 

declaration? 

 (No verbal response) 

  THE COURT:  I do not hear anything.  He’s accepted 

as a witness and the declaration admitted. 

 (Declaration of Dr. Jon Conte, admitted) 

  THE COURT:  Let me ask if there is any cross-

examination of Dr. Conte? 

  MR. SCHIAVONI:  Your Honor, it’s Tancred 

Schiavoni, just very briefly.  I have just two things. 

  THE COURT:  Okay.  Let me see if I can find Dr. 
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Conte.  Dr. Conte, I need to swear you in.  There you are. 

  Can you raise your right hand, please?  Thank you. 

  MR. CONTE:  Yes, ma’am. 

JON CONTE, WITNESS, SWORN 

  THE COURT:  And will you please state your full 

name and spell your last name for the record? 

  THE WITNESS:  It’s Jon, J-O-N; last name is Conte 

-- C-O-N-T-E. 

  THE COURT:  Thank you.  Mr. Schiavoni. 

CROSS-EXAMINATION 

BY MR. SCHIAVONI: 

Q Mr. Conte, is it -- I’ve read your declaration, is my 

understanding correct that one of the things you tried to do 

in your declaration is try to convey your concern that some 

questions that are posed in the proof of claim might 

discourage claimants from filing a claim? 

A Yes, sir, it is. 

Q In making the comments you made to the questions that 

are posed, was one of the things you tried to do was 

generally just make it easier for people to fill out the 

proof of claim? 

A Yes, sir, to make it easier, but also sensitive to the 

experience of filed victims who are now adult survivors of 

sexual abuse. 

Q Okay.  And can you tell us what questions did you add 
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to the proof of claim to try to eliminate the prospect that 

people that didn’t have meritorious claims wouldn’t fill out 

the form? 

A I tried -- well, yeah, that’s a good question. 

 There are several areas.  I suggested more categories 

of harm or damage.  I also suggested more behaviorally 

specific language as to what sexual abuse is and then wrote 

down various types of sexual abuse that would be potentially 

relevant in judging a claim. 

Q And by adding boxes for more different types of sexual 

abuse, what aspect by adding those boxes made it more 

difficult for people who didn’t have a valid claim to sort 

those out by the form? 

A I -- 

  MR. KORNFELD:  Your Honor, objection.  That’s 

vague and, if particular, what he’s talking about people who 

don’t have a valid claim.  People’s claims have not been 

submitted, much less adjudicated at this point. 

  THE COURT:  I’m going to overrule that objection 

and see if Dr. Conte can answer the question. 

BY MR. SCHIAVONI: 

A No one question on the proposed proof of claim goes 

directly to validity.  I would assume you would determine 

validity of claims by looking at the responses to a number of 

different questions that are throughout the form. 
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 The checklist provides an opportunity for an adult 

survivor hasn’t processed abuse, who can’t describe the 

intimate details without getting triggered for summarizing 

the types of conduct they experienced. 

 And then providing an optional narrative also gives 

survivors, who are able, to provide a description of the 

abuse they experienced.  The narrative is more complicated 

because most of these predators will have been abused more 

than one time, some of them multiple times over many years.  

And so, describing multiple events of sexual abuse is 

extremely difficult. 

 But given the option and then dealing with a 

combination of the boxes which describe experience which is 

less threatening (indiscernible) to fill out and then an 

optional narrative seems to provide the information that 

you’re asking for, along with other answers about 

credibility. 

Q Mr. Conte, am I-- you used the word optional several 

times.  Am I correct that one of the changes made by the 

committee throughout was to make narrative submissions of the 

claims entirely optional so that the claimant, if they chose, 

to just check the boxes? 

A I think in terms of the describing the abuse that’s 

true.  In terms of describing the harms and damages, in 

addition to the checking off various harms and damages, there 
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is required narrative where the survivor can describe from 

their own perspective how they’ve been harmed.   

 So, I think the only optional area really has to do 

with describing the abuse in detail which is likely to be the 

most triggering, the most complicated.  Fundamentally, I 

don’t think it addresses the question of credibility of the 

claim that you raised. 

Q Is there anything that would prevent someone -- just 

assume for a moment that there might be some people out there 

who, you know, after a national advertisement campaign, you 

know, might be ill-motive and might be inclined to fill out 

the boxes, you know, with ill-motive.  Is there anything that 

would allow you identify those fellows or ladies who filled 

out the form in such a manner? 

A No.  You have to look at -- 

  MR. SCHIAVONI:  Your Honor -- I have no further 

questions, Your Honor.  

  THE COURT:  Does anyone -- 

  MR. KORNFELD:  Your Honor, this is Alan Kornfeld, 

I will have redirect, if there’s no other cross. 

  THE COURT:  Let me ask.  Is there any other cross? 

 (No verbal response) 

  THE COURT:  Okay.  I have one question and maybe 

it’s best to do it first before -- Mr. Kornfeld, before you 

do the redirect. 
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  Dr. Conte, from the perspective of the abuse 

victim, is it better to fill out a tort (phonetic) form first 

with respect to its claim and then a longer form that asks 

for all of the details that is contemplated in these proposed 

forms or is it better to do it all at once?  So, basically, 

is it best to get asked once or twice for information? 

  THE WITNESS:  I think it’s much better to ask 

twice within an initial shorter set of questions and then 

more detailed later.   

  You have to remember, it’s many of the people who 

will be responding to this don’t have lawyers; they haven’t 

come forward before.  They get the notice and they have to 

make a really complicated decision recognizing that there is 

a bar date, a certain after which they cannot respond.   

  They really have to weigh the pros and cons of 

coming forward. And so, I think to give them the initial 

notice, let them file it, and then have a chance to come back 

and provide additional information is likely to be more 

supportive of those predators who are going to be the most 

difficult to reach because of the ones that haven’t come 

forward yet. 

  THE COURT:  Okay. Thank you. 

  Do you have -- 

  MR. KORNFELD:  Thank you, Your Honor. 

  THE COURT:  Well, no let me ask a follow-up 
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question.  I’ll take the liberties all lawyers do when they 

say they only have one question. 

  MR. KORNFELD:  Very well. 

  THE COURT:  Dr. Conte, do you have a view as to 

how short that initial form should be, what question should 

be in the first form and what question should be in the 

follow-up form? 

  THE WITNESS:  I guess it would depend, Your Honor, 

on what the purpose of the first form is.  If it’s to make a 

general assessment of whether or not this is a potentially 

valid claim then you would want to know what involvement they 

had with the scouts, potentially where, summarizing the types 

of abuse they experienced, and some sense of the harm would 

be an initial cut. 

  And then other questions such as whether they were 

witnesses, whether they told anybody, that kind of thing to 

be asked in a follow-up.  And if you decided that a narrative 

really was important for some reason, the first form would 

sensitize the untreated and currently unidentified survivor 

with a notice that they had to be able to provide more 

information later. 

  THE COURT:  Thank you.  And I will let Mr. 

Kornfeld ask any questions.  For Mr. Schiavoni, also, follow-

up with anything based on what I asked.   

  MR. KORNFELD:  Thank you, Your Honor.  This is 
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Alan Kornfeld again. 

REDIRECT EXAMINATION 

BY MR. KORNFELD: 

Q Dr. Conte, Mr. Schiavoni asked you about your 

suggestion that the narrative description of the abuse that 

the survivor had suffered by optional. That is, the survivor 

either has opportunity to check the box or to provide the 

narrative or both.  Why do you suggest that the narrative be 

optional? 

A Well any manner that is potentially traumatic, it 

potentially overloads the respondent because most of these 

claimants will have abuse, multiple incidents over abuse 

often over a long duration. And it doesn’t really answer the 

question about the validity of the claim. 

 This research summarized by Dr. Siegel, the 

psychiatrist at Stanford, about witness statements.  And he 

points out that there’s no research that suggests that a 

motion that is consistent with what is being described or 

detailed in memory necessarily tells you whether it is an 

accurate memory or not 

 So because it is potentially off-putting and 

potentially traumatizing, I think it’s more important to give 

the respondent an opportunity to provide it, if they want to.  

And, to be clear, some claimants will probably want to.  But 

you could have a very detailed, very emotional description of 
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a series of horrible events and that’s not necessarily a true 

event.   

 It’s probably IQ.  If someone is very smart and they’ve 

seen enough movies, they could probably describe an 

experience as if they had had it and convinced the reader 

that they had it when, in fact, they never had the 

experience.  It’s a fiction. 

Q And that brings us to another issue that Mr. Schiavoni 

raised with you that I want to ask you about too.  Mr. 

Schiavoni in one of his questions talked about those with an 

ill-motive.  And I believe what he meant was those who might 

lie on the form, fabricate, prevaricate, people who would 

commit a fraud on the court.   

 Does a narrative requirement mean if there is a 

narrative on the form that you will be able to ascertain 

whether the form is accurate and truthful? 

  MR. SCHIAVONI:  Objection.  Your Honor, I would 

just object that there’s no foundation that Mr. Conte’s done 

any studies on this, looked into, considered it at all.  

There’s been no foundation. 

  THE COURT:  No -- 

  MR. KORNFELD:  Well, it’s interesting, Your Honor, 

that Mr. Schiavoni was asking Dr. Conte questions in the 

area. 

  THE COURT:  Yeah, I’m going to overrule the 
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objection. 

BY MR. KORNFELD: 

Q Dr. Conte, do you have my question in mind? 

A Yeah, if you could ask it again, just to be clear. 

Q Sure.  In simple terms, does requiring a claimant to 

fill out a narrative description of the abuse that the 

claimant survivor suffered translate into giving anybody 

information that will allow them to determine whether the 

claim is accurate and truthful? 

A It does not. 

Q Would you explain to the court why it does not, please? 

A Well, again, the smarter the person is making a 

fraudulent claim is and the more movies about abuse they 

could describe in intimate detail what a post-traumatic 

stress intrusive image is because they’ve seen it documented 

or displayed in multiple movies.   

 So the amount of detail, the richness of detail, the 

emotion that is communicated is immaterial or unrelated to 

validating a statement of a witness, and that’s what Dr. 

Spiegel essentially summarized many years ago. 

 This is a terribly important question.  It comes up all 

the time when you have kids as witnesses, as well as adults.  

How do you determine what someone said is accurate or not?  

And in a rare exception of when somebody describes something 

that’s physically impossible. 
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 For example, if somebody said I was abused by every 

member of my troop, that’s very unlikely to have happened.  

So, in that rare circumstance a narrative might tell you 

something.  But in all the others, it can be rich in detail 

or somebody may also not have complete memory.  They may say 

well it happened and, you know, I was in a tent and the next 

thing I know my pants were down. 

 Now they may not, in some people’s judgment, make a 

valid claim but the lack of risk detail is simply because the 

traumatized person can dissociate when the abuse is taking 

place.  So rich detail or absent of detail doesn’t really 

provide an answer as to credibility of a claim. 

  MR. KORNFELD:  Your Honor, at this time, I have no 

further questions. 

  THE COURT:  Thank you.  Anyone else with questions 

for Dr. Conte? 

 (No verbal response) 

  THE COURT:  I hear no one.  Thank you, Dr. Conte.  

You’re excused. 

 (Witness excused) 

  MR. CONTE:  Your Honor, do I need to stay on the 

Zoom or do I leave? 

  THE COURT:  You do not need to stay, but you are 

welcome to if you choose. 

  MR. CONTE:  Thank you, Your Honor.   
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  THE COURT:  Thank you.  Okay. Do we have anymore 

witnesses?  I’m not aware that we do, but I just want to 

doublecheck. 

  MR. KORNFELD:  Your Honor, the tort claimants 

committee does not have anymore witnesses.  And with 

admission of Dr. Conte’s evidence, which the court has done, 

we rest the evidentiary portion of our case. 

  THE COURT:  Thank you.   

  Okay.  Ms. Boelter. 

  MS. BOELTER:  Thank you, Your Honor. Again, for 

the record, Jessica Boelter, Sidley Austin, on behalf of the 

Boy Scouts of America and Delaware BSA, LLC. 

  Your Honor, I’m going to start by providing the 

court with an overview of essentially how we got to this 

point with respect to the bar date.  And then, hopefully, 

finish with some good news in the sense that we have 

significantly narrowed the issues that parties had objected 

to with respect to the bar date motion which we hope will 

streamline and, again, hopefully, shorten this component of 

today’s proceeding. 

  Your Honor, as you’ll recall we filed the bar date 

motion on the petition date, on the first date of this 

bankruptcy case.  It’s present at Docket Number 18.  And as 

we explained to the court, both in our informational brief, 

as well as at the first day hearing, we recognize, at the 
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outset of these cases, that establishing a claims bar date, 

particularly for abuse survivors, was particularly important 

for both the debtors and the survivor constituency. 

  The abuse survivors had communicated to the 

debtors prior to the commencement of the Chapter 11 cases 

that they felt like a bar date was essential and that it 

would be essential to advancing negotiations around a global 

resolution of the bankruptcy cases.  So in light of those 

discussions, we wanted to put a bar date on the table 

immediately.  That’s why we filed the bar date motion on the 

petition date.   

  But we indicated multiple times in the motion that 

we knew that it would need to be supplemented, particularly 

with respect to matters pertaining to the abuse survivors and 

their bar date.  We didn’t want to take that action 

unilaterally.  We didn’t want to do it without the feedback 

from official constituencies once appointed.  We did not, you 

know, have an official committee of abuse survivors at the 

outset of these cases, nor did we have an official future 

claimant’s representative. 

  So, as we indicated at that time, we viewed there 

as being sort of a significant hole in the bar date motion as 

of February 18th.  And that dealt with abuse survivors.  And 

when we think about the bar date as it pertains to abuse 

survivors, we’re really dividing that into two components. 
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  The first is just the notion of noticing, the 

actual due process component of the bar date motion.  As Your 

Honor undoubtedly saw from our papers, we, you know, similar 

to other bar motions and mass tort cases, have effectively 

looked at this from both a known and an unknown claimant 

perspective. 

  The known claimants, of course, are those that are 

reasonably ascertainable to us.  And we have proposed a 

first-class mail and email notice program that will reach in 

excess of ten million individuals.  But it was also 

incredibly important to us to reach unknown potential abuse 

survivors.  And, again, the unknown concept here for the Boy 

Scouts of America, it’s particularly complicated.   

  As we said in our papers and as Dr. Wheatman noted 

in her declaration, we’re talking about individuals that may 

not have had any experience with the organization literally 

for decades. They may no longer live in their childhood home.  

And, as a result, we retain Lesomey (phonetic) and Kinsella 

Media, Dr. Wheatman who devised a noticing program so that we 

could reach the universe of potential unknown abuse 

survivors. 

  We presented that program over the course of the 

month of April to the official constituents in the Chapter 11 

cases.  And by the time we got to May 4th which is when we 

filed the description of the publication program with respect 
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to the abuse survivors, as well as Dr. Wheatman’s initial 

declaration.  While we didn’t have buy-in yet from any 

constituency in this case, we felt that Dr. Wheatman’s work, 

which as she indicated in her declaration, is going to reach 

over one hundred million individuals, a 95 percent rate, with 

respect to men over the age of fifty which is our number one 

target audience.  We thought that was pretty extraordinary 

and pretty incredible. 

  But that did not and does not come without a cost.  

As you may have also seen in Dr. Wheatman’s declaration, the 

combination of both the known abuse survivor noticing 

protocol so that the mailing and the emailing, as well as the 

media component of the protocol, the component for the 

unknown claimants, the total cost of that will be $6.8 

million dollars. 

  There’s also a significant timing component with 

respect to the noticing protocol.  Not only does the protocol 

require us to develop content for the notices, but we need to 

buy that content within a specific period of time with 

respect to the particular types of media outlet.  And then 

that content needs to run for a period of time.   And as Dr. 

Wheatman described in her declarations that could be between 

four to seven weeks, depending upon the type of media that 

we’re talking about, whether that’s television, radio, print. 

  And then, of course, once the media component is 
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concluded, there needs to be sufficient time for the abuse 

survivors to process what they’ve heard, review the noticing 

and the bar date forms, and ultimately file their claim. And 

the reason -- I understand that’s laid out in great detail in 

our papers, but I raise it again here, Your Honor, because 

I’m going to come back to this a couple of times during the 

presentation. 

  We have tried very hard to be sensitive to the 

issues confronting abuse survivors, but we had to balance 

that with expense and we had to balance that with time.  So 

we filed the supplement with Dr. Wheatman’s original 

declaration on May 4th.  That supplement is at Docket Number 

557.  Also on that same date at Docket 558 noticed out this 

hearing and an objection deadline which was May 11th at that 

point in time for today’s hearing. 

  We received initially two formal objections, one 

from the tort committee.  That was on Docket Number 601 and 

they also submitted Mr. Conte’s declaration which was 

supplemented at Docket Number 611.  And then the United 

States Trustee also filed an objection initially and that was 

at Docket Number 610. 

  Your Honor, in light of those two objections, the 

debtors sought leave to reply, and actually attached a reply 

to that motion.  That was Docket 630 and we submitted a 

supplemental declaration of Dr. Wheatman at 631. 
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  Incidentally, Your Honor, I don’t know that that 

motion for leave to reply has been granted yet.  I’d be happy 

to address any issues with the motion for leave if you have.  

But, if not, I would be happy to just continue on with the 

presentation. 

  THE COURT:  You can continue.  I’ve read it. 

  MS. BOELTER:  Thank you. 

  Your Honor, following that motion for leave on 

Friday, I think the date was the 15th, we received three 

additional objections or joinders from three insurers: 

Hartford, Century and Alion (phonetic). 

  We continued to work with the constituents 

throughout this weekend.  You know, as I indicated in my 

opening remarks, we’ve had some pretty late nights.  We were 

on with the tort committee until after midnight tonight.  And 

I think at around three o’clock in the morning, this morning, 

our team filed updated drafts of the exhibits and the 

proposed form of order which we believe addresses the vast 

majority of objections that were outstanding with a handful 

of exceptions which I’ll get to at a moment. 

  But we did significantly narrow the issues, and I 

thank all of the parties for working with us.  I understand 

that the tort committee members themselves were actually 

meeting late into the evening to discuss the proof of claim 

form.  It’s an extraordinary effort for an extraordinary 
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notice program. 

  With that, Your Honor, I think I’ll turn to what I 

believe are the remaining objections.  But let me start with 

some good news. 

  The good news is one of the most significant 

issues between the debtors and the tort committee has been 

resolved, and that’s the bar date itself.  You may recall 

that the debtors had proposed a bar date of October 6th.  The 

tort committee had preferred a bar date in late December.  

And over the weekend, we agreed to a bar date of November 

16th, a perfect compromise.  So the blackline documents that 

were filed during the early morning hours, this morning 

reflect that agreement.  

  Another couple points to note, there are no open 

issues to our knowledge with respect to the general bar date.  

And there are no open issues to our knowledge with respect to 

the broad abuse survivor notice program. So, again, the 

program that was designed by Dr. Wheatman. 

  The open issues, as we sit here today, really fall 

into three categories, Your Honor.  Category one are specific 

issues on the abuse survivor proof of claim form itself. 

Category two would be specific issues or, I believe, it’s 

just one issue, at this point, on the abuse survivor long-

form notice.  The long-form notice, I mean, is not the 

publication notice, but the bar date notice that’s Exhibit 2 
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to the order.  And then, finally, it’s our understanding that 

there are two specific issues with respect to the form of 

order itself.   

  If you like, Your Honor, I’m happy to go through 

in detail the remaining issues with respect to those three 

categories of open matters.   

  I guess what I would ask before I dive into that 

is did Your Honor receive the filings that were made very 

early this morning, blacklines of the order and the various 

exhibits? 

  THE COURT:  Yes, I have.  I have not looked at it, 

but I’ve got in front of me Docket 667. 

  MS. BOELTER:  Excellent.  So, Your Honor, if you 

could pull up Docket 667.  I’m going to start with specific 

issues that remain open on the abuse survivor proof of claim 

form.  That’s Exhibit 6 to the actual form of order when we 

get to that point.  It’s in 667-2.  And just to orient you, 

I’m going to be speaking on page 59 of 75 of the ECF PDF 

verse 667-2. 

  THE COURT:  Great. Thank you.   

  MS. BOELTER:  So with respect to this order, there 

are call it three open issues with a couple of subparts on a 

few of them.  The first open issue appears on, again, it’s 

page 2 of 16 of the proof of claim form which is also page 59 

of 75 of 667-2.   And that is the scope of the definition of 
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sexual abuse. 

  Your Honor, the debtors made significant changes 

to this definition in response to the objection that was 

filed by the TCC last week.  Most of those changes were 

reflected in the revised form of order that we filed last 

Thursday, so you don’t see them here.  But just to draw a 

finer point on that. 

  One of the issues that the TCC had raised in their 

objection was that the definition of sexual abuse in the 

original form was actually a definition of abuse.  And it 

included forms of abuse, non-sexual forms of abuse such as 

bullying, physical abuse, or any other types of abuse of a 

non-sexual nature. 

  We have agreed with the TCC to pull non-sexual 

abuse from the sexual abuse proof of claim form.  There’s 

language at the end of this what is sexual abuse basket that 

directs those individuals to file a general proof of claim 

form, but that was one issue.  It was raised in their 

objection. We resolved it. 

  The issue that has not yet been resolved is 

essentially whether this proof of claim form should apply 

only to children or whether it should apply to children in 

non-consenting adults.  The TCC’s perspective is that this 

should only be a child sexual abuse claim form.   

  From the debtors’ perspective, the debtors 
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actually have individuals up to the age of 21 participating 

in their programs. We do have a handful of programs that 

permit use to continue to participate after they turn 18.  In 

addition, as you can imagine, abuse for some individuals may 

start prior to the age of 18 and continue after the age of 

18. 

  From the debtors’ perspective, declaring that this 

should be a solely child abuse form doesn’t necessarily take 

into account the total types of sexual abuse that could 

occur.   

  Now, we understand that filed sexual abuse is not 

only is it terrible, but we are not trying to diminish child 

sexual abuse in any way by including adults in this proof of 

claim form, but we do believe that it is possible for non-

consenting adult participants.  So, again, individuals over 

the age of 18 but under the age of 21 would have a 

(indiscernible) claim and we simply don’t have another form 

for them to fill out other than the general proof of claim 

form.   

  We think it’s appropriate to leave these 

individuals in this form because it’s the exact same 

information we would want to solicit from them with respect 

to their claim.  So that is one open issue. And I have no 

doubt you will hear from Mr. Stang or his colleagues with 

respect to the appropriateness of including non-consenting 
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adult scouting participants. 

  I would just note, Your Honor, you may see this in 

the blackline on page 59 of 75.  The language prior to today 

simply just said non-consenting adult.  We have no limited 

that to non-consenting adult scouting participants which is a 

term that is used in the boy scouts to define individuals 

that have exceeded the age of 18 that are still participating 

in certain of our programs.  That’s open issue one with 

respect to this form. 

  THE COURT:  Ms. Boelter, is that -- it’s not a 

defined term, but is that definition somewhere or is there a 

reference to 18 to 21-year-old or 21 and below anywhere in 

the form? 

  MS. BOELTER:  There is not, Your Honor.  The 

notion of an adult scouting participant actually is defined 

in the Boy Scouts’ bylaws.  I think we could provide 

additional color with respect to what that means with respect 

to this form if that’s where the parties and the court land.  

But that should be a relatively straightforward change that 

we can make. 

  THE COURT:  Okay.   

  MS. BOELTER:  Your Honor, I then go to page 5 of 

16 or if you’re looking at the PDF page numbers at the top of 

Docket Number 667-2.  It’s page 62 of 75.  

  And the next two issues really go to the heart of 
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matters that you were discussing with Mr. Conte during his 

testimony.  There are two questions on the form that we 

understand from the tort committee late last night do not 

provide sufficient optionality between checking the box or 

filling out the narrative.  The tort committee has requested 

that we make it very clear, more clearer than is in the form 

right now, I should say, that the abuse survivor has the 

option of either checking the box or filling out the 

narrative. 

  From the debtors’ perspective, and I’m going to 

walk through some language that’s already in the form, we 

believe that this is already adequately addressed in the 

form, based upon prior comments that we took from the tort 

committee.  We also think, and this is going to go back to my 

efficiency and timing point, and it piggybacks on some of the 

questions that Your Honor asked Mr. Conte. From an efficiency 

and timing perspective, we don’t want to get these forms in 

on November 16th and then have a month or two months of 

follow-up questions simply not so that we can liquidate the 

claims, but simply so that we can assess the sorts of claims 

that have been asserted against us. 

  From the debtors’ perspective, we think that it is 

helpful for individuals to add additional color with respect 

to the check-the-box answers that they’re already providing.  

We just can’t get everything from a check the box. We are 
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very sensitive to the issues that were raised by Mr. Conte, 

and we’re sensitive to the notion that victims could 

potentially be re-victimized or traumatized by filling out 

the narrative.   

  But, in light of that, you know, we already added 

significant additional information to the proof of claim 

forms and I’m sure you will hear from Mr. Schiavoni that from 

the insurer’s perspective having individuals complete both 

check the box and the narrative is critical to their ability 

to understand the nature of the claim. 

  So just to point out a couple of points here.  On 

page 5 of 16, and again that’s page 62 of 75, Part Four, 

“Nature of the Sexual Abuse,” the general instructions with 

respect to Part Four. For example, the first sentence: “For 

Each of the questions listed below, please complete your 

answers underlying to the best of your recollection.” 

  We also say after the note, you’ll see the 

paragraph or the free-standing sentence after the word, note, 

“Please answer each of the following questions, to your best 

ability.  If you do not know or recall, please so indicate.” 

  The question that has caused, as we understand it, 

the most consternation in, at least, Section four of the 

proof of claim form occurs on page 9 of 16, which is, again, 

66 of 75 of the PDF redline.  This question sets up a number 

of check the boxes that individuals can check, and then it 
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says, “Please describe the sexual abuse in as much detail as 

you can recall in the lines below.” 

  Again, we believe that the insert of the words, as 

you can recall, which had been previously requested by the 

tort committee, coupled with the introductory words of this 

section provide significant sensitivity to the abuse 

survivors, but also our design to elicit information that we 

think is important to understand the check-the-box answers 

that the survivors provide. 

  This, Your Honor, occurs in one other instance on 

this form, and that is in Part Five.  Part Five is on page 12 

of 16, or page 69 of 75 of the PDF. 

  Part Five, again, we’ve added the first sentence 

of Part Five to address exactly this concern and it says in 

the parenthetical, “If you currently cannot describe any harm 

you have suffered on account of the sexual abuse, you may 

omit this section for now; however, you may be asked to 

provide the information requested at a later date.” 

  Again, that language was inserted at the request 

of the tort committee to take into account the exact 

sensitivities that Mr. Conte testified about.  That said we 

understand from the tort committee that that’s not 

sufficient, that Part 5(a) which is you’ll see a number of 

check the boxes. 

  Incidentally, the blacklining is due to the fact 
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that the tort committee requested a number of parentheticals 

providing further description of the type of harm that an 

individual could suffer from the sexual abuse, and we took 

those comments verbatim. 

  But as the please describe at the end, it says, 

“Please describe how you were impacted in ways that you now 

connected being related to the sexual abuse you described 

above.”  And then it says, “in as much detail as you can 

recall in the lines below.”  And, again, we felt that that 

was being sensitive to re-victimization, as well as memory 

loss points, but also asked for a narrative which we know is 

important for us to be able to understand simple check-the-

box claims and important, as we understand it, to the 

insurers. 

   Your Honor, with respect to the proof of claim 

form itself, those are the only language issues, I’ll call 

them, with respect to the form. As you may have seen in the 

objections that were filed by the insurers on Friday evening, 

the insurers have a very broad objection to the form, most of 

which deals with sort of an either/or proposition pertaining 

to language in the proposed form of order.  If we don’t have 

language in the proposed form or order indicating that this 

basically under Section 502 of the Code is not prima facie 

evidence of the claim, then they would want a different 

proposed form of order, and that proposed form of order was 
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attached to Hartford’s objection. 

  I’m going to deal with that particular issue when 

we get to the form of order itself because it’s really a more 

broad-based issue that doesn’t deal with specific language in 

this other than I think there’s probably ten-plus additional 

questions that the insurers would like.  We, in fact, 

presented those to the tort committee, and it’s my 

understanding that those questions were all rejected by the 

tort committee.  But I’d like to deal with that issue when I 

get to the form of order, if that’s okay, Your Honor. 

  THE COURT:  That’s fine.  I want to make sure I 

understand the issue with the narrative, which I think Dr. 

Conte testified and is not necessarily the best for winnowing 

out the truth of validity of someone’s claim of sexual abuse, 

either because it can be too detailed or conversely the lack 

of detail, neither of which may help someone winnow out the 

truth of the assertion.  That’s my interpretation of his 

testimony. 

  So is the concern here that whether it’s optional 

or not?  Is that the disagreement among the parties? 

  MS. BOELTER:  That’s exactly right, Your Honor.  

The disagreement among the parties is that it’s not crystal 

clear that this is optional.  The tort committee would like 

it to be optional for the reasons that Dr. Conte testified to 

that the act of filling out a narrative may essentially re-

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 41 of 161 PageID #: 604



                                             42 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

victimize the abuse survivor, and that act, in and of itself, 

may not even elicit the type of information that is required, 

determine the type of claim or the veracity of the claim. 

  And I don’t want to speak for Mr. Schiavoni, but 

as I understand it and the debtors agree, that we do want to 

encourage individuals to complete the narrative on the form, 

not because we want to cause greater trauma to those 

individuals, but we do think it’s helpful to have words, in 

the claimant’s own words, that actually describe the abuse 

that they suffered. 

  It maybe that we can learn more from those words 

than, you know, a check-the-box.  We tried to come up with a 

lot of different boxes that you can check, but, Your Honor, 

we confess we may not have covered everything.  And getting 

from the claimant, in their own words, in a form that, you 

know, clearly -- I know Mr. Conte addressed the possibility, 

you know, if you’re trying to deal with veracity of the claim 

issues, narrative doesn’t do much for you because individuals 

could watch a movie and actually draft a narrative based upon 

actions that they saw in a movie. 

  From our perspective, one, obviously, the form is 

subject to the penalty of perjury.  And, by the way, for 

those that fill it out electronically, there will be a pop-up 

box indicating that the form is truthful.  But for anyone 

that’s ever been bound to fill in a check-the-box form and 
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has felt that there were no boxes that necessarily applied to 

that individual’s situation or tried to understand an 

individual situation based solely upon boxes that would be 

made available to potentially multiple thousands of people.  

We just didn’t think that made a lot of sense. 

  We think the narrative really does enhance our 

ability to understand the boxes, understand and test the 

level of abuse and the type of harm that may have occurred.  

And we believe that we have done that with sensitive 

disclosures around those requests that try to take into 

account that, one, these victims may not recall precisely 

what happened to them.  We’re asking them to do their best.   

  And, two, if, for whatever reason, they don’t fill 

out the form, like we said in the lead-in to Part Five, we 

may, at a later date, ask them for more information, so 

they’re aware that we may have to go back and do it again.  

But that, you’re right, Your Honor; the issue is really do we 

make the language in the form more optional then it currently 

is. 

  THE COURT:  Okay.  Thank you.   

  MS. BOELTER:  Okay.  So, let’s deal with specific 

issues on the abuse survivor notice.  And just to orient you, 

Your Honor, this is the abuse -- 

  MR. STANG:  Your Honor -- Your Honor, this is Mr. 

Stang.  If I could just interrupt Ms. Boelter for a moment. 
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  We have a lot of pleadings that we’re looking at 

that were filed, for us, really early in the morning on the 

West Coast.  We’re struggling to try to get through these and 

be able to be responsive to you throughout this hearing.  

Could we deal with the proof of claim issues and then go to 

the notice?  It might make it easier to check off that we’ve 

taken care of something. 

  It’s up to you, but we’re going to have a long 

presentation then Ms. Boelter.  Then Mr. Schiavoni may give -

- you know insurance companies may give long presentation on 

all these different issues.  Is it -- would you -- I’m asking 

you if it would help you to say, all right, let’s get the 

claim nailed down, and now let’s move onto the next thing and 

so, I’m just putting that out there. 

  MR. SCHIAVONI:  Your Honor, Tan Schiavoni.  I 

would just suggest that that almost puts the cart before the 

horse because the threshold issue is really the form of 

order, what it is we’re trying -- what is the purpose of the 

proof of claim.  If that issue might narrow the disputes 

about the proof of claim itself. 

  MS. BOELTER:  And, Your Honor, I’m happy -- we can 

proceed however the court and parties would like.  We can 

also turn immediately to the form of order to address, as Mr. 

Schiavoni called it, perhaps could be a threshold issue with 

respect to the insurers. 
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  THE COURT:  Okay.  Well, I’d like to probably 

understand the totality of the issues between the parties, 

but if there is an overarching issue with respect to the 

order, why don’t we turn to that? 

  MS. BOELTER:  Very good, Your Honor.   

  There are two issues in the proposed form of 

order, but one pertains to the issue that Mr. Schiavoni just 

raised.  And what I would ask Your Honor is the form of order 

appears in Docket 667-2, it’s Exhibit B.  The paragraph in 

question that the parties have the dispute over occurs on 

page 15 of 75 of the PDF.  It’s actually page 14 of that 

blackline order and it’s paragraph eleven. 

  THE COURT:  Okay. 

  MS. BOELTER:  Your Honor, the issue between the 

TCC, the debtors, to a certain extent, although our position 

is clearly reflected in paragraph eleven, and the insurers is 

essentially what is the legal significance of the abuse 

survivor proof of claim. 

  From the debtors’ perspective, the abuse 

survivor’s proof of claim tells us who may be creditors of 

the debtor.  It tells us that not only for voting purposes, 

but it tells us that also for purposes of when we get to plan 

time what we need to do with respect to those claims. 

  The pleadings or the notices say repeatedly 

throughout if you don’t file a proof of claim form, you are 
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by definition not a creditor.  Your claim is essentially 

barred.  It’s a bar date, unless an exception applies and the 

exceptions are clearly set forth in the rules. 

  But if you do file an abuse survivor’s proof of 

claim, it’s the debtors’ position that that does not mean 

that your claim is liquidated.  It does not mean that we have 

set your claim up to be liquidated.  It simply means that you 

are a party that is asserting a claim in connection with 

these cases and that claim is an abuse survivor claim. 

  We believe and it’s consistent with virtually 

every mass tort case that the plan of reorganization that is 

ultimately negotiated in this case will provide a process for 

allowing abuse survivor claims and liquidating abuse survivor 

claims that will either be set forth in the plan itself or in 

the trust distribution procedures.  So the proof of claim 

form itself is not a form to liquidate an abuse survivor 

proof of claim.   

  So, to that end, following discussions with the 

insurers, we added, and it doesn’t reflect in this blackline 

because it was added to the version that was filed last 

Thursday, but we added paragraph eleven which says, “the 

allowance and the process for allowance of sexual abuse 

claims and the treatment thereof will be subject in all 

respects the terms of any confirmed plan or reorganization 

for the debtors and any trust distribution procedures that 
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may be approved in connection therewith.” 

  The insurers will likely give Your Honor their 

position.  I know they will, in fact.  But as we understand 

it, they thought the language should go further.  And 

essentially say that the abuse survivor proof of claim would 

be utilized for voting and for the mediation.  But from a 502 

perspective would not have the prima facie validity of the 

claim.   

  From the debtors’ perspective that went beyond the 

four corners of the relief that we had asked for in the 

original motion.  It was an issue that was raised with us in 

the middle of last week.  We feel that the language in 

paragraph eleven adequately protects their rights and our 

rights with respect, and the sexual abuse claimant’s rights, 

with respect to the liquidation and future allowance of the 

claim and the process for doing that. 

  As I’m sure you’ll hear from Mr. Stang, the tort 

committee has now requested that we add language to paragraph 

eleven.  That is exactly the opposite of what the insurers 

have asked for.  They want paragraph eleven to say that the 

proof of claim form is, in fact, prima facie evidence of the 

validity of the claim, unless it’s objected to. 

  So that sets up the disputes between the parties, 

Your Honor.  Again, we, the debtors, believe that eleven is 

not only consistent with what we see in virtually every mass 
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tort case, but it’s really consistent with the position of 

all parties which are that the claims truly will be allowed 

and they truly will be liquidated in accordance with the 

terms of a plan and the trust distribution procedures.  And 

that these proof of claim forms will be utilized for a number 

of purposes including establishing the fact that an abuse 

survivor is asserting a claim against the debtors. 

  So that’s the overarching issue that Mr. Schiavoni 

referred to. 

  THE COURT:  Okay.  Well, let me hear from parties 

on that issue because I have not had to deal with this issue 

before in the mass tort case, and I’m finding this whole 

proof of claim form process really interesting and, quite 

frankly, contrary to what I think the Code provides in the 

terms of the filing of a proof of claim.  So, I’d like to 

hear from the parties on this issue.   

  MR. STANG:  Your Honor, this is Mr. Stang.  Would 

you like me to go first? 

  THE COURT:  Sure.   

  MR. STANG:  Your Honor, a rose is a rose is a 

rose.  The proof of claim is a proof of claim is a proof of 

claim.   

  The proof of claim has certain impacts and 

consequences and the Code and the Rules tell us what those 

are.  Your claim is allowed, unless it is objected to.  And 
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Rule 3001 says its prima facie evidence.  And I don’t know 

how an order changes what the rule says the proof of claim is 

or changes what the Code says is in terms of allowance. 

  Now, it is true the process after the claim was 

filed would go to the liquidation of the claim and the plan 

will go to the treatment of the claim, but the claim has been 

filed.  The bar date sets up preclusionary effect.  Anything 

after, it’s late.  You have to meet the standard for a late 

proof of claim. 

  The problem with paragraph eleven that we have, it 

says that the allowance of the claim will be subject to the 

terms of a plan of reorg and trust distribution procedures.  

That’s not correct.  The claim is allowed when it is filed 

unless there is an objection. 

  And if this said the treatment of the claim is 

subject to a plan, the liquidation of the claim is subject to 

a plan or objection that’s fine.  But I don’t know how you 

get around 502.  These are not placeholders.  These are not 

raise your hand if you’d like to file a claim later. 

  These are proof of claim.  And they are 

requirements as to the content -- we’ll get to that.  We’re 

not having that discussion at the moment.  This is as to the 

impact.  And I just simply do not understand how someone 

through an order, proposed order, can wipe out a specific 

section of the Bankruptcy Code and a specific statement in 
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the Rules of Bankruptcy Procedure. 

  THE COURT:  Well, Mr. Stand, I would tend to agree 

with that, but how does that comport with this extensive 

proof of claim form?  Because a proof of claim form and what 

the Code requires and the Rules require is basically a short 

and simple here’s my claim.  It doesn’t require ten pages of 

explanations of your claim. 

  So how does that position you’re taking on the 

order comport with the position the committee is taking on 

this long form proof of claim? 

  MR. STANG:  Your Honor, we are not advocating that 

the claims form be -- initially.  We would navigate for 15, 

20-page form proof of claim, but we appreciate.  We’re 

sensitive to the needs of the Boy Scouts and the needs of the 

insurance companies to have more than just I’m here.   

  And so, I don’t think anything precludes asking 

the survivors to put some detail to it. We’re going to get 

into how much detail is appropriate and what should be the 

standard.  But it is important for all parties, including our 

committee, the official committee, possibly the future 

claim’s rep, and all the others I’ve mentioned to know a 

little bit more. 

  And as I’ve told you at the beginning of the first 

day hearing, I’ve done a lot of these.  And in every case, we 

have had a special proof of claim form because we 
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acknowledged the needs of the other parties -- and, honestly, 

Judge, even from the tort claimant’s perspective they just 

need sometimes to get some of it on the table and address 

some of the table.  It’s important for them to do that as 

well. 

  But I have never, and I don’t think anyone can 

cite to a single case in the sexual abuse context, where 

there has been anything that addresses or modifies 502 or 

3001.  I can’t remember one.   

  So, it is a balance in terms of the detail in this 

proof of claim, but I don’t think it changes the idea that it 

is still a proof of claim form.   

  THE COURT:  Okay.  Thank you.   

  MR. BUCHBINDER:  Your Honor, this is Dave 

Buchbinder.  May I be heard? 

  THE COURT:  Yes. 

  MR. BUCHBINDER:  Thank you, Your Honor. This is 

Dave Buchbinder on behalf of the United States Trustee. 

  The United States Trustee filed an objection to 

certain to certain of the language in the abuse survivor 

notice and those issues have been essentially resolved.  And 

we also objected to the form of the abuse questionnaire and 

essentially our objection defers to Mr. Stang’s tort claim 

committee. 

  With respect to the specific issue at hand, I 
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don’t see anything offensive about paragraph eleven.  I think 

it preserves everyone’s rights.  But to the extent that an 

entity would want to rewrite Section 502(a) of the Code, it’s 

pretty straightforward and it’s pretty short and it says, in 

part and in part, “A claim or an interest, proof of which is 

filed under Section 501 of this title, is deemed allowed, 

unless a party in interest objects.”   That’s a substantive 

provision.  And to quote the Supreme Court Justice, “The 

Statute means what it says and says what it means.”  And 

502(a) is quite simple.   

  With respect to the contents of the form, Your 

Honor, just to be a little helpful.  I’ve been lucky enough 

or unfortunate enough to be involved deeply in both TK 

Holdings which was in this district and along with my 

colleague, Ms. McCollum.  We’ve been heavily involved in the 

PG&E cases.   

  And I’ll agree with Mr. Stang it’s not uncommon in 

the mass tort cases to customize a proof of claim form to 

make it easier to sort out the types of claims in the future.  

But to the extent this form exceeds basic information and 

evolves into what would be a set of interrogatories that’s 

where we’ve deferred to Mr. Stang and what the tort committee 

feels is appropriate questions here. 

  But with respect to the 502(a) issue, the statute 

means what it says and says what it means.  And you don’t get 
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to rewrite the Code in an objection to a motion or in an 

order to a motion.  That requires a visit to the Congress. 

Thank you, Your Honor. 

  THE COURT:  Thank you. 

  Mr. Schiavoni, are we taking a visit to Congress? 

  MR. SCHIAVONI:  That would be interesting, Judge, 

and I think we’d all have lots of things to say, but I don’t 

think we need to do that.   

  You know, a couple of threshold points.  First of 

all, it is true that in some of the sexual abuse cases that 

have involved defined sets of claims in defined geographic 

areas where there’s a diocese, or a hospital, or school at 

issue they’ve done bar dates and proofs of claims, but 

overwhelmingly in mass tort cases where there’s a national 

distribution of claims and a future claimant representative 

is appointed, right, because in most of those cases where 

there’s a national distribution of claims there’s an FCR 

appointed.   

  There is no bar date at all and there’s no proof 

of claim form.  And the reason for that really goes to the 

fact that tort claims they’re just not as subject to being 

reduced to 502 treatment as pay a bond, or a secured loan, or 

a vendor claim.  They’re totally different in nature.  

They’re almost -- in the vast majority of those cases, and I 

could list almost all of the major cases that have been in  
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Delaware, there’s an FCR, and a process is put in place. 

  First, there’s a process for, sort of, just 

identifying people to vote, but as far as liquidating and 

adjudicating the claims, after claimants come forward and 

identify themselves the whole process has been put in place 

to deal with those that is, sort of, particularized to what 

the response is and particularized to the individual claims.  

And there’s good reason for that because the claimants with 

valid claims is subject to being, in essence, victimized by 

people just checking boxes who don’t have valid claims and 

taking money from a limited source.  

  If you want to, sort of, focus and Imerys is a 

good example of that.  You have a plan was filed on Friday, 

there’s no bar date there, there’s no proof of claim in that 

case.  There’s a future’s representative and the plan they 

filed purports to set out a way to, sort of, deal with those 

claims on a going forward basis.  That is the majority 

history in Delaware on how mass tort claims are dealt with.  

There isn’t this, sort of, debate over how you form a proof 

of claim questioning to validate prima facie claims across 

the United States, you know, that’s going to be done, 

distributed to 100 million people.  It is utterly 

impractical.  

  Let’s just focus now on just, sort of, what the 

basic rules are.  Here, when this motion was filed, there was 
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no proof of claim form with any questions on it. There’s 

reference in the original motion, C-2, it’s a blank form.  

The form was only filed in May, you know, proposing questions 

under Rule 9013.  You’re required to set forth the relief 

you’re seeking in the moving paper.  You don’t, sort of, 

change as you go, you know, a week or two weeks before the 

hearing on such -- especially on such a massively significant 

issue.   

  The notion that people have been working around 

the clock on these questions that may be true, but it’s 

essentially been to the exclusion of the insurers.  Nobody 

spoke to us over the weekend.  Nobody was on the phone with 

us, you know, at three o’clock in the morning.  And we 

weren’t copied on any of the communications shared between 

the debtor and the committee.  Yes, we got a draft last week 

and we had a draft, I suppose, last night or yesterday 

morning, but that’s not really substantive input on the 

drafts. 

  Let’s turn to, sort of, quickly like the real 

dispute and what the issue is.  Is there really a dispute 

here, okay.  You heard from the debtor what they envisioned 

is going to happen, that the proof of claim really isn’t 

intended to validate, you know, the actual elements of the 

claim; that there is, in fact, a valid claim here.  That is 

what they put in the proposed form of order.  That is what  
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they have told us about the purpose of the proof of claim.   

  You heard their witness.  Their witness is really 

offering testimony about the noticing program, but not that 

the elements of the claim are satisfied by this proof of 

claim form, nor could it be.  I mean keep in mind that the 

definition of abuse claim is incredibly broad.  It covers, 

sort of, verbal bullying all the way to, you know, some 

intentional crimes like rape.  It’s extremely broad.  You 

can’t cover the elements of that in a few questions, 

especially check the box questions, and the debtor doesn’t 

purport to do so. 

  You know, you also heard -- we heard from Mr. 

Stang, but you heard from the debtors -- from the tort 

claimants’ witness and you heard from the tort claimants’ 

counsel in connection with that witness that their witness, 

Mr. Conte acknowledged, I believe -- I don’t have the 

transcript in front of me, but my notes anyway seem to 

suggest that like what he said was that he wasn’t proposing 

these questions to go to the validity of the claims, that he, 

himself, either he said this, I believe he said it, but I 

believe also tort claimants’ counsel said it that that would 

be subject to a separate process of adjudication through the 

plan or otherwise to try to prove up all the elements of 

these claims through a series of check the boxes questions.  

We’d be significantly -- if the debtor chooses to do that on 
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its own that perhaps is one thing, but they risk vitiating 

coverage by admitting to liability on that basis.   

  It’s also true that we would be significantly 

prejudiced by just a, sort of, quickie check the box form 

that creates, you know, some sort of like immediate validity 

for claims.  It’s also true that like where that will take us 

on a noticing program that is designed to go to 100 million 

people it could cause more chaos here for everyone.  Nobody 

knows what result we’re going to get from these boxes, okay. 

  I mean I got it that Mr. Conte is concerned about 

the impact on those valid claims from abuse claimants and 

wants to make it easy for people to submit the form.  That is 

-- you know, there’s a sort of balancing act that the court 

has to deal with, with that, but the easier that is just 

think what will happen. It’s like we don’t know. It could 

take us into a place where just a significant volume of 

claims comes in that really needs to be sorted out.  

  So, we think that a clause in the order that just 

makes clear that you aren’t setting a presumptive validity of 

the claims here by a few check the box questions which, 

frankly, are suggestive of what the answers are, you know, 

for a claim would be curative here about what questions have 

to be posed.  Yes, we would have significantly more detailed 

questions and requirements for evidence that would 

corroborate a claim and also make out the elements of the 
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claims in multiple different states.  That is really the 

purpose here.   

  I don’t think that what they’ve submitted achieves 

that.  And those courts that, you know, have tried to, sort 

of, deal with this through a proof of claim process; In Re 

Delaco is one, we cite another court in our papers that we 

submitted to you.  You know, they went forward with, sort of, 

like a proof of claim to identify claimants and preserve 

their claim for the bar date, but then had detailed 

questionnaires and other steps to be taken as a secondary 

process.   

  We don’t have a problem with using a proof of 

claim.  I don’t think one should really be used with an FCR< 

but if one is going to be used to preserve claims for voting 

purposes and to collect information for mediation that’s 

fine.  It seems to be consistent with what both the committee 

and the debtor are suggesting or indicating what their intent 

is, but if they’re using it to set prima facie evidence of 

these claims it’s going to set us -- first of all, its 

insufficient for that.  We don’t think there’s an evidentiary 

basis for it and it should be denied if that’s the purpose of 

it.   

  If that is the purpose and that is what it’s 

approved its going to set us off into areas where what are we 

to do like ask for depositions of hundreds of people on a 
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going forward basis and bog the case down.  That’s one of the 

reasons why bar dates haven’t been set in the vast majority 

of these cases.    

  So, we don’t think there’s anything wrong with 

including in the bar date approval order a provision that 

makes clear what the purpose is.  Yes, we would ask for 

something a little bit more robust then what the debtor has 

so we don’t face confusion down the line.  It just says its 

simply -- you know, we suggested language like this in our 

written paper that, you know, would add that it really 

doesn’t set a prima facie validity for the claims going 

forward, but there’s certainly nothing wrong with the type -- 

with that type of valuator language in the bar date order 

itself, Your Honor. 

  Thank you very much. 

  THE COURT:  Let me ask a question -- and I’ll 

apologize, I’ve got Hartford’s objection.  I don’t seem to 

have Century’s objection. 

  So, in those cases that don’t set bar dates they 

send out some sort of informational form and request people 

return it, what is the effect of not returning that?  What 

happens in those cases? 

  MR. SCHIAVONI:  So, you know, Imerys is one that’s 

before you and, frankly, I’m still reading it myself, but -- 

  THE COURT:  I haven’t looked at it. 
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  MR. SCHIAVONI:  -- what’s done typically in the 

cases in Delaware has been in some respects what Ms. Boelter 

suggested, I think she envisions here, that there’d be a 

process -- if a process for dealing with the claims embedded 

in the plan or otherwise would adjudicate whether or not the 

merits of the -- to make determinations about the merits of 

those claims on a going forward basis as they come in.   

  You know, keep in mind here we’re not just -- if 

you have an FCR the question is what is he doing.  If 

everything is supposed to be resolved through the proof of 

claim form then one would question what is the FCR for.  In 

these other cases the FCR is, you know, developing with all 

the parties as part of a plan a process for resolving those 

claims both to their validity and to their dollar amount.  

The claims don’t go into that process having a presumption 

that they’re valid. 

  THE COURT:  How do people vote?  How do we know 

who gets to vote on the plan if we don’t have a bar date?  

Present claims; I’m not talking about future claims, FCR.  

Present claimants. 

  MR. SCHIAVONI:  Right.  So, in Imerys you will see 

that, you know, the solicitation proposal is made to vote on 

submissions that people have.  It’s a, sort of -- I forget 

the rule number they use, but they make a, sort of, summary 

submission to vote. That is not used for 502 purposes. 
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  MS. BOELTER:  Your Honor, this is Jessica Boelter.  

May respond? 

  THE COURT:  Yes.  I am going to let you respond to 

all of this.  Before you do, I want to make sure you hear 

everyone you need to respond to. 

  Is there anyone else who wants to weigh-in on this 

issue, this big picture issue? 

  MR. RUGGERI:  Your Honor, James Ruggeri for 

Hartford.  Thank you for letting me appear today.  We did 

file an objection on Friday in response to the revised proof 

of claim notice. 

  Let me respond, I join in what Mr. Schiavoni 

provided to the court, but our confusion really was based on, 

Your Honor, with the original motion papers which, frankly, 

don’t square, at least my understanding with what the debtors 

are representing today.  In the original motion paper at 

Docket 18, on Page 23 of 30, tells us the purposes that 

debtors were telling us was the purpose of the proof of claim 

form.  Those purposes include assisting the debtors and 

party’s interests in evaluating and resolving the abuse 

claims, then going onto say the information requested is 

critical to assessing the debtors’ aggregate liability both 

overall and for different categories of claims. 

  That, to us, is pretty close to the information 

that is going to be used for purposes other than just as a 
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place holder for the filing of a claim and getting a whole 

lot closer to soliciting or eliciting information that was 

intended to allow people to adjudicate or figure out the 

validity of the claims.  That is why when we saw Paragraph 11 

in debtors’ revised proposed orders we said it’s not clear 

enough for the reader.  I can’t square it with what you told 

the court in the motion papers and we offered language making 

clear, as Mr. Schiavoni said, that same point blank that the 

proof of claim form does not replace a claims process or the 

tort system, the requirements that they will impose. 

  That is the process that I hear today everyone 

envisions taking place.  Our position is it should be stated 

clearly.  If, in fact, the purpose is more aligned to what we 

see in Paragraph 36 on Page 23 of 30, Docket 18, that’s why 

Hartford provided the questions that is sought to be added to 

the proof of claim form.  We’re not going to go into that 

now, but I also think the court heard testimony from Dr. 

Conte this morning that you have to tailor the proof of claim 

to meet the purposes.   

  One of those purposes is the questions, he said, 

will allow you to winnow out the credible claims from the not 

credible claims.  That was the vein in which we made our 

suggestion to the form itself, but on the order the language 

we requested was intending to square what the debtor was 

saying and avoid what we feared was the intended purpose from  
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Paragraph 36 of the motion. 

  Thank you, Your Honor. 

  THE COURT:  Thank you. 

  So, let me ask the same question that I asked Mr. 

Schiavoni.  How do people vote on the plan?  How do claimants  

vote on the plan if they haven’t filed a proof of claim? 

  MR. RUGGERI:  I will allow my partner, Josh 

Weinberg, to weigh-in on that issue because he’s closer to 

it. 

  I think there is a variety of mechanisms including 

they are allowed to submit proofs of claims in my experience.  

Those claims are estimated for voting purposes at a nominal 

dollar amount.  That has been my experience outside the abuse 

arena in the mass tort experience, Your Honor. 

  Mr. Weinberg has nothing to add to that, Your 

Honor.  So, thank you. 

  THE COURT:  Thank you.  

  Okay, anyone else before I go back to Ms. Boelter? 

 (No verbal response) 

  MS. BOELTER:  Thank you, Your Honor.  

  Let me just start with a little bit of history 

with respect to this particular form.  It was provided to all 

of the insurers by Haynes & Boone, the debtors’ coverage 

counsel, on April 19th.  So, this was not a surprise or a 

sneak attack on May 4th.  And we had given all parties in 
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interest a heads up in the original motion that we would be 

providing these documents well in advance of the hearing and 

well in advance of the objection deadline.  In fact, we had 

extended the objection deadline as I think was reflected in 

the agenda through the insurers, for the insurers until noon  

last Wednesday. 

  We had provided and had multiple calls with the 

insurers concerning the proof of claim form last week.  At no 

point prior to Wednesday did any insurer raise with us what 

appeared in, I think it was, Footnote 13 of Century’s 

objection filed on Friday night that there should be no bar 

date in this case.  I want to address that. 

  First of all, Your Honor, as we said, I said it 

today, I said it at the first day hearing, a bar date is 

critical to our ability to advance these Chapter 11 cases 

with respect to abuse claims.  That has been very clearly 

conveyed to us by abuse survivors.  And from the debtors’ 

perspective, and I think this is true for all parties in 

interest, we need to understand the body of claims that are 

out there and we need to understand the type of those claims.  

It is our view that that data will be imperative for us to 

proceed with respect to the mediation and I think Mr. Stang 

would back me up on that.  His constituents have said that to 

us loud and clear, and we agree.   

  We disagree with Mr. Schiavoni that bar dates are  
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not in most mass tort cases.  Our experience has been exactly 

the opposite.  Look no further then recent cases such as 

PG&E, Takata, USA Gymnastics.  The reason that the form is 

different from the official proof of claim form 401 in mass 

tort cases is a couple of reasons. 

  One, we’re dealing with individuals that don’t 

have a lot of bankruptcy experience.  We also know that there 

is a particular type of data that would be helpful to 

evaluating the claims.  So, for example, in a product 

liability case there is often scientific evidence that can be 

deduced and filled out in a check the box proof of claim form 

that indicates whether the debtor’s product was involved and 

whether there was, in fact, scientific evidence of the type 

of accident that occurred. 

  In this case, in the abuse cases it’s far 

different.  In these cases, we don’t have necessarily a 

scientific parameter that we can point to, to see abuse that 

occurred thirty years ago.  We also have to deal with the 

sensitivity of the individuals that are filling out the claim 

form.  So, in order to understand the types of claims that 

these individuals have and assess the magnitude of those 

claims and the validity of those claims not ultimately to 

liquidate the claims because that will be the job of the 

trust. But in order to assess the debtors’ aggregate 

liability we need the data, and I think all parties are in 
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agreement that some form of additional data beyond official 

claim form 401 is not only utilized in mass tort cases, its 

common in mass tort cases and this is the type of form that 

you would see in an abuse mass tort case. 

  With respect to, well, isn’t this something that  

the futures rep is supposed to do; just as a reminder, Your 

Honor, the futures rep in this case is limited to repressed 

memory minors.  So, we have a number of individuals that we 

are trying to reach through our media program that simply 

don’t fall within that category and that are not actually 

represented by the future claimants’ representative.  

  Then, to just conclude on Hartford’s point on 

Paragraph 36 of the original motion, Your Honor, I’m 

surprised at the reading.  We actually read it as consistent 

with respect to what is Paragraph 11 in the order in the 

sense that, you know, we say it is very important that we 

understand the aggregate magnitude of the claims against the 

debtor.  Not that this is going to replace distribution 

procedures or the job of a trustee, but it will, in fact, be 

used in terms of negotiations to Your Honor’s point for 

voting purposes.  Many of these claims will likely be filed 

in an uncertain dollar amount.   

  When we get to voting on a plan of reorganization 

individuals that submitted proofs of claim will likely be 

given $1 dollar votes consistent with all other mass tort 
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cases that do, in fact, have bar dates and that do, in fact, 

assign $1 dollar claims to individuals that filled out a 

proof of claim form.   

  So, we think, one, that Paragraph 11 in the order 

should satisfy the issues that the insurers have raised.  It 

is, in fact, how we view the allowance process and the plan 

process.  Again, ask that the court not only ultimately 

approve the bar date, but also the order. 

  Again, not to conclude my remarks here because as 

I mentioned, Your Honor, there is a handful of other issues 

once we get into the other documents, but on this big 

overarching issue that is where the debtors come down. 

  MR. STANG:  Your Honor, this is Mr. Stang.  May I 

make a comment to what the insurer said? 

  THE COURT:  Yes. 

  MR. STANG:  To answer your question, Your Honor, 

my experience in all the sex abuse cases, including USA 

Gymnastics, abuse creditors are assigned a dollar through 

vote and some through a plan solicitation procedures motion 

that includes voting. That is the way it’s been done in every 

diocese case that I know of and that’s how the court ordered 

in USA Gymnastics as well.  So, that is how my experience is 

in the voting context. 

  I would point out to you that the official form 

for proofs of claim specifically states that it can be used 
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for personal injury.  And it doesn’t have to be used for 

personal injury. It doesn’t preclude the use of a specialized 

form, but the notion that personal injury claims cannot be 

evidenced by a proof of claim simply ignores the fact that 

the official form says that they can be.  

  The focus of our conversation, I thought, was on 

Paragraph 11, but counsel went off on looking at the proof of 

claim form itself.  We may get back to that, but I will point 

out that form asks who did this to you and asks you to be 

very specific about identifying the person.  It asks when did 

this person do that to you, start dates, end dates, and if 

you can’t remember the dates seasons, (indiscernible).  It 

asks what did they do to you?  Were you penetrated?  Is the 

problem the insurers have that we didn’t ask which orifice?  

You know, were you orally copulated; I mean that’s not 

specific enough for them to get past a proof of claim 

standard.   

  If people filled this claim form out, they would 

need a motion to dismiss.  It tells you who, what, where and 

when.  Also, it alleges consequences.  And while it doesn’t 

call for a dollar amount, if that’s what people want people 

put down dollar amounts.  So, the idea that this is just 

check a few boxes tribulizing a claim form that calls out 

specific conduct and specific consequences of that conduct is 

not just checking a few boxes.   
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  I’ve read a lot of these claim forms in other 

cases.  If the narrative said I was abused in my tent, 

period, that consents a narrative, what are they going to do 

say the claim is automatically disallowed because you didn’t 

put in a sufficient narrative.  I’ve seen claim forms that go 

on for dozens of pages.  I’ve seen claim forms that said I 

was abused in my classroom.   

  So, the narrative will have a consequence.  It 

will tell you something.  Dr. Conte talked about this.  

Whether it goes to the voracity of the claim or not it might, 

it might not, but the idea that your claim shouldn’t be 

allowed, understanding that it is unliquidated, understanding 

it’s still subject to objection.  One of the insurers said 

this would preclude our ability to -- I think it was 

Hartford, preclude the possibility of discovery.  Really?  

There’s’ nothing in the order that says that.  It would 

preclude the possibility of objections.  I didn’t see that. 

  I just don’t understand how they can rewrite the 

code when we have a proof of claim form that’s clearly within 

the scope of what Congress anticipated and the court’s 

anticipated in the proving official form that gives all of 

the elements of the tort claim and gives information far 

beyond what would probably be required for a complaint in the 

State Court proceeding. 

  Thank you, Your Honor. 
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  THE COURT:  Thank you. 

  Okay.  With respect to this big picture issue I’m 

going to permit a proof of claim form to go out and the 

return of that proof of claim form has the effect that the 

code gives it.  I am not going to alter the effects that the 

code gives it.  Some of you may have heard me talk about 

proofs of claims and objections to proofs of claims in other 

cases.   

  My basic view of a proof of claim form is if I can 

look at it and understand what it is that the claimant has 

alleged, for example, breach of contract, breach of my 

employment agreement, services performed, and if its signed 

under oath and, otherwise, meets the requirements I think 

it’s a valid proof of claim.  And the debtor has to object to 

it.  Quite frankly, the debtor has to object to it on more 

then I just can’t validate it.  

  So, I am going to permit bar dates to be set so 

that parties will have an opportunity to vote the amount of 

their claim, how they’re allowed to be voted for, the amount 

of the claim, and the numerosity we will deal with when we 

get to that part of the bankruptcy proceeding, but I’m going 

to permit it.  And I don’t think we have to say anything 

about what the effect of a proof of claim, filing a proof of 

claim is in a proof of claim order because it is what it is 

under the code.  
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  So, Paragraph 11 to me may or may not be accurate.  

If there is information -- and, quite frankly, I don’t know 

how many claimants are going to be reading the order as 

oppose to the proof of claim form itself in the instructions.  

So, I don’t think it’s very informative to these claimants 

nor do I think they have a clue what it means when we talk 

about the difference between allowance, a treatment, et 

cetera.   So, I think Paragraph 11 is extraneous and doesn’t 

need to be in the order. 

  There should be nothing in this order which 

deviates from the code.  I’m going to permit a longer form of 

proof of claim form, but there should be nothing on a 

substantive basis that deviates from what the code provides 

in this order.   

  MR. STANG:  Your Honor, this is Mr. Stang. 

  There is one other provision in the order that -- 

well, there are two things in the order that we would like to 

address specifically. I know we went from one issue over to 

the order and I don’t know how you would like to proceed, but 

I just -- if you could take a note that if we are going to go 

onto something else I’d like to revisit the order on at least 

two issues. 

  THE COURT:  Ms. Boelter, let me ask you, are there 

other issues in the order that you have on your plate to 

address? 
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  MS. BOELTER:  There was only one other issue and I 

thought it was the only issue that was open between the 

debtor and the TCC with respect to the order.  It sounds like 

Mr. Stang has two.  So, I’m not aware of two, but I am aware 

of one and that was the other issue with respect to the order  

that I was going to address. 

  THE COURT:  Okay.  Let me hear that? 

  MS. BOELTER:  The issue that I’m aware of, Your 

Honor, is that the TCC had requested language in the order 

finding that the filing by an abuse survivor of a proof of 

claim form did not waive that abuse survivor’s right to a 

jury trial.  Similar to the logic, I guess, that Your Honor 

just applied with respect to Paragraph 11 and was argued by 

Mr. Stang its the debtors’ view, one, that we didn’t ask for 

any relief specifically with respect to the implications of 

filing a proof of claim form on jury trial rights and, two, 

the law is what the law is.  And adding language to this 

order that may affect the current state of the law with 

respect to the implication of filing a proof of claim form in 

Delaware we just simply felt was inappropriate and have not 

added the language. 

  That is the only open issue that we, the debtors, 

are aware of in the proposed form of order. 

  THE COURT:  Thank you. 

  Mr. Stang, why should I deviate after you just  
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heard me talk about I’m not going to deviate from the code 

and the law? 

  MR. STANG:  Your Honor, I generally ask for this 

kind of provision in a bar date order in these cases because 

of the Supreme Court’s opinions about filing a proof of claim 

constitutes a waiver of a jury trial right.  I am familiar 

with the statute that says that nothing -- I’m paraphrasing, 

nothing changes your right to a jury trial.  But it’s because 

of those Supreme Court opinions that talked about the impact 

of filing a proof of claim. 

  THE COURT:  Okay.  I’m not going to add -- and I 

think there does not need to be anything in this order with 

respect to the effect of filing a proof of claim.  It is what 

it is.  And if it becomes an issue in any particular case, we 

will address it, but I’m not going to require anything about 

the effect of filing a proof of claim form.  The parties have 

choices to make. 

  MR. STANG:  Thank you. 

  THE COURT:  Thank you. 

  MR. STANG:  I can tell you know what the second 

one it.  It was the subject of an email that we sent out last 

night, but if everyone read every email that went out after 

last night God bless them. 

  Your Honor, it’s in Paragraph 5 of the order.  

Actually, it’s in Paragraph 4(h) of the order and Paragraph 
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5(ii) of the order.  The language is identical.  So, I think 

if we just focus on 4(h) and address it the result will be 

the same depending on your ruling.   

  Your Honor, there is a sentence that’s about 

halfway down that starts “For the avoidance of doubt,” and  

it’s that sentence that I wanted to talk about. 

  THE COURT:  It’s in which paragraph? 

  MR. STANG:  It’s in Paragraph, I thought it was 4, 

but I’m going to scroll up to make sure that I’ve got the 

right cross reference. 

  MS. BOELTER:  Your Honor, if you’re looking at 

that blackline that I directed you to its on Page 8 of the 

blackline that was filed early this morning. 

  MR. STANG:  Yes.  Thank you. 

  THE COURT:  Thank you.   

  MR. STANG:  It’s the sentence, Your Honor, that 

begins “For the avoidance of doubt.” 

  THE COURT:  In the order? 

  MR. STANG:  The actual paragraph begins, 

  “Any sexual abuse survivor who believes that she 

or he has. . .” 

  There it is, that’s it.  Whoever’s moving the 

cursor that’s the sentence. 

  THE COURT:  Okay.  Thank you.  I’ve got it.   

  MR. STANG:  So, after you’re done reading it, Your  
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Honor, I’ll tell you want my concern is. 

  THE COURT:  Okay. 

  MR. STANG:  All right.  So, Your Honor, it is the 

tort committee’s goal to have as many people file proofs of 

claim as possible regardless of what they believe the statute 

of limitations may be for asserting the claim.  Our focus on 

that was because once the debtor has a discharge and if a 

state statute of limitations is subsequently changed such as 

a window opens up in Texas, a year after the debtor gets its 

discharge that an argument could be made that the discharge 

relief is in effect notwithstanding the subsequent change in 

the statute of limitations.   

  There is a statute of limitations that is viewed 

by most courts as a defense and you still have a right to 

payment as defined by the code regardless of whether or not 

there’s a statute defense.  That is what we want people to 

file claims even if under their state law an attorney would 

advise that their statute barred.  That is why the notices 

say no matter when you were abused or how old you are you 

should file a proof of claim.  That is why that’s in there. 

  This sentence says to someone if your claim is 

time barred you should file your proof of claim to preserve 

your claim if there’s a subsequent change in the statute of 

limitations.  Well, then it says you will not be treated as a 

creditor with respect to such claim for purposes of voting 
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and distribution.  What we suggested that there be a period 

after the sexual abuse claim and before in the event of a 

change in the applicable statute of limitations.  Just put a 

period that says you are required to file a proof of claim in 

order to preserve your right to pursue that claim.   

  The reason that -- what we’re concerned about is 

if the court has determined your claim is time barred then 

you shouldn’t be getting any money, but that adjudication 

happens at different levels.  It can be a trial court 

decision that’s on appeal.  It’s not final till its final. 

  There have been instances in other cases where the 

TBP’s or allocation programs have given some distribution to 

someone who was time barred to just try to settle the matter.  

And in fairness if people whose claims are timely from a 

statute perspective, who want to share some of their money 

with a fellow abuse survivor whose claim is time barred we 

would want the TBP’s to allow that to happen.   

  Fundamentally, most survivors view statutes of 

limitation as something that all the defendants want.  I have 

seen a lot of survivors say, you know, we’re not going to 

distribute money on the basis that you were abused in Wyoming 

and I was abused in New York with a window so I get all the 

money and you get nothing.  Their brotherhood or sisterhood 

overcomes that legal objection.  And the way this is written 

-- I’m not saying that will happen in this case, but it might 

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 76 of 161 PageID #: 639



                                             77 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

happen in this case and the way this is written it precludes 

a plan or a TBP to provide for that because it says you can 

only get money if your statute of limitations changes to make 

your claim timely and no longer time barred.   

  That’s it, Your Honor. 

  THE COURT:  Okay.  So, Mr. Stang, you want the 

sentence to end after in the event of a change in the 

applicable statute of limitations? 

  MR. STANG:  No.  I would like it to read in order 

to preserve the right to pursue a sexual abuse claim, period, 

and then delete everything from in the event of a change to 

the end of the sentence. 

  THE COURT:  Okay. 

  MR. STANG:  Yeah, to the end of the sentence. 

  THE COURT:  Okay.  Ms. Boelter? 

  MS. BOELTER:  Your Honor. 

  THE COURT:  Yes. 

  MR. STANG:  This is dictating treatment of the 

claim.  That -- I guess that’s it. 

  MS. BOELTER:  Your Honor, this Jessica Boelter.  

If I may just respond because I actually don’t think we have 

a substantive disagreement with Mr. Stang here. I think this 

is just a wording issue.   

  A little bit of background on the language in this 

particular provision.  First, we are in agreement with Mr. 
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Stang that individuals should file proofs of claim regardless 

of the status of the statute of limitations in their 

particular jurisdiction because we further agree with Mr. 

Stang that the debtors’ ultimate discharge in this case would 

discharge those claims in the event they were for the statute 

of limitations change.  So, we think it’s critically 

important that individuals file proofs of claim regardless of 

the state statute of limitations status in their particular 

jurisdiction. 

  I think the confusion with this language, and it 

doesn’t just appear here, it also appears in respect of the 

general bar date, in response to comments that the debtors 

received, I believe, from the United States Trustees Office 

this sentence at one point, I believe, concluded with, sort 

of, standard bar date language or your claims shall be 

forever barred, you know, you won’t be able to assert it 

against the debtors.  

  I believe it was at the request of the United 

States Trustees Office, but Mr. Buchbinder can correct me if 

I’m wrong.  The U.S. Trustee asked that we not use language 

of that type and rather use language along the lines of such 

individual just would not be treated as a creditor in the 

bankruptcy case.  That appears in a couple of different 

places, I believe, in this order.   

  So, while I don’t think we have any substantive  
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disagreement with Mr. Stang on this, I think this is the 

product of, you know, original language being modified to 

satisfy a particular purpose.  And, you know, in Mr. Stang’s 

view not working for the purpose of sexual abuse survivors.  

But we certainly, I don’t think, were attempting to take an 

action that he suggests.  We want these individuals to file 

proofs of claim.  If they don’t their claims will be 

discharged.  We want to convey that very clearly.  If there 

is a better way, we can do that, happy to have that 

discussion with him. 

  THE COURT:  Okay.  I will let you have that 

discussion, but it does seem to me that where Mr. Stang wants 

the sentence to end conveys -- 

  MS. BOELTER:  The message. 

  THE COURT:  -- the message that you want those 

parties to file.   

  MS. BOELTER:  Your Honor, I agree with you.  I’m 

looking at it and I don’t have an objection to that. 

  THE COURT:  Okay.  Yeah.  The consequence of not 

filing a proof of claim by the bar date I think is also 

accurately reflected in the language that says they shall not 

be treated as a creditor with respect to such claim for the 

purposes of voting and distribution.  I’d have to look at 

Rule 3003, but I think that’s pretty verbatim from Rule 3003 

which is where I look to, to determine the effect and often 
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have to change the language in a proposed bar date order to 

insure that it merely reflects what the rules in this 

instance provide, but I think the language in between may not 

be necessary. 

  MS. BOELTER:  Yeah.  That is, I think, exactly,  

sort of, the genesis of the change to the backend of this 

clause and the use of this language. It was changed in other 

portions of the form of order. It may not be reflected in 

this particular draft because it occurred in prior drafts, 

but it was to comport with that concept there at the tail 

end.  And if we need to delete as you suggested, Your Honor, 

in the event of a change in the applicable statute of 

limitations the debtor has no objection to that. 

  THE COURT:  Okay.  Anymore issues that anyone has 

with the order before we move on? 

  MR. BUCHBINDER:  Your Honor, this is Dave 

Buchbinder.   

  I can simply confirm that the changed language 

does conform to Rule 3003(c)(2). 

  THE COURT:  Thank you.   

  MS. BOELTER:  We’re getting near the end, Your 

Honor.   

  In my mind we have only one issue left to address 

and that is on the, what we sort of colloquially refer to, 

long form notice which is the sexual abuse survivors notice.  
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It is attached as an exhibit to the order. If you’re looking 

at 667-2, which was the overnight filing, it’s in Exhibit B 

in the blackline.   

  The first place I’d like to take you is Page 34 of 

75 of that blackline.  This is not an issue, Your Honor.  

It’s a resolution, but I wanted to point it out because we 

received multiple comments from parties on it.  What is the 

bankruptcy about, you will see that deleted in the blackline, 

as well as what is Chapter 11, and the flow chart in 

connection with that what is Chapter 11 was objected to by 

the TCC, the United States Trustee, I believe, and I also 

believe that Century took issue with the flow chart.  We have 

removed all of that material.  So, that should resolve those 

objections.   

  Again, that was filed in the overnight hours and I 

wanted to make it very clear on the record that we have, in 

our view, satisfied that objection.   

  The only remaining issue, and I’m not sure if it 

is, in fact, remaining due to the overnight filing, but I 

think we should address it, occurs on Page 39 of 75 of 677, 

its Page 8 of the actual notice itself.  That is the notion -

- you will see the question here, question is No. 9 now on 

the blackline.  What could be released under the plan of 

reorganization?   

  This had received an objection from the United  
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States Trustees Office.  We have modified language.  You 

don’t see it in this blackline because that was filed on 

Thursday night.  We believe to have addressed their 

objection, but I’m going to walk the court through it in any 

event.  Then we also heard from the TCC last night that they 

may, in fact, have an issue with this language.  So, I wanted 

to bring it to the court’s attention. 

  Originally, this language, essentially, said what 

is being released under the plan or reorganization and said 

in probably a more unequivocal fashion that a plan had been 

filed and that the plan could provide for releases of third-

parties beyond just the debtors that it would potentially 

provide for releases of the local counsel’s and chartered 

organizations. 

  We changed the language to say what could be 

released.  We’ve noted that and we changed the words to be 

“could, may,” and midway down we’ve also said, 

  “Please note that a Chapter 11 plan has not yet 

been proposed for solicitation or agreed to by any parties in 

interest in the Chapter 11 proceeding.” 

  Once it becomes available this is where you can 

find it.  Then we finally added a sentence at the end of this 

section that says, 

  “Again, please note BSA is the only debtor here.  

Local counsel and chartered organizations are not.  So, if 
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you believe you have claims against them you may need to take 

additional legal action.” 

  That was language that was specifically requested 

by the tort committee.   

  As I understand it there is some objection to  

including this type of, what we view as, critical due process 

language in a notice pertaining to the bar date particularly 

because no party has yet agreed to any sort of releases for 

local counsel, or chartered organizations, or any plan for 

that matter. 

  For our perspective, Your Honor, we’ve 

appropriately now caveated the language, but as I said at the 

outset this is an extraordinary noticing program.  It’s going 

to go to 110 million individuals.  It’s extraordinarily 

expensive and it is very time consuming.  We think from a due 

process perspective the fact that we have an ad hoc group of 

local counsel, we know that they will be participating in the 

mediation and we are very optimistic that we are going to 

globally resolve these cases.   

  We think we would be remiss if we did not take 

this opportunity to provide broad notice to all of the 

potentially millions of people that are going to look at this 

notice that the ultimate agreement in this case may affect 

more than just BSA.  It may affect other parties.  We think 

from a due process perspective that’s critically important.  

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 83 of 161 PageID #: 646



                                             84 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

We don’t want to incur the $7 million dollar cost again of 

this notice.  So, that’s why we’ve left the language in.   

  I don’t want to speak for Mr. Buchbinder or Ms. 

McCollum, but I think that with it being caveated the way it 

is now it does resolve their objection.  Candidly, I’m not 

sure where the TCC is at this morning with respect to this 

particular language, but we think it is now (indiscernible) 

to be appropriate for the type of noticing that we’re 

contemplating. 

  THE COURT:  Mr. Buchbinder? 

  MR. BUCHBINDER:  Yes, Your Honor.  Dave 

Buchbinder. 

  The revised proposed language is acceptable to us. 

  THE COURT:  Thank you.   

  Mr. Stang? 

 (No verbal response) 

  THE COURT:  Mr. Stang, you’re muted. 

  MR. STANG:  Thank you, Your Honor.  I apologize. 

  Your Honor, the language is not acceptable to us 

because we do not think that a claim’s notice for a specific 

debtor could preview what that debtor wants to do in its 

plan.  The problem is very practical.  You have states that 

currently have windows of statutes of limitation that go 

beyond the agreed upon bar date.  New York, if Governor 

Cuomo’s edict to extend the window in New York is effective, 

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 84 of 161 PageID #: 647



                                             85 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

he did it by order as opposed to legislative change, takes 

you out into the beginning of January 2021.  New Jersey has 

all of 2021 as an open window.  California had a total of 

three years, it goes out to, I guess, 2022. 

  So, you have got a dynamic here where we have a  

deadline for the Boy Scouts.  They’re not arguing that your 

order can’t truncate a statute of limitations for the debtor, 

we know that it can.  What your order cannot do is truncate 

it for local councils, chartered organizations, or anyone 

else.  What we’re concerned about is that people are going to 

think, well, if I file this proof of claim it’s going to 

count as against the counsels, it’s going to count as against 

the chartered organizations, so I don’t have to do anything 

else.  And meanwhile your window closes.  Obviously, every 

state has some statute of limitations, but I’m focusing on 

the windows particularly because that’s clear.  Those states 

have no statute of limitations for child sex abuse for the 

period of that window.  And people don’t file their law suits 

or don’t go to see a lawyer who could file the lawsuits for 

them because they said, oh, I filed a BSA claim. 

  Now I know what BSA wants to achieve in its plan.  

I know it wants to have a very broad challenging injunction 

for the local councils and possibility for the chartered 

organizations as well, but that’s a very different bear to 

wrestle with because there are just many more of them then  
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there are local councils, but I know what they want. 

  If I’m reading this and I am not in an attorney -- 

and how many times do you have people come in front of you 

and say I’m an attorney, but I’m not a bankruptcy attorney, 

so forgive me for all my mistakes.  And they read this and 

they may go, well, I guess I crossed the T and dotted the I’s 

to the councils and the organizations.   

  And I appreciate the disclaimer down in whatever 

paragraph number that is towards the bottom, but these 

constant references to the local councils and local 

organizations I think is very confusing. It’s in the first 

bullet point, it’s in the third bullet point that if you do 

not file a claim you may lose your rights against the local 

councils and organizations.  Well, I filed a claim, I guess I 

didn’t lose my rights against them; ah, but you did if you 

didn’t file a lawsuit within the statute of limitations for 

your state.  And that is the problem with this. 

  It’s confusing because the disclaimers that we are 

used to reading and understanding as sophisticated counsel 

are not satisfactory for someone who doesn’t have that 

background and experience. 

  THE COURT:  Mr. Stang, where is the bullet point 

that you’re referring to which references -- 

  MR. STANG:  It’s in the first one, Your Honor, and 

it’s in the blackline.  It starts, “Please read this notice 
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carefully,” that’s the first time that they use it.  The 

second time they use it -- there may be others, but if you do 

not -- this is No. 3 I think it is, “If you do not file a 

sexual abuse claim by the date you may lose rights against 

BSA councils and organizations.”  I read that to say if you  

do it by the date you won’t lose those rights.   

  THE COURT:  Is there somewhere in the form or the 

notice maybe that says that filing a proof of claim here does 

not -- I don’t know if preserve is the right word, but does 

not preserve your rights against the local councils? 

  MS. BOELTER:  There is, Your Honor. 

  MR. STANG:  Your Honor, I don’t know if it’s here, 

but it’s definitely in the proof of claim because when you’re 

asked to identify the chartered organization or the local 

council there’s a bracket that says, in effect, if you have 

rights against these entities you have to do something else.  

So, it does say that. 

  MS. BOELTER:  And, Your Honor, we may -- now that 

Mr. Stang articulated his position, I think I understand it 

better actually.  The language that we had inserted under 

Question 9, which is the last sentence of that, “Please 

further note that only BSA is the debtor in BSA’s Chapter 11 

proceeding and other third-parties are not.”  And as Mr. 

Stang just indicated, that language is present in the proof 

of claim form on, at least, two occasions that I can think  
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of. 

  One, we can bold this language, but, two, we can 

also copy and paste it into the front bullet points on the 

first page of the notice so that individuals clearly 

understand that if they believe they have claims against 

local councils or the other organizations they need to take 

additional legal action to preserve those claims.  We have no 

issue with that. 

  THE COURT:  I think it needs to be bolded.  Maybe 

the order if this paragraph, which is unusual, remains in, 

this new Paragraph 9, maybe it needs to be flipped so that it 

starts out with please note only BSA is the debtor and if you 

have a claim you better file it against someone else, but 

then underneath that the Chapter 11 plan may seek to do 

something because I do have a concern.  I certainly don’t 

want anyone to think that they do not need to bring a 

separate claim against a chartered organization or a local 

counsel.  And I’m, of course, not pre-judging what the plan 

is going to actual provide for when ultimately approved. 

  MR. STANG:  Your Honor, if we relocated -- not 

relocated, but duplicated those last two sentences up at the 

top where the first time it’s mentioned about local councils 

and flipped it the way you just described I think that 

addresses our concerns. 

  THE COURT:  Okay.  I’d like you all to work on  
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that.   

  MS. BOELTER:  We will, Your Honor.  Thank you. 

  So, Your Honor, that concludes all of the open 

issues that I am aware of with respect to the bar date order 

and the seven exhibits.  Again, just to recap for the court 

on the abuse survivors’ proof of claim we had the non-

consenting scout participant issue as well as the two 

narratives.  Then, finally, you know, the insurers, I 

believe, wanted additional questions particularly if the 

language in the proposed form of order that they had 

submitted was not going to be accepted.  So, that’s our open 

issue there.  On the notice I think we just resolved all of 

the open issues and I think we are resolved on the form of 

order itself. 

  THE COURT:  Okay. So, I have not heard from others 

on the proof of claim form.  The language regarding the 

optional or not optional narrative and the language with 

respect to non-consenting adult scouting participants. 

  MR. STANG:  Your Honor, can we start with the non-

consenting adult paragraph? 

  THE COURT:  That’s fine. 

  MR. STANG:  And, Your Honor, at least one of the 

attorneys representing a committee member, that attorney’s 

name is Paul Mones, is on the line and would like to 

specifically speak to this issue, but let me give a preview. 
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  We appreciate the importance to BSA of getting a 

discharge for any claim that may be against it.  No debtor 

wants to have exceptions to its discharge.  We understand 

that.  But there has got to be a balance between that goal 

and getting survivors a very clear message as to what the  

claim form does and whether it applies to them. 

  The problem with including their language is that 

they have introduced the concept of consent.  Nowhere in the 

definition of sexual abuse, except in reference to the 

adults, is there a reference to consent.  And this is the 

dynamic that child sex abuse survivors have.  And if Mr. 

Conte’s declaration does not address this efficiently, he is 

still on the phone and on the video.  But I would note that 

his declaration at Page 9(vi) addresses this inclusion of 

adults in the definition. 

  Someone who has been serially abused often is 

confused about whether he or she consented to the physical 

contact.  Let’s just give an example; you’re abused at a Boy 

Scouts summer camp, and next year all your friends are going 

again, and the year after that all your friends are going, 

and you know that Scout Leader Joe is going to be there, he’s 

the one that touched you last time, and you go, and he does 

it again, did you consent to his touching you?   

  Now we all know that someone under the age of 18 

cannot legally consent to that.  No one has really disputed 
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that.  I don’t think anyone disputes that.  But you as the 

survivor say I went back, I knew he was going to be there, 

and I went back and it happened again, well, so maybe I 

didn’t run out of the tent screaming, he touched me, he 

touched me, I tolerated it and it’s exactly what he did to me  

last year.  Did I consent?   

  Now this form says non-consent as to the adult 

and, well, maybe I consented and I should have filled this 

out.  That is the problem from a claim perspective of 

introducing the concept of non-consent.  Now I also believe 

that the instances of non-consent, consent with an adult I 

mean it’s different.  I think Dr. Conte says it is different.   

  So, from my perspective that is the problem with 

including this.  I do acknowledge that they want to capture 

anyone who was in their scouting program from 18 to 21 who 

had non-consensual abuse, I get it.  This claim form is 

directed -- I believe it a meniscal part of the problem, 

practically, probably, and Mr. Mones can speak to this, 

possibly non-existent.  I get what the debtor is trying to 

do.  This just isn’t the right place for it.  So, much like 

they have directed the bullying and hazing stuff to the 

general claim form they could direct this particular type of 

claim to the general claim form. 

  So, Your Honor, Mr. Mones would like to speak to 

this as well.  He will introduce himself and tell you his 
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expertise in representing child sexual abuse victims.  Then 

that would be the committee’s comments on this part of the 

proof of claim. 

  THE COURT:  Okay. 

  MR. MONES:  Good morning, Your Honor.  Paul Mones.   

  THE COURT:  Yes. 

  MR. MONES:  Good morning.  Thank you, Your Honor. 

  I have been representing abuse victims for other 

thirty years and actually was the lead counsel in the 

Portland case in 2010.  Your Honor may be aware of it, it 

stared this whole avalanche of litigation against the Boy 

Scouts which resulted in, unfortunately, their filing this 

Chapter 11. 

  The mention of the non-consensual will not just be 

confusing to claimants, but also be harmful, I believe.  That 

is to say that in this situation people who are victims of 

abuse as children always have, in addition to what Mr. Stang 

said, an over-arching feeling of guilt that stays with them 

their whole life that because of the nature of the abuse 

which occurs after long periods of grooming and cajoling by 

the leader who is in the position of authority, the person 

doesn’t, as an adult, view their behavior as oppositional.  

They say I didn’t do anything to oppose the perpetrator. 

  So, to that extent the notion of consent is always 

something that is lingering in their consciousness.  By 
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inserting the notion of non-consenting adults into this, 

really, almost out of left-field, Your Honor, in this claim 

form we are really risking injecting confusion to large 

segments of the potential claimants.   

  Moreover, the entire bankruptcy that the Boy  

Scouts have filed here is predicated on victims of child 

abuse.  In fact, if you look at their notice, in fact, it 

doesn’t mention adults at all; it talks about child sexual 

abuse.  So, now at this later date they want to insert adults 

into it.  You know, do adults between the ages of 18 and 21 

have a potential position to make a claim, maybe, yes, that 

has to be there.  But it’s not in the child abuse claim form 

whatsoever.  Those numbers would be so de minimis because if 

we get into the weeds on it -- Your Honor, I know this may 

not be specifically relevant to the claim form itself, but 

consent under the laws in all 50 states is very, very narrow 

for an adult.  It limits it to intoxication or somebody who 

is mentally incapacitated in a way where they can’t give 

that, we say in the State Court law is a vulnerable person, 

somebody who has mental challenges.  

  So, to that extent we’re dealing with a de minimis 

number of people to begin with and injecting that into this 

claim form, we believe, unnecessarily risks of harm and 

confusion outweigh any kind of potential benefits.   

  Thank you, Your Honor.  I appreciate the  
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opportunity to address the court. 

  THE COURT:  Thank you. 

  MS. BOELTER:  Your Honor, may I respond?  This is 

Jessica Boelter. 

  THE COURT:  Yes. 

  MS. BOELTER:  Your Honor, I wanted to explain the 

provision that Mr. Stang and Mr. Mones just spoke to and 

provide a little more detail then I did at the beginning of 

my remarks. 

  First, Mr. Stang is right. The reason the word 

non-consensual was inserted into the draft is because by 

definition children are unable to consent.  So, anyone under 

the age of 18 is simply unable to consent to a sexual act as 

described in the definition.  Adults are a different story.  

Individuals over the age of 18.   

  I take issue and I hope I misunderstood Mr. Mones 

when he said that there are very limited circumstances that 

constitute non-consent to an adult limited to mental illness 

or incapacitation because I’m quite certain there are a 

number of victims of sexual assault that would disagree with 

him vehemently with respect to that characterization. 

  The Boy Scouts are aware of or I’m aware of, at 

least, one instance where an adult scout participant has 

claimed an abuse claim based upon non-consensual sexual 

activities as defined in this form. So, this is not something 
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that’s not real.  It is, in fact, real.  And from the 

debtors’ perspective we just simply don’t think it makes 

sense if we need the exact same type of data from an adult 

scout participant that we need from child scout participants 

to defer those individuals to a different form or to create 

yet another form that looks identical to this form, but only 

deals with adults. 

  So, from our perspective we meant, one, no offense 

or confusion and did not mean in any way to, sort of, re-

victimize individuals who seeing the word “non-consensual” 

may be confused.  It was simply to differentiate between 

children and adults, and consent issues for children and 

adults, but we continue to believe that adult scout 

participants which are, in effect, individuals under the age 

of 21 we need to gather that information for those folks.  

So, that’s why it’s included in the draft. 

  MR. STANG:  Your Honor, may I briefly respond? 

  THE COURT:  Yes.  And can you tell me, again, 

where you point to Dr. Conte’s declaration on this? 

  MR. STANG:  Your Honor, I believe I did.  My notes 

show, I only have some many screens, I apologize, my notes 

show that he addressed the issue of adult abuse victims at 

his declaration which I believe is at Docket No. 601, Page 9 

and I wrote down (vi).  That is where he does discuss adult 

issues.  I am going to have to -- 
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  THE COURT:  Yes. 

  MS. BOELTER:  Your Honor, just one clarifying 

point.  The draft of the form that Dr. Conte was opining on 

was a form that just generically talked about non-consensual 

adult/un-adult abuse.  Based upon conversations with the TCC 

and, again, I understand they’re still objecting, but based 

upon conversations with the TCC we narrowed the scope to 

adult scouting participants which, again, is a finite group 

of individuals under the age of 21.   

  So, I’m looking at (vi) on Page 9 of his 

declaration at 601, I just want to point out for the court 

that the document that he was commenting on was just talking 

about adults generically, not the 18 through 21-year-olds 

that we have now modified the form to address.  

  THE COURT:  Okay. 

  MR. MONES:  Your Honor, this is Mr. Mones.  May 

just give a brief response to Ms. Boelter’s statement? 

  THE COURT:  Yes. 

  MR. MONES:  Thank you, Your Honor. 

  I wasn’t meaning to exclude this other group of 

adults who say they did not consent to the sexual abuse, but 

the majority of cases would involve consent as I believe I 

elucidated, if it did exist.  More importantly, I just want 

to reiterate again people looking at it who are the vast 

majority, the vast majority will look at the word non- 
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consensual and think that I consent.   

  That is the over-arching point, Your Honor, that 

we cannot emphasize strongly enough because it doesn’t say 

under the sexual abuse for child sexual abuse children don’t 

consent even though Ms. Boelter said it’s a definition by 

law, that is not going to be the understanding of the vast 

majority of Boy Scouts who have been victimized, especially 

those who have not gotten any treatment and don’t understand 

that it’s not their fault.   

  That’s all I have to say about it, Your Honor.  

Thank you very much. 

  THE COURT:  Thank you. 

  Well, I guess I have a couple of questions as I’m 

reading this.  The definition lumps everyone together, it 

lumps together in the same paragraph the child and then the 

non-consenting adult scouting participant.  And I wonder if -

- and I’m just trying to balance additional forms.  There 

would have to be, I suppose, some way to let non-consenting 

adult scouting participants know, like you do in the last 

paragraph here, in that section to file some other form.  So, 

there’s going to have to be a reference somewhere, I think, 

to non-consenting adult scouting participants who lead them 

somewhere else or -- I don’t see how you get around that and 

make sure that they’re included.   

  Of course, I have no idea the relative numbers of  
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non-consenting adult scouting participants; although, clearly 

this case is directed at child sexual abuse.  So, I’m 

wondering if it could be divided into two parts where it’s 

clear that you have victims of what is sexual abuse, victim 

of child sexual abuse, victim of non-consenting adult 

scouting participant, somehow to distinguish between those 

two.  I don’t know that that ameliorates the harm.  But how 

do you get around telling non-consenting adult scouting 

participants that they have to go somewhere else.  It’s going 

to have to be mentioned somewhere in the form, isn’t it? 

  MS. BOELTER:  Your Honor -- 

  MR. STANG:  Your Honor, this is Mr. Stang.  I’m 

sorry, Ms. Boelter, go ahead. 

  MS. BOELTER:  I was just going to say, Your Honor, 

first of all, I think we hear your point that the word non-

consent does need to be in the form somewhere even if we were 

direct folks to a different proof of claim form as we do in 

the last sentence.  I don’t know how else to -- we certainly 

don’t want to invite, you know, just all adults to be filing 

claims.  It needs to be specific to this category of 

individuals. 

  We can certainly -- with that and -- you know, I’m 

interested to hear Mr. Stang’s views because truly we just 

want to get to the right answer here.  We’re happy to work 

with the TCC and Mr. Mones on, you know, moving that language 
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down, setting up a separate definition, but I do hear your 

point that we’re going to have to use the word and we’re 

going to need to find a mechanism for these individuals to 

submit claims; whether it’s this proof of claim form or 

otherwise. 

  MR. STANG:  Your Honor, we’ll work it out, but I 

think you could add another paragraph either before or after 

the reference to, what I call, the bullying or hazing 

paragraph and say something very similar.  If you are a non-

consenting adult scout participant with a sexual abuse claim 

you should consult the rest of the text from the hazing and 

bullying.  Maybe we’re taking a little bit of a bet here, but 

if they got a number of these claims then they could follow-

up and say to those folks we would now like you to fill out 

this form.  They have filed their proof of claim. 

  As I said before in connection with some of the 

other comments, nothing here stops people from taking 

additional discovery, nothing should stop the Boy Scouts from 

having a follow-up with someone that they have questions, 

that they want to pose questions to. Whether that takes the 

form of a mandatory set of questions is something that they 

can take up with us, the other committee, they can go to you 

if they don’t think we’re being reasonable, but perhaps just 

another paragraph much like the hazing and bullying one would 

be sufficient. 
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  MS. BOELTER:  Your Honor, I think we could make 

that work. 

  MR. MONES:  Your Honor, this is Mr. Mones. 

  I would support Mr. Stang’s argument in that 

respect because what will happen, I think, and Ms. Boelter 

maybe hinted at this as well is that if we put the word adult 

in there in this form it’s going to open the potential 

floodgates for people who are not victims of sexual abuse, 

but, for example, and 18-year-old is on a hike and an adult 

says something to him, an off colored joke, well that person 

can argue I didn’t consent to that joke being told.   

  So, we don’t want to get into the weeds on what I 

do believe is -- I’ve been doing this for many, many years, 

Your Honor, and while (indiscernible) is not evidence, I can 

tell you that just for purposes of the burden that would 

impose on the claim form putting adults in here just does not 

seem to be worth what the unbelievable burden it would impose 

upon the claims process and, again, the harm that would be 

(indiscernible) Mr. Stang said and I’m sure Ms. Boelter and 

us we can work this out. 

  Thank you, Your Honor. 

  THE COURT:  Okay.  I will give you an opportunity 

to work it out. I do note that Dr. Conte says in (vi) he has 

a slightly different take which is that the inclusion of 

these other individuals which are the adults abused as 
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adults, potential creditors who were bullied or 

psychologically mistreated, at least as I’m reading it, the 

inclusion of them in an effort to identify sexual abuse 

survivors is potentially confusing to adult survivors and 

minimizes their experience versus someone who was bullied. 

  So, we have to be careful that the adult survivors 

also have the opportunity to make their claims and that their 

claims, the non-consenting, whatever we’re calling them, non-

consenting adult scouting participants who, at least from my 

very lay point of view, I would take the view that they could 

be broader then the categories Mr. Mones suggested.  I would 

agree with Ms. Boelter that saying no might evidence non-

consent.  That’s me, that’s my take.  I don’t think that Ms. 

Boelter actually said that. 

  So, we don’t want to minimize their experience 

either.  So, I’d give them an opportunity to make their 

claims even if it’s a smaller group of victims.  So, I think 

we suggested a couple ways this might work.  I’d like the 

parties to talk and see if they can agree on that.   

  MS. BOELTER:  Very good, Your Honor.  We will do 

that. 

  THE COURT:  Okay.  We still have the optionality 

issue that we addressed earlier that I don’t think I heard 

anyone speak about, the option to provide a narrative and 

whether there needs to be more language around the option. 
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  MR. STANG:  Yes, Your Honor.  This is Mr. Stang. 

  I appreciate Ms. Boelter’s comments about how 

they’re trying to be sensitive, but we have no evidence that 

they’ve consulted with anyone regarding the substance of this 

proof of claim form as opposed to how you get it noticed out.  

What the Boy Scouts think, if they think they’re sensitive, 

I’m sure everyone this call is well intentioned, but when a 

child sex abuse survivor hears the Boy Scouts are being 

sensitive that just doesn’t ring too much with them.   

  I think in this area lot of deference should be 

given to what the abuse survivors think.  Ms. Boelter, I 

think, eluded to this.  Maybe it was Mr. Andolina.  My 

committee members, not the counsel, my committee members have 

probably spent over ten hours going over every word of these 

notices and proofs of claim.  They are the ones who are going 

to fill them out.  Now they’re lucky.  They’ve got lawyers 

and those lawyers are going to put down whatever they want to 

put down and probably they’re like Mr. Mones, you know, they 

have a lot of experience and they will fill it out as 

completely as they think they need to, to make their case.  

And they know their audience.   

  Someone who doesn’t have counsel is, in effect, 

being told you must do it this way.  The pleas, it softens it 

a little bit, but it’s not the same.  So, I would ask the 

court to consider the fact that the people who actually have 
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to put off this claim for actually made these comments, not 

just coming from lawyers arguing what they would like to see.  

Dr. Conte’s testimony which is uncontroverted except for an 

advocate for the Boy Scouts saying we’re being sensitive.   

  So, I don’t think that comments that counsel made  

for the insurance companies -- at one point, I wrote it down, 

he said the proof of claims it doesn’t validate the claim.  

Well, no one is asking this proof of claim to be 

unchallenged.  No one is saying there can’t be follow-up.  

The suggestion that these checking the boxes is somehow easy, 

and that kind of started to tie into maybe these folks are 

lying because you could check a box.   

  Some of the conduct that’s in those check the 

boxes is pretty specific.  I suspect that that’s hitting a 

lot of the basis. If insurance counsel has a few more 

examples of sexual abuse and molestation that they think we 

didn’t include they should tell us, but you’re still filling 

that box out when you’re a survivor.  You’re still saying 

that someone penetrated you by checking the box.   

  I think the idea that you’re telling a survivor 

that they must put this in, that their prior description 

isn’t good enough in the context of a claim form, especially 

for the unrepresented people, it goes to all of the issues 

that Dr. Conte had in his declaration about how the claim 

form can do harm. 
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  We understand that everybody needs to know 

something about these claims.  Saying I was abused is going 

to lead to more questions, but this claim form does so much 

more than that.  I think that survivors who are, some of whom 

will be addressing this abuse for the first time in the 

context of a legal proceeding with a deadline that, you know, 

they’re being told you must do something by a certain date 

need to be given the consideration that Dr. Conte addresses 

and that the committee members, themselves, feels is 

necessary. 

THE COURT:  Mr. Stang, do you -- thank you -- do 

you have specific language -- and I'm trying to look back to 

where it started about -- do you have specific language that 

you want to see before the narrative section?   

MR. STANG:  Your Honor --  

THE COURT:  You're not suggesting we eliminate the 

narrative; you're suggesting it be optional.  

MR. STANG:  Yes, we are not suggesting elimination 

of the narrative and, Your Honor, Ms. Cantor, my partner, is 

on the phone, and I don't have the exact words in my head, 

but she has been working on this for weeks and maybe she 

knows the exact words that we're looking for.   

MS. CANTOR:  Yes, Your Honor, Linda Cantor.   

We've suggested language, "If you wish to provide 

a narrative, please do so below."  
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THE COURT:  Okay.  Well, based on the testimony of 

Dr. Conte with respect to narratives, I agree that the 

narratives should be -- should express that it is optional in 

some fashion, whether it's if you wish to do this or please 

further describe if something, you know, something that 

suggests that additional information is welcomed, I think is 

the way to put it.   

And I was trying to find the place, Ms. Boelter, 

where you said it occurs in the beginning of the form, but I 

think it would be helpful to not only have it there, but to 

have language right where you get to the narrative and you're 

going to provide it.   

MS. BOELTER:  Understood, Your Honor.  We will 

work with the TCC for purposes of Parts 4 and 5 of the form.   

THE COURT:  Okay.  Do you have any other issues 

outstanding that I have not ruled on with respect to the form 

of order or attachments for the proof of claim?   

MR. BRADY:  Your Honor, Robert Brady.  No 

additional issues.  I just wanted to -- Robert Brady on 

behalf of the FCR -- we had two issues that we raised with 

the debtors.  They made both of our changes, so we have no 

issue with the proposed form of order.  

THE COURT:  Thank you, Mr. Brady.   

MS. RINGER:  Your Honor, if I --  

MR. RUGGERI:  Your Honor, James Ruggeri --  

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 105 of 161 PageID #: 668



                                             106 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  Ms. Ringer?   

MR. RUGGERI:  Your Honor, James Ruggeri for 

Hartford --  

THE COURT:  Let me hear from Ms. Ringer first and 

then I'll hear from Hartford.   

MR. RUGGERI:  I'm sorry.  Thank you, Your Honor.   

MS. RINGER:  Thank you, Your Honor.  Rachael 

Ringer from Kramer Levin, on behalf of the committee.   

Just very briefly, we also raised a number of 

issues with the debtor through revisions to both, the form of 

order and the notice, as well, for the general proof of 

claim.  All of those have been incorporated.  There were a 

couple of issues that were particularly important for 

claimants, for non-abuse claimants that need information from 

the debtors specifically in order to actually calculate their 

claims and the debtors worked with us to put in additional 

information into the notice for those claimants.  And so with 

those changing, we were okay with the general proof-of-claim 

form and the notices accompanying it.   

THE COURT:  Thank you.   

Counsel for Hartford?   

MR. RUGGERI:  Yes, Your Honor, James Ruggeri.  

I didn't know if the Court's question dealt with 

specific questions regarding the sexual abuse survivor proof 

of claim, which is attached as an exhibit.  
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THE COURT:  It includes everything.  

MR. RUGGERI:  Okay.  Thank you, Your Honor.   

Hartford does have a few suggestions there and I 

would start by, I do think it's a little unfair.  On a couple 

of occasions, committee's counsel has suggested that there 

was some sort of focus on forms of sexual abuse and questions 

that Hartford and the insurers that were posing and that's 

not correct as to Hartford or, I believe, any of the other 

insurers.   

Our questions or the questions that we would like 

to be added go to allowing us to cross-check the allegations 

and the information provided elsewhere in the proof-of-claim 

form.  For example, education -- the proof-of-claim form, as 

it currently stands, asks the claimant to state what is his 

or her highest level of education completed or degree 

obtained.   

If you go to the section involving the effects of 

the abuse, you'll see one of the alleged effects is 

education.  We propose to have the claimants identify by name 

and address, all the schools they attended to the best of 

their recollection, beginning with elementary school and 

continuing to secondary school and post-secondary schools.  

Do that because the form requires the claimant to identify 

the scout unit number and the physical location of the    

scout -- of the unit where they were abused and allow or 
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identifying or causing the claims to provide substantial 

information about their education allows us to cross-check 

the information about where the person said he or she was 

abused.   

Also causing the claimant to identify all of the 

schools where he or she attended and the periods and the 

highest degree they earned also allows us to cross-check the 

alleged impact of the abuse when it comes to education.  If 

someone achieved a Ph.D. or a BA, that may tell us something 

as we're going into a mediation (indiscernible) or in this 

process, Your Honor, about the valuation -- the number and 

the valuation.   

The same is true with regards to employment, Your 

Honor.  The proof-of-claim form, as proposed by debtors, 

asked the person to state his or her current employment 

status.  We have proposed to amend the form to ask the 

claimant to list all of their employment history dates and 

for each job and location.  Again, the effects portion of the 

proof-of-claim form says do you believe that the abuse has 

affected your employment?   

We think that information which is purely factual 

allows us to cross-check that answer and also allows us to 

have an effect or causing -- allowing all the parties to have 

a better understanding of the valuation of that claim 

depending on how the information squares or it does not.   
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The same, Your Honor, is true with regard to the 

claimant's involvement with scouting.  The proof-of-claim 

form, as proposed by the debtor, asks the claimant to state 

whether he or she has ever been affiliated with scouting 

and/or a scouting program.   

We propose to ask the claimant to identify all 

involvement with the Scouts, including units and positions 

and the various Boy Scouts, Cub Scouts, Exploring Scouts, Sea 

Scouts, and also ask whether they're currently involved in 

scouting; again, let's us cross-check and lets us form an 

opinion on what effect the abuse had on a person in terms of, 

perhaps, the trust that he or she had in scouting and, again, 

we believe goes to valuation.   

The other question that we believe, Your Honor, is 

appropriate for consideration is to ask the claimants if they 

suffered other unrelated forms of abuse, unrelated to Boy 

Scouts.  We're not suggesting in any way that if the answer 

is yes, disqualifies the claimant from participating in their 

claim against the Boy Scouts, but we do believe it's relevant 

and we're not trying to inflict any injury or emotional harm 

to the people doubting what they've already experienced.   

We do believe it's relevant because if there are 

contributing causes to the same injury, then it could affect 

one view of the valuation of that injury both, on an 

aggregate and on an individual basis, Your Honor.   
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Those are the factual questions, Your Honor, 

unrelated to act of sex abuse or anything along those lines 

that we would ask the Court to consider to include in the 

proof-of-claim form, again, purely factual questions, Your 

Honor.  Thank you.   

MR. SCHIAVONI:  Your Honor, Century has some 

additional ones.  We can deal with Hartford's first, then 

ours or however you want to proceed.   

THE COURT:  No, let me hear yours.   

MR. SCHIAVONI:  So, Your Honor, we heard Mr. Stang 

talk about the elements of liability, really.  He collapsed 

them, really, just into was someone injured.  But whether 

there's proof, you know, there's some questions that go to 

just basic elements of was a tort committed on you that 

required the tortfeasor to be identified, but to the extent 

that's another scout or some other person, that doesn't 

establish liability with respect to the Boy Scouts of 

America.   

There were questions in a prior form of the order 

or the form that went to, you know, the fundamental elements 

about whether or not the Boy Scouts were, in fact, committed 

a tort of failing to warn or, themselves, you know, weren't 

actually negligent in the particular instance.  They're very 

basic questions.  They were taken out by the tort -- by, I 

believe, either the tort claimants or the Boy Scouts in this 
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draft over the weekend.   

We just asked for a basic series of questions that 

asked, Did you or anyone on your behalf ever contact the Boy 

Scouts about abuse?  And if the answer is yes to that, who 

was it and when at the Boy Scouts did you or this other 

person on your behalf contact the Boy Scouts?   

If there was a writing sent to the Boy Scouts 

conveying that, please attach it, provide it.  If the person 

knows -- if the claimant otherwise had some reason to 

personally know or any reason to believe that the Boy Scouts 

knew about the abuser to provide that -- to say so and to 

provide some specific information about that, who was it at 

the Boy Scouts who knew about this abuser, how did that 

person learn of that information, that's sort of the sum of 

it.  It's attached to our submission.  

And then just one other way that sort of gets at 

something that Mr. Ruggeri said that's a very common question 

in these sorts of noticing programs is have you asserted or 

have you filed a claim asserting abuse in any other case or 

bankruptcy, sexual abuse, and if so, what is that case or 

bankruptcy?   

THE COURT:  Okay.   

MR. WINSBERG:  And, Your Honor, if I may?  Harris 

Winsberg on behalf of the Allianz insurers.  We filed 

joinders to the Hartford objections and we support the 
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positions and believe that the additional information will be 

helpful in assessing the value of the claims.   

THE COURT:  Thank you.   

MR. WINSBERG:  Thank you, Your Honor.   

THE COURT:  Ms. Boelter?   

MS. BOELTER:  Yes, Your Honor.  Let me just 

respond briefly to the additional questions, and I think, 

probably the TCC should weigh in more particularly.   

I'm just starting with the few points that were 

made by Hartford in connection with educational history, as 

well as employment history.  On the form that was originally 

proposed, I believe, by Hartford and attached to their 

pleading, requested that individuals describe their entire 

educational history from, I assume, kindergarten through 

post-graduate degree, and details pertaining to those 

schools.  They've also asked for the entirety of the 

employment history.   

From the debtors' perspective, we don't deny that 

that information would be extremely helpful; however, when we 

were reviewing the proof-of-claim form, we needed to balance 

the sensitivities that Mr. Conte spoke of and that we've 

heard from Mr. Stang on numerous times with the burden of the 

form, itself, which is why we ultimately agreed with the TCC 

to remove those particular questions.   

With respect to the questions that Mr. Schiavoni 

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 112 of 161 PageID #: 675



                                             113 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

pointed out, if you look at, again, Docket 667-2,      

Exhibit B -- and I'm looking at -- if I can figure out what 

page -- I think it's going to be Page 67 of 75 of the PDF or 

Page 10 of 16.  We did, in fact, remove the question 

pertaining to did you or anyone on your behalf tell someone 

involved with scouting about the abuse?   

But we rephrased the questions so that they were 

less harmful on the abuse survivor and less burdensome for 

the abuse survivor to read.  So, you'll see N specifically 

says:  Did you tell anyone involved in scouting?  O:  Have 

you ever reported the sexual abuse to law enforcement or 

investigators?  And then P:  If you can remember anyone that 

you may have ever told about sexual abuse at the time, 

including anyone involved with scouting, friends, relatives, 

and/or law enforcement, please list their name and when you 

told them.  So, we did, in fact, maintain that concept.  I 

understand that it may just appear slightly different than 

how Mr. Schiavoni would like to see it.   

And then, finally, I think he pointed out on the 

additional information, which is Part 6, if you go to Page 13 

of 16, I think he submitted that we removed the question 

concerning whether prior bankruptcy claims had been 

submitted.   

That's just not the case.  We still state, Prior 

bankruptcy claims, have you ever filed any claims in any 
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other bankruptcy case relating to the sexual abuse you've 

described in this proof-of-claim form?   

This question is still in.  We think it's 

relevant.  There is overlap between, for example, sexual 

abuse claims asserted against the Boy Scouts and, for 

example, the Diocese of Guam.  So, we have seen, which is in 

bankruptcy, for Your Honor's benefit.  So, we have seen that 

and we have maintained that question.   

So, from the debtors' perspective, while we are 

always supportive of getting more information rather than 

less information, we were put in a position where we really 

needed to balance concerns about abuse survivors, concerns 

about putting together an overly burdensome proof-of-claim 

form with, you know, the practicalities of getting not only 

the TCC and other constituents onboard, but getting this form 

approved so that we can launch it and get this process 

started.   

MR. SCHIAVONI:  Your Honor, this is Mr. Schiavoni.   

And just to be clear, the questions that we posed, 

I just posed to you a second ago, were in the debtors' 

original form.  Ms. Boelter, herself, proposed in P, which 

was deleted, the question.  The two she read just leaves a 

sort of, you know, it's a sort of leading, yes-no, that by 

itself provides no confirmatory response.   

Did you -- so, the yes-no is, Did you or anyone on 
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your behalf inform anyone in scouting, yes-no, end of story.   

The next one is, Did you ever tell anyone who was 

in law enforcement, yes-no, end of story.   

What the debtor had is P, the one that followed 

was, If your answer to either of the previous two questions 

is yes, please state the name of each person who was told, 

the date when they were told, and the person's relationship 

to you.   

That information, yeah, it's critical toward 

establishing whether or not the Scouts were really liable or 

not.  It's an element that goes to prima facie liability 

here.  It's not at all burdensome to pose that question.  The 

debtor, itself, proposed the question.  It's very 

straightforward and it elicits information that would be 

extremely helpful in winnowing out good claims from bad 

claims.   

The same thing with the change on this, the last 

question.  Yes, there's a question in there that asks, Did 

you file a proof of claim for this abuse, this very abuse in 

this bankruptcy?   

Well, of course, that question, in essence, has 

been neutered because, no, it's like this is the proof of 

claim for this case, right.  As Mr. Ruggeri laid out, to the 

extent there's been claims for other abuse by the same 

person, it goes to how the -- it goes to causation on the 
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damages for the individual claim.  It's not harmful; it's 

very straightforward.  Did you file a proof of claim in 

another bankruptcy for sexual abuse, period?   

MR. STANG:  Your Honor, I'd be happy to address 

these on behalf of the committee, and, Your Honor, I'd point 

out that, again, if you had questions regarding the impact of 

some of these specific items on survivors, Dr. Conte is still 

on the call and he can answer your questions directly.   

There has to be a difference between the questions 

in a proof-of-claim form and discovery, not just because 

there should be a difference.  I think at one point, I don't 

know if it was the Hartford one objection or Century 

objection, but I counted the additional questions, including 

subparts.  There were over 30 and it just highlighted to me 

that this is an effort to conduct discovery for defenses, yet 

survivors, whose cases are stayed, do not have an opportunity 

to conduct discovery against the Boy Scouts, the local 

organizations, given the preliminary injunction, and the 

charter organizations.  And so, this feels very much like a 

one-way process as we get into questions that have the tenor, 

tone, and numerosity of interrogatories.   

Now, to address the specific issues, if I stopped 

my education at high school, why do they want to know where I 

went to elementary school?  Why do they want to know where I 

went to high school?   
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Do they want to see if I'm lying about whether I 

got a high school diploma?  If I say I have a Ph.D., why do 

they need to know my high school and the dates I attended?   

Because maybe they want to contact that high 

school.  Maybe they want to contact the teachers or they can, 

through year books, discover my classmates.  So, there's no 

restriction here when we start to give them this information 

about whether they will go and tell people who had no 

knowledge that I was sexually abused.  Hey, you know, did 

that happen to Jim?   

The same is true with the employment.  I get what 

counsel said.  If you say you can't hold a job, they'd like 

to know how many jobs you couldn't hold, but are they going 

to start calling employers?   

Why is Century Insurance Company calling my 

employer to ask about whether I had issues with authority?  

What is that about?  And so, there are no protections here, 

given the information that they're eliciting.   

I am currently an adult scout volunteer.  Why does 

that matter?  Does it mean I wasn't abused because I'm going 

back to Scouts or does it mean that I care a lot about boys, 

I want to protect them from what happened to me, so I'm going 

to be a scout leader.   

I don't understand where the question takes them.  

It takes them to lots more questions, but they will cast 
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doubt on the validity of a claim if I decided that I was 

going to do the hard thing and go back to the organization 

where I was abused and try to protect kids again.   

Other unrelated abuse, counsel said it, this is 

causation.  This is damages.  I mean, this is a claim form.  

If they want to ask -- if they want to try to make some kind 

of link that the abuse I suffered at scouts is somehow, you 

know -- I don't even know where they're going with this, to 

be honest with you.  I don't get it.   

I echo what Ms. Boelter said and for all that I 

said before about sensitivity and the Boy Scouts, they were 

right on this one.  They were right to take the questions 

regarding these basic elements that counsel mentioned.  You 

know, some of them implied a legal conclusion, so, it's 

effectively, you know, were the Boy Scouts negligent?  And 

how is someone going to answer that?   

These questions regarding notice, they're legal 

questions.  The Boy Scouts may have known about a particular 

volunteer, even though I never told my parents that I was 

abused or my parents, having been told, didn't tell the Boy 

Scouts.  Because the Boy Scouts might know about that 

volunteer being an abuser.  That's the one-way discovery 

aspect of this.   

As I said earlier, no one is saying that if these 

insurers or the Boy Scouts -- I don't think the Boy Scouts 
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were intending to -- but the insurers or other parties in 

interest want to file objections to claims and start a 

process, that's fine.  And it doesn't have to be one by one.  

It can be dealt with in kind of a -- depending on how many 

claims they have questions about, we can try to deal with it 

in some global fashion.   

But adding another 30 questions to this proof-of-

claim form aims to turn this into a discovery project with no 

protections to survivors on the follow-up and how they use 

this information, and the survivors' hands are totally tied 

in terms of them being able to take actions to establish 

their cases more completely, given the automatic stay.   

That's all I have on that, Your Honor.   

MR. SCHIAVONI:  Your Honor, Mr. Stang really wants 

his cake and eat it, too.  He wants the effect of 502's prima 

facie presumption, but, you know, he's got a form here that 

doesn't provide the basic elements to establish the Boy 

Scouts' liability as opposed to the tortfeasor that actually 

physically did the abuse.  The basic questions that go to who 

and when did you tell at the Boy Scouts and, you know, the 

documentation that support that go right to a necessary 

element.   

THE COURT:  I don't think it goes to a proof-of-

claim form.   

The -- let me ask you this, Mr. Stang, in terms of 
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the question that asks what type of scouting unit were you 

involved with and then it has to check the box for the 

different types, what harm would there be in, in asking for 

their troupe numbers or something that identifies a 

particular location?   

MR. STANG:  Your Honor, I think, first of all, 

there's no harm in that, but I think it's asked already.  

Section -- question G says:  What was the scouting unit 

number?   

This is -- I (indiscernible) Boy Scouts, so some 

of this language doesn't necessarily -- I can't really say 

whether it works or not, but the unit number, I think, was 

meant to be troupe number, I mean, that's how I would 

interpret it.  Location, again, that kind of, you know, I was 

in Miami Beach, Florida, and my elementary school and if I 

don't remember the troupe number, then I can remember the 

chartered organization.   

Now, look at H; it gives you that information.  We 

actually call people out a little bit saying, Was it a 

church?  Was it a school?  Religious institution?   

So, I think those questions are there and to 

(indiscernible) those points, the local councils maintain 

troupe rosters.  I won't speak to how far they go back.  They 

know.  I don't.  That troupe roster shows you who was your 

scout volunteer, who is the chartered organization -- when I 
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say, "scout volunteer," there are obviously several in the 

troupe -- they show at least who the head is, if not all of 

them -- it shows every child's name.   

Now again, I'm not going to speak to how long they 

maintain these rosters, and so --   

THE COURT:  Thank you.  I see that information.  

It actually looks like you asked for the same information 

multiple times.   

Okay, in terms of the type of scouting, one is 

more generally and one is, then, during the sexual abuse.  I 

see.  Okay.   

I'm not going to require the additional 

information.  I don't actually know if -- and certainly not 

based on Mr. Conte's declaration or even what I heard today 

in his testimony, that more information is necessarily 

better.  It might be different and it may or may not be 

helpful.  

Certainly, factual information, more specific, 

concrete factual information about places and times and 

things like that, that could be helpful, but I don't know 

that the relevance of the person's education levels and 

whether they -- whether that's a relevant factor and whether 

they've been abused, reported the abuse, is lying, is not 

lying, I don't know that that's relevant to anything.   

I think this form is more than sufficient to 
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provide the debtors with information in which to be able to 

use it to, for what I thought was the purpose, which is to 

try to come to a consensual resolution.  And I don't know 

that more information is better and I do have a concern that 

the more intrusive the information is or the more it suggests 

that there's going to be contact with institutions or persons 

that are listed, it will discourage parties, abuse victims 

from coming forward and we don't want to do that.  So, I'm 

not going to require that additional information.  

And the specific information that I didn't see 

first by looking at Paragraph E, I see is in the section on 

involvement with scouting, I see is required or requested in 

the section on nature of the sexual abuse.   

So, I think now we've dealt with all of the issues 

that anyone has? 

 (No verbal response) 

THE COURT:  I'll take the silence as a yes.  

UNIDENTIFIED:  Your Honor, the TCC has nothing 

more.   

THE COURT:  Thank you.  Okay.   

MR. ABBOTT:  Thank you, Your Honor.  Derek Abbott 

here for the debtors.   

Okay.  We've gotten through one of our agenda 

items.  We have another, Your Honor, and given that we've 

been going for almost three and a half hours, I wonder if the 
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Court would like to take a break and reconvene at some point.  

I'm sure all the participants would welcome that opportunity.   

THE COURT:  Yes.  So, it's about 1:20 East Coast 

time.  We will reconvene at two o'clock East Coast time.   

MR. ABBOTT:  Very well.  Thank you, Your Honor.   

THE COURT:  Thank you.   

UNIDENTIFIED:  Thank you, Your Honor.   

 (Recess taken at 1:20 p.m.) 

 (Proceedings resumed at 2:02 p.m.)   

MR. ABBOTT:  Your Honor, Derek about on behalf of 

the debtors.  Your Honor, the one issue that was added to the 

agenda really in the nature of a discussion of a status 

conference was in the preliminary injunction matter.  Your 

Honor, that's Docket Item Number 13 on the third amended 

agenda and we thought, given the timing of that, it might 

make sense to go to that next and if that's okay with the 

Court, I would ask Mr. Andolina to address Your Honor.  

THE COURT:  Okay.   

MR. ANDOLINA:  Good afternoon, Your Honor.  Mike 

Andolina on behalf of the debtors.   

You know, Judge, as Mr. Abbott mentioned, this is 

an issue that is time-sensitive, but also, we hope 

noncontroversial.  So, we're going to ask for the Court's 

assistance and provide an update on the status of the 

stipulation to extend the consent order.   
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As the Court may recall in late March, the Court 

entered a consent order on a preliminary injunction motion 

that was supported by both committees and the FCR.  The 

extension or the preliminary injunction termination date is 

today, Your Honor, and the good news is that we have reached 

an agreement to extend the preliminary injunction until   

June 8th.  

The mechanism in Paragraph 12 of the consent order 

requires the parties to file a stipulation with the Court, 

which we have done.  Once that's stipulation is filed, the 

consent extension is then served on all of the plaintiffs in 

the underlying abuse actions and filed in those courts.  That 

provides a 10-business-day deadline for parties to object to 

the extension of the preliminary injunction.  

That period would end on June 2nd and then there's 

a hearing date on June 8th, so not a very significant window.  

Our hope is, and we worked diligently with the TCC, the FCR, 

the UCC, and the ad hoc committee, that our next extension 

would be more significant.  But that's the current status.   

One issue to raise with the Court, the Court may 

recall during the last preliminary injunction hearing, there 

was a filing by an incarcerated plaintiff, Mr. Swindler (ph), 

and the Court noted at that time that Your Honor would treat 

Mr. Swindler's objection as an objection to the next 

extension.   
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The debtors plan to reach out to Mr. Swindler and 

attempt to resolve that objection.  If we cannot do so by 

June 2nd, that objection would be treated as an objection to 

the extension.  We would file a reply and then I guess the 

issue would be heard on June 8th or some other time that the 

Court deems appropriate.  But we did want the Court to know 

that we recall that issue and we'll work to try to resolve 

that particular objection.   

So, the request would be, Your Honor, that the 

Court sign the stipulation today, given that today is the 

last day of the preliminary injunction period, and the 

promise would be that going forward will give the Court more 

time on the next extension period and if the parties will 

work diligently, I think to create what should be a more-

efficient timing in terms of the extension.  There's just a 

lot going on and I think there's some open discovery issues 

that we're working hard with the various committees and the 

ad hoc committee on.   

THE COURT:  Okay.  Did I hear you correctly that 

this extension is only through June 8th?   

MR. ANDOLINA:  That's correct, Your Honor.   

I'd be happy for the Court to extend it further, 

but this is the deal that we reached.   

THE COURT:  I think you need to reach your next 

vehicle because -- and I don't remember the specifics of the 
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mechanics in the stipulation, but I don't think we're 

providing the plaintiffs an effective opportunity to object 

to a further extension of the consent stipulation.  

So, I understand the desire to keep the debtors on 

a short rank, you know, a short lease, which I assume is what 

drives this, what, not even 20-days, maybe, extension, but it 

strikes me that I ought to be having hearings on an extension 

before the time period lapses.   

And I'm happy -- again, I don't remember the 

mechanism and maybe this mechanism was built in -- but if our 

next hearing is on June 8 and that's when this stipulation 

expires, then what have I ordered?  I think we need to be 

having the hearing on any further extensions on that date and 

I think we need to get that out there.   

So, I'm not mandating that, but I don't -- the 

timing is not working for me and it's not that it's not 

working for me personally -- I'll review the stip and I'll 

sign it because I, quite frankly, am not sure I have an 

option -- but it's not working for me in terms of notice to 

all the plaintiffs.   

MR. STANG:  Your Honor, this is Mr. Stang.  I 

think we may have been the ones driving the short extension.  

And I don't think it's in the spirit of the stipulation 

(indiscernible) going to what our problem is unless you 

specifically want to know.   
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If you want a couple of more days after the 

hearing so that you're not up against the same-day issue, we 

want to do what makes sense for you.  But the issue that 

caused us to agree to only a short extension is one that is 

significant to us and we didn't want to see it go out for a 

considerably longer period of time than what we agreed to.  

THE COURT:  Okay.  But then what can I expect for 

the next one?  So, when we get to June 8th, if, in fact, 

there's going to be a consensus, when are we going to rule on 

that extension?  And if there's not going to be, then, okay, 

there's not going to be.  Then I maybe would be having a 

contested hearing.   

So --  

MR. STANG:  Well, I could preview the --  

THE COURT:  -- I don't need to know the specific 

issue.  I don't need to know the specific issue.   

I'm just telling you really from a due process 

perspective for the plaintiffs in the underlying litigation, 

they need to have an opportunity to weigh in before an 

extension is effectively granted without their ability to do 

so and that's what I'm looking for in the future.   

MR. ANDOLINA:  Your Honor --  

MR. STANG:  So, Your Honor, but for this issue, we 

would have had a much longer extension by a multiple of 

probably at least three times.  But this issue is one that we 
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felt was important.  It came upon us relatively recently.  We 

didn't want the debtor to be jammed up against today's date 

and that's why we agreed to, because they haven't had time.  

They said they have not had time to digest and be responsive 

to our demands and so without kicking it out too long, 

because I think our demand is -- our intentions 

(indiscernible) issues are a great concern to us, we said, 

okay, we'll give you until the next omnibus date.   

So, A, if you feel you don't want to be up -- have 

the hearing the same day as the expiration, you know,   

that's -- we hope that you wouldn't make it too much longer 

in terms of the injunction, and if you're wondering, am I 

going to see (indiscernible) 30-day extensions, I will tell 

you but for this issue, we were negotiating a much-longer 

extension.   

MR. ANDOLINA:  Your Honor, to address -- and you 

must have been overhearing my conversations for the last 

several days -- but to address the issue of due process, I 

think the mechanism in the consent order makes perfect sense 

in terms of notifying the plaintiffs in various state court 

actions.   

The problem here is that the extension expires on 

June 6th, which is -- the 10-day period is not the issue, I 

don't think, Your Honor.  I think 10 business days is a 

reasonable period but incentivizing them to object to 
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essentially a 4-day extension doesn't make a tremendous 

amount of sense.   

And I certainly don't want to (indiscernible), but 

I do want to make clear that from a process perspective and 

from the debtors' perspective in terms of estate resources, 

we would hope that maybe the Court would consider -- and I'll 

defer to Mr. Stang on this -- entering a very short extension 

of a few days and to see if we can then come up with a 

process that the parties may agree to for a bit more of time.  

THE COURT:  Well, I haven't reviewed the order, 

but I will do so and I'm sure I will enter it, but I would 

like -- and that'll take the time out to the 8th, which was 

the agreed-upon date, but I think in the meantime, you need 

to be looking forward for the next extension or not if 

there's not going to be one.  

But this short period of time, yes, I do not want 

a series of short periods of time and, second, I am concerned 

about the impact on the individual plaintiffs.  So, I've said 

what I've said and I assume the parties will talk about how 

they're going to proceed in the future.   

MR. ANDOLINA:  Your Honor, I think we're all 

committed to focusing on an extended period for the next 

extension and I will say to the extent that there's an 

objection in this limited period, it may be that we can 

negotiate a process, that that objection would be handled and 
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addressed as to a longer stay.   

So, I think that's probable with the structure 

and, certainly, we don't want to waste the Court's time in 

terms of a very limited extension.  So, we'll work very hard 

with the TCC and the ad hoc committee to try to make that 

happen.   

THE COURT:  Okay.  Thank you.  

MR. ANDOLINA:  Thank you, Your Honor.   

MR. ABBOTT:  Thank you, Your Honor.   

Derek Abbott, again, for the debtors.  That brings 

us to Item Number 10 on the agenda, which was the debtors' 

motion for entry of an order appointing a mediator.  Your 

Honor, that was filed at Docket Item Number 7.  We've 

discussed it a couple of times since, but I'll also defer to 

Mr. Andolina on this motion, as well, Your Honor.   

MR. ANDOLINA:  Good afternoon, Your Honor.  

Michael Andolina on behalf of the debtors.   

Your Honor, if I may be heard on the mediator 

motion?  As a threshold matter, Your Honor, although the 

motion was filed by the debtors, at this point, it truly is a 

joint motion.  I know that representatives from the TCC, the 

UCC, the FCR, and the ad hoc committee of local councils 

would like to be heard on this motion, so I will attempt to 

be brief.  

Your Honor, I think the consensus that we have 
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here on this motion, frankly, speaks for itself.  All the 

constituencies are now at a point where they believe that 

engagement with mediators will help the parties make progress 

on a path to global resolution.   

In that regard, I can reference the issue that we 

just discussed, with respect to discussions between the TCC 

and the ad hoc committee.  That's resulted in the stipulation 

that Your Honor saw and the parties have worked in good faith 

to bridge their gaps, but the debtors, and I believe the 

other parties, do feel strongly that engaging with the 

mediator at this point is critical to the process.   

On my end, I've tried and I've definitely failed, 

per our last discussion, so on some issues, I think we could 

use some professional help.   

I did want to address, Your Honor, the series of 

objections from the insurers that were filed on Friday if the 

Court will allow me to do so?   

THE COURT:  Yes, I'd like to hear a response.   

MR. ANDOLINA:  Okay.  Really, I think the 

insurers' objections fall into three categories.  The first 

is that the insurers were excluded from the process.  The 

second relates to conflicts of interest and third are demands 

for additional terms in a mediation order.   

On the first issue, Your Honor, as a threshold 

matter and what is really ignored in the objections is that 
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the debtors largely through Mr. Azer (phonetic), engage with 

the insurers on the issue of mediation extensively.  And I 

don't know if the Court received the filing this morning, 

which is Mr. Azer's affidavit.  It was filed at Document 664.  

Did Your Honor receive that?   

THE COURT:  No, I haven't seen it.   

MR. ANDOLINA:  Okay.  Well, Your Honor, I will 

summarize the two documents that were filed.  We didn't file 

a surreply or seek leave to file a surreply, but we did file 

a 17-page discovery letter that was sent on May 11th last 

Monday in response to a number of the issues that are going 

on between the debtors and the insurers, including this issue 

on the mediator order.   

And what that letter shows is that as early as 

April 2nd, Mr. Azer was reaching out to the debtors for input 

on mediators.  He subsequently communicated with them on 

April 7th, April 9th, April 13th, April 14th, April 15th, 

16th, 17th, 23rd, 24th, 28th, 29th.   

We don't necessarily think those emails back and 

forth are, frankly, relevant to the Court's decision to 

appoint the mediator, but we did want to correct the record 

because we think the filings on Friday seriously 

misrepresented the communications between the parties.   

The second attachment to Mr. Azer's declaration is 

an email from October of year regarding the November 
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mediation or as it turned out, the non-mediation.  Hartford 

suggested in its papers that it was not invited to that 

mediation and it was somehow excluded from the process back 

in November.   

Exhibit 2 to Mr. Azer's declaration makes clear 

Haynes Boone notified Hartford's outside counsel Mr. Ruggeri 

of BSA's intent to mediate two weeks in advance of that 

mediation.  This was despite the fact that Hartford's 

position was and has been that it has no coverage obligation 

on any of the claims that were being mediated and that's 

because their position is that all of BSA's sexual abuse 

claims in the matter of the claimant, perpetrator, 

jurisdiction abuse are one single occurrence.  So, we did 

notify them of that mediation.  The email from Haynes and 

Boone to Mr. Ruggeri is provided as Exhibit 2 to Mr. Azer's 

declaration, and we also wanted to correct the record on that 

fact.   

But getting back to the process issue, Your Honor, 

there's no question that we were in constant communication in 

April and what our understanding was, was that it was 

essential for the insurers for the Court to appoint a 

specialized mediator to address insurance issues.  There are 

a limited pool of such experts and the insurers told the 

debtors in no uncertain terms that Timothy Gallagher was 

their first choice.  The debtors agreed to accept Mr. 

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 133 of 161 PageID #: 696



                                             134 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Gallagher, and after a lot of discussion, so did the other 

parties.   

I am confident that TCC will tell Your Honor that 

there was extreme hesitation about adding a third mediator, 

but the parties ultimately were willing to compromise and 

come to the agreement in the mediation order that we 

submitted.  So, the insurers, ultimately, got number one, an 

insurance mediator, and number two, their top choice.  That 

fact is not disputed.   

So, a final point on the process issue, Your 

Honor, we did want to clarify the record on the 

communications, but we think this is, frankly, a moot point.  

There's not a due process right for the selection of a 

mediator, nor should the insurers have presumably what 

they're seeking here, which is a veto over the negotiated 

choice of the five other parties.  We now have three highly 

qualified mediators with different skill sets and expertise 

prepared to engage with the parties immediately and we should 

proceed accordingly.   

So, the second issue, Your Honor, I want to 

address was this issue on conflict.  Importantly, none of the 

insurers have raised a specific conflict that their clients 

have with Mr. Fynn (ph) or Mr. Greene (ph), as far as I can 

tell.  Instead, they've demanded more robust disclosures, 

which are not contemplated by the Local Rules and raised 
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issues about the relationships to many of the parties.   

On the disclosure issue, I think the insurers 

concede there's no requirement in the Local Rules of the 

court that mediators complete 2014(a) disclosures; indeed, 

under the Local Rules here, mediator appointment is governed 

by Local Rule 9019-2(e).  That section requires that 

mediators disclose disqualifying events, which are defined by 

reference to the standard for disqualification of a federal 

judge.  Any person selected as a mediator, "Shall be 

disqualified in any matter where 28 U.S.C. 455 would require 

disqualification if that person were a judge."  So, none of 

the rules, the Local Rules dealing with mediation reference 

the disinterested standard of Section 324 or Rule 2014.   

The insurer cites to the In re Smith case from the 

Bankruptcy Court in the Southern District of Texas and they 

also state that a number of Bankruptcy Courts have Local 

Rules providing the mediator or the professional are required 

to make 2014 disclosures.  In the first instance, Your Honor, 

we think that In re Smith is distinguishable and has not been 

followed by any Court that we're aware of.  That was a 

Chapter 7 case where the parties selected a form bankruptcy 

court judge to mediate and scheduled a mediation without the 

knowledge of the Court.  They then went in and asked the 

Court for a nunc pro tunc appointment of the mediator.  The 

Court felt that mediation in that case was not necessary and 
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was also worried about the appearance of judicial cronyism 

and, Your Honor, I would submit that that's hardly the case 

here.   

In the first instance, more importantly, Your 

Honor, the insurers' reliance on the Local Rules from other 

districts actually undermine their argument.  Given how 

detailed the court's Local Rules are on the subject of 

mediation -- and I think they're covered in 919-2, 3,      

and 5 -- if the Local Rules wanted to subject mediators to 

disclosures under 2014 or Section 327, then it would have 

done so.  This seems particularly clear, given that Local 

Rule 9019-2 references the term "disclosure" specifically and 

lists the standard that I quoted above.   

In any event, Your Honor, Mr. Greene and Mr. Fynn 

have confirmed that they do not have any conflicts and at the 

TCC and the debtors' request, they have provided a list of 

lawyers they have worked with.  I would note that these 

materials were put together in a response to inquiries from 

TCC committee members and provided to the TCC.   

It is wholly unsurprising from our perspective, 

Your Honor, that Mr. Fynn, Mr. Greene, and Mr. Gallagher have 

worked with some of the various parties and attorneys in this 

case.   

As an aside, Your Honor, there's another factually 

error in the insurers' papers.  Sidley Austin did not 
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represent the debtor in the Takata case.  We represented non-

debtor third-party Honda.  Pachulski actually represented the 

debtor in that case.   

Ironically, the insurers find fault with the 

mediators for the exact reason that the five parties 

supporting in motion selected them.  The fact that Mr. Greene 

has served as an FCR, that he has served as a bankruptcy 

trustee, that he's familiar with the bankruptcy and claims 

process, the issues we discussed this morning, is an 

advantage to all the parties; likewise, the fact that      

Mr. Fynn is familiar with the plaintiffs' lawyers here, has 

mediated cases, many prior sexual abuse cases.  Those are 

things that qualify him.   

Notably, none of the parties has express concerns 

that Mr. Gallagher has worked closely with the insurers and 

their counsel.  In the debtors' view, at least, the fact that 

the insurers wanted his participation and felt strongly that 

he was the right person for the job, was, frankly, a good 

reason to include him.  

The final issue, Your Honor, that we wanted to 

address is the insurers' demand for additional terms in the 

mediation order.  That issue is -- primarily relates to the 

issues of document production and from our perspective, this 

is a wholly inappropriate and unnecessary addition to the 

mediation order for several reasons.   
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First, as these issues can and will be ironed out 

in the protective order.  And as the Court is aware, the 

hearing is scheduled on that item for May 29th.  Again, after 

literally months of work, all the parties, except the 

insurers, have reached an agreement on that.   

But I have breaking news.  Yesterday afternoon, 

the insurers requested a call with the debtors to discuss the 

protective order.  We're hoping to get all of the parties 

together for a call on Tuesday afternoon and we're hoping to 

avoid another Zoom party on May 29th and we will work 

diligently to do that.   

Second, Your Honor, Paragraph 6 of the mediation 

order provides that the mediators and the parties will work 

together on the structure of the sessions and the submissions 

of the parties.  Any documents issues regarding specific 

mediation sessions can be flushed out by the parties and the 

mediators in connection with that process.  

And, third, Your Honor, as a practical matter, the 

debtors have already made available to the insurers, all of 

the documents that have been provided to other parties.  

Since April 17th, counsel for Chubb has had access to the 

data room that contains materials provided to counsel for the 

committees and the FCR and the debtors have offered all of 

the other insurers' counsel that same access, and that's on 

Page 13 of Mr. Azer's letter from May 11th.   
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Indeed, the only documents that haven't been 

loaded to the data room are highly confidential documents, 

including local counsel documents that cannot be produced 

until a protective order is entered and that brings us back 

to the insurers' objection to the protective order.  Again, 

we hope to resolve that, but we're in a bit of a circle here 

with them refusing to mediate and then until they have 

documents and refusing to enter into a protective order.   

So, aside from the document issues, I think the 

other issue on terms the insurers propose is language on the 

right to take discovery regarding good faith findings and on 

Page 8 of Century's brief.  Your Honor, this is yet another 

factual error in the papers that were filed on Friday.  The 

exact language they request is actually included word-for-

word in Paragraph 7 of the proposed mediation order.  Indeed, 

in addition to accepting Mr. Gallagher, the parties accepted 

a number of the insurers' proposals, with respect to the 

mediation order.   

So, finally, Your Honor, I just wanted to address 

the insurers' suggestion that they have a right to veto     

Mr. Fynn, Mr. Greene, and the parties should just restart the 

process.  This would be incredibly prejudicial to the 

debtors, to the other parties, and to the process, itself.  I 

am confident that Your Honor now has a good sense of the 

dynamics in this case and how challenging it has been to get 

Case 1:20-cv-00798-RGA   Document 4-4   Filed 06/25/20   Page 139 of 161 PageID #: 702



                                             140 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

five different parties not only to agree to a three-person 

mediation team, but to craft and agree to a mediation order 

that is both, thoughtful and flexible, and provides for the 

addition of additional mediation parties.   

We've done that here, Your Honor, and we've also 

adopted and order that accepts the insurers' top choice of 

the mediator.  We respectfully request, Your Honor, that the 

Court enter the proposed order without further delay.   

THE COURT:  Thank you.   

MR. LUCAS:  Your Honor, this is John Lucas for the 

tort committee, may I be heard?   

THE COURT:  Yes.   

MR. LUCAS:  Your Honor, the tort committee fully 

supports everything that Mr. Andolina said, but I wanted to 

make one quick correction.  That my firm did not represent 

the debtor in Takata but represented the tort committee.   

Your Honor, the mediation order, as Mr. Andolina 

stated, reflects substantial compromises with the insurers, 

none of which were really mentioned by insurers.  The TCC 

believes that Fynn and Greene have sufficient knowledge of 

insurance issues from other mass-tort cases and another 

insurance mediator is really unnecessary, will add cost, and 

might complicate the process; nevertheless, the BSA persuaded 

the TCC not only to accept the concept of an insurance 

mediator, but to accept Mr. Gallagher, who the insurers 
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agreed to, as part of a global, consensual deal on the 

selection of mediators.   

The proposed mediation order is an agreement among 

all stakeholders and itself is a compromise among the 

mediation parties.  Whether by design or mistake, the 

insurers suggest that the proposed mediation order is an 

agreement between the debtor and the TCC.  That suggestion is 

wrong.   

The proposed order is the product of consensus 

reached among the debtor, the TCC, the UCC, the FCR, and the 

ad hoc local council committee, as well as the insurers, 

themselves, as established by the inclusion of Mr. Gallagher 

and the acceptance of many of their comments, which in the 

end, reflect a carefully constructed set of compromises.  The 

Court can and should assume that Fynn and Greene and also 

Gallagher were not the first two choices of the mediation 

parties.  After numerous discussions, Fynn and Greene, then 

Gallagher, were deemed acceptable to the proponents of the 

package.   

The objectors do not challenge Fynn and Greene's 

qualifications.  They just demand more disclosure concerning 

possible conflicts.  The objectors do not contend, nor could 

they do so credibly, that Fynn and Greene lack the skills and 

expertise to conduct the mediation; instead, the insurers 

want more disclosure in an attempt to delay the process.   
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The insurers had more than a month to address this 

issue, as reflected by BSA's counsel and in a letter filed by 

Haynes and Boone yesterday, the Azer letter on May 11th.  

There were numerous emails sent on behalf of the debtors 

trying to get the insurers to engage in the process.  There 

is no evidence that the insurers made any effort to 

communicate directly be Fynn and Greene or that the debtors 

prevented them from doing so.  And when the TCC had 

questions, that's exactly what they did, is they contacted 

Fynn and Greene and had those questions answered.   

The insurers apparently did, however, conduct 

their own research and despite presenting what in the public 

record, they are still unable to identify any disabling 

conflict for Fynn and Greene.  This objection should be seen 

exactly for what it is:  an attempt to delay the process.   

The insurers' demands for a provision concerning 

common interest materials is inappropriate and should be 

rejected.  Issues concerning the scope and application of 

common-interest privilege have no place in a mediation order 

because that is an issue between the debtor and the insurers 

alone.   

Moreover, the proposed protective order addresses 

inadvertent production and provides for the clawback of 

privileged documents and the circumstances set forth therein.  

Nothing can or should be added in the mediation order on this 
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topic.   

In the end, the insurers suggest that the debtor 

and the other parties are attempting to use the mediation as 

a vehicle to cloak collusive settlements in confidentiality 

and we believe that is absurd.  There can be no secret or 

collusive settlement.  Every mediation party will have the 

opportunity to weigh in on all proposed settlements and 

(indiscernible) their own interests in any settlement will 

require Court approval after the opportunity for all 

stakeholders to object.   

Like all mediations, there'll be private 

discussions between and among one, some, or all the mediation 

parties and one or more of the mediators.  That cannot be the 

basis to object, let alone, take discovery.  The Court should 

see this demand for what it is:  an attempt to gain an 

unavailable tool to challenge the process, Your Honor.   

Nothing further here unless Your Honor has some 

more questions.   

MS. RINGER:  Your Honor, if I may be heard?   

THE COURT:  Yes.   

MS. RINGER:  Good afternoon, Your Honor.  Rachael 

Ringer, again, from Kramer Levin, on behalf of the unsecured 

creditors' committee.   

I just wanted to quickly echo what Mr. Andolina 

and Mr. Lucas have both reported to the Court.  From the 
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creditors' committee's perspective, we believe that the 

mediation structure, as now proposed, not only addresses the 

issues and concerns that the unsecured creditors' committee 

and the TCC have raised to date, but we believe it should 

provide the insurers with, again, what I understand that 

their chosen mediator to be involved in mediation of 

insurance-related issues and the protective order, itself, 

should, likewise, you know, provide for the protections of 

documents that are produced in connection with the mediation 

and the investigations that are undertaken by the TCC and the 

UCC.   

The UCC did not necessarily think a third mediator 

was necessary initially, but, again, unlike the TCC, we were 

willing to agree to this three-mediator structure, 

notwithstanding potential additional complexities and costs 

to try to accommodate the insurers' concerns.   

I can confirm what Mr. Andolina and Mr. Lucas have 

both said, that the committee -- that the creditors' 

committee was involved in a process in negotiating the 

mediation order, selecting the mediators.  We worked with the 

parties.  We had a number of discussions among all of the 

parties to reach resolution on those issues.   

The unsecured creditors' committee constituency 

has unique issues from those that involve the abuse claim and 

that are going to need to be addressed in the context of a 
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Chapter 11 plan.  So, we believe that the order, as revised 

and as proposed by the debtors, very much reflect the 

(indiscernible) and we believe that it should be entered so 

we can get the mediation process underway.   

As you've heard now from multiple parties over the 

course of today's hearing, delaying the process any more, we 

believe, is not in the best interests of the estates and, 

therefore, we would ask the Court to approve the mediation 

motion and enter the order.   

Thank you, Your Honor.   

THE COURT:  Thank you.   

MR. BRADY:  Your Honor, Robert Brady, may I be 

heard?   

THE COURT:  Yes.   

MR. BRADY:  Thank you, Your Honor.   

Again, for the record, Robert Brady, on behalf of 

the FCR, and we agree with the prior comments of those in 

support of the proposed order appointing mediators.  Your 

Honor, this is a motion to appoint mediators in this case; 

typically, noncontroversial, but I think Your Honor already 

has an appreciation for some of the dynamics in this case.   

This is a compromise by a number of parties with 

differing views and goals in this case.  To upset that 

compromise now really would send the parties all back to the 

drawing board and that would be greatly prejudicial to the 
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parties, Your Honor, in the form of, really, unnecessary 

delay and additional costs.  

So, for all the reasons you've heard, the FCR 

fully supports entry of the proposed order appointing 

mediators.   

MR. MASON:  Your Honor, Richard Mason, may I be 

heard?   

THE COURT:  Yes.   

MR. MASON:  Thank you, Your Honor.   

For the record, Richard Mason of Wachtell, Lipton, 

Rosen & Katz.  I chair the ad hoc committee of local councils 

and my firm represents the committee.  I'm also the volunteer 

president of the Greater New York Councils, Your Honor, which 

serves nearly 20,000 kids in New York City and is one of the 

BSA's largest local councils.   

Your Honor, the ad hoc committee strongly supports 

the mediation motion.  In our view, the best and, frankly, 

probably (indiscernible) out of this Chapter 11 case is a 

mediated one.  The events in the past few months make us even 

more convinced of that view.   

The parties here, Your Honor, could literally 

litigate on the issues which are extremely complex and if 

they do, someone will win and someone will lose, which is 

obvious in litigation and scouting, as a whole, will become 

an artifact of history.  
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The kids we serve today, Your Honor, and I think 

all stakeholders discovery better.  We owe it to them and to 

ourselves to take our best shot at a negotiation and in our 

view the only way to do that is with the help of mediators, 

Mr. Andolina's great efforts, notwithstanding.   

I've had a lot of respectful dialogue, Your Honor, 

with Mr. Stang and I am sure that we will have a lot more, 

but it's very clear and it's not surprising that while we do 

listen to and hear each other, we come at this matter from 

have different perspectives and it's clear to me that we, the 

BSA, and other stakeholders, we need mediators to help us get 

to a solution if one is possible and time, Your Honor, is not 

our friend.   

Scouting is a popular organization today, but like 

every nonprofit at both, the national and local level, it 

faces diminished donations and activity as a result of the 

coronavirus on top of the effects of this Chapter 11 filing.  

Now, the movement is adjusting to the current virtual 

environments with Zoom meetings and camp-ins and the like, 

but the core of what we do, like actual, real summer camp is 

at risk and the upcoming fall recruitment season will 

probably be like no other and that's not necessarily for the 

better.   

The longer the BSA lingers in Chapter 11, Your 

Honor, with all of it added uncertainty, the less like the 
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BSA will come out.  But the congress is also true, the sooner 

the BSA can get to a solution that works for the parties, the 

greater the chance that scouting will emerge as a viable 

entity that can pay its debts and serve kids.   

Granting the mediation motion today, Your Honor, 

is, in our view, an essential step towards that end and we 

respectfully urge you to do so.  Thank you.   

THE COURT:  Anyone else speaking in favor of the 

motion? 

 (No verbal response) 

THE COURT:  Okay.  Let me hear from the objectors.   

MR. RUGGERI:  Your Honor, James Ruggeri for 

Hartford.  

THE COURT:  Yes.   

MR. RUGGERI:  Your Honor, this motion is 

frustrating for Hartford.  We don't object for any purpose of 

delay.  Hartford has been trying to kick in the door, if you 

will, for a very long time.  I'm disappointed that         

Mr. Andolina said that we seriously misrepresented the 

filings and the facts and I would encourage the Court to take 

a look at the Azer declaration that was filed late last night 

or this morning to get a flavor of what Hartford, for 

example, was told in October of 2019.  

Hartford wasn't told that there was going to be a 

global mediation.  Hartford had asked and wasn't told that 
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Boy Scouts was planning to file bankruptcy.  Hartford wasn't 

told that Boy Scouts were in discussions with anyone about a 

pre-packaged bankruptcy filing.  We know all of this through 

the filings that have taken place in this case so far.   

What Hartford was told is that BSA, "Is in a 

process of seeking to mediate several additional claims that 

triggers Hartford's coverage obligation."  That's what 

Hartford was told on October 23rd about the upcoming 

mediation.  Hartford wasn't told anything else.   

Mr. Andolina says that Hartford's position is that 

its policies are exhausted.  That is incorrect with at least 

one of our primary policies, which Mr. Azer's email 

recognizes Hartford does not content is exhausted.  But, 

again, that's another statement by Mr. Andolina that is 

incorrect.   

All we're looking for, Your Honor, is for the 

process to be fair.  Initially, we were told, even though 

we're a creditor again, but of only two primary carriers in 

Boy Scouts' program (indiscernible) primary coverage pre-1998 

that we would be allowed to participate in all aspects of the 

mediation.  There's a fight to see that (indiscernible).  

We were told and given a slate by Mr. Azer of 

potential mediators.  Mr. Fynn wasn't on that slate.       

Mr. Greene wasn't on that slate.  There were three mediators, 

two of whom were Ben Gallagher and Elaine Phillips and I 
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don't remember the third -- and I apologize for that -- but 

the third was not Mr. Fynn and it was not Mr. Greene.   

The first time we saw those names and anyone 

uttered those names to us in this case is when debtors filed 

their proposed order on April 30th.  Mr. Gallagher was 

suggested by Mr. Azer and Mr. Gallagher is someone the 

insurers agreed to work with in this case.   

If the Court focuses on the mediation order, I 

can't even really tell where the division of responsibilities 

is in the order in Paragraph 2, if there is a division, which 

we submit there really shouldn't be.  It says up front that 

Mr. Fynn and Mr. Greene are employed mediators for purposes 

of mediating the comprehensive resolution of issues and 

claims in the Chapter 11 case.   

Does that include insurance issues?  I think it 

must.  It must because those issues are important, as the 

Court has heard since day one, including in the argument on 

the objection to the Sidley application, insurance is 

important and that's why Haynes and Boone is involved in 

handling that part of it.   

You go down to Mr. Gallagher, what is his job in 

this case?  He's appointed as a mediator only to mediate the 

insurance issues.  Again, I don't know where the line is 

drawn.   

Mr. Fynn, my concerns about Mr. Fynn, I've learned 
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during the course of this proceeding that there was a global 

mediation last November at which the debtors presented a 

claims matrix and claims protocol.  I've asked for a copy of 

that claims matrix and claims protocol and am worried that if 

Mr. Fynn was a mediator, he had access to that claims matrix 

and claims protocol.  The debtors have not provided me a copy 

of the claims matrix and claims protocol.  All I know is that 

at least one of the participating parties at that mediation, 

again, not Hartford, thought the claims matrix, the values 

were too high and the protocol, the criteria for 

qualifications were too low.  

If Mr. Fynn participated in that session in 

November, that is unfair to Hartford.  I can't put the 

toothpaste back in the tube in terms of what he saw, what he 

learned, what he knows about the parties' respective 

position.  I can't undo what has already been done as sort of 

a floor, if you will, for any sort of global discussions.   

Mr. Greene, what do we know about Mr. Greene?  We 

know he has close ties to Mr. Patton.  I don't know how close 

those ties are.  I believe, I dare say that the Court may 

conclude, as it can under the Local Rule 9019-5, which does 

not say the debtor gets a priority in choosing a mediator, 

the choice is the Court's.   

My guess is that there are other candidates out 

there who may be as good, if not better, and more 
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appropriate, given Mr. Greene's connections to Mr. Patton, 

than Mr. Greene would be in this case.   

All I know is the only mediator on whom all three 

or all sides of this dispute agreed was Mr. Gallagher.  He 

was vetted the proper way.  He was offered by debtor to all 

the other constituencies.  We all agreed to Mr. Gallagher.  

He's the only one to which we've agreed to anyone.   

Your Honor, debtors, you know, in their moving 

papers, if we can't agree on a mediator, the debtors said 

that they were going to ask the Court to appoint a sitting 

bankruptcy judge.  Clearly, that's a nod in favor of      

Rule 9019-5.  I don't disagree with that with one tweak.  I 

don't believe that it has to be a sitting bankruptcy judge.  

There are several recently retired federal judges in Delaware 

who I think would be perfectly good candidates here, 

including Judge Farnan and Judge Carey.  Both are recently 

retired.  We have reached out to both.  Both are interested 

in serving as mediator and both are checking conflicts now.   

What Hartford suggests, Your Honor, is we don't 

need to do this in the next two days to get this ball 

rolling.  What the Court should do is decline to enter the 

order offered by debtors and, instead, enter an order that 

allows all the parties to offer candidates that they want to 

offer, and we do believe that the candidates should supply 

information consistent with Rule 2014 disclosures.   
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And if we're unable to reach an agreement, then 

the Court can decide whether it's one or more than one 

candidate that should serve as mediator in this case, but the 

Court's order should also make clear that all parties to the 

mediation are allowed to participate in all aspects of the 

mediation.  That all mediators, whether it's one or two, are 

allowed and should mediate all aspects of the case and that 

whatever information the debtors provided to the other 

constituencies should be provided to the insurers.   

It is not true to say that we have all the 

information that the debtors provided to the claimants.     

Mr. Azer sent me a letter that said that the debtors removed 

information from the data room.  We know that those documents 

were provided to the claimants.  So, again, that's just not 

true as we sit here today.  I hope we work through those 

issues, but right now it's not correct.   

So, Your Honor, we ask the Court to decline to 

enter the order proposed by the debtors and, instead, follow 

a process that, in our view, is more favor to the parties in 

interest.  Thank you, Your Honor.   

MR. SCHIAVONI:  Your Honor, this is Tanc Schiavoni 

for Century, may I speak?   

THE COURT:  Yes.   

MR. SCHIAVONI:  Your Honor, if I could boil this 

down to what this order really is about, this is a mandatory 
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order.  This is not your normal mediation order that comes up 

on the consent of the parties that have met and conferred, 

that have negotiated, and they're now seeking mediate a 

specific issue.  This is a mandatory order that applies to 

everyone.  It delegates, in essence, the authority for 

running the plan process to Mr. Greene.  It puts in place 

total secrecy over everything that is then done in connection 

with the formulation of the plan under the auspices of 

mediation privilege under the form of order.   

Mr. Greene is -- both Hartford and Century have 

put in the information that is publicly available about him, 

but that information, you know, it shows that Mr. Greene, a 

significant part of his practice is representing tort 

claimants, future tort claimants in mass-tort cases, in which 

he is directly hostile to insurers and has taken positions 

hostile and taken positions on issues that he would be asked 

to mediate here in this case.   

He has employed Young Conaway as his counsel in 

those cases.  We're not able to access whether or not Young 

Conaway is still his counsel, but I believe if we got 2014 

disclosures, we'd find other connections between him and 

Young Conaway and Mr. Patton, with whom he's also authored 

law review articles.   

In essence, we have the plaintiffs proposing a 

plaintiffs' lawyer to not just mediate, but to decide all the 
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issues that are subject to mediation and then to cloak the 

entirety of those discussions in mediation confidentiality.  

That's an extreme concern to us, to Century, and I think some 

of the other insurers because the policies in place here 

provide to us, it's the most fundamental to the insurance, a 

duty to cooperate from the debtor to the insurers.  That 

means having us at the table with them when they negotiate.   

What we found in Imerys what happened, and maybe 

you heard it in some of the exclusivity discovery debates was 

that, basically, the tort claimants in that case had 

instructed Imerys not to allow J & J to negotiate separately, 

that all discussions had to go through the debtors.  

We were completely sidelined there and that's what 

our concern is here; that we'd be put in a mediation room 

entirely by ourselves, maybe send some food throughout the 

process, but that all of the discussions between the debtor 

and the tort claimants would take place with a plaintiffs' 

lawyer essentially overseeing them to our exclusion.  Then, 

with the blessing of the Court, under the terms of the 

secrecy order that would then follow it, we'd be, essentially 

lose all rights to the cooperation that we would otherwise 

have.   

The very atmosphere that collusion, you know, 

thrives in and that's what we wanted to avoid.  There's no 

reason for this level of secrecy that is invoked by this 
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order.  There's no reason to even rush to do it right now.  

The notion that there's some sort of delay incumbent here, 

you just heard argument this morning for several hours about 

the necessity to have information of the claims in order to 

mediate where the claimants have insisted that that 

information shouldn't be provided until November.   

It's not even clear to me how Boy Scouts can even 

negotiate a monetary resolution of claims for which they have 

no information and don't know what the number of those claims 

are.  So, we're all in favor -- what this motion is not about 

is, it's not about whether or not the parties could 

participate in a consensual plan negotiation process.   

We'd be happy to do so and Mr. Greene could come 

as counsel to Young Conaway and the future claimants 

representative in that context.  But if one appoints here 

over our objection a mediator that doesn't have our 

confidence as neutral, and I would argue just based on what 

we already have probably triggers 2455, it sets up a process 

that's not going to work and isn't going to instill 

confidence and is going to taint the process because it's 

going to draw objections later from complaints who are going 

to contend that it shouldn't have all been held in secrecy.  

So, Your Honor, we ask you to give thought to 

Hartford's objections to require 2014 disclosure, but also to 

open the process to former judges in Delaware.  You've heard 
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two very good candidates.  Judge Lewis, former Judge Lewis 

from the Third Circuit is another candidate who's available, 

as well as Ken Feinstein, who negotiated the 9/11 cases.   

With some input from the U.S. Trustee, you know, 

someone could be put in that would have facial neutrality if 

there wasn't consensus among the parties.  Thank you.   

MR. WINSBERG:  Your Honor, if I may speak?  Yes, 

Your Honor, Harris Winsberg, on behalf of the Allianz 

insurers, if I may speak briefly?   

THE COURT:  Yes.   

MR. WINSBERG:  Just real briefly, I just wanted to 

echo the comments made by Chubb and Hartford and the Allianz 

insurers support those positions.   

One thing to point out, Your Honor, the mediators, 

Mr. Fynn and Mr. Greene, they were not approved -- we weren't 

consulted before they were selected by the other parties in 

interest and they are going to mediate things, are proposed 

to, that are very important to us, including the treatment of 

claims and then the funding of a trust.  Those are things 

that are really important to the insurers.  

And the idea that you could segregate those issues 

from "insurance issues" whatever that means, we don't really 

think that that's realistic and we believe that the Court 

should consider some other candidates, including some very 

fine retired judges in your district that we think would do 
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an excellent job and bring some neutrality to the process; 

otherwise, we have a court-ordered mediation that we believe 

won't have a great likelihood of success.  

And with that, Your Honor, I thank you for your 

time.   

MR. LUCAS:  Your Honor, this is John Lucas, 

Pachulski Stang, for the TCC.  I didn't know if you were 

going to allow proponents in favor of the motion to respond 

to the insurers?   

THE COURT:  I'm not sure I need a response.   

MR. LUCAS:  Understood.   

THE COURT:  Let me tell you where I'm coming from.  

I'm going to continue this motion until June 8th.  My concern 

is that unlike I think probably any order I've entered, I'm 

mandating parties go to mediation and I'm not simply, as I 

usually do, approving the consensual choice of parties to 

mediation.  And I want to ensure that we have a successful 

mediation because I hear all the parties saying that a 

mediator would be helpful and, perhaps, is critical here to a 

successful exit from bankruptcy.   

And I do, in that context, think it is important 

for all parties to understand the connections of any mediator 

or mediators who are selected, so that parties can assure 

themselves that there is not a predisposed bias in the way a 

mediator may view issues.  So, I think while it may not be 
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necessary, it is not unreasonable to request disclosures of 

connections as those words are used in Rule 2014, of any 

candidate.   

The idea of -- however, the idea of someone with 

some expertise in the area, I think, is also not of an 

improper or illogical criteria upon which to approve 

mediators and so I don't necessarily rule out someone who's 

knowledgeable, who's been involved in mass-tort bankruptcies, 

but I think it's fair to understand that person's 

connections.   

Let me also say that in terms of the order, I did 

not understand the division, necessarily, of -- in   

Paragraph 2 between what Mr. Fynn and Mr. Greene were 

requested to do and Mr. Gallagher.  I'm not sure that there's 

a fine line there.  Perhaps there is, but it's not clear to 

me and I certainly think the mediators, to the extent there's 

going to be some division of duties, need to understand what 

each of them is going to do.   

I will also say that I'm not going to micromanage 

the mediation.  So, I'm not going to determine who's stuck in 

a room by themselves with maybe some food and who's not; 

going to be for the mediators to determine.   

And I'm not going to determine the right to 

cooperation issues and insurance contracts, either, nor, of 

course, do I think the insurers want me to, but as I said in 
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Imerys, to the extent that the debtors aren't meeting their 

obligations under the insurance agreements, there may be 

consequences to that under the policies and I'm not 

sanctioning by virtue of sending anyone to mediation on 

breaches of contracts by anybody, nor, of course, would I 

sanction somebody in violation of their obligations under any 

common-interest privilege.  

So, there's a lot of issues.  I do, by the way, 

think the common-interest privilege issue ought to be dealt 

with in the protective order, which we're going to take up if 

it can't be resolved, on the 8th.   

So, those are my thoughts.  I'm not suggesting 

today whether Mr. Fynn or Mr. Greene or Mr. Gallagher is an 

appropriate mediator or not and it does seem to me that to 

the extent some party is concerned that one or more of the 

candidates may skew a little in one direction, having three 

might balance that out and be appropriate.   

But I think in the first instance, information in 

this context is a positive, so that parties can get 

comfortable that we have mediators whom they can deal with 

and you result in a successful mediation.  So, I'm adjourning 

this to the 8th.   

Did you have anything else?  

UNIDENTIFIED:  No, Judge.   

MR. ABBOTT:  Well, Your Honor did just mention, of 
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course -- Derek Abbott for the debtors, Your Honor -- 

mention, of course, the protective order and the June 8th 

conference.  I don't know if there's anything else that the 

parties wish to present to the Court about that in terms of 

status today but understand we will be hearing that on     

the 8th, Your Honor.   

UNIDENTIFIED:  I think my update served as a 

status and, Your Honor, we hope not to see you about the 

protective order and I'm sure you feel the same.  

THE COURT:  Okay.  Well, I was going to say 

something, but I guess I didn't have to, then.   

Okay.  So, I think we've completed the docket for 

today.   

MR. ABBOTT:  We have, Your Honor.  Thanks very 

much.   

THE COURT:  Okay.  Thank you, everyone.   

We're adjourned.   

 (Proceedings concluded at 3:03 p.m.) 
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 (Telephonic hearing commenced at 11:10 a.m.) 

 

  THE COURT:  Thank you.  Good morning, counsel, 

this is Judge Silverstein.  We’re here for the hearing in 

case number 20-10343, Boy Scouts of America case. 

  And I think it’s Nicki on the phone today.  Can 

you please give everyone the protocol for the call, please? 

  THE CLERK:  It is extremely important that you put 

your phones on mute when you are speaking.  When speaking, 

please do not have your phone on speaker as it creates 

feedback.  This also helps with the background noise so that 

we can hear the person that is speaking and get an accurate 

record. 

  It’s also is very important that you state your 

name each and every time you speak for an accurate record.  

Your cooperation in this matter is appreciated.  Thank you. 

  THE COURT:  Okay.  Thank you.   And if we can all 

heed to that, I appreciate it.  I already am getting some 

feedback this morning.   

  I will turn it over to Mr. Abbott.  I’m not sure 

if I see him. 

  MR. ABBOTT:  Thank you, Your Honor. Good morning. 

  THE COURT:  Good morning. 

  MR. ABBOTT:  And thanks for yet, again, convening 

another one of these Zoom calls.  We’re all anxious, of 

course, to get back in the courtroom live, but we appreciate 
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the court’s flexibility in allowing us to do this on Zoom and 

telephonically. 

  Your Honor, one late breaking development I just 

wanted to make the court aware, the debtors and other parties 

have reached agreement with Hartford, and I think based on a 

slight tweak and I believe another redline should be working 

its way to Your Honor, if it hasn’t but that will certainly 

be explained in due course as we get to it, Your Honor.   

  But we thought as the agenda indicates, Your 

Honor, you had indicated to the parties that you were going 

to deliver a ruling on the Sidley retention issue.  That is 

number one on our agenda.  And unless Your Honor wishes 

otherwise, we thought we would just run through the agenda 

that and the protective order motion, then the status 

conference on the mediation, if that made sense to the court. 

  THE COURT:  No, I’d like to go right into the 

contested matter and what’s remaining on the protective 

order. We’ll cover the agenda and then I’ll give my ruling at 

the end. 

  MR. ABBOTT:  That’s fine, Your Honor.  With that, 

I will turn it over to Mr. Basaria from Sidley who will 

address the protective order motion, Your Honor. 

  THE COURT:  Okay.  Thank you. 

  And, Mr. Basaria, what I’m really interested in is 

what’s remaining.  I’ve read the papers.  I don’t need a back 
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and forth on, you know, who shot John and who said what and 

who delayed and who didn’t.  I really just need to know what 

are the three or four matters that are unresolved.  Looks 

like the parties cooperated a lot and I just need to resolve 

the issues that couldn’t get resolved.  

  MR. BASARIA:  Sure, Your Honor, and thank you for 

that.  Karin Basaria from Sidley Austin on behalf of the 

debtors on the motion for the protective order. 

  Your Honor, this is a motion that the debtors 

filed seeking the entry of a protective order a couple of 

weeks ago, Docket Entry 613.  And there are also a few 

joinders, the tort claimant’s committee, the unsecured 

creditors committee, and the future claimants representative 

have filed joinders, joinder papers at Docket 616, 665, and 

722. 

  Your Honor, in terms of the open issue at this 

point as Mr. Abbott mentioned at the outset, I’m happy to 

report that the debtors have reached an agreement with 

Hartford.  You may have seen that their objection was very 

narrow and focused on single definitional issue. We have an 

agreement there now and we’ll be filing a redline reflecting 

that change compared to the one that we filed yesterday 

afternoon momentarily. 

  So the remaining objector, Your Honor, is Century.  

And they filed a paper at Docket Entry 697 that contains, 
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among other things, objections to really four provisions, 

most of which relate to the same issue and that issue is the 

treatment of privileged materials.  Like I said, that’s the 

only objection at this time, and I won’t go through the play 

by play on how we got to this point, but I do want to stress 

how important it is, at this stage, to have a protective 

order entered. 

  THE COURT:  Well I’m going to enter a protective 

order.  The question is what’s the remaining four issues, and 

I’m going to decide them right now, so let’s just get to 

them. 

  MR. BASARIA:  Great.  So, Your Honor, the four 

issues that have been raised, the first objection, the first 

provision of the protective order that Century has objected 

to concerns paragraph 7.2(o) of the document.  And 7.2(o) of 

the protection order appears if you look at Docket Entry 714, 

Exhibit A, which is the certification of counsel we filed 

yesterday afternoon.  It’s at page 18, it begins at page 18 

and ends at page 20.  It’s a pretty long provision. 

  Just to be clear, so 7.2, paragraph 7.2 governs 

the disclosure of confidential material and who may receive 

material that’s been produced in the case and designated as 

confidential.  The purpose of paragraph 7.2(o) is to make 

clear that a party who signs the acknowledgment and agreed it 

to be bound by the order can do confidential discovery 
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material if the producing party agrees to it. 

  And Century objects to this provision and 

essentially argues that this provision creates a loophole 

that would allow the disclosure of Chubb privileged 

information and other privileged information to the tort 

claimants.  And that’s not the case at all, Your Honor. 

  There’s language throughout the order including at 

paragraph 8.4, paragraph 10.4, paragraph 12.9 that all makes 

clear that nothing in this order permits the disclosure of 

common interest material or privilege material.  And nothing 

in this provision 7.2(o), suggests that this creates a 

loophole or a carve-out from that. 

  Again, the sole purpose of paragraph 7.2(o) is to 

allow parties who signed the acknowledgment and agreement to 

be bound to view confidential material if the producing party 

agrees to that.  And I’ll also note that 7.2(o) is 

incorporated into paragraph 7.3 so it could apply to highly 

confidential material as well if the producing party agrees 

that those materials may be viewed.  Again, there’s no 

loophole here. 

  If Your Honor has any questions, I can take those 

now or I can go onto the next paragraph that’s contested or 

that is subject to Century’s objection. 

  THE COURT:  Actually, I’d like to hear from Mr. 

Schiavoni.  Can you address that one particular issue, 
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7.2(o)? 

  MR. SCHIAVONI:  Yes, Your Honor, I will.  And 

after I do that, I might just suggest and we’ll proceed 

anyway you want, but it might be more efficient for me as the 

objector to just quickly walk through or any way you want 

what our objections are instead of having to sort of re-

explain what they are from how the debtors are characterizing 

and then they can respond any way they want.  It just might 

be quicker. 

  But with respect to the one, there’s really -- you 

know, Century really has just three objections here, okay. 

This is one of them.  This provision, 7.2(o), is not in the 

Imerys order and it makes this order very different.  It 

allows the debtor here to pass on materials to anybody 

whatsoever.  It overrides all the other provision in the 

order as long as they just simply agree to acknowledge to be 

bound. 

  You heard debtor’s counsel well, gosh, some 

prohibition on common interest material being exchanged, but 

common interest material isn’t in lowercase, it’s in 

uppercase, and it’s a defined term.  And it limits that 

definition, just material that’s being physically shared with 

the insurer and shared at that time.  So that to the extent 

Sidley has in its file’s memos and communications about 

Chubb’s work, it doesn’t technically fall within their 
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definition of “common interest material.”   

  It’s also the case that “common interest material” 

because defined it’s just material that’s physically shared 

and physically shared at the time, not six months later or a 

year later that the material, the privileged material 

generated by our underlying defense counsel, the underlying 

defense counsel that is running the defense now were 

(indiscernible) Chubb’s administrator administering those 

claims and previously which Chubb is paying for those claims.  

But to the extent privilege material in their files paid for 

by Chubb was not physically shared with us at the time that 

they’re free to share that with anybody under the terms of 

the order.   

  What we’ve asked for is extremely simple.  Okay.  

All it is, is we asked for one line to be added in the next 

paragraph at 7.2(o), it just says privileged material 

generated in connection with the defense of the abuse claim 

that’s subject to a shared privilege or otherwise shall be 

disclosed.  All we’re asking for is that our privileged 

materials and that privilege material about the underlying 

defense not be disclosed, seemingly a very simple assurance 

here is one that they don’t need, putting aside whether 

there’s any shared privileges, you know we can get into some 

debate about that.   

  The bottom-line is the privilege that the debtor 
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has to the defense is an important asset of the estate.  And 

that asset, the waiver of that privilege, it shouldn’t take 

place unless they come to the court -- just like the transfer 

of any other asset -- and seek permission. So, they can do 

it.  They can waive those privileges, but we’re just saying 

if they want to do it, they should do what happened in 

Imerys. 

  Cyprus came to the court and asked for permission 

to, you know, with respect to (indiscernible).  It’s just a 

simple line we asked and that’s one of the three changes. And 

it goes to our really unique position of having privilege 

material with the debtor’s counsel and, you know, our 

continuing role in the defense through ESIS, the ongoing 

defense right now which the court will hear about further on 

June 6th in connection with the pending lift stay motion, and 

in connection with our participation of the defense over the 

years. 

  In those ways, you know, frankly, we’re in kind of 

a different (indiscernible) than Hartford and Hartford has, 

you know, a different more limited view here.  Hartford isn’t 

involved in the ongoing defense on a going forward basis, but 

we are. And it’s important to us. 

  THE COURT:  Okay.  Well, let me ask this question, 

though. There is nothing in this protective order that 

permits the debtor to -- or any party, to turn over 

Case 1:20-cv-00798-RGA   Document 4-5   Filed 06/25/20   Page 11 of 67 PageID #: 735



                                             12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

privileged information, right? There’s just nothing that 

would permit a party to turn over privileged information --

well, let me put it this way.   

  Where there’s a common interest privilege because 

I suppose a party can always turn over their own privileged 

information if they want to.  I don’t know why they would, 

but okay.  But there’s nothing in here that permits a party 

to turn over documents.  This seals with confidential 

documents, private documents, documents that parties 

generally -- that are generally not in the public domain and 

that people want to keep confidential. 

  Those confidential and privileged don’t equate, 

right?  So, there may be confidential documents that are 

privileged or maybe every privileged document is 

confidential, but not every confidential document is 

privileged, right?  So this doesn’t absolve anybody of their 

obligation to maintain common interest privilege, right?   

  MR. SCHIAVONI:  Your Honor, first of all, I don’t 

think the issue is so much confidential, as opposed to 

privileged.  The focus here is much more on privilege. And 

with respect to privilege, the real, you know, it’s a problem 

that they added this provision 7.2(o) into the protective 

order because it affirmatively seemed to order, you know 

provide them the ordering cover that they can share with 

anyone any material. 
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  And I heard what Your Honor said about a party can 

waive privilege and, you know, that’s something that can 

happen.  And, you know, they may have that right but as a 

debtor-in-possession, you know I don’t think they can waive 

privileged to the underlying claims which the whole 

bankruptcy is about.  They can’t waive that privilege.  It’s 

an important asset of the estate without coming to the court. 

  So they shouldn’t have a provision that says that, 

in essence, they can do that.  Okay.  And, you know, I also 

would say, you know, I heard what Your Honor said about 

common interest privilege.  And they do have a defined term 

for it but, again, they cabin it, they crib it so that it’s 

only documents that were shared. 

  And just imagine, you know, here what means.  To 

the extent underlying -- 

  THE COURT:  Well, Mr. Schiavoni, I’m not sure why 

anybody would want a definition of common interest material 

because I agree, it cabins it and it is what it is.  You 

know, parties have to make decisions everyday about what 

documents they produced in discovery and in response to and 

in response to discovery requests.  And if there’s common 

interest protected material, not defined term but just 

generally, one party unilaterally can’t waive the privilege 

and they shouldn’t be turning over the documents.  If they 

do, I guess there’s some remedy for it. 
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  But let me ask, Mr. Basaria, why do we need 

7.2(o)? 

  MR. BASARIA:  Sure, Your Honor, I can respond to 

that and if Your Honor would indulge me, I’d like to respond 

to some of the points Mr. Schiavoni made. 

  So, again, 7.2(o) is simply a provision that 

provides a mechanism where we have this protective order. 

There are certain parties that are parties in the order, 

under the order, as set forth in the opening paragraph.  

However, if a party agrees to be bound by the terms of the 

protective order and signs the acknowledgement to be bound, 

that person or entity becomes a party as set forth in the 

opening paragraph. 

  What 7.2(o) does is it simply makes clear that a 

person or entity that does that if the debtor or if the 

producing party agrees can also view confidential material.  

So that’s the purpose of 7.2(o).   

  And, again, Your Honor, I mean you said it also, 

nothing in this order allows us or anyone else to disclose 

any privileged material or any common interest material.  And 

I would go a step further and say that at paragraph 12.9 of 

the order makes that clear.  It makes clear that nothing in 

the order, it’s at the bottom of page 36, shall be deemed to 

waive any applicable privilege or to limit relief available 

and to any producing party. 
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  And so, I also want to talk a little bit about 

this definition of common interest that we have in here 

because Mr. Schiavoni raised it and Your Honor also commented 

on it.   

  The definition, common interest privileged 

material, is a defined term in the order because it drives 

certain, very specific obligations under the order that 

insurers requested and that the parties have agreed to.  And 

those are set forth in paragraph 18.4 principally, but there 

are other obligations that are related to involving a holder 

of a common interest with respect to common interest 

privileged material in the meet and confer process before 

materials are used in court or in connection with any 

discussions related to a clawback.   

  The reason there’s a defined term there is not 

because the order limits the scope of what is considered 

common interest privilege.  Certainly, we agree that such 

material shouldn’t be produced.  However, it was important to 

us if we were going to add this provision which also in the 

Imerys order -- and I think at that hearing, Your Honor 

recognized that it imposes a burden -- if we added this 

provision that requires the producing party to disclose 

common interest privilege material to the other holder of any 

protections over that material, we wanted to make sure there 

was something prescriptive that allowed us to make that 
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assessment because, otherwise, we would have this obligation 

under the order, but not have the appropriate direction to 

make sure we were complying with it. 

  So, the definition is really a mechanism that’s 

tied to paragraph 8.4.  But it does not limit what would fall 

under the common interest privilege because we do agree that 

it is somewhat cabined and the revised definition that Your 

Honor will see in the version that reflects our agreement 

with Hartford is a little different and a little broader, but 

that’s the purpose of the definition of term. 

  The other thing I’ll note, Your Honor, is the 

language that Century is seeking, the affirmative language 

and in the objection, it’s phrased as language the debtor 

shall not disclose any privileged material or materials 

subject to any other privilege, that language is not in the 

Imerys order. And, in fact, I believe from the transcript 

from that hearing, the insurer in that case, also represented 

by Century’s counsel here, asked for something like that and 

that request was rejected. 

  We don’t think that language is necessary.  We’ve 

made it very clear that we do not intend to turn over any 

privileged information.  And I’ve never had of privileged 

being characterized as an asset of the estate.  But we 

certainly have no interest or desire to turn over privileged 

information. 
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  As a final point, Mr. Schiavoni mentions in his 

objection, Century states in its objection, he refers to 

Sidley’s possession of materials that are privileged to 

Chubb. We think the record from the hearing is clear on that. 

Here were conversations and that there are no privileged 

materials related to the underlying abuse action in Sidley’s 

possession in connection with its prior representation of 

Century. 

  So, again, 7.2(o) is a very narrow provision.  

Nothing in the order allows for the disclosure of privileged 

material. The order doesn’t cabin the common interest 

privilege to only those materials that constitute common 

interest protected material.  And for that reason, it’s our 

position and, really, for every other party except for 

Century’s position, that paragraph 7.2(o) should remain in 

its current form. 

  THE COURT:  Okay.  Let me ask this question.  

Since there’s a whole list of parties in Section 7.2 who a 

receiving party may disclose information to. . . as otherwise 

ordered by. . . submitted in writing by the producing party, 

a receiving party may disclose information to. . . 

  Who is anticipated to be. . . 

  MR. SCHIAVONI:  Our concern is it’s the underlying 

plaintiff’s lawyers, Your Honor. 

  THE COURT:  Yeah, I understand that. 
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  Who are you contemplating here would be a party 

that isn’t one of these already listed parties who would need 

to have the documents? 

  MR. BASARIA:  Your Honor, so I’ll just use an 

example.  So, first of all, the access to the data room which 

contains the large volume of material that the debtors are 

providing, producing in this case we don’t expect access to 

those materials, at least, I can’t think of anyone off the 

top of my head, outside of the parties, for the most part; 

however, we do have adversary proceedings.  We have an 

adversary proceeding, you know, with respect to the 

preliminary injunction. 

  There are hundreds of defendants in those cases. 

We would like those defendants to be bound by this protective 

order, to the extent they receive documents.  And that’s 

clear in the scope section of this protective order.   

  If there’s a subset of documents that need to be 

produced to someone else in connection with the contested 

material for adversary proceeding, we would like the ability 

to do that, if the producing party agrees to do that and make 

such person or individual a receiving party under this 

protective order with the provision here is 7.2(o) that 

allows such party to view confidential discovery material.  

So that’s the intention there.  It’s really to make sure that 

there’s a mechanism in case a production needs to be made to 
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someone else.   

  MR. SCHIAVONI:  And, Your Honor, that’s exactly 

our concern.  I mean it would be catastrophic to literally 

have the materials circulated among hundreds of people. And I 

just want to make one point to you that should be very clear. 

  I think Your Honor is, to some extent, taking 

comfort from the clause 8.4 which was in the Imerys order 

that basically sort of said nothing in this order shall, you 

know, authorize you to, you know, share, you know, privileged 

material.  I think that’s how Your Honor likely has that 

clause sort of fixed in your mind. 

  But look carefully and how it was changed.  It was 

changed to take away privileged material and put in the 

defined term common interest material which is limited to 

just material that was actually shared and was shared at the 

time.  It guts the provision entirely.  And then we’re left 

with this provision that says you can share with anyone. 

  At an absolute minimum that term 8.4 we need to 

take the define term out of common interest and just put 

nothing in this order authorizes anyone to share any 

privileged information.  I don’t think that’s what Your Honor 

is thinking in signing the order that you’re doing that.  I 

think you’re thinking leave the parties to what the law is.  

That’s the reason at a minimum we have to change. 

  MR. BASARIA:  Your Honor, may I respond to that 
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point? 

  THE COURT:  Yes. 

  MR. BASARIA:  Your Honor, paragraph 8.4, again, is 

a mechanism for determining whether material should be 

shared, which materials need to be shared under the 

protective order with the holder of a common interest.  And 

then there’s a process where those parties would confer in 

the event of the disagreement over whether that information 

is subject to a common interest privilege. And if they can’t 

agree to bring that to the court’s attention.  So 8.4 deals 

specifically with the defined term common interest privilege 

with common interest privileged material. 

  Paragraph 12.9 is broader.  Paragraph 12.9 of the 

order makes clear that nothing contained in the order waives 

any privileges and certainly that would include, it doesn’t 

limit -- it’s not limited to the defined term common interest 

protected material.  And so, for that reason, it would 

include anything that’s attorney/client privilege, attorney 

work product or anything that’s lowercase common interest 

protected. 

  And so, again, we don’t think it’s necessary to 

change -- certainly not necessary or appropriate to add 

specific language naming an individual party nor is it 

necessary to change paragraph 8.4 which is really focused on 

the materials that producing parties will be obligated under 
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the order to show to a holder of a common interest as that 

term is defined. 

  THE COURT:  Okay. Well, we’re moving into a whole 

lot of paragraph and I understand why because, obviously, 

this order works together.  Okay.  But when I’m looking at 

12.9 nothing herein shall be deemed away of any applicable 

privilege or immunity or to limit the relief available to any 

producing party.  How about to anybody? 

  I mean it’s not just a producing party who may 

have whatever remedies.  It’s somebody who is not a producing 

party but who has a privilege attached to a document that was 

produced by a producing party.  And that’s the concern here.   

  I understand the concern because I’ve dealt with 

it in Imerys.  I did not go back and look at my Imerys order 

because each of these orders go in every protective order -- 

  MR. BASARIA:  -- the second -- 

  THE COURT:  And they’re generally the same, but 

they’re all unique.  And this one is unique.  Okay. 

  So, no, it’s not what it says.  The second 

sentence doesn’t solve the problem in the first sentence.  

The second sentence says, “Nothing in this protective order 

shall require disclosure of information that is protected by 

the attorney/client privilege.”   

  Well, yeah, nothing requires it.  Nothing mandates 

it.  Nothing permits it.  I am not giving anybody, anybody a 
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path if they produce documents that are privileged in which 

another party says, wait a second, that was my privilege and 

you’ve now reached something.  And I did have a discussion 

with the Imerys people about how would this happen outside of 

bankruptcy.  It cannot be unique to bankruptcy.  I’m not sure 

I ever got a super-satisfactory answer as to that. 

  But this should be, order should be neutral on 

privileged information.  I understand the need to have a 

process to determine whether a document is, in fact, 

privileged, subject to common interest privilege, et cetera, 

and that’s the process that, unfortunately, I had to actually 

use, okay, in Imerys and go through document by document.  

Okay. 

  But this order needs to be neutral.  Every part, 

just like in any non-bankruptcy litigation has to be 

cognizant of their responsibilities, whatever they are, to 

another party.  And nothing I’m ordering is going to absolve 

that.  People are going to have to look at their documents, 

one by one, and make a decision -- is this subject to 

attorney/client, work product, and then common interest. 

  I’m not the -- I’m not absolving anybody.  So, 

with that in mind, it strikes me in paragraph 7.2(o), is it 

7.2 -- yeah, (o), we just need notice.  If you want to give 

these documents to somebody who is not a listed party in the 

context of this case where we have the issues that have been 
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raised here, there needs to be notice, so that if somebody 

has an issue they can come in and I’ll deal with it at the 

time.  I can’t pre-judge the issue.  I don’t know who that 

party would be.  Five days’ notice, something like that, so 

parties can come in and raise an issue, if there is one.  And 

if there’s no notice then great. The documents can be 

provided. 

  But I think it is important in the context of this 

case and the issues that are involved that and the carefully 

negotiated document we already have that there not be some 

open ended party, some open-ended category of, quite frankly, 

unknown person who could receive the documents, given all the 

protections that we’re providing people, so we just need a 

notice period.  And if there’s an issue, I will resolve it. 

  MR. SCHIAVONI:  Your Honor, I think, I heard you 

on that.  I also heard you say basically that you weren’t 

absolving anybody from what their privilege obligations are.  

We would be happy if the court would just add, you know, in 

its own words one sentence to the order that said that.  We 

proposed a term.  You know, the debtor has a term.   

  It’s cribbed by the definition, but I think we 

just need a basic term that says nothing in this order is 

intended to authorize anyone to produce privileged material 

and if they’re on their own eyes.  You can phrase it anyway 

the court, you know, thinks its most appropriate.  If that 
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would go where 8.4 is. 

  THE COURT:  8.4. 

  MR. MORRIS:  Your Honor, this is John Morris -- 

  THE COURT:  I’m not sure it goes in 8.4, but -- 

okay.  I’m sorry; who wanted to address me? 

  MR. MORRIS:  Your Honor, this is John Morris. 

  THE COURT:  I’m not sure it goes in (8)(4), but -- 

okay, I’m sorry, who wanted to address me? 

  MR. MORRIS:  This is John Morris from Pachulski 

Stang Ziehl & Jones on behalf of the TCC.  Can you hear me? 

  THE COURT:  Yes, Mr. Morris. 

  MR. MORRIS:  Okay.  Thank you. 

  I just want to make sure that I can be heard on 

this.  The issue of common interest is vitally important to 

the TCC.  It has been strongly suggested, and I think I’m 

being charitable in the way I’m describing it.  It’s been 

strongly suggested that the disclosure of common interest 

material could jeopardize coverage.  And, obviously, as the 

counsel to the sexual abuse survivors we take that threat 

very seriously. 

  So, we have asked repeatedly for both the debtors 

and for Century to identify the substantially similar common 

legal interests that they’re looking to protect.  That is the 

standard under Teleglobe.  It is unambiguous and to this day 

nobody has been able to articulate that.  So, we are now in 
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the place, and this is my biggest concern, of the trap for 

the unwary.  The debtor doesn’t really know what common 

interest material is. They haven’t agreed with Century what 

common interest material is and you’re proceeding at your own 

risk with a very substantial suggestion that production of 

common interest material could blow coverage.  That is my 

concern here, Your Honor. 

  So, when you consider additional language I would 

hope that we could, at least, say the disclosure of common 

interest material, you know, knowingly and intentionally 

because we have lots of provisions in here for inadvertent 

production.  It may be that in the production of tens of 

thousands of documents that something is inadvertently 

produced.  I will tell you, Your Honor, that that’s already 

occurred and I personally found the document and I personally 

notified the debtors immediately.  They thanked me for 

returning the document. 

  So, inadvertent production happened.  I cannot 

allow the TCC to fear the loss of coverage because the 

debtors knowingly produce a document that they learned later 

is claimed to be subject to common interest.  This is fraught 

with danger, it really is.  And it’s fraught with danger 

precisely because of the threat that’s been made. 

  THE COURT:  I do understand that.  I’m sure I had 

this conversation in Imerys as well, but inadvertent 
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production, I think, is in here.  I think it’s in the rules, 

right.  And we all know how to deal with inadvertent 

production. It sounds like you dealt with it appropriately.  

I am not giving anymore protections to the insurance 

companies or anyone else with respect to inadvertently  

produced documents. 

  What everybody is trying to do is to get me to 

decide up front how to handle issues that I’m not sure I need 

to or are any different in bankruptcy then they are anywhere 

else.  The parties, in the first instance, have to work 

through it.  I don’t know if something is subject to a common 

interest privilege protection until I see the documents.  

That is what I had to do in Imerys. I had to look at each 

document just like a judge would in any case that’s in front 

of them in civil litigation. 

  MR. MORRIS:  May I respectfully suggest that 

that’s not the case when it comes to common interest.  When 

it comes to attorney/client privilege, when it comes to 

attorney work product, I would completely agree with you 

because everybody knows whose control of the privilege. 

  With respect to the work product, I mean the 

common the interest doctrine, and it’s a doctrine not a 

privilege, the party ought to know, and that’s the 

distinction between attorney/client privilege and attorney 

word product.  Everybody knows I’m the lawyer.  Everybody 
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knows it’s my work product. If I share it with somebody it 

may get into a debate, right.  Whether it constitutes the 

provision of legal advice you may get into a debate.  

  The debate that we’re setting up here is to decide 

after the fact whether people had a common interest and 

didn’t know it at the time.  (Indiscernible) after the fact 

whether the parties had a substantially similar common legal 

interest.  Those five words are from the Third Circuit, 

they’re binding.   

  I don’t know what Imerys said.  I’ve been told 

about it a million times and I was assuming that I would find 

a considered opinion from the court, some judgement that I 

could analyze; instead it’s an agreement between the parties. 

It’s not an agreement that I’m prepared to accept, frankly. 

  

  Teleglobe is the Third Circuit authority on common 

interest, substantially similar common legal interest.  I 

don’t know why it can’t be defined today.  If they could 

define that I would have no problem.   

  THE COURT:  I’m not sure it was defined in 

Teleglobe.  I haven’t read Teleglobe for a couple of months, 

but I’m not sure it was defined in Teleglobe or defined pre-

dispute in Teleglobe.  So, why is this bankruptcy different 

than in any other civil litigation where parties have to make 

these decisions? 
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  MR. MORRIS:  The common interest doctrine, Your 

Honor, implicit is that there is an agreement.  I have, many 

times, and I’m sure many people on the line today have 

negotiated common interest agreements.  The tricky part of a 

common interest agreement is defining the scope so that the 

parties go forward with a meeting of the minds as to what 

information is going to be subject to the common interest. 

  THE COURT:  Okay. 

  MR. MORRIS:  It doesn’t have to be in writing.  

I’m not -- 

  THE COURT:  And I don’t know, perhaps there is a 

writing here. I don’t know because nobody put anything in 

front of me.  So, what you’re saying is you want a 

declaratory judgment action as to what is the common interest 

between this debtor and this insurance company.  And if that 

is what you want somebody can file that cause of action and 

we will deal with it in time because that is what you’re 

asking me to do.  You’re asking me for a declaratory 

judgment, basically, when the parties have not put an issue 

in front of me, as to whether there is a common interest and, 

if so, what it is because Teleglobe doesn’t tell me. 

  MR. MORRIS:  I’m not asking for that right now, 

I’m really not.  I’m just asking for the parties to disclose 

the nature of their agreement.  That’s all. 

  THE COURT:  Well, that should happen outside of --  
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that shouldn’t be happening here.  

  MR. MORRIS:  Okay. 

  THE COURT:  If that’s an issue that needs to be 

happening somewhere else.  If the debtors and the insurance 

company cannot agree they need to figure out how they’re  

going to decide that issue. 

  MR. MORRIS:  Okay. 

  UNIDENTIFIED SPEAKER:  Your Honor, may I weigh-in 

here? 

  MR. MORRIS:  I just wanted to note the concern, 

Your Honor, because the threat was made and now, we’re going 

into a very dangerous area.  I just wanted to make that 

point. 

  THE COURT:  I perfectly understand the concern and 

the issue that’s been raised.  I don’t know that I have a way 

to solve it, but I don’t think I can solve that issue in the 

context of a stipulated confidentiality and protective order 

when the parties have not placed in front of me a dispute 

over what is or is not a shared common interest privilege.  

Maybe the debtor doesn’t think it has one, I don’t know. 

  MR. BASARIA:  Your Honor, Karim Basaria on behalf 

of the debtors. 

  We, the debtors, are not seeking any type of 

declaratory ruling through this order or, otherwise, on what 

constitutes common interest material; however, because the 
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order contains a mechanism that obligates us to, essentially, 

allow the insurers to do a pre-review of certain materials 

and then go through a meet and confer process if there’s a 

disagreement for purposes of driving that mechanism we’ve 

included common interest protective material as a defined 

term which at this point, as of this morning, has been agreed 

to by all of the parties and all of the insurers with one 

exception. 

  MR. SCHIAVONI:  No.  It’s not been agreed to by 

all of the insurers.  It’s been agreed to by two insurers.  

It’s just not a fair statement. 

  MR. BASARIA:  Your Honor, Hartford is the only 

other insurer that filed an objection.  Their objection was 

limited to that definition. (Indiscernible) joined the 

Hartford objection.  And I understand that they are also 

comfortable with the revised language that I know Your Honor 

hasn’t seen. No other insurer, to my knowledge, has weighed 

in on this particular issue. 

  THE COURT:  Okay.  Well, I will look at the 

language when I get it.   

  MR. SCHIAVONI:  Your Honor, we had two other 

points, I can cover them very quickly if you’d like now. 

  THE COURT:  Okay. 

  MR. SCHIAVONI:  All right.  The second point deals 

with provision 5.9 and what’s at issue here is that 
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prepetition, in various State Courts, orders were entered 

holding -- you know, protective orders were entered in those 

proceedings.  The debtors have asked in 5.9 for the court to 

override all those prior orders without identifying them, 

without identifying the proceedings, without providing the 

orders to us and without indicating who were parties to all 

of the orders in each of those cases. 

  So, these confidentiality agreements and orders in 

this other case is, sort of, like a cart blanche override of 

them that then purports to say that they can share those 

documents all among the constituency, sort of, in the order.  

And I would just tell you two things about this. 

  First of all, it’s not appropriate for a 

protective order.  This is, sort of, a motion to compel that, 

you know, overrides all these other agreements and orders. 

This is a protective order.  If they want to bring out a 

motion for this that’s fine, but it doesn’t belong in a 

protective order, first of all. 

  Second of all, the relief they’re seeking from the 

court, you know, absolutely most respectfully like the court 

doesn’t have authority to override various undefined 

unidentified state orders under basic principles of commodity 

and mandatory abstention.  These State Court orders, whatever 

they are, they deal with matters involved in those courts.  

We don’t know whether all the parties to those orders,  
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whether the third-parties were given notice or not.   

  What we asked for is would you please just -- like 

we will cooperate with you and try to work with you on this 

if it’s a legitimate point, but, you know, share with  us 

copies of the orders you want overridden.  Let’s meet and 

confer on it.  And if it’s still an issue bring it to the 

court, but bring it to the court outside of this protective 

order.   

  So, we asked for that provision to be revised with 

that in mind.  We just think it goes well beyond what a 

protective order is about.  We think it’s beyond, really, 

what the court has authority to enter on this sort of motion. 

  THE COURT:  Yeah.  Let me ask, Mr. Basaria, what 

is the authority under which I can, in an order, let people 

violate orders of other courts? 

  MR. BASARIA:  Your Honor, so Paragraph 5.9, from a 

very important practical purpose and it doesn’t override, you 

know, the other existing protective orders.  What Paragraph 

5.9 does is, as Mr. Schiavoni said, and the BSA has 

previously reviewed, calls for privilege and produced 

documents in underlying prepetition abuse litigation, 

produced documents to third-parties including tort claimants.  

Because those documents were produced under existing 

confidentiality agreements, under which those tort claimants 

and their lawyers are bound, they are not able to share those  
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documents with the tort claimant’s committee. 

  Rather than requiring the BSA to go through the 

costly exercise of coordinating a reproduction of these 

documents from the tort claimants, what Paragraph 5.9 -- 

through formal discovery what Paragraph 5.9 does is 

essentially allows the TCC, the insurers, on a select group 

of people, you know, the prepetition distribution group is 

the defined term in Paragraph 5.9 to come under the tent of 

those orders.   

  The documents produced in those cases, otherwise, 

remain under those existing confidentiality orders and this 

provision sides only to the documents produced by the BSA 

because, for example, to the extent a local counsel, for 

example, has produced documents in prepetition litigation 

those documents would not be provided to anyone pursuant to 

this order.   

  So, it’s a provision that is specifically focused 

on the BSA’s production to third-parties in prepetition abuse 

litigation and allows people, the tort claimants committee 

and a select other group of people that includes the 

insurers, to come under that tent rather than going through a 

formal discovery to reproduce those documents.  We have added 

protections here. 

  For example, we’ve made clear that those existing 

confidentiality orders, otherwise, remain in effect.  We’ve 
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made it clear that the Chapter 11 cases can’t be used 

pursuant to this provision as, essentially, a clearing house 

for documents produced in prepetition litigation.  In other 

words, it can only be used for the purpose of these Chapter 

11 cases and in prepetition litigation in which they were  

originally produced. 

  So, our view is this is a reasonable appropriate 

practical approach that is going to conserve resources.  And 

we don’t believe that there is any basis to revise the 

provision the way Century proposes which would, essentially, 

give Century the ability to pre-review these documents which 

are not privileged.  They’ve already been produced. They’ve 

already been reviewed and produced, or to do any pre-review 

for relevance.  We think that would cause significant delay.  

It would jam the process and really unnecessarily. 

  MR. MORRIS:  Your Honor, this is John Morris, if I 

may be heard. 

  THE COURT:  Yes. 

  MR. MORRIS:  Thank you.  John Morris, Pachulski 

Stang Ziehl & Jones for the TCC. 

  Your Honor, all of the documents that are subject 

to Section 5.9 are already in the hands of our constituency.  

What this provision is designed to do is to allow our 

constituency to share those documents with us as counsel to 

the TCC.  We have put in very specific provisions to make 
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sure that the only documents we’re talking about today are 

documents that were produced solely by the Boy Scouts, solely 

to our constituency.   

  If there is any other party to these 

confidentiality agreements the documents can’t be shared.  We 

would have to go and obtain their consent.  So, let’s be 

clear, this is very narrow.  So, all you’re doing is being 

asked to permit the Boy Scouts to, effectively, allow under 

their existing confidentiality agreement the documents to be 

shared with the TCC. 

  Everybody is being treated equally.  It’s very 

important and very appropriate that this provision be 

included in the protective order because there are strict 

guidelines on the use and disclosure of these documents.  

That is exactly why it’s in the protective order.  So, not 

only is it appropriate for the protective order it’s also 

designed to streamline this process, to make the process more 

transparent, to make the process more efficient. 

  I just want to finish by saying, Your Honor, that 

Century has no legally cognizable interest in this paragraph.  

These are not their documents.  They are the Boy Scouts’ 

documents.  To the extent they’re a party to any of these 

agreements the documents won’t be produced without their 

consent.  The documents are not privileged.  They’ve already 

been shared with third-parties.   
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  Century may want to delay, and they want to review 

documents, they may want to elevate their status, but this 

provision has nothing to do with Century.  It’s not their 

documents.  They’re not party to the confidentiality 

agreement and the documents are not privileged.  This is, 

basically, a mechanism to allow the Boy Scouts to, basically, 

allow the TCC to get the documents without having to go 

through the cost, delay and disruption of serving 2004 

discovery. 

  Thank you. 

  MR. SCHIAVONI:  Your Honor, this is a debate about 

what they want. We agree with what they want.  They want you 

to override all the orders entered by these prior courts.  

Everything else that you have heard, though, there’s no 

record for.  There is no affidavits, there’s no disclosure of 

what any of the orders are, how many there are, who they 

apply to.  Whether they, in fact, only apply to the debtor or 

whether they were entered to apply to third parties and 

third-party subpoenas or whether they apply to documents that 

were clawed back.  Everything else about this is just a black 

box.   

  There is no authority to override State Court 

orders like this without even knowing what they are.  The 

provisions of mandatory abstention apply to this four-square.  

It’s not a big burden to ask them to say, please, could you 
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share copies of the orders that you want overridden and, at 

least, have them in the record so we can all see them and 

know what it is.   

  MR. MORRIS:  Your Honor, I find it ironic that 

they would ask us to describe all of these, but they can’t 

describe the common interest that they have with the debtors.  

The fact remains, Your Honor, that we’re talking about 

agreements.  We’re not talking about, you know, orders that 

were imposed by a court.  We’re talking about an agreement 

between the Boy Scouts and the recipients of the documents 

who possess them today.  We’re not talking about anything 

else.  There is a footnote there that expressly says that the 

Boy Scouts are not permitted to divulge any documents that 

were produced by the Local Councils.   

  I’d be happy to amend that footnote to broaden it 

to say that any party other than the Boy Scouts.  This is not 

intended to implicate anybody but the Boy Scouts and our 

constituents.  And if there is anybody who is party to an 

agreement other than the Boy Scouts and our constituents it 

can’t be disclosed without their prior consent.  I mean we’re 

not trying to do anything nefarious here.  We’re not trying 

to get anybody’s documents here but the documents that were 

produced by the Boy Scouts. 

  THE COURT:  Okay.  Here’s how I’m reading the 

paragraph, on the one hand it’s narrow and on the other hand 
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it seems to be a little broad.  And from what I’m hearing 

from Mr. Morris it seems to be consistent with the, at least, 

narrow nature of this is that during the course of the 

prepetition lawsuits the BSA provided certain documents to 

the plaintiff.  So, the plaintiffs already have these 

documents.  The plaintiffs in the underlying lawsuits already 

have these documents pursuant to whatever confidentiality 

orders are in place in those lawsuits. 

  The concern I always hear Mr. Schiavoni talking 

about is, is the concern that documents get to the plaintiffs 

that they don’t, otherwise, have or are not, otherwise, 

entitled to receive.  Here, these plaintiffs already have 

these documents.  And what is being asked of -- what is being 

ordered in this paragraph is that the plaintiffs can share 

those documents because the BSA is consenting to let them out 

of that aspect and only that aspect of the confidentiality 

order that would not permit the plaintiffs to pass-on those 

documents to anybody else. 

  Here the plaintiffs have the documents that came 

from the BSA and BSA is consenting to permit the plaintiffs 

to use those documents, I assume, basically, for something, 

quite frankly, other than the underlying lawsuit. 

  MR. MORRIS:  That’s correct, Your Honor. 

  THE COURT:  I actually don’t see the harm with 

documents that the plaintiffs already have. They have them.  
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I do think it needs to be clear that nobody else is 

consenting, nobody else’s documents that have been produced 

are going to be passed along so that the plaintiffs’ counsel, 

quite frankly, has to be very judicious in what they turn 

over.  They cannot turn over documents that they received 

from some other defendant; whether that be alleged 

perpetrator, whether that’s a local counsel, et cetera. The 

plaintiffs’ counsel, quite frankly, the onus is on them to 

properly identify the documents.   

  MR. BASARIA:  Your Honor, Karim Basaria for the 

debtors. 

  THE COURT:  I think the plaintiffs in the Boy 

Scouts may want to notify the underlying courts that this 

aspect of their order has -- I’m not sure I’m abrogating it, 

but I’m permitting the Boy Scouts to turn over their own 

documents.  The Boy Scouts could give them, presumably, to 

the tort claimants committee and now we’re permitting the 

plaintiffs to do it.  I will let you decide whether -- the 

plaintiffs’ lawyers decide whether they feel they need to 

inform the court that this is happening.  I might want to 

know if it was in front of me.  That’s all I’m saying. 

  MR. MORRIS:  And, Your Honor, I think that’s fair.  

I haven’t seen any of these confidentiality agreements, but 

if it’s like most confidentiality agreements that I 

negotiated there’s a provision that if the parties agree to 
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share the documents with somebody else they’re allowed to.  

Whether that requires a court order, I think, Your Honor is 

exactly right that the plaintiffs’ counsel ought to read 

their orders or their agreements before they do anything. I 

completely agree with that. 

  THE COURT:  Yup.  Okay.  Next issue. 

  MR. SCHIAVONI:  Your Honor, happily the last issue 

is very simple.  In reading the reply brief that the debtors 

filed this morning or last night, whenever it was, I think my 

instinct is there’s agreement or there should be agreement 

because it’s really simple.  It’s on inadvertent production.  

Rule 26(b)(5) is the rule that deals with inadvertent 

production.  The rule sets out specifically what one is 

supposed to do when there’s an inadvertent production, return 

documents, et cetera. 

  The issue here is after that request to return a 

document under the rule happens what are you supposed to do.  

Okay.  So, the rule provides you are supposed to return the 

document.  There's an exception, sort of, carved into the way 

they’ve, sort of, rewritten the rule in 10.3 suggesting or 

its, really, (indiscernible) of one that they may retain a 

copy of the document, some just a challenge.  That’s fine, 

okay, but we just can’t have that going on indefinitely and 

that that is something that can turn up five years from now. 

  The Rule 26(b)(5) is very specific.  It says the  
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only use you can make is promptly with the court filing it 

under seal with a challenge.  Now we don’t have to debate 

what that rule says.  All I’m asking is that in this clause 

where it says a receiving party shall not use any discovery 

material that is subject to a claim of privilege, immunity or 

protection under this section for any purpose other than we 

just strike their redefinition of it and say as provided by 

Rule 26(b)(5)(b) of the Federal Rules of Civil Procedure. 

  So, you know, we go with the rule on what it can 

be used for.  You know, our view is the rule says it has to 

be promptly filed under seal with the court or destroyed.  

But we don’t have to debate that.  We just add, you know, 

reference to the rule. 

  MR. BASARIA:  Your Honor, may I respond to that? 

  THE COURT:  Yes. 

  MR. BASARIA:  Your Honor, I don’t think there is -

- I think they’re very close to the same place here.  We 

simply don’t read Paragraph 10.1 to be inconsistent with Rule 

26(b)(5)(b). I think the language that is at issue allows a 

party who is the recipient of inadvertently disclosed 

privileged material to return that material and destroy it 

other than for purposes to challenge a claw-back.  It 

requires that the party do that promptly.  I think Rule 

26(b)(5)(b) requires the party to bring an issue to the 

court.   
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  I think here we have a requirement that the 

parties first confer about the documents, but, otherwise, we 

don’t read Paragraph 10.1 to allow the recipient of an 

inadvertently produced document that’s privileged to do 

anything other then what the rule allows.   

  MR. SCHIAVONI:  Your Honor, there ought to be no  

issue then referring to the rule.  With that we’re, sort of, 

done going through the order. I would just ask, Your Honor, 

the thing most important, I think, to us here is just having 

-- we go with whatever formulation the court comes up with, 

but just having something in here that says notwithstanding 

anything else this order doesn’t authorize anybody to produce 

privileged information. 

  With that, Your Honor, I have nothing further.  

Thank you very much. 

  MR. BASARIA:  Your Honor, Karim Basaria on behalf 

of the debtors.   

  Again, I stated that we don’t think anything in 

the order authorizes the production of privileged material.  

The debtors have made clear that they do not intend to 

produce privileged material.  I don’t think, as Mr. Schiavoni 

projected earlier Paragraph 8.4 is the appropriate place for 

that.  It’s a very specific paragraph that deals with a 

pretty unique mechanism we’ve agreed to with the insurers 

dealing with, what’s defined as, common interest perfected 

Case 1:20-cv-00798-RGA   Document 4-5   Filed 06/25/20   Page 42 of 67 PageID #: 766



                                             43 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

material.  So, with that I don’t -- it’s our position that 

other than the other points we discussed here with respect to 

Paragraph 7.20 that no changes need to be made to the 

protective order. 

  MR. MORRIS:  Your Honor, finally, John Morris. 

  THE COURT:  Yes. 

  MR. MORRIS:  If you’re going to entertain any such 

language two cautions.  I would respectfully request that the 

court add knowingly and intentionally, and omit any such 

phrase as notwithstanding anything else because everything 

else in there includes, among other things, inadvertent 

production.  And without the words knowingly and 

intentionally we’re just creating another trap.   

  Thank you. 

  MR. SCHIAVONI:  We have no intention, Mr. Morris.  

We’re totally fine to incorporate inadvertent production.  

That is totally fine. 

  THE COURT:  Okay. I’m going to let the parties 

draft a simply sentence nothing authorizes knowingly and 

intentionally production of privileged materials.  

  Mr. Morris, why don’t you take the lead? 

  MR. MORRIS:  I’d be delighted. 

  THE COURT:  And with respect to -- 

 (Judge reading document) 

  THE COURT:  I don’t know that it’s that far off  
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from the rule, but I’d have to say I haven’t seen that 

parenthetical in a protective order that I’ve bene asked to 

approve before.  But I will say what I usually say with 

respect to DIP orders, it should mirror the rule, okay.  We 

don’t need to re-invent the rule.  So, let’s just make it 

mirror the rule or be subject to the rule.   

  MR. MORRIS:  Thank you, Your Honor. 

  THE COURT:  Thank you. 

  Okay.  So, we’re through with the protective 

order, yes? 

  MR. MORRIS:  I believe we are, Your Honor.  

  THE COURT:  Okay.  What’s next? 

MR. ABBOTT:  Your Honor, Derek Abbott.   

I think the next matter on the agenda would be the 

status conference, with respect to the mediation or mediator 

motion, Your Honor, and that's -- so, for that, I'll turn it 

over to Mr. Andolina, if I may?   

THE COURT:  Yes.  Mr. Andolina?   

MR. ANDOLINA:  Good morning, Your Honor.  Thank 

you for your time.  Mike Andolina, Sidley Austin, on behalf 

of the debtors.   

Your Honor, I'll be brief.  I do know the Court 

continued the debtors' motion to enter a mediation order to 

June 8th.  At the May 18th hearing, I think as the Court 

heard from really all the parties that we're aligned, that we 
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need a group of mediators and we need them immediately.   

From the debtors' perspective, the events of the 

past two weeks have continued to bear that out, although, I 

do think there is some good news, that we continued to make 

progress with the ad hoc committee represented by Mr. Mason 

and the TCC, in connection with extending the preliminary 

injunction that we discussed during our last hearing with the 

Court.   

With respect to the Court's ruling on May 18th 

regarding disclosures, the debtors have coordinated with all 

the mediation parties and the three proposed mediators and 

yesterday, disclosures were filed as to Mr. Finn, Mr. Green, 

and also Mr. Gallagher.  Mr. Finn and Mr. Green also 

responded to a series of follow-up email requests from Mr. 

Schiavoni.   

The parties have now conferred and respectfully 

request that the Court allow briefly additional submissions 

regarding the disclosures to be submitted by Tuesday,     

June 1st at 5:00 p.m. eastern with any replies due on 

Thursday, June 3rd, by 5:00 p.m. eastern, as well.   

So, that's the request, Your Honor, and we'd 

appreciate the Court's consideration and the Court's time 

today.   

MR. RUGGERI:  Your Honor, James Ruggeri for 

Hartford.  May I be heard?   
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THE COURT:  Yes.   

MR. RUGGERI:  I think Mr. Andolina got his dates 

wrong.  It was Tuesday, June 2nd, and Thursday, June 4th, and 

the one caveat I would note is that, at least with respect to 

Judge Carey, we expect that we will provide his disclosures 

early next week, which we assume will not be a problem for 

the parties to address his candidacy, if you will, after we 

produce those connections.   

THE COURT:  Okay.  1st, 3rd, 2nd, 4th, it doesn't 

matter to me.   

 (Laughter)  

MR. RUGGERI:  Thank you, Your Honor.   

THE COURT:  So, I assume nobody would mind getting 

an extra day, so we'll go with the 2nd and 4th.   

And, yes, when Judge Carey's disclosures are made, 

people can respond to them appropriately.   

Okay.  So, I guess that means we're back to the 

ruling on the Sidley retention?   

MR. ABBOTT:  It does, Your Honor.  Thank you.   

THE COURT:  Okay.  Thank you.  And I'll apologize 

in advance if it's a little lengthy, but I will read it and 

then I will put the bench ruling on the docket so that 

parties have it in writing.  It will be -- it has some 

footnotes that I won't read with case citations, et cetera, 

but it will be available for the parties.  The transcripts 
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we're getting these days, you know, are as good as they can 

be, but I think given the matter, it's important that it be 

on the docket.   

Okay.  This is my ruling on debtors' application 

to retain Sidley Austin as their restructuring counsel under 

Section 327(a) of the Bankruptcy Code.   

The sole objection to Sidley's retention was filed 

by Century Indemnity Company, a subsidiary of Chubb, and one 

of debtors' many insurers.   

I held an evidentiary hearing on May 4, 

entertained argument on May 6th and took the matter under 

advisement.  While the witness' testimony reflects vastly 

different views of the dealings between Century and Sidley, 

based on the record before me, the following facts are 

largely undisputed, but in any event I find that Chubb is a 

long time client of Sidley's Insurance and Financial Services 

Group.  Over the years, Sidley represented Chubb and/or its 

predecessors and subsidiaries on various reinsurance matters, 

including both, specific arbitration proceedings and general 

counselling matter.  

On October 5, 2018, Century retained Sidley in 

connection with Century's efforts to obtain reinsurance from 

Lloyds of London for claims that Century paid, or in the 

future would pay to BSA under insurance policies Century 

issued to BSA.  Sidley was brought on to review the work of 
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previous counsel, which had resulted in an arbitration award 

adverse to Century.  That arbitration proceeding is the 

subject of a decision of the United States District Court for 

the District of Massachusetts filed, Century Underwriters at 

Lloyd's, London v Century Indemnity Company and found at 

2020WL1083360.   

In August 2019, Century, again, retained Sidley in 

connection with Century's efforts to obtain reinsurance from 

another insurer for claims Century paid, or in the future 

would pay to BSA, under insurance policies Century issued to 

BSA.  At substantially the same time that Sidley took on its 

first BSA-specific engagement for Century, Sidley's 

restructuring group was hired by BSA to render restructuring, 

planning, advice, and implementation.   

At no time did Sidley obtain from Century, a 

waiver of any conflict with respect to its concurrent 

representation of Century in reinsurance matters and BSA in 

restructuring matters.   

On January 16, 2020, Sidley wrote Chubb, stating 

its intention to withdraw from all of its pending 

representations of Century and Chubb and set out a time frame 

and methodology for that process.  The last action taken to 

withdraw from any Chubb matter was either on February 20 or 

24 of 2020.  In the meantime, BSA filed its bankruptcy 

petition on February 8, 2020.   

Case 1:20-cv-00798-RGA   Document 4-5   Filed 06/25/20   Page 48 of 67 PageID #: 772



                                             49 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Century's insurance policies with BSA are assets 

of the BSA bankruptcy estate.  Those policies include the 

same underlying Century BSA insurance policies for which 

Century sought to collect reinsurance from Lloyd's and the 

second reinsurer.  The operative agreement between Sidley and 

Century, with respect to the Sidley engagement on reinsurance 

matters is a 2015 service-level agreement.   

Generally, Chubb's service-level agreement is 

Chubb's standard agreement by which it engages counsel.  

Chubb had chosen not to negotiate separate agreement letters 

with each law firm it engages.   

The 2015 service-level agreement with Sidley 

provides that if Century and Sidley are unable to resolve any 

dispute with respect to a matter handled by the law firm, the 

sole means for redressing that dispute shall be arbitration, 

administered by the American Arbitration Association, in 

accordance with its commercial arbitration rules.   

Century is pursuing this remedy.  Century argues 

that Sidley's retention application cannot be granted because 

Sidley does not meet the standard of Section 327, as Sidley's 

representation would violate Rule 1.7 of the Rules of 

professional responsibility and that Sidley would be 

representing one current client, BSA, against another current 

client, Century.   

Sidley argues that Rule 1.7 is not relevant to its 
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retention.  It argues that Century is a former client, not a 

current client and that under Rule 1.9 of the Rules of 

Professional Responsibility, Sidley does not need a waiver 

from Century, because Century's representation of BSA in its 

restructuring is not substantially related to its previous 

representation of Century in reinsurance matters.  It further 

argued that it does not hold or represent any interests 

adverse to the BSA estate and is disinterested. 

Finally, Sidley argues that Sidley was never 

adverse to Chubb or Century, even when Century was a client 

because Haynes and Boone is BSA's insurance coverage counsel 

in connection with the restructuring.   

Debtors argued that they would be severely 

prejudiced if they could not retain Sidley because of the 

extensive work at that Sidley performed in preparing for 

these Chapter 11 cases and in representing BSA both, pre- and 

post-petition in negotiations with all relevant 

constituencies over the past 18 months.  Replacing Sidley 

would not only delay the restructuring but impose additional 

significant expense on BSA.   

The impact of the COVID-19 pandemic has caused BSA 

to close almost all of its 175 scout shops and BSA is facing 

the potential cancellation or reduction of its programming at 

its high-adventure facilities this summer.  These events have 

or will cause a significant decrease in BSA revenue.  
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The starting point for a professional retention is 

Section 327(a).  In BH&P, the Third Circuit states that 

Section 327(a) creates a two-part test.  To be employed a 

professional, one may not hold or represent an interest 

adverse to the estate and, two, must be disinterested.   

The purpose behind these requirements is to ensure 

effective representing of the estate; in other words, it is 

to ensure that the professional is able to act in the best 

interests of the estate and can competently and vigorously 

represent the trustee or debtor in possession.  

This purpose is also consistent with        

Section 327(c).  Subsection C provides that a professional is 

not disqualified for employment solely because of such 

person's representation of a creditor unless there is an 

objection by another creditor or the United States Trustee 

and there is an actual conflict of interest; again, the 

concern embodied in Subsection C is that the estate be 

adequately represented.   

Section 327 does not seek to vindicate the rights 

of nondebtor entities.  The Third Circuit cases interpreting 

Section 327 bear out this perspective.  In BH&P, the Third 

Circuit examined whether a single trustee could be appointed 

to represent multiple related debtors and whether his counsel 

could be approved under Section 327 to concurrently represent 

related bankruptcy estates.   
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The Court did not find error in the Bankruptcy 

Court's factual findings that the existence of current inter-

debtor disputes created an actual conflict of interest 

because of a possibility that the professionals would favor 

one estate over the other in their attempt to serve all of 

them.   

In Pillowtex, the Third Circuit examined whether a 

professional against which a facially plausible claim of a 

substantial preference exists, may hold an interest adverse 

to the estate.  The Court recognized that if a transfer is 

avoided, the professional will become a creditor of the 

estate.  

And in Marvel Entertainment, the Third Circuit 

reversed the District Court and permitted the debtors' 

retention of its chosen law firm over objection, 

notwithstanding that prepetition, the firm represented a 

major secured creditor of the estate.  The firm's 

representation was on matters unrelated to the bankruptcy 

case and the attorney-client relationship had been 

consensually severed in anticipation of the firm's retention 

in the bankruptcy case.   

In each instance, the Court looked at the factual 

scenario in front of it from the perspective of the estate.  

Here, the only party objecting to Sidley's retention is 

Century.  Neither the United States Trustee, nor another 
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creditor have objected to Sidley's retention, and the only 

party arguing that Sidley cannot adequately represent the 

estate is Century.  

Under the circumstances, even assuming an actual 

conflict, the first day disqualification rule of 327(c) does 

not kick in and I am, in no way, convinced that Sidley, 

generally, cannot effectively represent BSA.  This is not a 

situation where the Court is concerned that proposed counsel 

has a basis in favor of a nondebtor entity, such as a parent 

or significant creditor.  

Further, and important in the context of the 

arguments made here, Section 327, including both   

Subsections A and C, are written in the present tense.  As 

Judge Walrath observed in, In re MUMA Services, Inc., 

Congress' use of a verb tense is significant in construing 

statutes and Section 327 is phrased in the present tense.   

Quoting from the Second Circuit's AroChem 

decision, Judge Walrath agreed that: 

"Counsel will be disqualified under Section 327(a) 

only if it presently holds or represents an interest adverse 

to the estate, notwithstanding any interests it may have held 

or represented in the past."  

So, Section 327's prohibition against representing 

an adverse interest does not work to prohibit Sidley's 

representation because of its previous representation of 
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Chubb.  Whether the attorney-client relationship ended, as 

Sidley asserts, with its January 16, 2020, letter to Chubb or 

as Century asserts, several days after the bankruptcy 

petition was filed, is of no consequence.   

For purposes of Section 327, the attorney-client 

relationship has ended.  I note that Chubb has not cited any 

case law to the contrary; therefore, I conclude that Sidley 

meets the two-part test of Section 327 and that it does not 

hold or represent an interest adverse to the estate and it is 

disinterested.   

Nonetheless, the Rules of Professional 

Responsibility are not irrelevant to a retention application.  

First, there are some decisions in which courts have denied 

retention because of a professional's violation of its 

ethical responsibilities that do not implicate Section 327.  

Those courts generally rely on the Court's ability to monitor 

the conducted of the attorneys practicing before it or note 

an impact on the integrity of the bankruptcy process.  

For example, in Universal Building Products, Judge 

Walrath denied the committee's application to retain a law 

firm that violated Professional Rules of Conduct in 

soliciting committee members.   

Second, Chubb argues that Sidley is not capable of 

effectively representing the debtors, because whether Chubb 

is a current client or a former client, Sidley cannot be 
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adverse to Chubb in this bankruptcy case.  Chubb contends 

that insurance issues in a mass-tort case are so pervasive 

that Sidley's inability to be adverse to Chubb means that 

Sidley's retention cannot be approved; thus, a review of 

Rules 1.7 and 1.9 are necessary.   

Unlike Section 327 of the Bankruptcy Code,     

Rules 1.7 and 1.9 of the Model Rules of Professional 

Responsibility, address the attorney-client relationship.  

Rule 1.7 looks out for the interests of the client.  It 

prevents an attorney from representing one current client 

against another current client, absent a written waiver.  

As the comments to Rule 1.7 make clear, a lawyer 

may not act as an advocate in one matter against a person the 

lawyer represents in some other matter, even when the matters 

are wholly unrelated; thus, Rule 1.7 reflects the complete 

and undivided loyalty an attorney owes to its client.  A 

lawyer can never be adverse to a current client.  

Rule 1.9 similarly looks out for the interests of 

the client.  It provides that a lawyer cannot represent a 

party against a former client in the same or a substantially 

related matter in which that person's interests are 

materially adverse to the interests of the former client.   

The rule is designed to serve three purposes:  to 

prevent even the potential that a former client's confidences 

and secrets may be used against him, to maintain public 
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confidence in the integrity of the Bar, and to uphold the 

duty of loyalty owed to a client.   

To determine whether a substantial relationship 

exists, courts generally look to three factors:  the nature 

and scope of the prior representation, the nature and scope 

of the current representation, and the possibility that the 

former client disclosed confidences to his attorney in the 

prior representation, which could be relevant to the current 

action and used to the detriment of the former client in the 

current action.   

Simply put, the question is whether the attorney 

learned things in the prior matter that would give the 

lawyer's new client an advantage in the current matter.  In 

assessing the nature of the action and the types of 

information that might be disclosed to a lawyer in that 

action, the former client need not disclose the privileged 

information imparted; rather, the Court should make a 

realistic appraisal of the possibility that confidences have 

been disclosed which would be harmful to the client in the 

other matter.   

The testimony of Mr. Sneed, Ms. Russell, and     

Mr. Schwartz address all three factors.  Mr. Sneed drew a 

bright-line between reinsurance and the underlying claims for 

which reinsurance was sought.  Mr. Sneed's testimony is that 

his work on reinsurance matters is never adverse to the 
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insured on the underlying policy, here, BSA.  He testified 

that a reinsurance dispute involved only a dispute on the 

reinsurance contract between the seating insurer, here 

Century, and the reinsurer, here Lloyds of London, and a 

second reinsurer, and that matters related to the underlying 

insurance claims are not implicated.   

Mr. Sneed also testified that in the two BSA-

related reinsurance matters he was handling for Century, he 

received a limited and extremely narrow set of documents.  

The documents did not implicate the underlying claims, and 

that the arbitration proceeding only included claims that 

Century had already paid, not future claims.  Any declaratory 

relief regarding future BSA claims in the reinsurance matter 

was boilerplate.   

Ms. Russell's testimony was directly to the 

contrary.  She testified that although a reinsurance claim 

does not involve the interpreting of the reinsurance -- I'm 

sorry -- she testified that although a reinsurance claim does 

involve the interpretation of the reinsurance contract, in 

order to properly advise a client on reinsurance matters, a 

lawyer must familiarize himself with the underlying claim.  

She further testified that while Mr. Sneed 

testified truthfully about the categories of documents he 

received from Century in the BSA-related reinsurance matters, 

he downplayed the significance of what he received.   
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She further testified that he did receive 

information regarding the underlying insurance that Century 

issued to BSA and that in the BSA-related reinsurance 

matters, the relief sought included not only relief with 

respect to claims already paid under the policy Century 

issued to BSA but claims that BSA would make under the policy 

in the future.   

Ms. Russell further testified that those future 

claims were significant assets of Chubb.   

Finally, Ms. Russell testified that no decisions 

had been made about how to approach the second Lloyd's 

arbitration; rather, that was exactly what Chubb would be 

discussing with counsel.   

A review of the District Court decision regarding 

the arbitration against Lloyds of London says that Sidley was 

engaged to take over in October 2018, supports Ms. Russell's 

testimony.  The District Court states that in the 

arbitration, Century sought an award requiring Lloyd's to pay 

all outstanding bills and requiring Lloyd's to pay any future 

billings related to BSA-molestation claims.   

Further, in its recitation of facts, the District 

Court described the first-encounter agreement entered into 

between BSA and Century in 1996, which set forth a 

methodology for allocating molestation claims made against 

BSA under the insurance policies issued by Century to BSA.   
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The Court then sets forth a portion of the final 

award entered in the reinsurance arbitration as follows:  

"Century has not demonstrated that the first-

encounter agreement that is entered into with BSA is the 

product of a reasonable and business-like investigation.  

Accordingly, underwriters are not bound to follow the first-

encounter agreement and, thus, Century's billings for sexual 

molestation claims submitted in this matter under the 

reinsurance contracts are not covered by those treaties."   

The District Court's description of the 

reinsurance matter showed that it did not involve only the 

reinsurance contract; it also involved an agreement between 

BSA and Century, the first-encounter agreement.  The first-

encounter agreement has already been the subject of testimony 

in this court in the hearing on BSA's motion for preliminary 

injunction, with respect to the abuse-victims' lawsuits.   

Further, the evidence shows that in the BSA 

coverage action brought against Century in Texas, BSA 

propounded discovery to Century, seeking all documents and 

communications between Century and its reinsurers, involving 

sexual abuse claims against BSA, including a connection with 

Century's arbitration against Lloyd's, described in the 

District Court opinion.  Century's response to the discovery 

was that it was not relevant to the coverage action; 

accordingly, there is a disagreement on relevancy.   
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Based on the record before me, I conclude that the 

reinsurance litigation could be substantially related to at 

least some aspects of Boy Scouts' bankruptcy case for 

purposes of Rule 1.9.  Specifically, I find that Sidley 

received from Century, information relevant to the BSA 

bankruptcy, but it has left clear exactly how that 

information could be used to Century's detriment in the 

bankruptcy case.  

Sidley, however, contends that it is not 

representing BSA on any aspect of the bankruptcy case that 

could be an issue.  The question becomes, therefore, whether, 

as Sidley contends, conflict counsel solves any ills here.   

Conflicts counsel is often used by debtors when 

their main restructuring counsel cannot be adverse to a 

particular party in a bankruptcy case.  As noted by both 

Professor Rapoport in her declaration and by courts 

struggling with retention issues, mega-bankruptcies compose 

retention issues for debtors.   

Here, from the outset, and as reflected in 

Sidley's engagement letter with BSA, Sidley carved out from 

its engagement, any advice on insurance-coverage issues.  The 

evidence is unrefuted that Haynes and Boone have taken the 

lead on all coverage-related matters.  It is the firm charged 

with both, analyzing BSA's insurance policies and negotiating 

with its insurers.   
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And Haynes and Boone drafted the portions of BSA's 

placeholder plan of reorganization pertaining to insurance 

neutrality.  Haynes and Boone was involved from the outset of 

the restructuring negotiations and initiated substantive 

discussions with BSA's insurers, including Century.  

Further, both Mr. Sneed and Ms. Boelter testified 

that there have been no substantive discussions between 

Sidley's reinsurance group and BSA's restructuring team.    

Mr. Sneed has not passed on any information he received in 

the course of his representation of Century in the 

reinsurance matters and an ethical screen has been in place 

since November 4, 2019.   

While a retroactive ethical screen may not work 

for purposes of violation of the Rules of Professional 

Conduct, based on the unrefuted testimony, I conclude that 

any confidential or privileged information that Mr. Sneed 

received in his representation of Century in its reinsurance 

matters have not and will not be passed along to Sidley's 

restructuring team.  I do not find this surprising, given the 

nature of large firms and specialized departments.   

Also, one of Ms. Russell's primary concerns 

appears to be that the bankruptcy, itself, could hurt Century 

in its reinsurance collection.  As Ms. Russell put it, 

Certain things that could be said in the bankruptcy action by 

Sidley could harm us in our reinsurance collection and our 
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seated assets, our reinsurance collections, are an important 

asset to Chubb, and that we could be harmed in that 

collection by things Sidley would say.   

This is also consistent with the position taken by 

Century's counsel in argument that even if Sidley had not 

taken on the two BSA-related reinsurance engagements, Sidley 

would still be prohibited from representing BSA in this 

bankruptcy case.   

It may be that certain legal positions taken in 

the bankruptcy case regarding the BSA-Century insurance 

policies could be harmful to Century's efforts to collect on 

its insurance.  I make no conclusions on that.   

But if that is the case, that is a function of the 

Bankruptcy Code and law and not any information learned by 

Sidley in the reinsurance litigation; accordingly, I conclude 

that Sidley may continue to represent BSA generally in this 

bankruptcy case.   

That decision is consistent with the numerous 

cases cited to me addressing disqualification of counsel in 

the context of conflicts of interest with current or former 

clients.  Disqualification is never automatic.   

Indeed, I was surprised with the overwhelming body 

of case law, including in this district, in which courts deny 

disqualification motions in the face of what appear to be 

obvious conflicts.  In doing so, courts consider the facts 
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and circumstances of each case and are particularly mindful 

of a party's right to counsel of its choice.   

Courts also consider the prejudice that could 

inure to a client if it is required to obtain new counsel.  

Here, once again, the testimony was unrefuted.   

Mr. Whittman's declaration described the significant 

prejudice that would befall BSA if it is forced to replace 

Sidley, which has been working with BSA for almost 18 months.  

Having concluded that Sidley may remain BSA's 

restructuring counsel, Haynes and Boone must handle all 

matters adverse to Century that address the substantive 

treatment of BSA's insurance policies with Century, claims 

thereunder, proceeds therefrom, or that otherwise implicate 

insurance coverage.  This is consistent with the self-imposed 

restriction in Sidley's engagement letter with BSA that does 

not permit Sidley to work on coverage matters.   

I believe that conflicts counsel can work here, 

given Haynes and Boone's involvement with the restructuring 

since its inception.  Both Sidley and Haynes and Boone will 

need to continue to be tuned in to their respective scope of 

work.   

Permitting Sidley to continue to work on the BSA 

bankruptcy case does not leave Chubb without further 

remedies.  As I already stated, the 2015 service-level 

agreement contains an arbitration provision and Chubb is 
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invoking it.  Violations of the Professional Rules of Conduct 

will be addressed in that forum, which was Chubb's chosen 

forum for Sidley's breach of the terms of engagement.   

In all of this, I am comfortable that no 

privileged information that Sidley obtained in its work for 

Century, can or will be used in this bankruptcy case in any 

way.   

Chubb contends that my approval of Sidley's 

retention will encourage law firms to impermissibly drop 

clients in order to take on more lucrative bankruptcy cases.   

Perhaps I should be more cynical, but I still 

believe the law is a profession and persons take their 

professional obligations seriously.  I do not think any law 

firm wants to become embroiled in disqualification motions or 

in arbitrations or lawsuits with their clients or former 

clients.   

Finally, I note three more items.  First, Century 

objected to Sidley's Rule 2014 disclosure of its connections.  

Having reviewed the disclosures, I find them sufficient.   

Paragraph 22 of Ms. Boelter's declaration 

specifically addresses Chubb and Century.  While Chubb 

quarrels with the characterization of the representation, it 

accurately reflects Sidley's view of the representation and 

provides parties and the Court with enough information to ask 

questions.   

Case 1:20-cv-00798-RGA   Document 4-5   Filed 06/25/20   Page 64 of 67 PageID #: 788



                                             65 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Second, in its prehearing submission and in the 

testimony adduced at the hearing, Sidley spent significant 

time arguing and adducing evidence to support its position 

that Chubb knew of Sidley's representation of BSA in December 

of 2018 and that its delay in taking any action regarding the 

alleged conflict was either tactical or constitutes a waiver.  

At argument, however, Sidley abandoned any 

argument that Chubb's pre-bankruptcy conduct constituted a 

waiver and, instead, argued that Chubb waited too long post-

bankruptcy filing to raise the matter.   

While Chubb could have been more proactive once 

the bankruptcy case was filed, it filed a timely objection to 

Sidley's retention.  Having heard the evidence, I do not find 

that Chubb's actions or lack thereof post-petition amount to 

a waiver of its position.   

Third, each side objected to the admission into 

evidence of the declaration of the other's expert and/or the 

consideration of his or her respective testimony.  I took the 

objections under advisement.   

I overrule both objections, but quite frankly find 

that neither opinion aided my consideration.  This was 

through no fault of the respective experts; both were 

hamstrung by the assumptions they were asked to make and the 

limited facts they were provided.  I appreciate their time 

and would have liked to hear their respective views on the 
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issues I struggled with in coming to my conclusions; 

unfortunately, I don't get to frame the questions they opine 

on, and that concludes my ruling.   

As I said, I will clean this up a bit and it will 

be on the docket so that parties have it and can do whatever 

they choose to do with it and I will enter the form of   

order -- I need to go back and look at it -- but I assume I 

will enter the form of order accompanying the application to 

retain Sidley.   

Okay.  So, Mr. Abbott, I assume that we have 

concluded the matters on today's agenda?   

MR. ABBOTT:  We have, Your Honor.   

Thank you for your time, Your Honor.  Obviously, 

upon reflection on that order, the Court has any questions, 

we stand ready to respond to them as appropriate, Your Honor.   

THE COURT:  Yes.  I will, I think, take a look at 

it today.  I did have an emergency filing this morning, so I 

have to look at that first, but we will get it on the docket.   

If I have any questions, I will reach out.   

MR. ABBOTT:  Thank you, Your Honor.   

THE COURT:  Thank you very much, counsel.   

We are adjourned.   

COUNSEL:  Thank you, Your Honor.   

 (Proceedings concluded at 12:56 p.m.) 
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