
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
BOY SCOUTS OF AMERICA AND 
DELAWARE BSA, LLC,1 
 

Debtors. 

 
Chapter 11 
 
Case No. 20-10343 (LSS) 

(Jointly Administered) 

Re: D.I. 2618 

 
CERTAIN INSURERS’ OPPOSITION TO DEBTORS’ MOTION 

FOR ENTRY OF ORDER (I) SCHEDULING CERTAIN DATES AND DEADLINES 
IN CONNECTION WITH CONFIRMATION OF THE DEBTORS’ PLAN OF 
REORGANIZATION, (II) ESTABLISHING CERTAIN PROTOCOLS, AND 

(III) GRANTING RELATED RELIEF 

 
 
 
 
 
 
 STAMOULIS & WEINBLATT LLC 

800 N. West Street 
Third Floor 
Wilmington, Delaware  19801 
 
O’MELVENY & MYERS LLP 
Times Square Tower 
7 Times Square 
New York, New York  10036-6537 

 
Counsel for Century Indemnity Company, as 
successor to CCI Insurance Company, as 
successor to Insurance Company of North 
America  

                                                
1 The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax 

identification number, are as follows:  Boy Scouts of America (6300) and Delaware BSA, LLC 
(4311).  The Debtors’ mailing address is 1325 West Walnut Hill Lane, Irving, Texas 75038. 

Case 20-10343-LSS    Doc 3859    Filed 05/12/21    Page 1 of 23



TABLE OF CONTENTS 
 

Page 

i 

PRELIMINARY STATEMENT ................................................................................................... 1	

ARGUMENT ................................................................................................................................. 3	
I. Debtors’ Request for Estimation is Improper ........................................................ 3	

A. There Is No Basis to Estimate the Abuse Claims Under Section 
502(c) of the Bankruptcy Code .................................................................. 3	

B. Evaluating Claims Against Non-Debtors, Does Not Under Any 
Circumstances Fall Within the Meaning of Section 502(c) ....................... 5	

C. The Debtors’ Proposal Is Grossly Prejudicial and Contrary to  
Fundamental Notions of Due Process and Fair Play ................................. 6	

D. Debtors Are Asking This Court to Do Something That Has Never 
Been Done by Another Court—Estimate the Aggregate Liability 
for Tens of Thousands of Highly Particularized Abuse Claims ................ 7	

E. If the Court Orders Estimation, the Estimation Procedures Need to 
Adequately Protect the Insurers from Any Preclusive Effect of 
Estimation .................................................................................................. 9	

II. Debtors’ Proposed Schedule Is Improper .............................................................. 9	
A. The Court Should Not Approve the Proposed Schedule Because It 

Is Unreasonably Compressed and Does Not Accommodate 
Necessary Discovery .................................................................................. 9	

B. The Debtors’ Proposed Schedule Is Inconsistent with Basic 
Notions of Due Process ............................................................................ 15	

C. A Two-Month Postponement Would Not Undermine the Debtors’ 
Reorganization Efforts ............................................................................. 17	

CONCLUSION ............................................................................................................................ 18	
 
 

Case 20-10343-LSS    Doc 3859    Filed 05/12/21    Page 2 of 23



TABLE OF AUTHORITIES 
 

Page(s) 

ii 

Cases	

Bittner v. Borne Chem. Co., 
691 F.2d 134 (3d Cir. 1982) ....................................................................................................... 4 

In re A.P.I., Inc., 
331 B.R. 828 (Bankr. D. Minn. 2005), aff’d 2006 WL 1473004 (D. Minn. 2006) ................... 9 

In re Am. Cap. Equip., LLC, 
688 F.3d 145 (3d Cir. 2012) ..................................................................................................... 16 

In re Combustion Eng’g, Inc., 
391 F.3d 190 (3d Cir. 2004), as amended (Feb. 23, 2005) ...................................................... 16 

In re Energy Future Holdings Corp., 
Case No. 14-10979 (CSS) (Bankr. D. Del) .............................................................................. 15 

In re Glob. Indus. Techs., Inc., 
645 F.3d 201 (3d Cir. 2011) ..................................................................................................... 16 

In re Imerys Talc America, Inc., 
Case 19-10289 (LSS) (Bankr. D. Del.) .............................................................................. 14, 15 

In re Pacific Sunwear of California, Inc., 
No. 16-10882, 2016 WL 4250681 (Bankr. D. Del. Aug. 8, 2016) ............................................ 4 

In re Roman Cath. Bishop of San Diego, 
374 B.R. 756 (Bankr. S.D. Cal. 2007) ....................................................................................... 8 

In re Roman Catholic Archbishop of Portland in Oregon, 
339 B.R. 215 (Bankr. D. Or. 2006) ........................................................................................ 7, 8 

In re Stone Hedge Props., 
191 B.R. 59 (Bankr. M.D. Pa. 1995) ......................................................................................... 4 

In re Thorpe Insulation Co., 
677 F.3d 869 (9th Cir. 2012) .......................................................................................... 2, 16, 17 

Kool, Mann, Coffee & Co. v. Coffey, 
300 F.3d 340 (3d Cir. 2002) ....................................................................................................... 5 

Rein v. Socialist People’s Libyan Arab Jamahiriya, 
568 F.3d 345 (2d Cir. 2009) ..................................................................................................... 16 

Strickland v. Washington, 
466 U.S. 668 (1984) ................................................................................................................. 16 

Statutes	
11 U.S.C. § 1121 ............................................................................................................................. 3 

11 U.S.C. § 502(c) ...................................................................................................................... 2, 4 

Case 20-10343-LSS    Doc 3859    Filed 05/12/21    Page 3 of 23



 

1 

Century Indemnity Company, as successor to CCI Insurance Company, as successor to 

Insurance Company of North America (“Century”), and Certain Insurers2 file this Opposition to 

the Debtors’ Motion for Entry of Order (I) Scheduling Certain Dates and Deadlines in 

Connection With Confirmation of the Debtors’ Plan of Reorganization, (II) Establishing Certain 

Protocols, and (III) Granting Related Relief, filed on April 15, 2021 [D.I. 2618] (the “Motion”) 

(the “Opposition”): 

PRELIMINARY STATEMENT 

1. The Motion is not just a simple scheduling motion but also a motion to restrict 

necessary discovery, estimate the aggregate liability of Sexual Abuse Claims, and impose limits 

on the non-Debtor parties’ substantive rights. 

2. Under pressure from the claimants, the Debtors seek some form of estimation of 

the nearly 100,000 Abuse Claims.  The subject matter of both the Debtors’ Motion and the FCR, 

TCC, and Coalition’s estimation motion [Dkt. 2391] (the “Estimation Motion”) overlap 

significantly, albeit on a different timeline and through different procedures.  For similar reasons, 

as explained in Century’s Opposition to the Estimation Motion [Dkt. 2614], the Debtors’ request 

for an estimation is fundamentally flawed, has no basis in the Bankruptcy Code, and is outside 

the jurisdiction of this Court. 

3. The estimation relief sought through the Motion is wholly outside the authority of 

this Court to grant, and none of the requirements for estimation under Bankruptcy Code section 

502(c) are satisfied.  Debtors do not seek the estimation of any individual “claim;” the estimation 

is not “for purpose of allowance” of any claim; and there is no evidence to suggest that any 

Abuse Claim must be estimated now to avoid “undu[e] delay [in] the administration of the case.”  

                                                
2  “Certain Insurers” collectively includes Century Indemnity Company (“Century”) together with the 

joining insurers signed on below. 
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11 U.S.C. § 502(c).  This alone is a basis to deny the Motion.  Further, if granted, the Debtors’ 

Motion would result in this Court being the first ever to purport to determine the aggregate 

liability of sexual abuse cases for distribution purposes. 

4. Moreover, the Debtors’ proposed schedule is unreasonably compressed and does 

not accommodate the necessary discovery.  The aggressive discovery schedule proposed by the 

Debtors threatens to undermine the very fairness of the plan development process.  As such, 

chapter 11 plans that curtail discovery by insurers and limit their ability to provide meaningful 

input—thus depriving them of procedural fairness—routinely fail to survive appellate review.  

See, e.g., In re Thorpe Insulation Co., 677 F.3d 869, 891 (9th Cir. 2012) (reversing chapter 11 

plan confirmation to allow “full input from insurer parties who will be economically affected by 

the plan”) (emphasis added). 

5. The proposed schedule should not be approved because it is unreasonably 

compressed and does not accommodate necessary discovery.  The breakneck schedule does not 

carve out sufficient time to complete discovery in a logical sequence and gives short shrift to the 

significant amount of party and third-party discovery necessary in this case.  For instance, there 

is no deadline for motions to compel discovery, no deadline to complete fact discovery or 

document production, and only eleven days between the deadline to serve responses and 

objections to written discovery and the deadline for “substantial completion” of document 

production.  Further, expert reports are due a mere five days after the “substantial completion” of 

document production and thirty days before the deadline to complete fact depositions. 

6. The Court should also take note of Imerys, where the initial schedule, which was 

far more spread out than Debtors’ proposal, was too condensed itself and the schedule had to be 

later expanded. 
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7. The Debtors’ proposed truncated schedule is remarkable given that Debtors’ 

counsel complained about the proposed “aggressive” 111-day schedule in the Estimation Motion.  

The Debtors argued in Court and in opposition to the Estimation Motion that the schedule was 

hyper-aggressive, impossible, and that the proposed 111-day discovery and litigation schedule 

“conveniently expires right at the debtor’s statutory exclusivity period,” when the Debtors would 

lose their exclusive right to propose a Chapter 11 plan (11 U.S.C. § 1121).  See 03/17/21 Hr’g 

Tr. at 46 (Ms. Lauria, counsel for BSA).  Now, the Debtors are requesting to essentially halve the 

time to conduct discovery and for plan confirmation.  See id.  And, despite the Debtors’ 

protestations, an analysis of the Debtors’ projected liquidity clearly demonstrates that a two-

month extension of the confirmation schedule would not derail the Debtors’ mission or 

jeopardize their emergence. 

ARGUMENT 

I. DEBTORS’ REQUEST FOR ESTIMATION IS IMPROPER 

8. The Debtors’ Motion is a motion to conduct an estimation, which will serve no 

legitimate purpose and is not necessary to confirm a plan.  No prior sexual abuse bankruptcy—

and there have been two dozen—has included an estimation. And it is extremely rare in mass tort 

cases generally to see an estimation occur.   For similar reasons as explained in Century’s 

Opposition to the Estimation Motion [Dkt. No. 2614], the Debtors’ request for an estimation is 

fundamentally flawed, has no basis in the Bankruptcy Code, and is outside the jurisdiction of this 

Court. 

A. THERE IS NO BASIS TO ESTIMATE THE ABUSE CLAIMS UNDER SECTION 502(C) OF THE 
BANKRUPTCY CODE 

9. None of section 502(c)’s three requirements for estimation is met here.  Section 

502(c) provides: 
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There shall be estimated for purpose of allowance under this 
section . . . any contingent or unliquidated claim, the fixing or 
liquidation of which, as the case may be, would unduly delay the 
administration of the case. 

11 U.S.C. § 502(c). 

10. First, section 502(c) provides for the estimation only of a “contingent or 

unliquidated claim.”  The estimation thus must determine the amount of an individual claim or 

group of related claims; there is no basis under section 502(c) to estimate a debtor’s aggregate 

liability for all mass-tort claims alleged against it for purposes of distribution.  See, e.g., Bittner 

v. Borne Chem. Co., 691 F.2d 134, 135-137 (3d Cir. 1982) (affirming order estimating the 

allowed amount of a single unliquidated tort claim). 

11. Second, the estimation must be “for purpose of allowance under this section.”  As 

this Court has explained, because “section 502(c) … requires that the court estimate [an 

unliquidated claim] ‘for purpose of allowance under this section,’” “estimation under section 

502(c) results in allowing a claim for purposes of the entire case, and is no different than a claim 

allowed under section 502(a) or (b).”  In re Pacific Sunwear of California, Inc., No. 16-10882, 

2016 WL 4250681, at *3 (Bankr. D. Del. Aug. 8, 2016) (Silverstein, J.); see also In re Stone 

Hedge Props., 191 B.R. 59, 63–64 (Bankr. M.D. Pa. 1995) (“estimation … under 11 U.S.C. 

§ 502(c) … appears to confine itself to ‘contingent or unliquidated’ claims for distribution 

purposes”).  Here, the Debtors suggest that they do not intend to use estimation for purposes of 

allowance of any particular claim, but rather to reach an aggregate approximation of the 

Debtors’—and various non-debtor entities’—abuse liability. 

12. Third, section 502(c) permits the estimation of a contingent or unliquidated claim 

only if “the fixing or liquidation” of the claim through the normal claims-allowance process 

under section 502(a)–(b) of the Bankruptcy Code (or in the tort system) “would unduly delay the 
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administration of the case.”  See, e.g., Kool, Mann, Coffee & Co. v. Coffey, 300 F.3d 340, 357 

(3d Cir. 2002) (affirming denial of section 502(c) estimation of creditor’s claim because 

adjudicating the claim’s allowance under section 502(b) would not delay the case).  The Debtors 

cannot make that showing.  In fact, the Plan is premised on a “toggle” structure that the Debtors 

contend can be confirmed even if Class 8 holders of Abuse Claims vote against the plan. 

13. In other words, the proposed estimation serves no purpose: it will not result in a 

judicial determination of allowance of a single claim, nor will it advance confirmation of a plan 

that the Debtors contend does not require the affirmative vote of Abuse Claimants anyway. 

B. EVALUATING CLAIMS AGAINST NON-DEBTORS, DOES NOT UNDER ANY 
CIRCUMSTANCE FALL WITHIN THE MEANING OF SECTION 502(C) 

14. BSA’ Motion is also legally defective insofar as BSA seeks an estimation of non-

debtor liabilities.  The Abuse Claims here give rise in various instances to claims against the 

Debtors and a range of non-Debtors.  BSA seeks a whole case valuation of the Abuse Claims 

against whoever they may be asserted.  Sometimes the liabilities may overlap but other times 

they may not.  For example, at least two of the members of the Official Committee of Tort 

Claimants settled and were paid for their Abuse Claims by non-debtors prepetition but 

nonetheless were seated as member of the Committee. 

15. Evaluating Abuse Claimants’ potential state-law claims against non-debtors, 

including the liability of the non-debtor Local Councils and Sponsoring Organizations does not  

under any circumstance fall within the meaning of estimation under Section 502(c).  Nor does 

the Court have jurisdiction to estimate the liability of non-debtors in these circumstances. 

16. Under section 502(c), the Court is never empowered to estimate claims of non-

debtors.  See In re Fed.-Mogul Glob., Inc., 330 B.R. 133, 154 (D. Del. 2005) (“Section 502(c) 

only speaks of estimating claims for the purpose of allowance.”); Matter of Interco Inc., 137 
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B.R. 993, 998 (Bankr. E.D. Mo. 1992) (“A bankruptcy court is to estimate any contingent or 

unliquidated claims for the purpose of allowance in a bankruptcy case.”) (emphasis 

added).  When contemplating the allowance of claims under the Bankruptcy Code, it is only 

relevant in the context of claims against the debtor.  See 11 U.S.C. § 502(b) (the court will allow 

a claim except to the extent “such claim is unenforceable against the debtor and property of the 

debtor”).  An allowed claim is one “that may share in the assets of the bankruptcy estate.” See 

Interco, 137 B.R. at 999.  Section 502(c) does not confer authority to estimate value of claims for 

non-debtors. 

17. Moreover, it is important to consider the context in which courts estimate claims, 

typically for feasibility, distribution, and voting on a plan.  See, e.g., In re Pacific Gas & Electric 

Company, 295 B.R. 635, 642 (Bankr. N.D. Cal. 2003) (estimating claims for purposes of voting 

on a plan and feasibility); In re Pizza of Hawaii, Inc., 761 F.2d 1374, 1382 (9th Cir. 

1985) (estimation necessary for a determination of plan feasibility); In re Trident Shipworks, 

Inc., 247 B.R. 513, 514 (Bankr. M.D. Fla. 2000) (estimating claims for voting and distribution 

purposes).  For each of these purposes, courts only examine the claims against the debtors, and 

any purported value of claims against non-debtors is not encompassed in those issues. 

C. THE DEBTORS’ PROPOSAL IS GROSSLY PREJUDICIAL AND CONTRARY TO  
FUNDAMENTAL NOTIONS OF DUE PROCESS AND FAIR PLAY 

18. The Debtors’ proposal does not provide for claimant depositions, but rather “time-

limited interviews.”  Mot. at 9.  Worse, the “estimation” procedures would limit discovery to a 

“stratified sample of individual abuse claimants.”  Id.  The Debtors have told the parties that 

interviews will be limited to an hour with the Debtors and TCC each getting 2/3 of the time 

leaving the insurer collectively with less than 20 minutes. Further, the Debtors told the parties in 

a meet and confer that only those individuals who volunteer to appear will be interviewed. If 
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anyone declines, BSA proposes to move on without recourse to a subpoena. The obvious result 

will be a self-selected sample.  In any event, the Debtors’ proposal is unlikely to yield any useful 

information that will aid in claims estimation.3 

19. To the extent that what BSA seeks is to bind the insurers to an estimation, this 

Court lacks jurisdiction to hold such a hearing. 

D. DEBTORS ARE ASKING THIS COURT TO DO SOMETHING THAT HAS NEVER BEEN DONE 
BY ANOTHER COURT—ESTIMATE THE AGGREGATE LIABILITY FOR TENS OF 
THOUSANDS OF HIGHLY PARTICULARIZED ABUSE CLAIMS 

20. The Debtors’ Motion is entirely devoid of any precedent for holding estimation 

proceedings to determine the aggregate liability in sexual abuse claims, particularly on this scale.  

The Court that oversaw the one known abuse case that addressed the issue declined to embark on 

an estimation and this case involved only 129 sexual abuse claims.  In In re Roman Catholic 

Archbishop of Portland in Oregon, 339 B.R. 215 (Bankr. D. Or. 2006), the court found 

fundamental flaws in an aggregate value estimation of sexual abuse claims for purposes of 

distribution.  See id. at 224.  (“A claimant’s right to a remedy for tortious behavior could be 

substantially and irreversibly affected by the estimation, where estimation is being used to 

establish a cap on the fund that will be available to pay liquidated claims.”).  The court 

ultimately did not endorse the debtor’s request for an estimation of the aggregate value of sexual 

abuse claims for purposes of distribution.  See id. (noting that the “consequences of estimation 

for purposes of voting and confirmation issues only are much less drastic than of estimation for 

purposes of distribution.”  (emphasis added)). 

21. Recognizing the sparse case law on estimations for distribution purposes, another 

bankruptcy court observed that estimating sexual abuse claims would lead to “significant 

                                                
3 See McKnight Decl. , ¶¶ 6-15. 
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disputes concerning how it should be accomplished.”  In re Roman Catholic Bishop of San 

Diego, 374 B.R. 756, 760 (Bankr. S.D. Cal. 2007) (“The possibility of further appeals is also 

high since the Debtor’s desired process will deprive plaintiffs of their Seventh Amendment right 

to a jury trial.”). 

22. Furthermore, the Debtors’ proposed estimation procedures would strip the due 

process rights of the insurers and all other parties.  Their proposed violation of the parties’ 

constitutional rights further demonstrates why the Court must reject the Motion.  “[D]ue process 

likely requires an individualized estimation of claims, as opposed to the estimation process 

debtor proposes for present child sex abuse claims, which divides the claims into a few groups 

and uses the estimated amount for each claim in the given group.”  Archbishop of Portland, 339 

B.R. at 223.  Though the Oregon Bankruptcy Court did not believe that estimation automatically 

required “mini-trials for each claim,” it urged that it would “explore with the parties methods for 

individualizing the estimation process.”  Id. (noting that selecting a methodology was 

“premature” but suggesting options such as appointing an expert and conducting advisory 

summary jury trials). 

23. Archbishop of Portland’s warning to engage in a more tailored assessment of 

claims is especially imperative here where there is an extraordinarily high number of claims, 

significant issues about how the POCs were generated and enormous variation in the monetary 

worth of each claim.  Restricting BSA’s total liability without taking an individualized look at 

the underlying claims would do nothing to get at the true value of the underlying sexual abuse 

claims for which they are responsible.  This would deprive the insurers, the underlying 

claimants, and all other parties of their due process rights.4 

                                                
4  The Debtors give lip service to their intent that the estimation be non-binding, but the proposed order to 

the Motion is devoid of any express protections to that effect. 
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E. IF THE COURT ORDERS ESTIMATION, THE ESTIMATION PROCEDURES NEED TO 
ADEQUATELY PROTECT THE INSURERS FROM ANY PRECLUSIVE EFFECT OF 
ESTIMATION 

24. In light of the severe prejudice any non-settling insurer would suffer from an 

inaccurate, one-sided and expedited claims estimation, if the Court is inclined to grant 

estimation, the Certain Insurers respectfully request that the Court condition the approval of any 

estimation on a clear limitation on the impact of estimation to consideration of a plan in these 

Chapter 11 Cases.  The possibility that the Debtors or Abuse Claimant Representatives can later 

argue in coverage litigation that any such estimation should be granted res judicata or collateral 

effect must be completely foreclosed.  See In re A.P.I., Inc., 331 B.R. 828, 846-47 (Bankr. D. 

Minn. 2005), aff’d 2006 WL 1473004 (D. Minn. 2006) (holding that, at the plan confirmation 

stage, “at bare minimum this Court has the power to deny preclusive effect to the ostensible 

determinations that are to be made” by post-confirmation asbestos trust “via the estimation or 

claims”). 

II. DEBTORS’ PROPOSED SCHEDULE IS IMPROPER 

A. THE COURT SHOULD NOT APPROVE THE PROPOSED SCHEDULE 
BECAUSE IT IS UNREASONABLY COMPRESSED AND DOES NOT ACCOMMODATE 
NECESSARY DISCOVERY 

25. The Debtors’ proposed schedule is unreasonably compressed and does not 

accommodate the necessary discovery.  The Debtors’ preferred schedule must not undermine the 

substantive rights of the parties, which this Motion, if granted, would do. 

26. As an initial matter, it makes no sense to conduct a hearing to set a confirmation 

schedule before the Court has decided whether to approve the disclosure statement.  Undersigned 

counsel can think of no mass tort bankruptcy in which the confirmation schedule was heard and 

determined before approval of the disclosure statement.  Following the May 19 hearing, the 

current proposed disclosure statement, and possibly the Plan, will be amended in light of 
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objections asserted, and rulings made, at the May 19 hearing.  The Court need only consider the 

proceedings in the Imerys case, in which the disclosure statement was required to be revised 

following the initial disclosure statement hearing, to appreciate that it makes little sense even to 

consider setting a confirmation schedule before the disclosure statement is actually approved. 

27. Certain Insurers, including Century, also moved over two months ago under Rule 

2004 for discovery into the Abuse Claims and presented substantial evidence of improper 

conduct on the part of law firms and attorneys, claims aggregators, and claimants that resulted in 

a 55-fold increase in the number of Abuse Claims.5  During the March 17 hearing, this Court 

stated that its “inclination was to permit certain of the [Rule 2004] discovery” and that “certain 

of this discovery is appropriate,” but held off on ruling while the Estimation Motion and motion 

to withdraw the reference were pending.  03/17/21 Hr’g Tr. at 51:8–52:13.  Certain Insurers seek 

this Rule 2004 discovery before solicitation, and any confirmation schedule must allow for 

sufficient time to complete Rule 2004 discovery prior to the deadline to object to the Plan and 

confirmation. 

28. The Debtors’ proposed schedule lacks sufficient time for document discovery, 

depositions, designation of experts, submission of expert reports, and expert discovery.  

Specifically, the schedule lacks adequate time (a) for potential objectors to conduct discovery 

before the deadline for filing Plan objections, (b) to conduct depositions after the close of 

document discovery, and (c) to designate experts, submit expert reports, and conduct expert 

discovery after fact discovery is completed. 

                                                
5 Hartford & Century’s Motion for an Order (I) Authorizing Certain Rule 2004 Discovery and (II) 

Granting Leave from Local Rule 3007-1(f) to Permit the Filing of Substantive Omnibus Objections 
[Dkt. 1971]; Insurers’ Motion for an Order Authorizing Rule 2004 Discovery of Certain Proofs of 
Claim [Dkt. 1974]. 
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29. The Debtors’ Proposed Plan Confirmation Schedule contains the following key 

dates: 

Voting Record Date May 19, 2021 

Deadline to Finalize Claimant Interview Scheduling Procedures May 19, 2021 

Deadline to Serve Written Discovery May 26, 2021 

Deadline to Serve Reponses & Objections to Written Discovery June 14, 2021 

Deadline to Complete Claimant Interviews June 25, 2021 

Document Production Substantially Complete June 25, 2021 

Expert Reports Due June 30, 2021 

Rebuttal Expert Reports Due July 14, 2021 

Deadline to File Plan Supplement July 16, 2021 

Deadline to Complete Depositions July 27, 2021 

Voting Resolution Event Deadline July 30, 2021 or 
as otherwise 
ordered by the 
Court 

Voting Deadline July 30, 2021 

Plan Objection Deadline July 30, 2021 

Deadline to Exchange Deposition Designations and File Motions in Limine July 30, 2021 

Deadline to Exchange Deposition Counter-Designations and Objections August 6, 2021 

Deadline to Submit Pretrial Order, Witness, and Exhibit Lists, Oppositions 
to Motions in Limine, and for Objections to Deposition Counter-
Designations 

August 16, 2021 

Final Pretrial Conference TBD 

Deadline to File Voting Report TBD 

Confirmation Brief/Reply Deadline TBD 
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Confirmation Hearing TBD 

 
30. The Debtors’ proposed schedule does not permit discovery at a pace that makes 

sense, and barely considers the significant amount of party and third-party discovery that needs 

to be completed.  Despite the Debtors’ counsel complaining about the aggressive 111-day 

schedule in the Estimation Motion, the Debtors’ schedule provides for half that time to conduct 

the discovery necessary in this case.  See 03/17/21 Hr’g Tr. at 46 (Ms. Lauria, counsel for BSA). 

31. Nor does BSA’s schedule accommodate the range of topics on which discovery is 

needed, including the discovery stemming from the Certain Insurers’ Rule 2004 motions, 

discovery necessary to shed light on the claims review process, including the methodology, 

means, and scope of the Debtors’ review.   

32. What’s more, Century has already received a mountain of discovery requests from 

the Coalition, the TCC, and the FCR, including requests for admission, interrogatories, and 

requests for production.  Given the compressed timeline of the proposed schedule, as well as the 

range of topics on which further discovery is necessary, these additional discovery obligations 

merely underscore the need for more realistic timeline.  Accordingly, the Court should reject the 

Debtors’ proposed schedule. 

33. Perhaps because the Debtors are working backwards from an arbitrary end date, 

the proposed timetable also fails to account adequately for a thoughtful, sequenced schedule.  

First, the Debtors do not even propose a deadline for any motions to compel discovery responses 

or document production, nor is there time in the schedule to account for these motions.  Instead, 

the Debtors limit discovery disputes to five-page letter briefs with opposition letters due within 

seven days of service of any moving letter.  Mot. 10.  However, there are only 11 days between 

the deadline to serve responses and objections to written discovery and the deadline for 
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“substantial completion” of document production.  Eleven days is not even adequate time for the 

parties to meet and confer over any asserted objections, let alone time to file and litigate 

discovery motions. 

34. The BSA schedule is unrealistic. It shortchanges the necessary discovery 

responses by all, including potentially third-party subpoena recipients.  Indeed, given the 

adversarial nature of this case to date, including the many objections to the Rule 2004 discovery 

and the slow pace of document production by the Debtors, it seems advisable to build into any 

schedule sufficient time for resolution of discovery disputes. 

35. Second, expert reports are due only five days after “substantial completion” of 

document discovery, including completion of claimant interviews, and 30 days before the 

deadline to complete fact depositions.  There is also no deadline for the completion of fact 

discovery or document production.  This schedule obviously prejudices the ability of the non-

Debtor parties to have their experts prepare reports based upon the full universe of available fact 

discovery in the Debtors’ possession.  In Imerys, a 26-day window between substantial 

completion of document production and filing of expert reports—three weeks more than Debtors 

purport to allow parties here— proved insufficient, leading to an extension of the deadline to 

allow 58 days to prepare expert reports.  See In re Imerys Talc America, Inc., Case 19-10289 

(LSS) (Bankr. D. Del.) ECF No. 2863 at 6; ECF No. 3412 at 2.  This underscores the need for 

substantially more than 5 days to prepare expert reports.  Moreover, all fact discovery, including 

document productions and fact depositions, must be completed before expert reports are due. 

36. Third, the Debtors’ proposed schedule only allows 14 days for the preparation of 

rebuttal expert reports.  Imerys demonstrates that even a schedule providing 50% more time (21 

days) is an insufficient amount of time.  Id.  Accordingly, the Court approved an extension to 
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permit 27 days to prepare rebuttal expert reports.  Rebuttal expert reports are also due 16 days 

before the deadline to complete fact depositions.  That schedule hamstrings the ability of the 

non-Debtors’ experts to review the expert reports and prepare rebuttals. 

37. No logical rationale has been put forth by the Debtors for their purported need to 

emerge from bankruptcy by summer 2021, and their preferred timeline cannot undermine the 

substantive rights of the non-Debtor parties, including Certain Insurers.  As this Court stated in 

Imerys, 

• “I’m going to permit time for discovery to take place . . . .  So, we’re going to get 
documents.  We’re going to have production.  We’ll set a schedule.  We’ll set a 
schedule for confirmation . . . .  [W]e’re going to permit appropriate time for 
discovery.  And if people want the full time for responding to discovery, that factors 
into how quickly we can proceed, and there’s nothing wrong with that; it gets 
factored into the timeline.” 

• “[W]e’re going to have time for discovery.  We’re going to have time for depositions.  
And we’re going to have time for expert reports.  And it doesn’t all need to be 
jammed into a truncated time period.” 

01/12/21 Hr’g Tr. at 186–87, 235–36 in In re Imerys Talc America, Inc., et al., Case No. 19-

10289 (LSS) (Bankr. D. Del.). 

38. It is also important to note that the initial schedule in Imerys, which was far more 

spread out than the Debtors’ proposal, was too condensed itself, and the schedule had to be later 

expanded.  Most glaringly, in Imerys, the Court approved a schedule providing for 170 days 

between approval of the Disclosure Statement and the deadline to object to the plan, revising the 

previous 121-day timeframe, which proved inadequate.  Id.  ECF No. 2863 at 5–6; ECF No. 

3412 at 2–3.  Similarly, in In re Energy Future Holdings Corp., the Court provided more than 

twice the time for discovery and filing a plan objection than Debtors propose here, and required 

parties to consolidate discovery requests to streamline discovery.  Case No. 14-10979 (CSS) 

(Bankr. D. Del) ECF. No. 4916 at ¶¶ 7, 8. 
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39. Here, Debtors propose to provide parties with a meager 72 days to file an 

objection to confirmation of Debtors’ Plan following the Disclosure Statement hearing.  During 

that time, parties must apparently scramble to serve, produce, analyze, and respond to all forms 

of discovery and expert reports.  As Imerys teaches, this is simply infeasible.  Imerys should 

serve as a lesson on the required time for the various steps to a plan confirmation hearing in a 

complex mass tort bankruptcy case involving personal injury claims.  Accordingly, this Court 

should deny Debtors’ proposed schedule in favor of one that provides as least as much time as 

was deemed necessary in Imerys.  Further, in the aid of efficiency, it would be prudent to order 

parties to serve consolidated discovery requests. 

B. THE DEBTORS’ PROPOSED SCHEDULE IS INCONSISTENT WITH BASIC NOTIONS OF DUE 
PROCESS 

40. The aggressive discovery schedule proposed by the Debtors threatens to 

undermine the very fairness of the plan-development process. 

41. Naturally, issues of fairness under the Bankruptcy Code bleed into issues of Due 

Process under the U.S. Constitution.  As the Supreme Court has made clear in other contexts, the 

Constitution guarantees procedural fairness in matters before American tribunals, and such 

fairness is to be determined in light of the contours of each particular situation.  See Strickland v. 

Washington, 466 U.S. 668, 685 (1984).  The scheduling matters rammed through by the Debtors 

in their proposed schedule run the gamut of written discovery and live testimony, with 

overlapping deadlines before which parties must conduct claimant interviews and submit expert 

reports.  These matters are core discovery matters that a court must assess “in accordance with 

fundamental principles of fair fact finding.”  Rein v. Socialist People’s Libyan Arab Jamahiriya, 

568 F.3d 345, 354 (2d Cir. 2009). 
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42. Accordingly, chapter 11 plans that curtail discovery by insurers and limit their 

ability to provide meaningful input—thus depriving them of procedural fairness—routinely fail 

to survive appellate review.  See, e.g., In re Thorpe Insulation Co., 677 F.3d 869, 891 (9th Cir. 

2012) (reversing chapter 11 plan confirmation to allow “full input from insurer parties who will 

be economically affected by the plan”) (emphasis added); In re Glob. Indus. Techs., Inc., 645 

F.3d 201, 209 (3d Cir. 2011) (en banc) (reversing chapter 11 plan confirmation to allow for 

“further development of the factual record” to support “a more searching review” by the 

bankruptcy court into certain plan issues); In re Combustion Eng’g, Inc., 391 F.3d 190, 239 (3d 

Cir. 2004), as amended (Feb. 23, 2005) (reversing chapter 11 plan confirmation to allow for 

additional fact finding); see also In re Am. Cap. Equip., LLC, 688 F.3d 145, 159 (3d Cir. 2012) 

(finding chapter 11 plan unconfirmable where plan’s distribution procedures “reduc[ed] insurers’ 

procedural rights” by “severely limiting or eliminating [i]nsurers’ ability to take discovery”). 

43. The condensed discovery schedule will likely limit the insurers’ ability to fully 

and fairly address their issues with the Plan, which the Ninth Circuit determined was required in 

Thorpe.  In Thorpe, certain non-settling insurers challenged the district court’s finding that they 

lacked standing to challenge the plan of reorganization.  In re Thorpe Insulation Co., 677 F.3d 

869, 876 (9th Cir. 2012).  The bankruptcy court approved the plan without giving the non-

settling insurers an opportunity to be heard on all relevant issues.  Id. at 879.  The Ninth Circuit 

remanded the case with instructions to return it to the bankruptcy court so that non-settling 

insurers had the opportunity to be fully and fairly heard.  Id. at 891.  For this reason alone, the 

Motion must be denied. 
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C. A TWO-MONTH POSTPONEMENT WOULD NOT UNDERMINE THE DEBTORS’ 
REORGANIZATION EFFORTS 

44. A two-month delay would not prejudice the Debtors or threaten to derail the 

Debtors’ reorganization efforts.  The Debtors contend that they must emerge from Chapter 11 

proceedings by the fall, but an analysis of the Debtors’ cash flow forecast, 2021–2022 Monthly 

Income Statements, Projected Consolidated Statement of Cash Flows, and BSA’s monthly 

operating reports belies any assertion that the Debtors would not survive a two-month 

postponement of the Confirmation Hearing.6 

45. Indeed, after adjusting conservatively for (i) an increase in monthly professional 

fees for an extra two months in chapter 11 (even though the quantum of professional fees is 

entirely within the Debtor’s control), and (ii) an adverse impact on the Debtors’ cash flows due 

to the potential effect of postponement on fall recruiting efforts, the Debtors’ liquidity is 

projected to remain at or above $36 million as of August 2022 and each year from 2022 through 

2025.  These projections are consistent with the Debtors’ prior projections that showed a $35 

million liquidity trough in August 2022 under certain downside scenarios, but that emerging with 

$75 million in liquidity would provide sufficient cushion for potential downside risks.  A two-

month delay would thus give the parties sufficient time to conduct discovery and evaluate the 

Plan without undermining the Debtor’s liquidity needs.7 

 

 

 

                                                
6 See Vanderbeek Decl. ¶¶ 3–15. 
7 See Vanderbeek Decl. ¶¶ 3–15. 
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CONCLUSION 

For the foregoing reasons, Century respectfully request that the Court deny the Motion 

and enter such other relief as the Court deems proper. 

[Remainder of page intentionally left blank] 
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Dated:  May 12, 2021 Respectfully Submitted, 

By:   /s/Stamatios Stamoulis                       
Stamatios Stamoulis (#4606) 

STAMOULIS & WEINBLATT LLC 
800 N. West Street 
Third Floor 
Wilmington, Delaware  19801 
Telephone:    302 999 1540 
Facsimile:     302 762 1688 

O’MELVENY & MYERS LLP 
Tancred Schiavoni (pro hac vice) 
Daniel Shamah (pro hac vice forthcoming) 
Times Square Tower 
7 Times Square 
New York, New York  10036-6537 
Telephone:    212 326 2000 
Facsimile:     212 326 2061 

Counsel for Century Indemnity Company, as 
successor to CCI Insurance Company, as successor 
to Insurance Company of North America  

 
  MORRIS JAMES LLP 

 
/s/ Carl Kunz, III                                         
Carl Kunz, III (DE Bar No. 3201)  
500 Delaware Avenue, Suite 1500 
Wilmington, DE 19801 
Telephone: (302) 888-6800 
Facsimile: (302) 571-1750 
Email: ckunz@morrisjames.com 
 
- and - 

/s/ Margaret M. Anderson                           
Margaret M. Anderson, Esq. (pro hac vice) 
FOX SWIBEL LEVIN & CARROLL LLP 
200 W. Madison Street, Suite 3000 
Chicago, IL 60606 
Telephone: (312) 224-1224 
Facsimile: (312) 224-1201 
Email: panderson@foxswibel.com 
 
Counsel for Old Republic Insurance Company 
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   /s/ Michael J. Joyce 
Michael J. Joyce (No. 4563) 
The Law Offices of Joyce, LLC 
1225 King Street, Suite 800 
Wilmington, DE 19801 
(302)-388-1944 
mjoyce@mjlawoffices.com 
 
- and - 
 
/s/ Lorraine M. Armenti  
Kevin T. Coughlin (Admitted Pro Hac Vice) 
Lorraine M. Armenti (Admitted Pro Hac Vice) 
Michael E. Hrinewski (Admitted Pro Hac Vice) 
Coughlin, Midlige & Garland, LLP 
350 Mount Kemble Ave. 
PO Box 1917 
Morristown, NJ 07962 
973-267-0058 (Telephone) 
973-267-6442 (Facsimile) 
larmenti@CMG.law 
 
Attorneys for Arrowood Indemnity Company, formerly 
known as Royal Indemnity Company 
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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

 
 

In re: 
 

BOY SCOUTS OF AMERICA 
AND DELAWARE BSA, LLC,1 

 
Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

 
Case No. 20-10343 (LSS) 

 
(Jointly Administered) 

 
DECLARATION OF DAVID L. MCKNIGHT 

I, David L. McKnight, pursuant to 28 U.S.C. § 1746(2), under penalty of perjury, hereby 

declare as follows: 

I. BACKGROUND AND QUALIFICATIONS 

1. I am a Senior Associate in the Litigation and Finance Practice of The Brattle Group. Prior 

to joining the Brattle Group in 2013, I was a Consultant at NERA Economic Consulting 

where I was employed since 1999. I hold an M.B.A. with Distinction from New York 

University’s Leonard N. Stern School of Business, an M.S. in Mathematics from New 

York University’s Graduate School of Arts and Science, and a B.A. in Mathematics from 

Vassar College. For over 20 years, I have worked on a number of mass tort cases analyzing 

claims data, forecasting future claims, and estimating settlement amounts. These cases 

include: 

 In re. Purdue Pharma L.P., et al., United States Bankruptcy Court Southern District 
of New York, regarding injuries resulting from addiction to opioids; 

 In re: Dow Corning Corporation, United States District Court for the Eastern 
District of Michigan Southern Division, regarding breast implant personal injury 
claims; 

 In re: W.R. Grace & Co., et al, United States Bankruptcy Court for the District of 
Delaware, regarding asbestos liabilities; 

 In re Federal-Mogul Global, Inc., et al., regarding asbestos liabilities; and 
 Ezell Thomas and Owens Corning v. R.J. Reynolds Tobacco Company, et al., 

Circuit Court of Jefferson County, Mississippi, concerning damages arising from 
asbestos related diseases. 
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2. I have written and presented on issues relating to valuation, tort liability, and bankruptcy, 

and have submitted expert oral and written testimony in multiple venues including the 

American Arbitration Association, FINRA, and JAMS. My curriculum vitae, including 

testimony given over the last four years and publications over the last ten years, is attached 

as Appendix A.  

3. I have been retained by O’Melveny & Myers LLP (“Counsel”) on behalf of Century 

Indemnity Company to opine on the sample of claimants that the Debtors propose be 

interviewed as part of a claims estimation, and to opine on whether the proposed 

interviews are likely to provide information that will be helpful in a claims estimation.  

4. I am familiar with the Sexual Abuse Survivor Proofs of Claim (“POCs”) submitted to the 

United States Bankruptcy Court for the District of Delaware in this proceeding, In re Boy 

Scouts of America and Delaware BSA, LLC, Case No. 20-10343 (the “BSA Bankruptcy”). 

I have manually reviewed hundreds of the POCs and have analyzed the digital database 

of POCs that is maintained by Omni Agent Solutions (“Omni”) in its role as the Official 

Claims Agent. 

5. In connection with preparing this Declaration, I have reviewed the following materials:  

 Motion of the Future Claimants’ Representative, the Official Committee of Tort 
Claimants, and the Coalition of Abused Scouts for Justice for Entry of an Order 
Pursuant to 11 U.S.C. §§ 105(a) and 502(c), (I) Authorizing an Estimation of 
Current and Future Abuse Claims and (II) Establishing Procedures and Schedule 
for Estimation Proceedings, March 16, 2021; 

 Century’s Opposition to the Coalition, TCC and FCR’s Motion to Estimate Current 
and Future Abuse Claims, April 15, 2021; 

 Debtors’ Motion for Entry of Order (I) Scheduling Certain Dates and Deadlines in 
Connection with Confirmation of the Debtors’ Plan of Reorganization, (II) 
Establishing Certain Protocols, and (III) Granting Related Relied, April 15, 2021; 
and 

 Letter from Michael C. Andolina to All Mediation Parties, Re: In re Boy Scouts of 
America and Delaware BSA, LLC, No. 20-10343 (LSS); Debtors’ Proposed 
Confirmation Scheduling Order, April 15, 2021. 
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II. The Proposed Interviews Are Unlikely to Provide Information That Will Aid in 
Claims Estimation 

A. The Debtors Do Not Explain How the Proposed Interviews Will Allow 
Experts to Determine the Aggregate Tort Liability 

6. The sample proposed by the Debtors in their letter to the mediation parties, dated April 

21, 2021, is unlikely to reveal any information that will be useful in estimating the sexual 

abuse liabilities claims. The Debtors propose to sample claims along two dimensions: (1) 

whether the claims are barred by statute of limitations (“SOL”), and (2) the number of 

times the alleged abuser appears in the POCs. The Debtors identify 10 buckets of claims 

based on these two dimensions,1 and are proposing to sample 40 claims from each bucket.2 

7. Sampling is a statistical procedure whereby a random set of observations is drawn from a 

population to estimate characteristics of the whole population. Well-designed sampling 

methodologies will involve defining the population from which the random sample will 

be drawn, identifying the statistics or characteristics that will be estimated by the random 

sample, and choosing a targeted range of uncertainty in the estimates. Once the sampling 

procedure has been designed, the number of observations that need to be sampled in order 

to assure that the estimates are within the targeted range of uncertainty can be computed. 

In contrast to this scientific procedure, the Debtors have not defined what information or 

statistics they hope to estimate from the proposed interviews, and assume without support 

that a sample of less than 0.5 percent of the claims is large enough to make reliable 

estimations for the universe of claims. 

8. The Debtors have not indicated why stratifying the claims by SOL and the number of 

times the alleged abuser appears in the POCs will aid in claims estimation. Stratified 

random sampling can be used to improve the statistical power of a sample in populations 

that consist of two or more homogenous subgroups. In these cases, the populations can be 

stratified to minimize the variation of the statistics or characteristics of interest within the 

                                                 
1  Letter from Michael C. Andolina to All Mediation Parties, Re: In re Boy Scouts of America and Delaware BSA, 

LLC, No. 20-10343 (LSS); Debtors’ Proposed Confirmation Scheduling Order, April 15, 2021, p. 4. 
2  I understand that on a call with the mediation parties counsel for the Debtors stated that the interviews would be: 

(1) used for purposes of claims estimation; (2) conducted for 40 claimants chosen at random from each of 10 
different groups of claims; (3) conducted under oath; and (4) scheduled for one hour, with 20 minutes each given 
to the claimants’ lawyers, the Debtors, and the relevant insurer. 
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subgroups. The Debtors have not indicated what it intends to learn from the interviews 

nor why stratifying the claims in the way they propose will aid in claims estimation. The 

results of the interviews will likely be influenced by factors that are not correlated with 

the proposed stratification. As a result, there may be little gained by stratifying the random 

sample as the Debtors propose. In addition, given the different sizes of the stratum 

sampling 40 claims from each will mean that some subgroups will be sampled at a much 

lower rate than others. 

B. The Sampling Approach Specified in the Debtors’ Proposal Would Provide 
Little Useful Information about the Value of the POCs 

9. Each sexual abuse claim involves a unique set of facts and circumstances that could impact 

the value the claim would receive in the tort system. Factors such as the credibility of the 

claimant and culpability of the BSA in the alleged abuse can have a huge impact on the 

value of a tort claim, but are not known for the universe of POCs. As a consequence the 

value of the claims will have large amounts of variation that cannot be explained by the 

information that is recorded in the POCs. This creates an issue for the sampling 

methodology because the required sample size increases when there is more variation 

within the sampled population. There is no assurance that sampling 400 claims will 

provide a basis to extrapolate to the universe of 80,000 claims. 

10. There are a large number of factors that will affect the value of the claims that are not 

captured in the proposed sampling strategy. These factors include: (1) the alleged abuse, 

(2) whether or not the Debtors were or should have been aware of the abuse, (3) whether 

the claimant has proven scouting involvement, (4) whether there were impacts of the 

alleged abuse, (5) whether the claimant had other connections to the alleged abuser, (6) 

whether the claims are missing key information, (7) the state in which the abuse is alleged 

to have occurred, (8) whether or not the alleged abuse was ever reported to the Debtors or 

to law enforcement, (9) the age of the claimant at the time of abuse, (10) how long ago 

the alleged abuse occurred, (11) the number of times the claimant was abused, (12) the 

number of abusers and whether they were adults or youth, (13) whether the claimant 

retained counsel and which law firm is representing them, (14) whether there are any 

forensic issues with the POCs, (15) whether there are inconsistent narratives within the 
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claims, (16) whether a claimant submitted multiple claims with different law firms, and 

(17) whether a claim was recruited and processed by a claims aggregator. This list is not 

exhaustive but demonstrates the extensive number of factors that are important in any 

valuation and which are not adequately sampled in the Debtors’ proposed approach. 

11. Other problems with the proposed sampling strategy include: 

 Given the large number of factors that affect the value of the sexual abuse claims that 

are not included in the proposed stratification, the sampled claims are likely to have a 

very wide range of values, making it difficult to extrapolate from the proposed sample 

to the universe of POCs. 

 There are thousands of potential cohorts of claims (e.g., the unique combinations of the 

17 factors above observed in the claims data are very numerous particularly when 

accounting for the different values each factor can take), making it impossible to 

interview a statistically significant and representative set of claimants in the timeframe 

proposed by the Debtors and with the limited scale of the sampling effort proposed. 

 Some of the factors that will affect the value of claims are not recorded in the POCs, 

making it impossible to develop stratum that account for all of the characteristics that 

affect value.  

 The interviews may reveal new information important to the value of the claims that is 

not captured in the POCs. If such new information arises, it will be impossible to 

extrapolate to the other POCs because that information is not known for the other 

claims. 

 The Debtors do not propose how to identify the number of times an abuser is mentioned 

in the claims data. Identifying abusers by name alone is inadequate because names are 

not unique, even within the same state. There are many examples of abusers in the 

database that have the same name, but based on the location and time of the alleged 

abuse are clearly not the same people. Many times names are not provided, or 

nicknames are used. It is a difficult to identify common abusers across all the POCs, 
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and the Debtors have not proposed how this could be done, even if it were a helpful 

basis for stratifying the proposed sample. 

III. The Debtors’ Proposed Scheduling Order Proposes a Prejudicial and Impractical 
Estimation Process 

A. The Proposal Is Prejudicial 

12. The goal of a claims estimation process should be to determine the value that the claims 

would receive if they were brought in the tort system. For the reasons described above, 

the proposed sampling of claimants is unlikely to provide all of the information that is 

needed to make this determination. By proceeding with the claims estimation process 

suggested by the Debtors, experts will not have sufficient information to assess which of 

the claims would meet the burdens of proof in the tort system, and as a result many claims 

that would not survive in the tort system may be assigned significant value under the 

Debtors’ proposed estimation. The interviews will not cure the prejudicial effect of 

allowing aggregate liability estimation for claims filed by over 80,000 claimants with 

unique individual liability profiles. 

13. In the tort system a lengthy discovery process that involves document discovery, 

depositions of the claimant and other key witnesses, as well as expert analysis is needed 

to develop the evidence necessary to resolve sexual abuse claims. In lieu of the discovery 

process, the Debtors propose that a one-hour interview of the claimant will provide all of 

the information needed to assign a value to that claim and to extrapolate values to 

thousands of other claims. In fact, by only interviewing the claimant, the Debtors are 

failing to avail themselves of all of the defenses they would have in the tort system. Unless 

the claimants somehow contradict themselves or reveal information that weakens or 

contradicts a given claim, the interviews will only serve to reinforce the claims that are 

already made on the POC. The Debtors’ suggestion that this one-sided process will 

provide all of the information needed to estimate claim values is prejudicial. 
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B. The Schedule Is Impractical

14. The Debtors’ proposed scheduling order suggests that claims estimation and Plan

Confirmation can be completed by the end of the summer.3 The schedule of claimant

interviews and expert testimony appears to have been set working backward from this

target end date, resulting in unreasonably tight turnaround times for expert reports,

rebuttal reports, and depositions. The Debtors propose that expert reports can be filed five

days after the claimant interviews are completed. This schedule does not provide enough

time for experts to summarize the findings from the interviews, extrapolate the findings

to the universe of claimants, and develop liability estimates for all POCs. Experts would

then have a two-week period to prepare rebuttal reports. Thus assessment and rebuttal

analysis of several different estimation procedures would need to be performed during this

time. Given the estimation challenges posed by this case, the complexity of the data, and

the need to incorporate what was learned from the interviews of sampled claimants, two

weeks is an insufficient period of time to complete the work required for experts to reliably

inform the Court.

IV. Conclusion

15. As a result of the defects described above, individually and collectively, the practical

effect of the Debtors’ proposed sampling approach and Plan Confirmation schedule is to

impose a prejudicial estimation process that would produce estimates of aggregate liability

that would not – because by design, they could not – adequately account for variations in

individualized issues of liability and damages for each of the claimants across the universe

of more than 80,000 claims.

Dated:   May 12, 2021 
_______Maplewood_, New Jersey 

_________________________ 

David L. McKnight 

3   Debtors’ Motion for Entry of Order (I) Scheduling Certain Dates and Deadlines in Connection with 
Confirmation of the Debtors’ Plan of Reorganization, (II) Establishing Certain Protocols, and (III) Granting 
Related Relied, April 15, 2021, par. 21. 
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Appendix A - Curriculum Vitae of David L. McKnight 

 

Mr. David McKnight has over 20 years of experience in economic consulting, providing expert 

testimony and consulting services in litigations, regulatory proceedings, tax matters, and 

arbitrations pertaining to product liability, valuation, bankruptcy, and commercial disputes.  

 

In product liability matters, Mr. McKnight has worked with liability forecasts, insurance coverage, 

and discounted cash flows. He has forecasted future liabilities for personal injury claims resulting 

from exposure to asbestos, silicosis, pollution, and various drugs and medical devices; allocated 

projected losses to available insurance coverage; and estimated the resulting cash flows. He 

developed models of exposure to asbestos and helped to estimate the future incidence of 

mesothelioma and other asbestos-related disease. He has also assisted companies in setting liability 

reserves for financial accounting, and forecasted future claims for bankruptcy trusts.  

 

In bankruptcy and commercial disputes, Mr. McKnight has valued companies and business 

opportunities using discounted cash flow analysis, market multiples, and comparable transactions. 

He has assessed claims of fraudulent conveyance and breach of fiduciary duty in bankruptcy 

proceedings and litigation. Mr. McKnight has also analyzed complex commercial transactions to 

compute damages in commercial disputes and assess economic substance in tax matters. He has 

testified on liability and damages pertaining to a breach of contract claim between a jewelry 

manufacturer and a management consulting firm, and on the risk and suitability of a complex 

derivative in a FINRA arbitration. 

 

Mr. McKnight holds an M.S. in Mathematics and an MBA in Finance and Financial Systems & 

Analytics from New York University. 

 
EDUCATION  
NEW YORK UNIVERSITY 
Leonard N. Stern School of Business 
Master of Business Administration with Distinction 
  
Graduate School of Arts and Science 
Master of Science, Mathematics 
 
VASSAR COLLEGE 
Bachelor of Arts with Departmental Honors, Mathematics
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TESTIMONY 

 Testimony before panel in American Arbitration Association proceedings, Strategic 

Consulting Alliance, LLC, D/B/A JCG Consulting Group v. S.D.C. Designs, LLC, 

“Economic Damages Rebuttal Report,” December 7, 2016. 

 Testimony before a majority-public panel in FINRA arbitration, Ontonimo (OMO) 

Limited vs. BNP Paribas Securities Corp, concerning the risk and suitability of a Hedge 

Fund of Funds Option investment product. April 02, 2015. 

 
 
EXPERT REPORTS 

 Supplemental Expert report of David McKnight in the matter of Babo International 

Trade, LLC v. CVS Pharmacy, Inc., JAMS, Case No. 1340018943, on behalf of 

claimant to estimate damages incurred as a result of breach of contract, December 9, 

2020. 

 Expert report of David McKnight in the matter of Babo International Trade, LLC v. 

CVS Pharmacy, Inc., JAMS, Case No. 1340018943, on behalf of claimant to estimate 

damages incurred as a result of breach of contract, November 20, 2020. 

 Expert report of Mark Berkman and David McKnight for the Kentucky Division of 

Water, July 8, 2020. 

 
 
PUBLICATIONS 

 David L. McKnight and Paul J. Hinton, “Tort Liability Costs for Small Businesses,” 

U.S. Chamber Institute for Legal Reform, October, 2020. 

 Paul J. Hinton, David L. McKnight, and Lawrence Powel, “Costs and Compensation 

of the U.S. Tort System,” U.S. Chamber Institute for Legal Reform, October, 2018. 

 Yvette Austin Smith, David McKnight, and Torben Voetmann, “Delaware Appraisal 

Case Reaffirms Valuation Premium for S Corporations.” Deal Points, Volume XX, 

Issue 3 Fall 2015. 

 David L. McKnight and Paul J. Hinton, “How Costly is the U.S. Tort System? An 

International Comparison of Liability Costs.” U.S. Chamber Institute for Legal 

Reform, 2013. 

 Paul J. Hinton and David L. McKnight, Measuring Improvements in the Tort System. 

Inside ALEC, American Legislative Exchange Council, 2012. 
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 Paul J. Hinton and David L. McKnight, “Creating Conditions for Economic Growth: 

The Role of the Legal Environment.” NERA Economic Consulting, October 26, 2011. 

 
 
PRESENTATIONS 

 David McKnight, Chuck Jones, and Oriana Senatore, “Summit 2020: Future in Focus 

– Focusing on Small Business Tort Costs.” U.S. Chamber Institute for Legal Reform, 

October 20, 2020. 

 Denise M. Clark, David McKnight, and Patrick D. Krivoshia, “Calculating Damages 

in ERISA Litigation: Practical Guide.” The Knowledge Group, March 21, 2019. 

 David Berliner, Mark D. Podgainy, David McKnight, and Ryan Wagner, “Corporate 

Restructuring and Bankruptcy: Trends, Developments, and Opportunities for the Year 
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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

 
 

In re: 
 

BOY SCOUTS OF AMERICA 
AND DELAWARE BSA, LLC, 

 
Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

 
Case No. 20-10343 (LSS) 

 
(Jointly Administered) 

 
DECLARATION OF ROB VANDERBEEK 

I, Rob Vanderbeek, pursuant to 28 U.S.C. § 1746(2), under penalty of perjury, hereby 

declare as follows 

1. I am a Managing Director in the Corporate Finance practice at Grant Thornton 

LLP (“Grant Thornton”).  Grant Thornton provides audit, tax and advisory services to its clients. 

I have held this position since I joined Grant Thornton in April 2018.  Prior to joining Grant 

Thornton, I served as a Managing Director at Goldin Associates, where I was a member of the 

Management Committee and ranked in the Top 25 Crisis Management Professionals in Deal 

League Tables for six years.  Before joining Goldin Associates, I worked in the restructuring 

practices of Huron Consulting Group, AlixPartners, FTI, and PwC.  Earlier in my career, I was a 

bank examiner for several years at the Federal Reserve Bank of New York.  I am a Certified 

Insolvency and Restructuring Advisor (CIRA).  I earned a bachelor’s degree in finance from 

Lehigh University, an MBA from NYU's Stern School of Business, and a Juris Doctor from Pace 

University Haub School of Law.  I have 25 years of experience performing and supervising 

quantitative analyses on behalf of debtors, creditor committees and other interested parties in 

bankruptcy proceedings. 

2. My firm, Grant Thornton, has been retained by O’Melveny & Myers LLP 

(“Counsel”) on behalf of Century Indemnity Company (“Century”), in the above-captioned case.  

Case 20-10343-LSS    Doc 3859-2    Filed 05/12/21    Page 1 of 6



 

2 

3. I, and those working under my direct supervision, have been asked to examine and 

analyze what effect, if any, postponing confirmation of the plan of reorganization by two months, 

until October 31, 2021, would have on the projected liquidity of the Debtors during the years ending 

December 31, 2021 through December 31, 2025 (the “Forecast Period”). 

4. To gain an understanding of the Debtors’ current financial position and projected 

financial results, we analyzed the following information produced by the Debtors’ and its advisors:  

a. Monthly cash flow forecast for the period January 1, 2021 through December 

31, 2021;1 

b. Monthly income statement forecast for the periods January 1, 2021 through 

December 31, 2022;2  

c. Projected Consolidated Statement of Cash Flows attached to the Debtors’ 

Disclosure Statement filed April 13, 2021; and  

d. The Debtors’ monthly operating reports, which are filed on the bankruptcy 

docket. 

5. I have reviewed each of these documents personally.  We then incorporated various 

adjustments to estimate the potential financial impact of delaying the Debtors’ confirmation by 

two months, to October 31, 2021.3 

6. For the first adjustment, we assumed that the Debtors’ would incur an additional 

$10 million in restructuring / professional fees per month for two months.  The monthly average 

professional fees during the period January 2021 through June 2021, based on the Debtors’ MORs 

(January – March 2021) and monthly forecast (April – June 2021), is approximately $9 million.  

 
1 Spreadsheet titled “2021 Monthly (4-4-5) Cash Forecast.” 
2 Spreadsheets titled “2021 Preliminary Unrestricted Income Statements – Consolidated” and “2022 Preliminary 
Unrestricted Income Statements – Consolidated”. 
3 I understand that the Debtors have not produced complete underlying financial models, including all inputs and 
assumptions, supporting the forecasts included in the Disclosure Statement filed March 1, 2021.  To the extent 
additional information is produced, I may update my analysis.   
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Consequently, our assumption may overstate the actual cost of additional restructuring / 

professional fees if confirmation were postponed by two months.   

7. Additionally, based on the revised schedule, we incorporated the following 

adjustments to the Debtors’ cash flow projection: 

a. Approximately $3 million of post-emergence professional fees would be 

shifted forward two months and would be incurred in 2022, after BSA 

emerges from chapter 11 under this adjusted timeline.  These are costs that 

are projected to be paid at or shortly after emergence, and thus delaying 

their payment would have no overall effect on BSA’s liquidity during the 

Forecast Period.   

b. The Debtors’ scheduled post-emergence interest and principal payments 

would begin two months later (i.e., beginning in November 2021) so that 

approximately $3 million of interest and principal payments would not be 

incurred during 2021.  Because the Debtors’ projected interest and principal 

payments appear to be relatively consistent month-to-month, this 

adjustment would have a nominal effect on the Debtors’ overall liquidity 

during the remainder of the Forecast Period. 

c. We recalculated the Net Unrestricted Cash and Investments for contribution 

to the Settlement Trust as of October 31, 2021 to be approximately $44 

million based on the Debtors’ 2021 monthly cash flow forecast and the 

related adjustments described above. 

d. The Debtors would not make additional principal payments on the JPM debt 

under the Excess Cash Sweep provision because, based on the combined 

effect of these adjustments, BSA’s projected cash balance as of December 

Case 20-10343-LSS    Doc 3859-2    Filed 05/12/21    Page 3 of 6



 

4 

31, 2023, 2024 and 2025 would fall below the applicable threshold to make 

payments under the Excess Cash Sweep provision. Accordingly, we have 

added back related payments of $5 million to BSA’s projected cash balance 

during the Forecast Period. 

8. For the second adjustment, to account for the Debtors’ concerns that a 

postponement of the Debtors’ confirmation would impact BSA’s fall recruiting efforts, we 

considered two alternative scenarios.  Although the Debtors have not provided an analysis or 

quantification of any potential impact that postponement could have on fall recruiting, these two 

scenarios aim to account for any such impact. 

9. In the first scenario, we estimated the potential financial impact that postponing 

confirmation would have on BSA’s fall recruiting by assuming that BSA’s operating cash receipts 

during the period of September 2021 through December 2021 would be equal to BSA’s operating 

cash receipts during the period of September 2020 through December 2020.  This assumption 

impacts BSA’s forecast by (i) reducing BSA’s 2021 projected operating cash flows by $35 million 

and (ii) reducing the Net Unrestricted Cash and Investments for contribution to the Settlement 

Trust as of October 31, 2021 based on the reduction to BSA’s projected operating cash flow 

through October 31, 2021.  This scenario likely overstates any potential impact of postponing 

confirmation in 2021 because the Debtors’ 2020 cash flows reflect the Debtors’ reduced operations 

caused by the global pandemic as well as the effect of BSA’s ongoing bankruptcy proceedings. 

10. In the second scenario, we assumed that BSA new member additions during 2021 

would be reduced by 25,000 members that would not be regained during the Forecast Period.  We 

estimated the financial impact of this assumption using the Debtors’ own analysis contained in the 

Debtors’ updated five-year Business Plan, dated February 1, 2021.  This assumption impacts the 

Debtors’ forecast by reducing BSA’s cash flows in each year from 2021 through 2025 in the 
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combined amount of $15 million.  For this scenario, we assumed the same estimated Net 

Unrestricted Cash and Investments for contribution to the Settlement Trust of $44 million, as noted 

in the first adjustment.  These assumptions also likely overstate any potential impact from 

postponing confirmation in 2021 because (i) BSA already reduced its 2021 forecast in February 

2021 based on incorporating more conservative membership assumptions; and (ii) to the extent 

that delaying confirmation caused BSA to lose members during 2021 on the basis that scouts were 

reluctant to join because BSA remained in bankruptcy, this scenario does not consider that those 

Scouts might ultimately join BSA during subsequent recruiting seasons.  

11. In a version of BSA’s five-year Business Plan filed on January 4, 2021, BSA 

provided an analysis indicating that projected liquidity could drop to approximately $36 million in 

August 2022 under certain downside sensitivity scenarios, but that emerging with $75 million of 

liquidity would provide sufficient cushion to maintain operations. 

12. In the two scenarios described, BSA’s liquidity remains above $36 million as of 

August 2022 and at each year-end from 2022 through 2025.   

13. Below is a summary of the foregoing adjustments: 

 

For the Year ending December 31st

(in thousands of USD) 2021 2022 2023 2024 2025

Postpone Confirmation 2 Months (Adjusted Emergence Date: 10/31/2021)

Unrestricted Liquidity Balance (including investments) 111,213$    
Change in Unrestricted Cash (excl. unrestricted investments) - Discl. Stmnt. (12,000)$     (8,000)$      (16,000)$     1,000$       8,000$       

Estimated Ending Unrestricted Liquidity - BSA Projection 99,213$      92,213$      76,213$      76,213$      84,213$      

Adjustment #1 - Additional Professional Fees and Recalculated Settlement Contribution
(Reduction) / Increase to BSA's Projected Cash Flow (23,106)$     (3,070)$      1,000$       1,000$       3,000$       
Adjusted Ending Unrestricted Liquidity 76,107$      65,037$      50,037$      52,037$      63,037$      
Liquidity Level (August 2022) 54,242      

Adjustment #2 - Scenario 1 - Reduce Cash Flow in Sept-Dec 2021 to Equal Sept-Dec 2020
(Reduction) / Increase to BSA's Projected Cash Flow (9,224)$      -$              -$              -$              -$              
Adjusted Ending Unrestricted Liquidity 66,883$      55,813$      40,813$      42,813$      53,813$      
Liquidity Level (August 2022) 45,018      

Adjustment #2 - Scenario 2 - Reduce Membership Additions in 2021 by an additional 25,000
(Reduction) / Increase to BSA's Projected Cash Flow (2,000)$      (3,000)$      (3,000)$      (4,000)$      (3,000)$      
Adjusted Ending Unrestricted Liquidity 74,107$      60,037$      42,037$      40,037$      48,037$      
Liquidity Level (August 2022) 49,242      
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14. The Debtors can also further conserve liquidity by holding back payment of 

professional fees until the end of the chapter 11 cases.  I understand that Century requested that 

the Court modify the interim compensation procedures order so that 20% professional fees are 

held back until the end of the cases, instead of getting paid out at the end of each quarter.  If the 

Court grants that relief, the Debtors will conserve additional liquidity during the case.  And to the 

extent the holdback encourages estate professionals to increase efficiencies or promotes 

settlement discussions, it could also represent cash savings that will further enhance the Debtors’ 

liquidity position. 

15. I respectfully reserve the right to amend, modify, or supplement this Declaration 

in response to, or as a result of, the filing of any submission in connection with this case, any 

discovery being conducted in connection therewith, or further analysis of BSA’s projected 

liquidity. 

Dated:   May 11, 2021 
  Morristown, New Jersey 

  
                          Rob Vanderbeek 
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