
 

 

 IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
VIP CINEMA HOLDINGS, INC., et al.,1  
 

   Debtors. 
 
 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-10345 (MFW) 
 
(Joint Administration Requested) 

 
DEBTORS’ MOTION FOR 

ENTRY OF INTERIM AND FINAL ORDERS 
(A) AUTHORIZING THE DEBTORS TO (I) PAY 

PREPETITION WAGES, COMPENSATION, AND BENEFIT 
OBLIGATIONS AND (II) CONTINUE EMPLOYEE COMPENSATION 

AND BENEFITS PROGRAMS AND (B) GRANTING RELATED RELIEF 
 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) 

respectfully state as follows in support of this motion (the “Motion”):2 

RELIEF REQUESTED 

1. The Debtors seek entry of interim and final orders, substantially in the forms 

attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and the “Final 

Order”): (a) authorizing, but not directing, the Debtors to (i) satisfy certain prepetition wages, 

compensation, and benefit obligations to their employees, temporary workers, independent 

contractors, and certain former employees and (ii) continue employee compensation and benefits 

programs in the ordinary course of business postpetition; and (b) granting related relief.  By this 

 
1  The Debtors in these chapter 11 cases, for which joint administration has been requested, along with the last four 

digits of their federal tax identification numbers, are as follows:  VIP Cinema Holdings, Inc. (2049); HIG Cinema 
Intermediate Holdings, Inc. (4710); VIP Components, LLC (4648); VIP Cinema, LLC (7167); and VIP Property 
Management II, LLC (1421). 

2  The facts and circumstances supporting this motion are set forth in the Declaration of Stephen Spitzer, Chief 
Restructuring Officer of the Debtors, in Support of Debtors’ Chapter 11 Petitions and First Day Motions (the 
“First Day Declaration”), filed contemporaneously with this motion and incorporated by reference herein.  
Capitalized terms used but not immediately defined have the meanings ascribed to them elsewhere in this motion 
or in the First Day Declaration, as applicable. 
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Motion the Debtors request the Court authorize the payment of $942,700 in prepetition amounts 

owed on account of Employee Compensation and Benefits, of which amount, the Debtors seek 

$827,700 on an interim basis. 

JURISDICTION AND VENUE 

2. The United States Bankruptcy Court for the District of Delaware (the “Court”) has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated 

February 29, 2012.  The Debtors confirm their consent, pursuant to rule 9013-1(f) of the Local 

Rules of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”), to 

the entry of a final order by the Court in connection with this Motion to the extent that it is later 

determined that the Court, absent consent of the parties, cannot enter final orders or judgments in 

connection herewith consistent with Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a), 362(d), 363(b), 507(a), 

and 541(b)(1) of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy 

Code”), rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy 

Rules”), and Local Rule 9013-1(m). 

BACKGROUND 

5. The Debtors (together with HIG Cinema Holdings, Inc. and VIP Cinema Seating 

International LTD, the “Company”) comprise a multinational enterprise that is the largest 

manufacturer, and pioneer, of luxury recliner seating for movie theaters.  The Company also offers 

an array of movie-theatre services, including seat cleaning and reupholstering, seat and slipcover 

installation, and the provision of replacement parts.  With headquarters, offices, and services across 
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the United States, the United Kingdom, and Dubai, and the provision of goods and services to 

many of the leading movie theatres across the world, the Company has a broad domestic and global 

reach. 

6. On the date hereof (the “Petition Date”), each Debtor filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code.  The Debtors are operating their business and 

managing their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  Concurrently with the filing of this Motion, the Debtors filed a motion 

requesting procedural consolidation and joint administration of these chapter 11 cases pursuant to 

Bankruptcy Rule 1015(b). 

THE DEBTORS’ WORKFORCE 

7. The Company has approximately 373 employees in two countries, with 

approximately 353 based in the United States and approximately 20 abroad.  All of the Company’s 

employees (the “Employees”) receive compensation and benefits from the Debtors,3 including 

approximately 97 salaried personnel (the “Salaried Employees”), 270 hourly personnel (the 

“Hourly Employees”), two commissioned personnel (the “Commission Employees”), and four 

personnel who receive a combination of salary and commission (the “Combination Employees”). 

8. In addition to their domestic and foreign Employees, the Debtors occasionally rely 

on temporary workers (the “Temporary Workers”) and specialized independent contractors (the 

“Independent Contractors”) to complete discrete projects on short and long-term bases.  As of the 

Petition Date, approximately one Temporary Worker and eleven Independent Contractors were 

performing a variety of functions for the Debtors that are critical to the preservation of value and 

the administration of the Debtors’ estates.  The use of Temporary Workers and Independent 

 
3  The Debtors employ approximately 362 of the Employees, including 9 Employees abroad employed by VIP 

Cinema, LLC.  Non-Debtor VIP Cinema Seating International, LTD employs 11 of the Employees.  
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Contractors is critical to supplement the efforts of the Employees.  Their skills, knowledge, and 

understanding of the Debtors’ operations and infrastructure are essential to preserving operational 

stability and efficiency. 

9. The Employees, Temporary Workers and Independent Contractors include highly 

trained personnel who cannot easily be replaced.  Accordingly, without the continued, 

uninterrupted services of the Employees, Temporary Workers and Independent Contractors, the 

Debtors’ reorganization efforts will be materially impaired.  Additionally, the vast majority of 

Employees, Temporary Workers and Independent Contractors rely exclusively on their 

compensation and benefits to pay their daily living expenses and to support their families.  Thus, 

Employees, Temporary Workers and Independent Contractors will be exposed to significant 

financial constraints if the Debtors are not permitted to continue paying wages and salaries and 

providing benefits and other programs in the ordinary course of business.  Consequently, the 

Debtors respectfully submit that the relief requested herein is necessary and appropriate under the 

facts and circumstances of these chapter 11 cases. 

EMPLOYEE COMPENSATION AND BENEFITS 

I. OVERVIEW. 

10. The Debtors seek to minimize the personal hardship Employees and Independent 

Contractors would suffer if prepetition Employee- and Contractor-related obligations are not paid 

or remitted when due or as expected.  The Debtors, therefore, seek authority, but not direction, to 

pay and honor certain prepetition claims and to continue to honor obligations on a postpetition 

basis, as applicable, relating to, among other things, compensation and withholding obligations for 

Employees, Independent Contractors, Temporary Workers, and certain former employees (the 

“Former Employees”), health and welfare benefits for active Employees and Former Employees, 
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and other benefits the Debtors have historically provided to Employees (collectively, the 

“Employee Compensation and Benefits”) on an interim and final basis, as summarized in the 

following chart:  

Relief Requested Interim Amount Final Amount 
Compensation and Withholding Obligations $756,200 $826,200 

Employee Wages $345,000 $345,000 

Contractor Payments $50,000 $50,000 

Temporary Staff Fees $1,200 $1,200 

Withholding Obligations $125,000 $125,000 

Commissions $50,000 $75,000 

Business Expenses $165,000 $180,000 

Relocation Program $20,000 $50,000 

Employee Benefits 75,000 105,000 

Time-Off Benefits $15,000 $15,000 

Medical Plans $0 $0 

HRA $0 $0 

Guardian Plans $0 $0 

Aflac Plans $0 $0 

Workers’ Compensation Programs $60,000 $90,000 

Administrator Fees $0 $0 

Benefits Broker Fees $11,500 $11,500 

TOTAL $842,700 $942,700 

 

11. As of the Petition Date, the Debtors estimate the total amount outstanding on 

account of Employee Compensation and Benefits obligations is approximately $942,700, 

approximately $842,700 of which may become due and owing within the first 30 days of these 

chapter 11 cases.4 

12. Subject to the Court’s approval of the relief requested herein, the Debtors intend to 

continue their prepetition Employee Compensation and Benefits programs in the ordinary course 

 
4  This amount of Employee Compensation and Benefits excludes (a) certain amounts which have been dispensed 

through payroll processes but not yet paid by the applicable vendors, and (b) the total potential exposure under 
the Workers’ Compensation Programs.  In an abundance of caution, the Debtors seek authorization to satisfy 
these obligations as may be necessary. 
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of business.  In an abundance of caution, the Debtors request the right to modify, change, and/or 

discontinue the Employee Compensation and Benefits and to implement new programs, policies, 

and benefits, in the ordinary course of business during these chapter 11 cases, without the need for 

further Court approval, subject to applicable law.  

II. COMPENSATION AND WITHHOLDING OBLIGATIONS. 

A. Employee Wages. 

13. In the ordinary course of business, the Debtors incur payroll obligations for base 

wages and salaries owed to Employees (the “Wages”).  Every two weeks, United States-based 

Employees are paid Wages that accrue on a weekly basis.  Employees based abroad are paid 

current on a monthly basis.  The Debtors pay approximately $1.5 million per month on account of 

all Wages in the aggregate. 

14. Because the Debtors hold at least one week of accrued Wages for U.S. Employees 

to be paid in arrears, Employees will be owed accrued but unpaid Wages as of the Petition Date.  

Wages also may be due and owing as of the Petition Date because of, among other things, potential 

discrepancies between the amounts paid and the amounts that Employees believe they should have 

been paid, which, upon resolution, may reveal that additional amounts are owed to such 

Employees. 

15. As of the Petition Date, the Debtors believe they owe approximately $345,000 on 

account of Wages (excluding Withholding Obligations, Business Expenses, and Time-Off 

Benefits), all of which will become due and owing within the first 30 days of these chapter 11 

cases.  By this Motion, the Debtors request authorization to pay all outstanding prepetition amounts 

on account of Wages and to continue paying Wages on a postpetition basis in the ordinary course 

of business consistent with their prepetition practices.  The Debtors do not believe that prepetition 
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amounts owed to any Employee on account of Wages are in excess of the statutory cap of $13,650.  

In an abundance of caution, however, in the event that prepetition amounts owed to an Employee 

on account of Wages are in excess of $13,650, the Debtors seek authority to pay such amounts 

solely pursuant to the Final Order. 

B. Independent Contractors. 

16. In the ordinary course of business, the Debtors occasionally engage Independent 

Contractors, who are not Employees, to complete a variety of projects, including AutoCAD® 

design, sales, customer relations, and process improvement.  The Debtors pay each Contractor a 

pre-arranged amount for the services provided (the “Contract Payments”).  Independent 

Contractors engaged by the Debtors are not eligible to receive the Employee Health and Welfare 

Benefits or any other benefits provided by the Debtors that are further described in this Motion. 

17. As of the Petition Date, the Debtors believe they owe approximately $50,000 on 

account of Contractor Payments, all of which will become due and owing within the first 30 days 

of these chapter 11 cases.  By this Motion, the Debtors request authorization to pay all outstanding 

prepetition Contractor Payments and to continue paying Contractor Payments on a postpetition 

basis in the ordinary course of business consistent with their prepetition practices. 

C. Temporary Staff Fees. 

18. In the ordinary course of business, the Debtors occasionally engage Temporary 

Workers, who are not Employees, on an as-needed basis, and pay fees for services provided by the 

Temporary Workers (the “Temporary Staff Fees”) to staffing agencies only for the hours worked 

by Temporary Workers during their engagement.  Temporary Workers engaged by the Debtors are 

not eligible to receive the Employee Health and Welfare Benefits. 
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19. As of the Petition Date, the Debtors believe they owe approximately $1,200 on 

account of Temporary Staff Fees, all of which will become due and owing within the first 30 days 

of these chapter 11 cases.  Payment of Temporary Staff Fees is vital to continue the employment 

of the Temporary Workers who are crucial to the Debtors’ business operations.  By this Motion, 

the Debtors request authorization to pay all outstanding prepetition amounts owed on account of 

Temporary Staff Fees and to continue to engage Temporary Workers and pay Temporary Staff 

Fees on a postpetition basis in the ordinary course of business consistent with their prepetition 

practices. 

D. Withholding Obligations. 

20. The Debtors are required by federal and state laws to withhold from Employees’ 

Wages amounts related to federal, state, and local income taxes, Medicare taxes, Social Security, 

a United Kingdom government-mandated pension plan, and state-issued employment insurance 

(collectively, the “Employee Payroll Taxes”) for remittance to the appropriate federal, state, or 

local taxing authority.  Moreover, the Debtors are required by applicable statutory authority to 

match from their own funds, Social Security, Medicare taxes, and certain additional amounts for 

federal and state unemployment insurance and short-term disability insurance (the “Employer 

Payroll Taxes” and, together with the Employee Payroll Taxes, the “Payroll Taxes”).  On average, 

the Debtors pay and remit approximately $400,000 per month on account of the Payroll Taxes. 

21. The Debtors also deduct certain amounts from Employees’ Wages, including, 

without limitation, garnishments, alimony and child support, and other pre-tax deductions payable 

pursuant to certain Health and Welfare Benefits (collectively, the “Deductions” and, together with 

the Payroll Taxes, the “Withholding Obligations”).  On average, the Debtors withhold and remit 

approximately $100,000 per month on account of all Deductions. 
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22. As of the Petition Date, the Debtors believe that they owe approximately $110,000 

in accrued but unpaid Withholding Obligations to the appropriate third-party payees, all of which 

must be paid within the first 30 days of these chapter 11 cases.  The Debtors believe that any 

amounts held by the Debtors on account of the Withholding Obligations generally are held in trust 

by the Debtors and are not property of their estates.  As such, the Debtors do not believe they need 

authority to remit such payments to the appropriate third-parties.  In an abundance of caution, by 

this Motion, the Debtors request authorization to remit all outstanding prepetition amounts 

deducted on account of the Withholding Obligations and to continue to deduct and remit the 

Withholding Obligations on a postpetition basis in the ordinary course of business consistent with 

their prepetition practices. 

E. Sales-Based Commissions. 

23. In the ordinary course of business, the Debtors pay sales-based commissions to 

approximately six Employees.  These Employees generally receive commission payments on a bi-

weekly basis in either (a) varying percentages based on the sales tied to their individual efforts, or 

(b) a flat rate per order within defined target amounts (the “Sales Commissions”).  Sales 

Commissions are only earned and payable when the Debtors receive payment attributable to the 

sale on which the commission is based.  The Sales Commissions are an important part of these 

Employees’ overall compensation packages and motivate these Employees to maintain customer 

goodwill.  Many of these Employees rely on the Sales Commissions for their daily living expenses 

such that the failure to pay such Sales Commissions would impose undue hardship.   

24. On average, the Debtors spend approximately $75,000 per month on Sales 

Commissions.  As of the Petition Date, the Debtors believe they owe approximately $75,000 in 

unpaid Sales Commissions, approximately $50,000 of which will come due and owing within the 
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first 30 days of these chapter 11 cases.  By this Motion, the Debtors request authorization to pay 

all outstanding prepetition amounts owed on account of the Sales Commissions and to continue 

paying the Sales Commissions on a postpetition basis in the ordinary course of business consistent 

with their prepetition practices.  In the event that prepetition amounts owed to an Employee on 

account of Sales Commissions are in excess of $13,650, the Debtors seek authority to pay such 

amounts solely pursuant to the Final Order. 

F. Business Expenses. 

25. In the ordinary course of business, the Debtors reimburse or cover the cost of certain 

expenses which are necessary for business operations.  Qualifying Employees may incur covered 

expenses on credit cards provided by the Debtors or on the Employees’ personal financial 

accounts. 

1. Corporate Card Program. 

26. In the ordinary course of business, the Debtors provide approximately ten corporate 

credit cards to travelling employees (the “Corporate Cards”) for business expenses and other 

qualifying expenses incurred in carrying out their employment responsibilities, including, but not 

limited to, meals, flights, fuel, office supplies, and other expenses (such expenses, the “Corporate 

Card Expenses,” and such program, the “Corporate Card Program”).  The Corporate Cards are 

issued in connection with a contractual arrangement with CIBC Bank USA (“CIBC”).  Corporate 

Card Expenses incurred on the Corporate Cards are paid directly by the Debtors to CIBC on a 

monthly basis.  

27. The Corporate Card Program is an integral part of the Debtors’ cash management 

and accounting functions.  Employees’ continued use of the Corporate Cards for procurement and 

travel purposes and the Debtors’ ability to repay expenses incurred through the Corporate Card 

Program is essential to the continued operation of the Debtors’ businesses.  On average, the 
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Debtors pay approximately $65,000 per month for amounts incurred under the Corporate Card 

Program. 

2. Reimbursable Expenses. 

28. In the ordinary course of business, the Debtors reimburse Employees for qualifying 

expenses incurred in carrying out their employment responsibilities, including, but not limited to, 

expenses for meals, hotels, flights, car rentals, mileage costs, and other reimbursable expenses in 

connection with necessary business operations (collectively, the “Reimbursable Expenses,” and 

together with the Corporate Card Expenses, the “Business Expenses”). 

29. Employees incur Reimbursable Expenses on their personal financial accounts.  In 

such cases, Employees are required to submit documentation, including the Debtors’ expense 

report form, business purpose, and receipt, to the Debtors’ finance department to request 

reimbursement.  If approved in accordance with internal policies and procedures, the expenses are 

then processed and audited through the Debtors’ accounts payable system and refunded to 

Employees on a periodic basis.  The Debtors spend approximately $100,000 each month to 

reimburse Employees for Reimbursable Expenses paid using the Employees’ personal funds. 

30. Employee reimbursement of Reimbursable Expenses is an integral part of the 

Debtors’ cash management and accounting functions, and continuation of the Debtors’ ability to 

reimburse Reimbursable Expenses is essential to the continued operation of the Debtors’ business.  

Additionally, reimbursement of Reimbursable Expenses is not only necessary for business 

development but also vital to preserve Employee relationships, which would be significantly 

compromised if Employees are saddled with additional unexpected costs causing personal 

financial hardship.  Because certain Employees front Reimbursable Expenses with personal 

finances, failure to timely reimburse Reimbursable Expenses to Employees may result in serious 

financial stress to the Employees who pay all un-reimbursed expenses from their personal funds. 
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31. As of the Petition Date, the Debtors believe they owe approximately $180,000 on 

account of the Business Expenses, representing approximately $80,000 owed under the Corporate 

Card Program and approximately $100,000 owed on account of Reimbursable Expenses, all of 

which will become due and owing within the first 30 days of these chapter 11 cases.  Additionally, 

although the Debtors ask that reimbursement requests be submitted promptly, sometimes 

submission delays occur.  Employees may therefore submit reimbursement requests for prepetition 

expenses after the Petition Date.  By this Motion, the Debtors request authority to issue Corporate 

Cards pursuant to the Corporate Card Program, subject to any terms thereof, and to pay all 

outstanding prepetition amounts owed on account of the Business Expenses and continue paying 

the Business Expenses on a postpetition basis in the ordinary course of business consistent with 

their prepetition practices. 

G. Relocation Program. 

32. The Debtors have offered relocation assistance, on an ad-hoc basis and as needed, 

to reimburse certain expenses of Employees that are transferred or asked to move from their current 

residence in connection with their employment (the “Relocation Program”).  The Relocation 

Program covers certain costs associated with, among other things, transportation of household 

goods and temporary living accommodations.  The Debtors reimburse qualifying relocating 

Employees’ expenses up to a cap of $20,000, depending on the arrangement reached with the 

individual Employee.  Currently, the Debtors are obligated to reimburse the qualifying expenses 

of four non-Insider5 Employees under the Relocation Program.  As of the Petition Date, the 

Debtors believe they owe approximately $50,000 on account of the Relocation Program.  By this 

 
5  For the avoidance of doubt, by this motion, the Debtors do not seek authorization of payments under the 

Relocation Program to any “insider” as the term is defined in section 101(31) of the Bankruptcy Code (an 
“Insider”). 
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motion, the Debtors request authorization to pay all amounts owed on account of the Relocation 

Program, solely upon entry of the Final Order, to non-Insiders, and to continue the Relocation 

Program on a postpetition basis in the ordinary course of business consistent with their prepetition 

practices. 

III. EMPLOYEE BENEFITS PROGRAMS. 

A. Time-Off Benefits. 

33. The Debtors offer several forms of Paid Time-Off and Unpaid Time-Off benefits 

for certain Employees, including Vacation Time, Holiday Time, and Parental Leave (collectively, 

the “Time-Off Benefits”). 

34. In the ordinary course of business, eligible Employees accrue between 10 and 25 

days of paid vacation time (“Vacation Time”) per year depending on their length of service with 

the Debtors and job level.  Vacation Time begins to accrue once a Salaried Employee completes 

90 days of continuous service or once an Hourly Employee completes one year of continuous 

service.  In addition to Vacation Time, the Debtors provide Employees with two paid bereavement 

days (“Bereavement Days”).  Employees based abroad are entitled to up to 20 sick days (“Sick 

Days”) within a 12-month period. 

35. In addition, the Debtors provide all full-time Employees who have completed 90 

days of continuous service with paid holiday time (“Holiday Time,” and collectively with Vacation 

Time, Bereavement Days, and Sick Days, the “Paid Time-Off Benefits”).  All eligible full-time 

Employees are granted 10 paid days of Holiday Time each year.  Additionally, the Debtors pay 

Employees for certain missed work time in the ordinary course of business for jury duty.  

36. Employees based abroad who resign or are terminated are entitled to a cash 

payment calculated based on the Employee’s Wages in lieu of certain accrued but unused Paid 
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Time-Off Benefits.  Any amounts due on account of these unused Paid Time-Off Benefits are paid 

to the Employee in one lump sum, in addition to any unpaid Wages, within the first pay period 

following the Employee’s termination or resignation.  As of the Petition Date, the Debtors believe 

approximately $15,000 has been accrued in Paid Time-Off Benefits by Employees based abroad. 

37. The Debtors also permit all of their Employees to take certain other leaves of 

absence for personal reasons, many of which are required by law.  The Debtors provide eligible 

Employees with up to 12 weeks of unpaid parental leave in a 12-month period following the birth 

or adoption of a child (“Parental Leave”) in accordance with the Family and Medical Leave Act 

(“FMLA”).  Additionally, the Debtors provide eligible Employees with up to 12 weeks of unpaid 

leave for missed work time related to covered family members on active military duty (“Military 

Leave,” and together with Parental Leave, the “Unpaid Time-Off Benefits”). 

38. The Debtors believe that the continuation of the Time-Off Benefits in accordance 

with prior practice is essential to maintaining Employee morale during these chapter 11 cases.  

Employees have come to depend upon the Time-Off Benefits, and continuation of those programs 

will not create any material cash flow obligations beyond the Debtors’ normal payroll obligations.  

Further, the Debtors are required to provide certain Unpaid Time-Off Benefits by law.  By this 

Motion, the Debtors seek authority to allow eligible Employees to use their Time-Off Benefits in 

the ordinary course of business on a postpetition basis, and to pay any Paid Time-Off Benefits only 

in the event an Employee leaves the Debtors’ service and is entitled to cash payment of his or her 

accrued but unused Paid Time-Off. 

B. Employee Health and Welfare Benefits. 

39. The Debtors offer health and welfare benefits to eligible Employees for medical, 

dental, and vision care coverage and certain other welfare benefits, including Medical Plans, a 
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Dental Plan, Vision Plan, HRA, Life and AD&D Insurance Benefits, Disability Benefits, and 

Workers’ Compensation Benefits (collectively, the “Employee Health and Welfare Benefits”).6  

The Employee Health and Welfare Benefits are customary for similarly-sized companies, and 

Employees and their dependents have come to rely on the Employee Health and Welfare Benefits.  

Without the Employee Health and Welfare Benefits, Employees would be forced to either forego 

health and welfare benefit coverage completely or obtain potentially expensive out-of-pocket 

insurance coverage, which would likely adversely affect Employee morale and retention.  By this 

Motion, the Debtors request authorization to pay or remit all outstanding prepetition amounts 

incurred on account of the Employee Health and Welfare Benefits and to continue paying the 

Employee Health and Welfare Benefits on a postpetition basis in the ordinary course of business 

consistent with their prepetition practices, as further defined below.  

1. Medical Plans. 

40. The Debtors offer several medical and prescription drug coverage plans to current 

Employees (the “Medical Plans”).  The Medical Plans provide coverage for, among other medical 

costs, outpatient and inpatient services, preventative care, and prescription drugs.  The Medical 

Plans are insured by Anthem Blue Cross Blue Shield of Missouri (“Anthem”), Blue Cross Blue 

Shield of Mississippi (“BCBS”), and Axa PPP Healthcare (“Axa,” and together with Anthem and 

BCBS, the “Medical Insurers”).  Participants in the Medical Plans insured by Anthem and BCBS 

pay bi-weekly premiums between approximately $75 and $410.  Participants in the Medical Plan 

insured by Axa pay annual premiums between approximately $375 and $2,250. 

 
6  In the ordinary course of business, the Debtors routinely make changes to the Employee Health and Welfare 

Benefits, including to benefit plan options and premium amounts.  Employees are able to review such changes 
and elect to participate in alternative benefit programs during the annual open enrollment period.  For the 
avoidance of doubt, by this motion, the Debtors seek to continue the ordinary course changes to the Employee 
Health and Welfare Benefits. 
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41. As of the Petition Date, the Debtors do not believe they owe any amounts to the 

Medical Insurers on account of the Medical Plans.  Any amounts deducted by the Debtors but not 

yet remitted to the Medical Insurers on account of the Medical Plans have been included as 

Withholding Obligations.  Out of an abundance of caution, by this Motion, the Debtors request 

authorization to pay all outstanding prepetition amounts owed on account of the Medical Plans 

and to continue to pay the amounts associated with the Medical Plans on a postpetition basis in the 

ordinary course of business consistent with their prepetition practices. 

2. HRAs. 

42. The Debtors fully fund health reimbursement arrangements for Employees, which 

are automatically established when an Employee enrolls in a Medical Plan (the “HRA”).  The HRA 

is administered by Gulf Guaranty Employee Benefits Service, Inc. and reimburses Employees for, 

among other things, deductibles paid, inpatient hospital stays, and outpatient surgeries.  

Approximately 228 Employees participate in the HRA. 

43. As of the Petition Date, the Debtors do not believe they owe any amounts on 

account of the HRA.  Out of an abundance of caution, however, by this Motion, the Debtors request 

authorization to pay all outstanding prepetition amounts owed on account of the HRA and to 

continue to pay the amounts associated with the HRA on a postpetition basis in the ordinary course 

of business consistent with their prepetition practices. 

3. Guardian Benefit Plans. 

44. Several of the Employee Health and Welfare Benefits that the Debtors offer are 

insured by the Guardian Life Insurance Company of America (“Guardian”).  Through Guardian, 

the Debtors offer the following benefits (collectively, the “Guardian Benefit Plans”): 

 Dental Plan:  The Debtors offer a dental PPO plan to Employees (the “Dental 
Plan”) that is fully-insured by Guardian.  Approximately 214 Employees are 
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enrolled in the Dental Plan.  Participants pay bi-weekly premiums between 
approximately $15 and $40.  The Debtors deduct the cost of the premiums from 
the Employees’ Wages and remit them to Guardian. 

 
 Vision Plan:  The Debtors also offer a vision plan to Employees (the “Vision 

Plan”) that is fully-insured by Guardian.  Approximately 194 Employees are 
enrolled in the Vision Plan.  The Vision Plan is funded entirely by the Employees 
who each pay monthly premiums of approximately $6.  The Debtors deduct the 
cost of the premiums from the Employees’ Wages and remit them to Guardian. 

 
 Basic Life and AD&D Insurance:  Employees who enroll in a Medical Plan are 

automatically enrolled in the Debtors’ basic life and accidental death and 
dismemberment insurance policies (collectively, the “Life and AD&D Insurance 
Benefits”), which are fully funded by the Debtors.  The Life and AD&D 
Insurance is insured by Guardian and provides up to $15,000 in basic life 
insurance coverage and up to $15,000 in accidental death and dismemberment 
coverage.  In the event of a death or serious injury, many Employees’ long-term 
planning consists solely of the Life and AD&D Insurance Benefits. 

 
 Term Life Insurance:  In addition to the basic life insurance policy, Employees 

have the option to enroll in the Debtors’ term life insurance policy (the “Term 
Life Insurance Benefits”).  The Term Life Insurance Benefits are insured by 
Guardian and provide supplemental coverage to Employees and their families in 
increments between $2,500 and $300,000.  The Term Life Insurance Benefits 
are voluntary benefits available to qualifying Employees who pay 100% of the 
premium amounts.  Approximately 132 Employees participate in the Term Life 
Insurance Benefits.  Participants in the Term Life Insurance Benefits pay bi-
weekly premiums between approximately $1 and $300. 

 
 Short- and Long-term Disability Benefits:  The Debtors provide Employees with 

both short-term disability benefits (the “Short-Term Disability Benefits”) and 
long-term disability benefits (the “Long-Term Disability Benefits” and, together 
with the Short-Term Disability Benefits, the “Disability Benefits”), each of 
which are administered by Guardian.  In the event of a short-term disability due 
to an accident or illness, eligible Employees may receive up to 60 percent of 
their weekly pay for up to 13 weeks.  With regards to the Long-Term Disability 
Benefits, eligible Employees are entitled to receive up to 60 percent of their 
monthly pay up to a maximum of $6,000.  The Long-Term Disability Benefits 
begin after an Employee is absent from work for 90 days following a covered 
disability. 

 
The Disability Benefits are voluntary benefits available to qualifying Employees 
who pay 100% of the premium amounts.  Participants in the Short-Term 
Disability Benefits pay bi-weekly premiums between approximately $2 and $65.  
Participants in the Long-Term Disability Benefits pay bi-weekly premiums 
between approximately $1 and $120.  Currently, approximately 91 Employees 
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are receiving Short-Term Disability Benefits and 45 Employees are receiving 
Long-Term Disability Benefits. 

 
 Critical Illness Plan:  The Debtors provide Employees the option to enroll in a 

critical illness insurance policy (the “Critical Illness Plan”).  The Critical Illness 
Plan is insured by Guardian and provides supplemental coverage to the Medical 
Plans and Disability Benefits in the event the Employee suffers a serious illness.  
The Critical Illness Plan is a voluntary benefit available to qualifying Employees 
who pay 100% of the premium amounts.  Currently, approximately 55 
Employees participate in the Critical Illness Plan.  Participants in the Critical 
Illness Plan pay bi-weekly premiums between approximately $1 and $55. 

 
45. As of the Petition Date, the Debtors do not believe they owe any amounts on 

account of the Guardian Plans.  Any amounts deducted by the Debtors but not yet remitted to 

Guardian on account of the Guardian Plans have been included as Withholding Obligations.  Out 

of an abundance of caution, by this Motion, the Debtors request authorization to pay all outstanding 

prepetition amounts owed on account of the Guardian Plans and to continue to pay the amounts 

associated with the Guardian Plans on a postpetition basis in the ordinary course of business 

consistent with their prepetition practices.   

4. Aflac Plans. 

46. The Debtors provide Employees the option to enroll in an accident insurance policy 

(the “Accident Plan”) and a cancer insurance policy (the “Cancer Plan”, and together, with the 

Accident Plan, the “Aflac Plans”), both of which are insured by Aflac, Inc. (“Aflac”).  The 

Accident Plan helps Employees pay for expenses after suffering a covered non-occupational injury 

that prevents the Employee from attending work.  The Cancer Plan helps Employees pay a variety 

of expenses after a covered cancer diagnosis and throughout treatment.  The Aflac Plans are 

voluntary benefits available to qualifying Employees who pay 100% of the premium amounts.  

Currently, approximately 93 Employees participate in the Accident Plan and approximately 106 

Employees participate in the Cancer Plan.  Participants in the Accident Plan pay bi-weekly 
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premiums between approximately $5 and $12.  Participants in the Cancer Plan pay bi-weekly 

premiums between approximately $15 and $30.  

47. As of the Petition Date, the Debtors do not believe they owe any amounts on 

account of the Aflac Plans.  Any amounts deducted by the Debtors but not yet remitted to Aflac 

on account of the Aflac Plans have been included as Withholding Obligations.  Out of an 

abundance of caution, by this Motion, the Debtors request authorization to pay all outstanding 

prepetition amounts owed on account of the Aflac Plans and to continue to pay the amounts 

associated with the Aflac Plans on a postpetition basis in the ordinary course of business consistent 

with their prepetition practices. 

5. Workers’ Compensation Programs. 

48. In the ordinary course of business, the Debtors maintain workers’ compensation 

policies in accordance with applicable state law requirements (the “Workers’ Compensation 

Programs”).  The Debtors maintain workers’ compensation insurance at the level required by 

statute for each state in which the Debtors conduct business to satisfy any claims made by an 

Employee for workers’ compensation (each, a “Workers’ Compensation Claim”). 

49. As of the Petition Date, the Debtors estimate the aggregated potential exposure on 

account of the Workers’ Compensation Programs is approximately $90,000.  Approximately 

$60,000 of claims may become due and payable within the first 30 days of these chapter 11 cases.  

By this Motion, the Debtors seek authority to (a) lift the automatic stay to permit Employees to 

proceed with their Workers’ Compensation Claims in the appropriate judicial or administrative 

forum, (b) pay all outstanding prepetition amounts owed on account of the Workers’ 

Compensation Programs, and (c) maintain the Workers’ Compensation Programs and continue to 
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honor their obligations thereunder on a postpetition basis in the ordinary course of business 

consistent with past practices. 

IV. FORMER EMPLOYEE BENEFITS. 

A. COBRA Benefits Program. 

50. Pursuant to the Consolidated Omnibus Budget Reconciliation Act of 1985 

(“COBRA”), Former Employees (the “COBRA Participants”) may continue insurance coverage 

under the Medical Plans, Dental Plan, and Vision Plan following the termination of their 

employment with the Debtors (the “COBRA Benefits”).  More specifically, COBRA Participants 

are entitled by law to continue to receive COBRA Benefits for up to 18 months, and in some 

instances up to 36 months, following termination of employment.  Approximately three Former 

Employees currently participate in the Medical Plans, one participates in the Dental Plan, and one 

participates in the Vision Plan.  COBRA Participants are responsible for paying all premium costs 

associated with the COBRA Benefits to the Debtors, which the Debtors remit to the appropriate 

third party provider.   

51. The Debtors believe that any amounts held by the Debtors on account of the Cobra 

Benefits generally are held in trust by the Debtors and are not property of their estates.  As such, 

the Debtors do not believe they need authority to remit such payments to the appropriate third 

party providers.  Nevertheless, out of an abundance of caution, by this Motion, the Debtors request 

authorization to (a) remit all outstanding prepetition amounts incurred on account of the COBRA 

Benefits, upon entry of the Interim Order and Final Order, and (b) continue to offer the COBRA 

Benefits, including to those Employees who may be terminated after the Petition Date, and honor 

all obligations related thereto on a postpetition basis in the ordinary course of business consistent 

with their prepetition practices. 
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V. PAYROLL ADMINISTRATION SERVICES. 

52. The Debtors use the services of Paychex (“Paychex”) to provide, among other 

things, payroll processing, payroll tax calculations and filings, garnishment payments, check 

preparation, and W-2 form processing for domestic Employees (collectively, the “Paychex 

Services”).  The Debtors use the services of FMP Global (“FMP Global,” and together with 

Paychex, the “Payroll Administrators”) to provide, among other things, payroll processing, payroll 

tax calculations and filings, garnishment payments, and check preparation for Employees abroad 

(collectively, the “FMP Services,” and together with the Paychex Services, the “Payroll Services”).  

In connection with the Payroll Services, the Payroll Administrators calculate the amounts owed 

for certain Withholding Obligations each applicable payroll period.  Prior to the respective payday, 

the Debtors transfer to the Payroll Administrators the amounts necessary to satisfy Employee 

Wages, Payroll Taxes, and garnishment obligations.  The Payroll Administrators then process 

direct deposit transfers for Wages to each Employee into the respective Employee’s bank account 

or issues a check if an Employee has not elected for direct deposit.  The Payroll Administrators 

also remit the Payroll Taxes and garnishments to the applicable taxing authorities and third-party 

payees, respectively. 

53. As of the Petition Date, the Debtors do not believe they owe any amounts to the 

Payroll Administrators on account of the Payroll Services.  Out of an abundance of caution, 

however, by this Motion, the Debtors request authorization to pay all outstanding prepetition 

amounts owed on account of the Payroll Services and to continue to pay the amounts associated 

with the Payroll Services on a postpetition basis in the ordinary course of business consistent with 

their prepetition practices. 
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VI. BENEFITS BROKER SERVICES. 

54. The Debtors obtain certain of the Employee Health and Welfare Benefits through 

their benefits broker, Gallagher Benefit Services, Inc. (“Gallagher”).  Among other things, 

Gallagher consults the Debtors in obtaining and administering benefits coverage for its employees 

and helps the Debtors in the procurement and negotiation of the Health and Welfare Benefits, 

enabling the Debtors to provide those benefits on advantageous terms and at competitive rates (the 

“Benefits Broker Services”).  As of the Petition Date, the Debtors believe they owe approximately 

$11,500 to Gallagher on account of the Benefits Broker Services, all of which will come due and 

owing within the first 30 days of these chapter 11 cases.  By this Motion, the Debtors request 

authorization to pay all outstanding prepetition amounts owed on account of the Benefits Broker 

Services and to continue to pay the amounts associated with the Benefits Broker Services on a 

postpetition basis in the ordinary course of business consistent with their prepetition practices.  

BASIS FOR RELIEF 
 

I. SUFFICIENT CAUSE EXISTS TO AUTHORIZE THE DEBTORS TO HONOR 
THE EMPLOYEE COMPENSATION AND BENEFIT OBLIGATIONS. 
 
A. Certain Of The Employee Compensation And Benefits Are Entitled To 

Priority Treatment. 
 

55. Sections 507(a)(4) and 507(a)(5) of the Bankruptcy Code entitle much of the 

Employee Compensation and Benefits to priority treatment, to the extent such payments do not 

exceed $13,650 for each individual as provided for under sections 507(a)(4) and 507(a)(5) of the 

Bankruptcy Code.  As priority claims, the Debtors are required to pay these claims in full to 

confirm a chapter 11 plan.  See 11 U.S.C. § 1129(a)(9)(B) (requiring payment in full of certain 

allowed unsecured claims, given priority under sections 507(a)(4) and 507(a)(5) of the Bankruptcy 

Code, for (a) wages, salaries or commissions, including vacation, severance, and sick leave pay 

earned by an individual and (b) contributions to an employee benefit plan).  To the extent that an 
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Employee receives no more than $13,650 on account of claims entitled to priority, the relief sought 

with respect to compensation only affects the timing of payments to Employees and does not have 

any material negative impact on recoveries for general unsecured creditors.  Although an 

Employee may receive more than $13,650 on account of certain Employee Compensation and 

Benefits, the Debtors submit that satisfaction of their full obligations is warranted under section 

363(b)(1) of the Bankruptcy Code and the doctrine of necessity.  For the avoidance of doubt, the 

Debtors seek authority to pay such amounts solely pursuant to the Final Order. 

56. Indeed, the Debtors submit that payment of the Employee Compensation and 

Benefits at this time enhances value for the benefit of all interested parties and reduces the risk of 

Employee attrition that would inevitably result if payment were to cede.  Finding, attracting, and 

training new qualified talent would be extremely difficult and would most likely require higher 

salaries, guaranteed bonuses, and more comprehensive compensation packages than are currently 

provided to Employees.  Further, as a prepackaged chapter 11 case, non-payment of the Employee 

Compensation and Benefits would be a needless and costly distraction. 

B. Payment Of Certain Employee Compensation And Benefits Is Required By 
Law. 
 

57. The Debtors seek authority to pay the Withholding Obligations to the appropriate 

third-party entities.  These amounts principally represent Employee earnings that governments, 

Employees, and judicial authorities have designated for deduction from the Employees’ 

paychecks.  Indeed, certain Withholding Obligations are not property of the Debtors’ estates 

because the Debtors have withheld such amounts from the Employees’ paychecks on another 

party’s behalf.  See 11 U.S.C. §§ 541(b)(1), (d).  Furthermore, federal and state laws require the 

Debtors to withhold certain tax payments from the Employees’ paychecks and to pay such amounts 

to the appropriate taxing authority.  26 U.S.C. §§ 6672, 7501(a); see also City of Farrell v. Sharon 
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Steel Corp., 41 F.3d 92, 95-97 (3d Cir. 1994) (finding that state law requiring a corporate debtor 

to withhold city income tax from its employees’ wages created a trust relationship between debtor 

and the city for payment of withheld income taxes); In re DuCharmes & Co., 852 F.2d 194, 196 

(6th Cir. 1988) (noting that individual officers of a company may be held personally liable for 

failure to pay trust fund taxes).  Because the Withholding Obligations may not be property of the 

Debtors’ estates, the Debtors request that the Court authorize them to transmit the Withholding 

Obligations on account of the Employees to the proper parties in the ordinary course of business.  

See In re Dameron, 155 F.3d 718, 721 (4th Cir. 1998). 

58. Similarly, state laws require the Debtors to maintain the Workers’ Compensation 

Program.  If the Debtors fail to maintain the Workers’ Compensation Program, state laws may 

prohibit the Debtors from operating in those states.  Payment of all Workers’ Compensation 

Program amounts is therefore crucial to the Debtors’ continued operations and the success of the 

Debtors’ restructuring.  The Debtors therefore request that the Court authorize the Debtors to 

maintain the Workers’ Compensation Program. 

II. PAYMENT OF THE EMPLOYEE COMPENSATION AND BENEFITS IS 
WARRANTED UNDER SECTION 363(b)(1) OF THE BANKRUPTCY CODE 
AND THE DOCTRINE OF NECESSITY. 
 
59. Courts have recognized that it is appropriate to authorize the payment of prepetition 

obligations where necessary to protect and preserve the estate, including an operating business’s 

going-concern value.  See, e.g., In re Just for Feet, Inc., 242 B.R. 821, 825-26 (D. Del. 1999); see 

also In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002); In re Ionosphere Clubs, 

Inc., 98 B.R. 174, 175-76 (Bankr. S.D.N.Y. 1989); Armstrong World Indus., Inc. v. James A. 

Phillips, Inc. (In re James A. Phillips, Inc.), 29 B.R. 391, 398 (S.D.N.Y. 1983).7  In so doing, these 

 
7  Because of the voluminous nature of the orders cited herein, such orders have not been attached to this motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel. 
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courts acknowledge that several legal theories rooted in sections 105(a) and 363(b) of the 

Bankruptcy Code support the payment of prepetition claims. 

60. Section 363(b) of the Bankruptcy Code permits a bankruptcy court, after notice and 

a hearing, to authorize a debtor to “use, sell, or lease, other than in the ordinary course of business, 

property of the estate.” 11 U.S.C. § 363(b)(1).  “In determining whether to authorize the use, sale 

or lease of property of the estate under this section, courts require the debtor to show that a sound 

business purpose justifies such actions.”  In re Montgomery Ward Holding Corp., 242 B.R. 147, 

153 (D. Del. 1999) (collecting cases). 

61. Courts also authorize payment of prepetition claims in appropriate circumstances 

based on section 105(a) of the Bankruptcy Code.  Section 105(a) of the Bankruptcy Code codifies 

a bankruptcy court’s inherent equitable powers to “issue any order, process, or judgment that is 

necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. § 105(a).  Under 

section 105(a), courts may authorize pre-plan payments of prepetition obligations when essential 

to the continued operation of a debtor’s business.  See Just for Feet, 242 B.R. at 825-26.  

Specifically, a court may use its power under section 105(a) of the Bankruptcy Code to authorize 

payment of prepetition obligations pursuant to the “necessity of payment” rule (also referred to as 

the “doctrine of necessity”).  See, e.g., Ionosphere Clubs, 98 B.R. at 176 (noting that the necessity 

of payment rule recognizes the judicial power to authorize a debtor to pay prepetition claims where 

such payment would be essential to the continued operation of the debtor’s business); see also In 

re Columbia Gas Sys., Inc., 171 B.R. 189, 191-92 (Bankr. D. Del. 1994) (noting that, in the Third 

Circuit, debtors may pay prepetition claims that are essential to the continued operation of the 

business).  A bankruptcy court’s use of its equitable powers to “authorize the payment of 

prepetition debt when such payment is needed to facilitate the rehabilitation of the debtor is not a 
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novel concept.” Ionosphere Clubs, 98 B.R. at 175-76 (citing Miltenberger v. Logansport, C. & 

S.W. Ry. Co., 106 U.S. 286 (1882)).  Indeed, at least one court has recognized that there are 

instances when a debtor’s fiduciary duty can “only be fulfilled by the preplan satisfaction of a 

prepetition claim.” In re CoServ, 273 B.R. at 497. 

62. These standards are satisfied here.  The Debtors submit that the relief requested 

herein represents a sound exercise of the Debtors’ business judgment, is necessary to avoid 

immediate and irreparable harm to the Debtors’ estates, and is therefore justified under sections 

105(a) and 363(b) of the Bankruptcy Code and Bankruptcy Rule 6003.  Paying prepetition 

compensation, benefits, and similar items to Employees, Temporary Workers and Independent 

Contractors will benefit the Debtors’ estates and their creditors by allowing the Debtors’ business 

operations to continue without interruption.  Although the Temporary Staff Fees are paid to third 

party staffing agencies who then remit payment to the Temporary Staff, the Debtors submit that 

payment is vital to the continued engagement of the Temporary Staff, who are critical to the 

Debtors’ business operations. 

63. Indeed, the Debtors believe that without the relief requested herein, Employees, 

Temporary Workers or Independent Contractors may seek alternative employment opportunities, 

perhaps with the Debtors’ competitors.  Such a development would deplete the Debtors’ 

workforce, thereby hindering the Debtors’ ability to operate their business.  Additionally, all of 

the value of the Debtors’ business is tied to their workforce, which cannot easily be replaced 

without significant efforts.  The loss of valuable Employees, Temporary Workers and Independent 

Contractors and resulting need to recruit new personnel (and the costs attendant thereto) would be 

distracting at this crucial time when the Debtors need to focus on stabilizing their business 

operations.  Enterprise value may be materially impaired to the detriment of all stakeholders in 
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such a scenario.  Accordingly, there can be no doubt that the Debtors must do their utmost to retain 

their workforce by, among other things, continuing to honor all wage, benefits, and related 

obligations, including the prepetition Employee Compensation and Benefits.   

64. In addition, the majority of Employees, Temporary Workers and Independent 

Contractors rely exclusively on the Employee Compensation and Benefits to satisfy their daily 

living expenses.  Consequently, Employees, Temporary Workers and Independent Contractors 

will be exposed to significant financial difficulties if the Debtors are not permitted to honor their 

obligations related thereto.  Moreover, failure to satisfy such obligations will jeopardize morale 

and loyalty at a time when Employees, Temporary Workers and Independent Contractors support 

is critical to the Debtors’ business.  Furthermore, if this Court does not authorize the Debtors to 

honor their various obligations under the benefit and insurance programs described herein, 

Employees will not receive health coverage and, thus, may be obligated to pay certain health care 

claims that the Debtors have not satisfied.  The loss of health care coverage will result in 

considerable anxiety for Employees (and likely attrition) at a time when the Debtors need such 

Employees to perform their jobs at peak efficiency.  Additionally, as set forth above, Employee 

attrition would cause the Debtors to incur additional expenses to find appropriate and experienced 

replacements, severely disrupting the Debtors’ operations at this critical juncture. 

65. The importance of a debtor’s employees to its operations has been repeatedly 

recognized by courts in this district, and such courts have granted relief similar to the relief 

requested herein.  See, e.g., In re Destination Maternity Corp., et al., No. 19-12256 (BLS) (Bankr. 

D. Del. Oct. 22, 2019) (authorizing debtors to continue employee compensation and benefit 

programs and pay certain prepetition obligations related thereto on a postpetition basis); In re 

Forever 21, Inc., No. 19-12122 (KG) (Bankr. D. Del. Oct. 1, 2019) (same); In re Blackhawk 
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Mining, LLC, No. 19-11595 (LSS) (Bankr. D. Del. Aug. 9, 2019) (same); In re Things 

Remembered, Inc., No. 19-10234 (KG) (Bankr. D. Del. Feb. 26, 2019) (same).8  Accordingly, the 

Debtors respectfully request that the Court authorize but not direct the Debtors to pay any 

prepetition amounts accrued and unpaid on account of the Employee Compensation and Benefits 

and to continue the Employee Compensation and Benefits on a postpetition basis in the ordinary 

course of business consistent with past practices. 

III. THE DEBTORS SEEK A WAIVER OF THE AUTOMATIC STAY AS IT 
APPLIES TO WORKERS’ COMPENSATION CLAIMS. 
 
66. Section 362(a)(1) of the Bankruptcy Code operates to stay:   

 
[T]he commencement or continuation, including the issuance or 
employment of process, of a judicial, administrative, or other action or 
proceeding against the debtor that was or could have been commenced 
before the commencement of the case under this title, or to recover a claim 
against the debtor that arose before the commencement of the case under 
this title[.] 
 

11 U.S.C. § 362(a)(1).  Section 362 of the Bankruptcy Code, however, permits a debtor or other 

parties in interest to request a modification or termination of the automatic stay for “cause.”  11 

U.S.C. § 362(d)(1). 

67. The Debtors seek authorization under section 362(d) of the Bankruptcy Code to 

permit Employees to proceed with their workers’ compensation claims in the appropriate judicial 

or administrative forum.  The Debtors believe that cause exists to modify the automatic stay 

because staying the workers’ compensation claims could have a detrimental effect on the financial 

well-being and Employee morale and lead to the departure of certain Employees who are critical 

at this juncture.  Such departures could cause a severe disruption in the Debtors’ business to the 

detriment of all parties in interest. 

 
8  Because of the voluminous nature of the orders cited herein, such orders have not been attached to this motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel. 
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PROCESSING OF CHECKS AND ELECTRONIC 
FUND TRANSFERS SHOULD BE AUTHORIZED 

 
68. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business operations, 

debtor-in-possession financing, and anticipated access to cash collateral.  In addition, under the 

Debtors’ existing cash management system, the Debtors can readily identify checks, ACH, or wire 

transfer requests as relating to any authorized payment in respect of the relief requested herein.  

Accordingly, the Debtors believe that checks, ACH, or wire transfer requests, other than those 

relating to authorized payments, will not be honored inadvertently.  Therefore, the Debtors 

respectfully request that the Court authorize all applicable financial institutions, when requested 

by the Debtors, to receive, process, honor, and pay any and all checks, ACH, or wire transfer 

requests in respect of the relief requested in this Motion. 

THE REQUIREMENTS OF BANKRUPTCY RULE 6003 ARE SATISFIED 

69. Bankruptcy Rule 6003 empowers a court to grant relief within the first twenty-one 

days after the Petition Date “to the extent that relief is necessary to avoid immediate and irreparable 

harm.”  The Debtors believe an orderly transition into chapter 11 is critical to the viability of their 

operations and that any delay in granting the relief requested would disrupt the Debtors’ operations 

and cause irreparable harm.  The Employees, Temporary Workers and Independent Contractors 

would suffer significant hardship and may immediately seek alternative employment opportunities 

if the relief requested herein is delayed, irreparably jeopardizing the viability of the Debtors’ 

ongoing operations.  Further, failure to receive the requested relief at the outset of these chapter 

11 cases would disrupt the “business as usual” message that is critical to the Debtors’ ability to 

stabilize their operations and maintain Employee, Temporary Worker and Independent Contractor 

confidence during this process.  Accordingly, the Debtors submit that they have satisfied the 
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“immediate and irreparable” standard of Bankruptcy Rule 6003 to support granting the relief 

requested herein. 

WAIVER OF BANKRUPTCY RULE 6004(a) AND 6004(h) 

70. To implement the foregoing successfully, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and 

that the Debtors’ have established cause to exclude such relief from Bankruptcy Rule 6004(h). 

RESERVATION OF RIGHTS 

71. Nothing contained herein is intended or shall be construed as:  (a) an admission as 

to the amount of, basis for, or validity of any claim against the Debtors under the Bankruptcy Code 

or other applicable nonbankruptcy law; (b) a waiver of the Debtors’ or any other party in interest’s 

right to dispute any claim; (c) a promise or requirement to pay any particular claim; (d) an 

implication or admission that any particular claim is of a type specified or defined in this Motion; 

(e) a request or authorization to assume, adopt, or reject any agreement, contract, or lease pursuant 

to section 365 of the Bankruptcy Code; (f) an admission as to the validity, priority, enforceability, 

or perfection of any lien on, security interest in, or other encumbrance on property of the Debtors’ 

estates; or (g) a waiver of any claims or causes of action which may exist against any entity under 

the Bankruptcy Code or any other applicable law.  If the Court grants the relief sought herein, any 

payment made pursuant to the Court’s order is not intended and should not be construed as an 

admission as to the validity of any particular claim or a waiver of the Debtors’ rights to 

subsequently dispute such claim. 

NOTICE 

72. Notice of this Motion has been provided to the following parties or their respective 

counsel: (a) the U.S. Trustee; (b) the holders of the thirty largest unsecured claims against the 
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Debtors (on a consolidated basis); (c) counsel to the agent under that certain First Lien Credit 

Agreement, dated as of March 1, 2017 (as amended, restated, supplemented, or otherwise 

modified, the “First Lien”), by and among VIP Cinema Holdings, Inc. (“Borrower”), as borrower, 

HIG Cinema Intermediate Holdings, Inc. (“Holdings”), the other guarantors party thereto, certain 

lenders party thereto, and Wilmington Savings Fund Society, FSB, as successor administrative 

agent and collateral agent; (d) counsel to the ad hoc group of certain holders of indebtedness arising 

under the First Lien; (e) counsel to certain lenders under that certain Second Lien Credit 

Agreement, dated as of March 1, 2017 (as amended, restated, supplemented, or otherwise 

modified, the “Second Lien”), by and among Borrower, as borrower, Holdings, the other 

guarantors party thereto, certain lenders party thereto, and Oaktree Fund Administration, LLC, as 

successor administrative agent and collateral agent; (f) counsel to the agent under the Second Lien; 

(g) the United States Attorney’s Office for the District of Delaware; (h) the Internal Revenue 

Service; (i) the attorneys general for the states in which the Debtors operate; (j) the Cash 

Management Banks (as defined in Debtors’ Motion for Entry of Interim and Final Orders (a) 

Authorizing the Debtors to (i) Continue to Operate Their Cash Management System, (ii) Maintain 

Existing Business Forms and Books and Records, and (iii) Perform Intercompany Transactions 

and Granting Administrative Expense Status to Intercompany Payments and (b) Granting Related 

Relief); and (k) any party that has requested notice pursuant to Bankruptcy Rule 2002 as of the 

date hereof.  As this Motion is seeking “first day” relief, within two business days following the 

hearing on this Motion, copies of this Motion and any order entered in respect to this Motion will 

be served in accordance with Local Rule 9013-1(m).  The Debtors submit that, in light of the nature 

of the relief requested, no other or further notice is required. 
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WHEREFORE, the Debtors respectfully request that the Court enter interim and final 

orders, substantially in the forms attached hereto as Exhibit A and Exhibit B, granting the relief 

requested herein and such other relief as the Court deems appropriate under the circumstances. 

Dated: February 18, 2020 
Wilmington, Delaware 

BAYARD, P.A. 
 
/s/ Erin R. Fay                          
Erin R. Fay (No. 5268) 
Daniel N. Brogan (No. 5723) 
Gregory J. Flasser (No. 6154) 
600 N. King Street, Suite 400  
Wilmington, Delaware 19801 
Telephone: (302) 655-5000 
Facsimile: (302) 658-6395 
E-mail:  efay@bayardlaw.com 
     dbrogan@bayardlaw.com 
              gflasser@bayardlaw.com 
 
- and - 
 

 Gregg M. Galardi (No. 2991) 
Cristine Pirro Schwarzman (pro hac vice pending) 
ROPES & GRAY LLP 
1211 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 596-9000 
Facsimile: (212) 596-9090 
E-mail:  gregg.galardi@ropesgray.com 
              cristine.schwarzman@ropesgray.com 
 

 Proposed Counsel to the Debtors and Debtors in 
Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 

 
In re: 
 
VIP CINEMA HOLDINGS, INC., et al.,1  
 

   Debtor. 
 
 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-10345 (MFW) 
 
(Joint Administration Requested) 
 
Re: Docket No.  

 
INTERIM ORDER (A) AUTHORIZING THE DEBTORS TO  

(I) PAY PREPETITION WAGES, COMPENSATION, AND BENEFIT  
OBLIGATIONS AND (II) CONTINUE EMPLOYEE COMPENSATION  

AND BENEFITS PROGRAMS AND (B) GRANTING RELATED RELIEF 
 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an interim order (this “Interim Order”) (a) authorizing the 

Debtors to (i) satisfy certain prepetition wages, compensation, and benefit obligations to their 

Employees and (ii) continue employee compensation and benefits programs in the ordinary course 

of business postpetition; and (b) granting related relief, all as more fully set forth in the Motion; 

and upon the First Day Declaration; and this Court having jurisdiction over this matter pursuant to 

28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States 

District Court for the District of Delaware, dated February 29, 2012; and this Court having found 

that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and this Court having found that 

venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 

and 1409; and this Court having found that the relief requested in the Motion is in the best interests 

 
1  The Debtors in these chapter 11 cases, for which joint administration has been requested, along with the last four 

digits of their federal tax identification numbers, are as follows:  VIP Cinema Holdings, Inc. (2049); HIG Cinema 
Intermediate Holdings, Inc. (4710); VIP Components, LLC (4648); VIP Cinema, LLC (7167); and VIP Property 
Management II, LLC (1421). 

2  Capitalized terms used in this Interim Order but not immediately defined shall have the meanings ascribed to 
them in the Motion. 

Case 20-10345-MFW    Doc 8    Filed 02/18/20    Page 34 of 45



 

 -2- 

of the Debtors’ estates, their creditors, and other parties in interest; and this Court having found 

that the Debtors’ notice of the Motion and opportunity for a hearing on the Motion were 

appropriate under the circumstances and no other notice need be provided; and this Court having 

reviewed the Motion and having heard the statements in support of the relief requested therein at 

a hearing before this Court (the “Hearing”); and this Court having determined that the legal and 

factual bases set forth in the Motion and at the Hearing establish just cause for the relief granted 

herein; and upon all of the proceedings had before this Court; and after due deliberation and 

sufficient cause appearing therefor, it is HEREBY ORDERED THAT:   

1. The Motion is granted on an interim basis to the extent set forth below. 

2. The final hearing (the “Final Hearing”) on the Motion shall be held on__________, 

2020, at ____:____ _.m., prevailing Eastern Time.  Any objections or responses to entry of a final 

order on the Motion shall be filed on or before 4:00 p.m., prevailing Eastern Time, on _____, 2020 

and shall be served on the following parties or their respective counsel: (a) the United States 

Trustee for the District of Delaware; (b) the holders of the thirty largest unsecured claims against 

the Debtors (on a consolidated basis); (c) counsel to the agent under that certain First Lien Credit 

Agreement, dated as of March 1, 2017 (as amended, restated, supplemented, or otherwise 

modified, the “First Lien”), by and among VIP Cinema Holdings, Inc. (“Borrower”), as borrower, 

HIG Cinema Intermediate Holdings, Inc. (“Holdings”), the other guarantors party thereto, certain 

lenders party thereto, and Wilmington Savings Fund Society, FSB, as successor administrative 

agent and collateral agent; (d) counsel to the ad hoc group of certain holders of indebtedness arising 

under the First Lien; (e) counsel to certain lenders under that certain Second Lien Credit 

Agreement, dated as of March 1, 2017 (as amended, restated, supplemented, or otherwise 

modified, the “Second Lien”), by and among Borrower, as borrower, Holdings, the other 
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guarantors party thereto, certain lenders party thereto, and Oaktree Fund Administration, LLC, as 

successor administrative agent and collateral agent; (f) counsel to the agent under the Second Lien; 

(g) the United States Attorney’s Office for the District of Delaware; (h) the Internal Revenue 

Service; (i) the attorneys general for the states in which the Debtors operate; (j) the Cash 

Management Banks (as defined in the Debtors’ Motion for Entry of Interim and Final Orders (A) 

Authorizing the Debtors to (I) Continue to Operate Their Cash Management System, (II) Maintain 

Existing Business Forms and Books and Records, and (III) Perform Intercompany Transactions 

and Granting Administrative Expense Status to Intercompany Payments and (B) Granting Related 

Relief); and (k) any party that has requested notice pursuant to Bankruptcy Rule 2002 as of the 

date hereof. 

3. The Debtors are authorized, but not directed, on an interim basis, to continue to 

administer the Employee Compensation and Benefits currently in effect and honor any undisputed 

prepetition obligations related thereto, up to $842,700, in each case in the ordinary course of 

business consistent with their prepetition practices.  

4. Pending entry of the Final Order, the Debtors shall not pay or honor, and nothing 

herein shall be deemed to authorize the payment of any prepetition Wages that exceed the priority 

amounts set forth in sections 507(a)(4) and 507(a)(5) of the Bankruptcy Code, except upon further 

order of this Court. 

5. The Debtors are authorized to continue their programs associated with 

reimbursement of Business Expenses on a prepetition and postpetition basis. 

6. Pursuant to section 362(d) of the Bankruptcy Code, (a) Employees are authorized 

to proceed with their workers’ compensation claims in the appropriate judicial or administrative 

forum under the Workers’ Compensation Program, and the Debtors are authorized to pay all 
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undisputed prepetition amounts relating thereto in the ordinary course of business and (b) the 

notice requirements pursuant to Bankruptcy Rule 4001(d) with respect to clause (a) are waived.  

This modification of the automatic stay pertains solely to claims under the Workers’ Compensation 

Program, and any such claims must be pursued in accordance with the applicable Workers’ 

Compensation Program.  Payment on account of any recoveries obtained in connection with a 

claim brought pursuant to this paragraph is limited to the terms and conditions of the applicable 

Workers’ Compensation Program, including with regard to any policy limits or caps. 

7. Nothing in this Interim Order authorizes the Debtors to accelerate any payments 

not otherwise due prior to the date of the Final Hearing. 

8. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with the relief granted herein. 

9. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 

designation of any particular check or electronic payment request as approved by this Interim 

Order. 

10. Notwithstanding the relief granted in this Interim Order and any payment made or 

actions taken pursuant to such relief, nothing in this Interim Order shall be deemed: (a) an 

admission as to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the 

Debtors’ or any other party in interest’s right to dispute any prepetition claim on any grounds; (c) 
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a promise or requirement to pay any prepetition claim; (d) an implication or admission that any 

particular claim is of a type specified or defined in this Interim Order or the Motion; (e) a request 

or authorization to assume any prepetition agreement, contract, or lease pursuant to section 365 of 

the Bankruptcy Code; (f) a waiver of the Debtors’ or any other party in interest’s rights under the 

Bankruptcy Code or any other applicable law; or (g) a concession by the Debtors that any liens 

(contractual, common law, statutory, or otherwise) satisfied pursuant to the Motion are valid, and 

the rights of all parties in interest to contest the extent, validity, or perfection of, or seek avoidance 

of, all such liens are expressly reserved. 

11. Notwithstanding the relief granted herein or any payment made or action taken 

hereunder, nothing contained in this Interim Order shall create any rights in favor of or enhance 

the status of any claim held by any party in interest. 

12. Notwithstanding anything contained in the Motion or this Interim Order, any 

payment made by the Debtors pursuant to the authority granted herein shall be subject to and in 

compliance with any orders entered by the Court approving the Debtors’ use of cash collateral and 

entry into the DIP Facility including, without limitation, any budget in connection therewith 

(collectively, the “DIP Order”).  To the extent there is any inconsistency between the DIP Order, 

the Motion, or the Interim Order, the terms of the DIP Order shall control. 

13. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

14. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

15. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim 

Order are immediately effective and enforceable upon its entry. 
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16. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Interim Order in accordance with the Motion. 

17. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Interim Order. 

Dated:  _________, 2020 
Wilmington, Delaware 

  
HONORABLE MARY F. WALRATH 
UNITED STATES BANKRUPTCY JUDGE 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
VIP CINEMA HOLDINGS, INC., et al.,1  
 

   Debtor. 
 
 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 20-10345 (MFW) 
 
(Joint Administration Requested) 
 
Re: Docket No.  

 
FINAL ORDER (A) AUTHORIZING THE DEBTORS TO 

(I) PAY PREPETITION WAGES, COMPENSATION, AND BENEFIT 
OBLIGATIONS AND (II) CONTINUE EMPLOYEE COMPENSATION 

AND BENEFITS PROGRAMS AND (B) GRANTING RELATED RELIEF 
 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of a final order (this “Final Order”) (a) authorizing the 

Debtors to (i) satisfy certain prepetition wages, compensation, and benefit obligations to their 

Employees and (ii) continue employee compensation and benefits programs in the ordinary course 

of business postpetition and (b) granting related relief; all as more fully set forth in the Motion; 

and upon the First Day Declaration; and this Court having jurisdiction over this matter pursuant to 

28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States 

District Court for the District of Delaware, dated February 29, 2012, and this Court having found 

that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2), and this Court may enter a final

 
1  The Debtors in these chapter 11 cases, for which joint administration has been requested, along with the last four 

digits of their federal tax identification numbers, are as follows:  VIP Cinema Holdings, Inc. (2049); HIG Cinema 
Intermediate Holdings, Inc. (4710); VIP Components, LLC (4648); VIP Cinema, LLC (7167); and VIP Property 
Management II, LLC (1421). 

2  Capitalized terms used in this Final Order but not immediately defined have the meanings given to them in the 
Motion. 
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order consistent with Article III of the United States Constitution; and this Court having found that 

venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 

and 1409; and this Court having found that the relief requested in the Motion is in the best interests 

of the Debtors’ estates, their creditors, and other parties in interest; and this Court having found 

that the Debtors’ notice of the Motion and opportunity for a hearing on the Motion were 

appropriate under the circumstances and no other notice need be provided; and this Court having 

reviewed the Motion and having heard the statements in support of the relief requested therein at 

a hearing before this Court (the “Hearing”); and this Court having determined that the legal and 

factual bases set forth in the Motion and at the Hearing establish just cause for the relief granted 

herein; and upon all of the proceedings had before this Court; and after due deliberation and 

sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on a final basis to the extent set forth below. 

2. The Debtors are authorized, but not directed, on a final basis, to:  (a) continue to 

administer the Employee Compensation and Benefits currently in effect and honor any undisputed 

prepetition obligations related thereto, in each case in the ordinary course of business consistent 

with their prepetition practices; and (b) continue, modify, replace, or terminate the Employee 

Compensation and Benefits and to implement new programs, policies, and benefits, in the ordinary 

course of business during these chapter 11 cases and without the need for further Court approval, 

subject to applicable law. 

3. The Debtors are authorized to continue their programs associated with 

reimbursement of Business Expenses on a prepetition and postpetition basis. 

4. The Debtors are authorized to make reimbursement payments under the Relocation 

Program on a prepetition and postpetition basis to non-Insiders. 
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5. Pursuant to section 362(d) of the Bankruptcy Code, (a) Employees are authorized 

to proceed with their workers’ compensation claims in the appropriate judicial or administrative 

forum under the Workers’ Compensation Program, and the Debtors are authorized to pay all 

undisputed prepetition amounts relating thereto in the ordinary course of business and (b) the 

notice requirements pursuant to Bankruptcy Rule 4001(d) with respect to clause (a) are waived.  

This modification of the automatic stay pertains solely to claims under the Workers’ Compensation 

Program and any such claims must be pursued in accordance with the applicable Workers’ 

Compensation Program.  Payment on account of any recoveries obtained in connection with a 

claim brought pursuant to this paragraph is limited to the terms and conditions of the applicable 

Workers’ Compensation Program, including with regard to any policy limits or caps. 

6. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with the relief granted herein. 

7. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 

designation of any particular check or electronic payment request as approved by this Final Order. 

8. Notwithstanding the relief granted in this Final Order and any payment made or 

actions taken pursuant to such relief, nothing in this Final Order shall be deemed:  (a) an admission 

as to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or 

any other party in interest’s right to dispute any prepetition claim on any grounds; (c) a promise or 
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requirement to pay any prepetition claim; (d) an implication or admission that any particular claim 

is of a type specified or defined in this Final Order or the Motion; (e) a request or authorization to 

assume any prepetition agreement, contract, or lease pursuant to section 365 of the Bankruptcy 

Code; (f) a waiver of the Debtors’ or any other party in interest’s rights under the Bankruptcy Code 

or any other applicable law; or (g) a concession by the Debtors that any liens (contractual, common 

law, statutory, or otherwise) satisfied pursuant to the Motion are valid, and the rights of all parties 

in interest to contest the extent, validity, or perfection of, or seek avoidance of, all such liens are 

expressly reserved. 

9. Notwithstanding the relief granted herein or any payment made or action taken 

hereunder, nothing contained in this Final Order shall create any rights in favor of or enhance the 

status of any claim held by any party in interest. 

10. Notwithstanding anything contained in the Motion or this Final Order, any payment 

made by the Debtors pursuant to the authority granted herein shall be subject to and in compliance 

with any orders entered by the Court approving the Debtors’ use of cash collateral and entry into 

the DIP Facility including, without limitation, any budget in connection therewith (collectively, 

the “DIP Order”).  To the extent there is any inconsistency between the DIP Order, the Motion, or 

the Final Order, the terms of the DIP Order shall control. 

11. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

12. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

13. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order are immediately effective and enforceable upon its entry. 
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14. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Final Order in accordance with the Motion. 

15. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Final Order. 

Dated:  _________, 2020 
Wilmington, Delaware 

  
HONORABLE MARY F. WALRATH 
UNITED STATES BANKRUPTCY JUDGE 
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	1. The Debtors seek entry of interim and final orders, substantially in the forms attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and the “Final Order”): (a) authorizing, but not directing, the Debtors to (i) satisfy cert...
	2. The United States Bankruptcy Court for the District of Delaware (the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United States District Court for the District...
	3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
	4. The bases for the relief requested herein are sections 105(a), 362(d), 363(b), 507(a), and 541(b)(1) of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), rules 6003 and 6004 of the Federal Rules of Bankruptcy Proced...
	5. The Debtors (together with HIG Cinema Holdings, Inc. and VIP Cinema Seating International LTD, the “Company”) comprise a multinational enterprise that is the largest manufacturer, and pioneer, of luxury recliner seating for movie theaters.  The Com...
	6. On the date hereof (the “Petition Date”), each Debtor filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors are operating their business and managing their properties as debtors in possession pursuant to sectio...
	7. The Company has approximately 373 employees in two countries, with approximately 353 based in the United States and approximately 20 abroad.  All of the Company’s employees (the “Employees”) receive compensation and benefits from the Debtors,  incl...
	8. In addition to their domestic and foreign Employees, the Debtors occasionally rely on temporary workers (the “Temporary Workers”) and specialized independent contractors (the “Independent Contractors”) to complete discrete projects on short and lon...
	9. The Employees, Temporary Workers and Independent Contractors include highly trained personnel who cannot easily be replaced.  Accordingly, without the continued, uninterrupted services of the Employees, Temporary Workers and Independent Contractors...
	I. OVERVIEW.
	10. The Debtors seek to minimize the personal hardship Employees and Independent Contractors would suffer if prepetition Employee- and Contractor-related obligations are not paid or remitted when due or as expected.  The Debtors, therefore, seek autho...
	11. As of the Petition Date, the Debtors estimate the total amount outstanding on account of Employee Compensation and Benefits obligations is approximately $942,700, approximately $842,700 of which may become due and owing within the first 30 days of...
	12. Subject to the Court’s approval of the relief requested herein, the Debtors intend to continue their prepetition Employee Compensation and Benefits programs in the ordinary course of business.  In an abundance of caution, the Debtors request the r...
	II. COMPENSATION AND WITHHOLDING OBLIGATIONS.
	A. Employee Wages.

	13. In the ordinary course of business, the Debtors incur payroll obligations for base wages and salaries owed to Employees (the “Wages”).  Every two weeks, United States-based Employees are paid Wages that accrue on a weekly basis.  Employees based a...
	14. Because the Debtors hold at least one week of accrued Wages for U.S. Employees to be paid in arrears, Employees will be owed accrued but unpaid Wages as of the Petition Date.  Wages also may be due and owing as of the Petition Date because of, amo...
	15. As of the Petition Date, the Debtors believe they owe approximately $345,000 on account of Wages (excluding Withholding Obligations, Business Expenses, and Time-Off Benefits), all of which will become due and owing within the first 30 days of thes...
	B. Independent Contractors.

	16. In the ordinary course of business, the Debtors occasionally engage Independent Contractors, who are not Employees, to complete a variety of projects, including AutoCAD® design, sales, customer relations, and process improvement.  The Debtors pay ...
	17. As of the Petition Date, the Debtors believe they owe approximately $50,000 on account of Contractor Payments, all of which will become due and owing within the first 30 days of these chapter 11 cases.  By this Motion, the Debtors request authoriz...
	C. Temporary Staff Fees.

	18. In the ordinary course of business, the Debtors occasionally engage Temporary Workers, who are not Employees, on an as-needed basis, and pay fees for services provided by the Temporary Workers (the “Temporary Staff Fees”) to staffing agencies only...
	19. As of the Petition Date, the Debtors believe they owe approximately $1,200 on account of Temporary Staff Fees, all of which will become due and owing within the first 30 days of these chapter 11 cases.  Payment of Temporary Staff Fees is vital to ...
	D. Withholding Obligations.

	20. The Debtors are required by federal and state laws to withhold from Employees’ Wages amounts related to federal, state, and local income taxes, Medicare taxes, Social Security, a United Kingdom government-mandated pension plan, and state-issued em...
	21. The Debtors also deduct certain amounts from Employees’ Wages, including, without limitation, garnishments, alimony and child support, and other pre-tax deductions payable pursuant to certain Health and Welfare Benefits (collectively, the “Deducti...
	22. As of the Petition Date, the Debtors believe that they owe approximately $110,000 in accrued but unpaid Withholding Obligations to the appropriate third-party payees, all of which must be paid within the first 30 days of these chapter 11 cases.  T...
	E. Sales-Based Commissions.

	23. In the ordinary course of business, the Debtors pay sales-based commissions to approximately six Employees.  These Employees generally receive commission payments on a bi-weekly basis in either (a) varying percentages based on the sales tied to th...
	24. On average, the Debtors spend approximately $75,000 per month on Sales Commissions.  As of the Petition Date, the Debtors believe they owe approximately $75,000 in unpaid Sales Commissions, approximately $50,000 of which will come due and owing wi...
	F. Business Expenses.

	25. In the ordinary course of business, the Debtors reimburse or cover the cost of certain expenses which are necessary for business operations.  Qualifying Employees may incur covered expenses on credit cards provided by the Debtors or on the Employe...
	1. Corporate Card Program.

	26. In the ordinary course of business, the Debtors provide approximately ten corporate credit cards to travelling employees (the “Corporate Cards”) for business expenses and other qualifying expenses incurred in carrying out their employment responsi...
	27. The Corporate Card Program is an integral part of the Debtors’ cash management and accounting functions.  Employees’ continued use of the Corporate Cards for procurement and travel purposes and the Debtors’ ability to repay expenses incurred throu...
	2. Reimbursable Expenses.

	28. In the ordinary course of business, the Debtors reimburse Employees for qualifying expenses incurred in carrying out their employment responsibilities, including, but not limited to, expenses for meals, hotels, flights, car rentals, mileage costs,...
	29. Employees incur Reimbursable Expenses on their personal financial accounts.  In such cases, Employees are required to submit documentation, including the Debtors’ expense report form, business purpose, and receipt, to the Debtors’ finance departme...
	30. Employee reimbursement of Reimbursable Expenses is an integral part of the Debtors’ cash management and accounting functions, and continuation of the Debtors’ ability to reimburse Reimbursable Expenses is essential to the continued operation of th...
	31. As of the Petition Date, the Debtors believe they owe approximately $180,000 on account of the Business Expenses, representing approximately $80,000 owed under the Corporate Card Program and approximately $100,000 owed on account of Reimbursable E...
	G. Relocation Program.

	32. The Debtors have offered relocation assistance, on an ad-hoc basis and as needed, to reimburse certain expenses of Employees that are transferred or asked to move from their current residence in connection with their employment (the “Relocation Pr...
	III. EMPLOYEE BENEFITS PROGRAMS.
	A. Time-Off Benefits.

	33. The Debtors offer several forms of Paid Time-Off and Unpaid Time-Off benefits for certain Employees, including Vacation Time, Holiday Time, and Parental Leave (collectively, the “Time-Off Benefits”).
	34. In the ordinary course of business, eligible Employees accrue between 10 and 25 days of paid vacation time (“Vacation Time”) per year depending on their length of service with the Debtors and job level.  Vacation Time begins to accrue once a Salar...
	35. In addition, the Debtors provide all full-time Employees who have completed 90 days of continuous service with paid holiday time (“Holiday Time,” and collectively with Vacation Time, Bereavement Days, and Sick Days, the “Paid Time-Off Benefits”). ...
	36. Employees based abroad who resign or are terminated are entitled to a cash payment calculated based on the Employee’s Wages in lieu of certain accrued but unused Paid Time-Off Benefits.  Any amounts due on account of these unused Paid Time-Off Ben...
	37. The Debtors also permit all of their Employees to take certain other leaves of absence for personal reasons, many of which are required by law.  The Debtors provide eligible Employees with up to 12 weeks of unpaid parental leave in a 12-month peri...
	38. The Debtors believe that the continuation of the Time-Off Benefits in accordance with prior practice is essential to maintaining Employee morale during these chapter 11 cases.  Employees have come to depend upon the Time-Off Benefits, and continua...
	B. Employee Health and Welfare Benefits.

	39. The Debtors offer health and welfare benefits to eligible Employees for medical, dental, and vision care coverage and certain other welfare benefits, including Medical Plans, a Dental Plan, Vision Plan, HRA, Life and AD&D Insurance Benefits, Disab...
	1. Medical Plans.

	40. The Debtors offer several medical and prescription drug coverage plans to current Employees (the “Medical Plans”).  The Medical Plans provide coverage for, among other medical costs, outpatient and inpatient services, preventative care, and prescr...
	41. As of the Petition Date, the Debtors do not believe they owe any amounts to the Medical Insurers on account of the Medical Plans.  Any amounts deducted by the Debtors but not yet remitted to the Medical Insurers on account of the Medical Plans hav...
	2. HRAs.

	42. The Debtors fully fund health reimbursement arrangements for Employees, which are automatically established when an Employee enrolls in a Medical Plan (the “HRA”).  The HRA is administered by Gulf Guaranty Employee Benefits Service, Inc. and reimb...
	43. As of the Petition Date, the Debtors do not believe they owe any amounts on account of the HRA.  Out of an abundance of caution, however, by this Motion, the Debtors request authorization to pay all outstanding prepetition amounts owed on account ...
	3. Guardian Benefit Plans.

	44. Several of the Employee Health and Welfare Benefits that the Debtors offer are insured by the Guardian Life Insurance Company of America (“Guardian”).  Through Guardian, the Debtors offer the following benefits (collectively, the “Guardian Benefit...
	45. As of the Petition Date, the Debtors do not believe they owe any amounts on account of the Guardian Plans.  Any amounts deducted by the Debtors but not yet remitted to Guardian on account of the Guardian Plans have been included as Withholding Obl...
	4. Aflac Plans.

	46. The Debtors provide Employees the option to enroll in an accident insurance policy (the “Accident Plan”) and a cancer insurance policy (the “Cancer Plan”, and together, with the Accident Plan, the “Aflac Plans”), both of which are insured by Aflac...
	47. As of the Petition Date, the Debtors do not believe they owe any amounts on account of the Aflac Plans.  Any amounts deducted by the Debtors but not yet remitted to Aflac on account of the Aflac Plans have been included as Withholding Obligations....
	5. Workers’ Compensation Programs.

	48. In the ordinary course of business, the Debtors maintain workers’ compensation policies in accordance with applicable state law requirements (the “Workers’ Compensation Programs”).  The Debtors maintain workers’ compensation insurance at the level...
	49. As of the Petition Date, the Debtors estimate the aggregated potential exposure on account of the Workers’ Compensation Programs is approximately $90,000.  Approximately $60,000 of claims may become due and payable within the first 30 days of thes...
	IV. FORMER EMPLOYEE BENEFITS.
	A. COBRA Benefits Program.

	50. Pursuant to the Consolidated Omnibus Budget Reconciliation Act of 1985 (“COBRA”), Former Employees (the “COBRA Participants”) may continue insurance coverage under the Medical Plans, Dental Plan, and Vision Plan following the termination of their ...
	51. The Debtors believe that any amounts held by the Debtors on account of the Cobra Benefits generally are held in trust by the Debtors and are not property of their estates.  As such, the Debtors do not believe they need authority to remit such paym...
	V. PAYROLL ADMINISTRATION SERVICES.
	52. The Debtors use the services of Paychex (“Paychex”) to provide, among other things, payroll processing, payroll tax calculations and filings, garnishment payments, check preparation, and W-2 form processing for domestic Employees (collectively, th...
	53. As of the Petition Date, the Debtors do not believe they owe any amounts to the Payroll Administrators on account of the Payroll Services.  Out of an abundance of caution, however, by this Motion, the Debtors request authorization to pay all outst...
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	54. The Debtors obtain certain of the Employee Health and Welfare Benefits through their benefits broker, Gallagher Benefit Services, Inc. (“Gallagher”).  Among other things, Gallagher consults the Debtors in obtaining and administering benefits cover...
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	I. SUFFICIENT CAUSE EXISTS TO AUTHORIZE THE DEBTORS TO HONOR THE EMPLOYEE COMPENSATION AND BENEFIT OBLIGATIONS.
	A. Certain Of The Employee Compensation And Benefits Are Entitled To Priority Treatment.

	55. Sections 507(a)(4) and 507(a)(5) of the Bankruptcy Code entitle much of the Employee Compensation and Benefits to priority treatment, to the extent such payments do not exceed $13,650 for each individual as provided for under sections 507(a)(4) an...
	56. Indeed, the Debtors submit that payment of the Employee Compensation and Benefits at this time enhances value for the benefit of all interested parties and reduces the risk of Employee attrition that would inevitably result if payment were to cede...
	B. Payment Of Certain Employee Compensation And Benefits Is Required By Law.

	57. The Debtors seek authority to pay the Withholding Obligations to the appropriate third-party entities.  These amounts principally represent Employee earnings that governments, Employees, and judicial authorities have designated for deduction from ...
	58. Similarly, state laws require the Debtors to maintain the Workers’ Compensation Program.  If the Debtors fail to maintain the Workers’ Compensation Program, state laws may prohibit the Debtors from operating in those states.  Payment of all Worker...
	II. PAYMENT OF THE EMPLOYEE COMPENSATION AND BENEFITS IS WARRANTED UNDER SECTION 363(b)(1) OF THE BANKRUPTCY CODE AND THE DOCTRINE OF NECESSITY.
	59. Courts have recognized that it is appropriate to authorize the payment of prepetition obligations where necessary to protect and preserve the estate, including an operating business’s going-concern value.  See, e.g., In re Just for Feet, Inc., 242...
	60. Section 363(b) of the Bankruptcy Code permits a bankruptcy court, after notice and a hearing, to authorize a debtor to “use, sell, or lease, other than in the ordinary course of business, property of the estate.” 11 U.S.C. § 363(b)(1).  “In determ...
	61. Courts also authorize payment of prepetition claims in appropriate circumstances based on section 105(a) of the Bankruptcy Code.  Section 105(a) of the Bankruptcy Code codifies a bankruptcy court’s inherent equitable powers to “issue any order, pr...
	62. These standards are satisfied here.  The Debtors submit that the relief requested herein represents a sound exercise of the Debtors’ business judgment, is necessary to avoid immediate and irreparable harm to the Debtors’ estates, and is therefore ...
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	III. THE DEBTORS SEEK A WAIVER OF THE AUTOMATIC STAY AS IT APPLIES TO WORKERS’ COMPENSATION CLAIMS.
	66. Section 362(a)(1) of the Bankruptcy Code operates to stay:
	67. The Debtors seek authorization under section 362(d) of the Bankruptcy Code to permit Employees to proceed with their workers’ compensation claims in the appropriate judicial or administrative forum.  The Debtors believe that cause exists to modify...
	68. The Debtors have sufficient funds to pay the amounts described in this Motion in the ordinary course of business by virtue of expected cash flows from ongoing business operations, debtor-in-possession financing, and anticipated access to cash coll...
	69. Bankruptcy Rule 6003 empowers a court to grant relief within the first twenty-one days after the Petition Date “to the extent that relief is necessary to avoid immediate and irreparable harm.”  The Debtors believe an orderly transition into chapte...
	70. To implement the foregoing successfully, the Debtors request that the Court enter an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and that the Debtors’ have established cause to exclude such relief f...
	71. Nothing contained herein is intended or shall be construed as:  (a) an admission as to the amount of, basis for, or validity of any claim against the Debtors under the Bankruptcy Code or other applicable nonbankruptcy law; (b) a waiver of the Debt...
	72. Notice of this Motion has been provided to the following parties or their respective counsel: (a) the U.S. Trustee; (b) the holders of the thirty largest unsecured claims against the Debtors (on a consolidated basis); (c) counsel to the agent unde...
	1. The Motion is granted on an interim basis to the extent set forth below.
	2. The final hearing (the “Final Hearing”) on the Motion shall be held on__________, 2020, at ____:____ _.m., prevailing Eastern Time.  Any objections or responses to entry of a final order on the Motion shall be filed on or before 4:00 p.m., prevaili...
	3. The Debtors are authorized, but not directed, on an interim basis, to continue to administer the Employee Compensation and Benefits currently in effect and honor any undisputed prepetition obligations related thereto, up to $842,700, in each case i...
	4. Pending entry of the Final Order, the Debtors shall not pay or honor, and nothing herein shall be deemed to authorize the payment of any prepetition Wages that exceed the priority amounts set forth in sections 507(a)(4) and 507(a)(5) of the Bankrup...
	5. The Debtors are authorized to continue their programs associated with reimbursement of Business Expenses on a prepetition and postpetition basis.
	6. Pursuant to section 362(d) of the Bankruptcy Code, (a) Employees are authorized to proceed with their workers’ compensation claims in the appropriate judicial or administrative forum under the Workers’ Compensation Program, and the Debtors are auth...
	7. Nothing in this Interim Order authorizes the Debtors to accelerate any payments not otherwise due prior to the date of the Final Hearing.
	8. The Debtors are authorized to issue postpetition checks, or to effect postpetition fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored as a consequence of these chapter 11 cases with respect to prepeti...
	9. The banks and financial institutions on which checks were drawn or electronic payment requests made in payment of the prepetition obligations approved herein are authorized to receive, process, honor, and pay all such checks and electronic payment ...
	10. Notwithstanding the relief granted in this Interim Order and any payment made or actions taken pursuant to such relief, nothing in this Interim Order shall be deemed: (a) an admission as to the validity of any prepetition claim against a Debtor en...
	11. Notwithstanding the relief granted herein or any payment made or action taken hereunder, nothing contained in this Interim Order shall create any rights in favor of or enhance the status of any claim held by any party in interest.
	12. Notwithstanding anything contained in the Motion or this Interim Order, any payment made by the Debtors pursuant to the authority granted herein shall be subject to and in compliance with any orders entered by the Court approving the Debtors’ use ...
	13. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b).
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	15. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim Order are immediately effective and enforceable upon its entry.
	16. The Debtors are authorized to take all actions necessary to effectuate the relief granted in this Interim Order in accordance with the Motion.
	17. This Court retains exclusive jurisdiction with respect to all matters arising from or related to the implementation, interpretation, and enforcement of this Interim Order.
	1. The Motion is granted on a final basis to the extent set forth below.
	2. The Debtors are authorized, but not directed, on a final basis, to:  (a) continue to administer the Employee Compensation and Benefits currently in effect and honor any undisputed prepetition obligations related thereto, in each case in the ordinar...
	3. The Debtors are authorized to continue their programs associated with reimbursement of Business Expenses on a prepetition and postpetition basis.
	4. The Debtors are authorized to make reimbursement payments under the Relocation Program on a prepetition and postpetition basis to non-Insiders.
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