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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------x 

: 
In re:        :  Chapter 11 

: 
ONEWEB GLOBAL LIMITED, et al.,   :  No. 20-22437 (RDD) 

: 
Debtors.  :  (Jointly Administered) 

: 
--------------------------------------------------------------x 
 
NOTICE OF THE UNITED STATES OF AMERICA CONCERNING THE REVIEW OF 

CERTAIN FOREIGN TRANSACTIONS 
 

The United States of America, by its attorney, Audrey Strauss, Acting United States 

Attorney for the Southern District of New York, respectfully submits this statement to address 

the possibility that certain transactions by debtors OneWeb Global Ltd. et al. (“Debtors”) 

contemplated by the Court’s April 29, 2020, Order Approving Bidding Procedures and 

Scheduling an Auction, Dkt. No. 104 (the “Order”),1 may be subject to review by the Committee 

on Foreign Investment in the United States (“CFIUS”) and the Federal Communications 

Commission (“FCC”), and may be referred to the Committee for the Assessment of Foreign 

Participation in the United States Telecommunications Services Sector (commonly known as 

“Team Telecom”) for national security and law enforcement recommendations, which could 

                                                 
1  Any capitalized term not defined herein has the meaning ascribed to it in the Order. 

20-22437-rdd    Doc 339    Filed 06/24/20    Entered 06/24/20 15:55:18    Main Document 
Pg 1 of 8



2 
 

affect the ability of the parties to complete the transactions, the timing of their completion, 

and/or their terms.  

A. The Order and Essential Regulatory Approvals 
 

1. On March 27, 2020, the Debtors commenced voluntary chapter 11 cases. Dkt. No. 

1. After initial proposals, the court entered the Order. Dkt. No. 104. The Order sets forth certain 

procedures and conditions for the receipt of bids from entities wishing to purchase certain assets 

of the Debtors.  

2. Among other things, the Order and other relevant documents describe certain 

regulatory approvals that the Debtors must obtain in order to sell the relevant assets. Section III 

of the Bidding Procedures, Dkt. No. 104, Ex. 1, contains a list of conditions that must be 

included in prospective purchasers’ bids. Specifically, Section III.B.7 sets out certain bid 

requirements relating to governmental approvals of a sale transaction:  

Governmental and Regulatory Approvals. A Proposal must include a statement or 
evidence (i) that the Prospective Bidder has made or will make in a timely manner 
all necessary filings under the Hart Scott Rodino Antitrust Improvements Act of 
1976, as amended or any and all other anticompetition laws, as applicable, and pay 
the fees associated with such filings and (ii) of the Prospective Bidder’s plan and 
ability to obtain all governmental, regulatory (including, as applicable, 
telecommunications licensing, national security and export controls-related 
licenses or authorizations), or other third-party approvals to operate the Debtors’ 
business from and after the closing of the Sale transaction and the proposed timing 
for the Prospective Bidder to undertake the actions required to obtain such 
approvals. A Prospective Bidder further agrees that its legal counsel will coordinate 
in good faith with Debtors’ legal counsel to discuss and explain such Prospective 
Bidder’s regulatory analysis, strategy, and timeline for securing all such approvals 
as soon as reasonably practicable, and in no event later than the time period 
contemplated in (a) with respect to any Assets subject to a Stalking Horse 
Agreement (as defined below), such Stalking Horse Agreement (including all 
exhibits and schedules thereto), and (b) with respect to any other Asset, the Form 
Purchase Agreement (as defined below). 
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3. Although the Order does not explicitly mention CFIUS, or discuss any referral by 

the FCC to Team Telecom,2 the further discussion contained herein may aid the Court, the 

Debtors, and any potential bidders in the auction and sale process. 

B. CFIUS’s Purpose and Membership 
 

4. CFIUS is an inter-agency committee authorized to review certain transactions 

involving foreign investment in the United States (referred to as “covered transactions”), in order 

to determine the effect of such transactions on the national security of the United States. See 50 

U.S.C. § 4565(b)(1)(A). Covered transactions include any such transaction that arises “pursuant 

to bankruptcy proceedings.” Id. § 4565(a)(4)(F); 31 C.F.R. § 800.213 note (2020).3  

5. Section 721 of the Defense Production Act of 1950, as amended, authorizes the 

President, acting through CFIUS, to review any merger, acquisition, or takeover “by or with a 

foreign person that could result in foreign control of any United States business.” 50 U.S.C. 

§ 4565(a)(4)(B)(i). The term “control” is defined as “the power, direct or indirect, whether 

exercised or not exercised, to determine, direct, or decide important matters affecting an entity, 

subject to regulations prescribed by the Committee.” Id. § 4565(a)(3); see also 31 C.F.R. 

§ 800.208(a). The relevant regulations broadly define foreign entity and foreign person to 

include any individual who is not a U.S. national or any entity organized under a foreign state’s 

                                                 
2  See Executive Order No. 13,913, Establishing the Committee for the Assessment of 
Foreign Participation in the United States Telecommunications Services Sector, 85 Fed. Reg. 
19,643 (Apr. 4, 2020). The Attorney General serves as Chair of Team Telecom. Id. § 3(c). In 
addition to referrals made to Team Telecom, the FCC has, in the past, made other non-criminal 
referrals to the Department of Justice for review of national security and law enforcement 
interests. 

3  The Department of Treasury recently published final regulations fully implementing this 
provision, which became effective on February 13, 2020. See Provisions Pertaining to Certain 
Investments in the United States by Foreign Persons, 85 Fed. Reg. 3,112 (Jan. 17, 2020).  

20-22437-rdd    Doc 339    Filed 06/24/20    Entered 06/24/20 15:55:18    Main Document 
Pg 3 of 8



4 
 

laws. 31 C.F.R. §§ 800.220 to .224. Covered transactions involving a merger, acquisition, or 

takeover could include the acquisition by a foreign person, foreign entity, or foreign government 

of an entity engaged in interstate commerce in the United States (a U.S. business), including 

components of a business or assets that constitute a U.S. business under the CFIUS regulations. 

See generally id. Part 800. 

6. The Foreign Investment Risk Review Modernization Act of 2018 (FIRRMA),4 

broadened the authorities of the President and CFIUS under section 721 to address national 

security concerns arising from certain investments and real estate transactions. FIRRMA 

explicitly added four types of transactions as “covered transactions” under section 721: (1) the 

purchase or lease by, or concession to, a foreign person of certain real estate in the United States; 

(2) any “other investment” that, although does not result in foreign control, affords a foreign 

person an equity interest in and specified access to information in the possession of, rights in, or 

involvement in the decisionmaking of certain U.S. businesses involved in certain critical 

technologies, critical infrastructure, or sensitive personal data; (3) any change in a foreign 

person’s rights if such change could result in foreign control of a U.S. business or another 

investment in certain U.S. businesses; and (4) any other transaction, transfer, agreement, or 

arrangement, the structure of which is designed or intended to evade or circumvent the 

application of section 721. 50 U.S.C. § 4565(a)(4)(B)(ii)–(v). 

7. The members of CFIUS include the Secretaries of the Treasury (chair), State, 

Defense, Commerce, Energy, and Homeland Security; the Attorney General; the United States 

Trade Representative; and the Director of the White House Office of Science and Technology 

                                                 
4 See John S. McCain National Defense Authorization Act for Fiscal Year 2019, tit. XVII, Pub. 
L. No. 115-232, 132 Stat. 1636, 2173 (2018). 
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Policy; the heads of any other executive department, agency, or office may participate as 

determined to be appropriate on a case-by-case basis. 50 U.S.C. § 4565(k)(2). The Secretary of 

Labor and the Director of National Intelligence are nonvoting, ex officio members. 

C. The CFIUS Process 
 

8. CFIUS review can be initiated voluntarily or involuntarily, though certain filings 

are mandatory. See 31 C.F.R. § 800.401. Certain covered transactions must be reported where “a 

foreign government has, directly or indirectly, a substantial interest.” 50 U.S.C. 

§ 4565(b)(1)(C)(v)(IV)(bb)(AA). Additionally, CFIUS may issue regulations requiring the 

reporting of covered transactions involving certain U.S. businesses that produce, design, test, 

manufacture, fabricate, or develop one or more critical technologies. Id. 

§ 4565(b)(1)(C)(v)(IV)(cc).5 Any party to a covered transaction may file a voluntary notice of 

the transaction, or CFIUS can unilaterally initiate review of the transaction. See id. 

§ 4565(b)(1)(C), (D). Once it receives notification of a covered transaction (and after a ten-day 

initial review period to accept a written notice or provide comments), CFIUS must complete a 

“review” within 45 days of accepting the notice filed by the parties, or of the date of its unilateral 

initiation of review. Id. § 4565(b)(1)(C)(i)(II)(aa), (b)(1)(F). 

9. Following this 45-day review period, two principal outcomes are possible. First, 

CFIUS could decide not to undertake an investigation and conclude its action with respect to the 

transaction. See 31 C.F.R. § 800.506; see also 50 U.S.C. § 4565(b)(2)(B). Alternatively, CFIUS 

may initiate a 45-day investigation into the “effects of [the] covered transaction on the national 

                                                 
5  The Department of Treasury recently issued a proposed rule to modify certain aspects of 
a pilot program requiring mandatory reporting of certain foreign investment transactions 
involving a U.S. business that produces, designs, tests, manufactures, fabricates, or develops one 
or more critical technologies. Provisions Pertaining to Certain Investments in the United States 
by Foreign Persons, 85 Fed. Reg. 30,893 (May 21, 2020); see also 31 C.F.R. Part 801.  
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security of the United States.” 50 U.S.C. § 4565(b)(2)(A), (C).  

10. Upon the completion of its investigation, CFIUS may conclude its action with 

respect to the transaction, see 31 C.F.R. § 800.508(d), or, if it determines that the transaction 

poses national security concerns that cannot be resolved, unless the parties choose to abandon the 

transaction, CFIUS will send a report to the President requesting his decision on whether to take 

an action to suspend or prohibit the transaction, 50 U.S.C. § 4565(d)(1), which must be made 

within 15 days, id. § 4565(d)(2). Such an action taken by the President is not subject to judicial 

review. Id. § 4565(e).  

11. CFIUS may seek to mitigate any threat to national security that arises as a result 

of a covered transaction by entering into agreements or imposing conditions on the transaction. 

See 50 U.S.C. § 4565(l)(3)(A). In addition, the process can be prolonged by pre-notification 

informal consultations, id. § 4565(b)(1)(C)(i)(II); see also 31 C.F.R. § 800.501(g) (encouraging 

such discussions); withdrawal by the parties of a written notification of a transaction, 50 U.S.C. 

§ 4565(b)(1)(C)(ii); or informal discussions regarding possible resubmission, id. 

§ 4565(b)(1)(C)(iii). 

12. In conducting its national security risk analysis, CFIUS considers issues including 

domestic production needed for projected national defense requirements and the capability and 

capacity of domestic industries to meet national defense requirements, the potential effects of the 

proposed or pending transaction on U.S. international technological leadership in areas affecting 

national security, the potential national security-related effects on critical infrastructure, and the 

potential national security-related effects on critical technologies. See 50 U.S.C. § 4565(f). The 

statute provides a non-exclusive list of factors that CFIUS considers in assessing national 

security risk, id. § 4565(f)(1)-(10), but “other factors” may also be considered “as the President 
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or [CFIUS] may determine to be appropriate, generally or in connection with a specific review or 

investigation,” id. § 4565(f)(11).  

D. Confidentiality in the CFIUS Review Process 
 

13. The CFIUS review process is subject to statutory confidentiality provisions, with 

limited exceptions for disclosure, including as may be relevant to any administrative or judicial 

action or proceeding. See 50 U.S.C. § 4565(c). Unpermitted disclosure of certain information or 

material filed with CFIUS can result in criminal penalties, including fines and imprisonment. See 

31 C.F.R. § 800.802. “[T]here is . . . a clearly articulated intention, on the part of each of the 

legislative and executive branches of our government, that the CFIUS process remain 

confidential.” In re Global Crossing Ltd., 295 B.R. 720, 724-25 (Bankr. S.D.N.Y. 2003). The 

CFIUS statutory and regulatory confidentiality provisions apply in bankruptcy. See id.; see also 

Fed. R. Bankr. P. 9018 (“[T]he court may make any order which justice requires . . . to protect 

governmental matters that are made confidential by statute or regulation.”). Nothing in the 

CFIUS regulatory confidentiality provisions, however, prohibits “public disclosure by a party of 

documentary material or information that it has submitted or filed with” CFIUS. See 31 C.F.R. 

§ 800.802(d). 

E. Referrals from the FCC to Team Telecom 
 

14. Certain of the Debtors (collectively, the “Regulated Entities” or each a “Regulated 

Entity”) hold licenses and/or authorizations issued and regulated by the FCC (collectively, 

“Licenses,” or each a “License”), control non-debtor subsidiaries that hold Licenses, and/or own 

antennae structures or registrations that are registered with, and regulated by, the FCC. See 

Notice of Certain Debtors’ Obligations Pursuant to Licenses, Authorizations, and/or Antennae 

Regulated by the United States Federal Communications Commission, ¶ 1, Dkt. No. 62. 
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Although in bankruptcy, each Regulated Entity remains responsible for complying with FCC 

regulations applicable to it, including regulatory requirements for operation and transfer of a 

License. Id. ¶¶ 3–6. 

15. In addition to, and separate from, potential mandatory filings or voluntary review 

by CFIUS, the FCC may refer certain matters involving foreign ownership to Team Telecom. 

Possible outcomes of such referrals can include the denial of a license, or transfer of control of a 

license, on grounds of insurmountable national security or law enforcement concerns; the 

granting of a license or transfer of a license subject to conditions to mitigate law enforcement or 

national security risk; or taking no action. 

F. Conclusion 

16. Accordingly, if CFIUS or Team Telecom identify any national security concerns 

with any transaction, including the potential transactions contemplated by the Order, CFIUS, the 

President, or the FCC could take actions that affect the ability of the parties to complete the 

transaction, the timing of its completion, or the terms of the transaction. 

Date: New York, New York 
 June 24, 2020 
 

   Respectfully submitted, 
 
      AUDREY STRAUSS 
      Acting United States Attorney  
      Southern District of New York 

Attorney for the United States of America 
 
     By:  s/ Anthony J. Sun__________  
      ANTHONY J. SUN 
      Assistant United States Attorney 
      86 Chambers Street, 3rd Floor 
      New York, NY 10007 
      Telephone: (212) 637-2810 
      Facsimile: (212) 637-2786 
      E-mail: anthony.sun@usdoj.gov 
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