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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF VIRGINIA 
RICHMOND DIVISION 

------------------------------------------------------------ x  
 :  
In re : Chapter 11 
 :  
CHINOS HOLDINGS, INC., et al., : Case No. 20–________  
 :  
    Debtors.1 : (Joint Administration Requested) 
   :  
------------------------------------------------------------ x  
   

MOTION OF DEBTORS FOR ENTRY OF AN 
ORDER (I) AUTHORIZING DEBTORS TO PAY CERTAIN  

PREPETITION TAX OBLIGATIONS, AND (II) GRANTING RELATED RELIEF 
 

Chinos Holdings, Inc. and its debtor affiliates, as debtors and debtors in 

possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), respectfully 

represent as follows in support of this motion (the “Motion”):2 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chinos Holdings, Inc. (3834); Chinos Intermediate Holdings A, Inc. (3301); Chinos 
Intermediate, Inc. (3871); Chinos Intermediate Holdings B, Inc. (3244); J. Crew Group, Inc. (4486); J. Crew 
Operating Corp. (0930); Grace Holmes, Inc. (1409); H.F.D. No. 55, Inc. (9438); J. Crew Inc. (6360); J. Crew 
International, Inc. (2712); J. Crew Virginia, Inc. (5626); Madewell Inc. (8609); J. Crew Brand Holdings, LLC 
(7625); J. Crew Brand Intermediate, LLC (3860); J. Crew Brand, LLC (1647); J. Crew Brand Corp. (1616); J. 
Crew Domestic Brand, LLC (8962); and J. Crew International Brand, LLC (7471).  The Debtors’ corporate 
headquarters and service address is 225 Liberty St., New York, NY 10281. 

2  The facts and circumstances supporting the relief requested herein are set forth in the First Day Declaration (as 
defined herein) filed contemporaneously herewith.  Capitalized terms used but not defined herein shall have the 
respective meanings ascribed to such terms in the First Day Declaration. 
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Relief Requested 

1. By this Motion, the Debtors seek, pursuant to sections 105(a), 363(b), and 

507(a) of the title 11 of the United States Code (the “Bankruptcy Code”), entry of an order 

(a) authorizing, but not directing, the Debtors to pay certain prepetition taxes, assessments, fees, 

and other charges in the ordinary course of business, including any such taxes, assessments, fees, 

and charges subsequently determined upon audit, or otherwise, to be owed 

(collectively, the “Tax Obligations”); and (b) granting related relief.  The Debtors estimate that 

approximately $13.2 million in Tax Obligations are outstanding as of the Petition Date (as 

defined herein).3   

2. The Debtors further request that the Court (a) authorize and direct all 

applicable financial institutions (collectively, the “Banks”) to receive, process, honor, and pay 

all checks presented for payment and electronic payment requests relating to the foregoing to the 

extent directed by the Debtors in accordance with this Motion and to the extent the Debtors have 

sufficient funds on deposit in their accounts with such Bank, whether such checks were 

presented or electronic requests were submitted before or after the date hereof, and (b) authorize 

all Banks to rely on the Debtors’ designation of any particular check or electronic payment 

request as appropriate pursuant to this Motion, without any duty of further inquiry, and without 

liability for following the Debtors’ instructions.   

3. The relief requested in this Motion will be without prejudice to the 

Debtors’ rights to contest the amounts of any Tax Obligations on any grounds they deem 

appropriate, or the Debtors’ ability to request further relief related to the Tax Obligations in the 

                                                 
3     The amounts provided may be affected by certain amended tax returns contemplated to be filed by the Debtors 

in order to benefit from the Coronavirus Aid, Relief, and Economic Security Act (CARES Act), Pub. L. No. 
116-136.  
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future. The Debtors propose that prior to making a payment to any of the Taxing Authorities 

(as defined herein) under the Motion, the Debtors be authorized, in their sole discretion, to settle 

all or some of the prepetition claims of such Taxing Authorities for less than their face amount 

without further notice or hearing. 

4. A proposed form of order granting the relief requested herein is annexed 

hereto as Exhibit A (the “Proposed Order”).    

Jurisdiction 

5. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§ 157(b) and 1334, and the Standing Order of Reference from the United States District Court 

for the Eastern District of Virginia, dated July 10, 1984.  This proceeding is core pursuant to 28 

U.S.C. § 157(b) and may be determined by the Court.  Venue is proper before this Court 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

Background 

6. On the date hereof (the “Petition Date”), the Debtors each commenced 

with this Court a voluntary case under chapter 11 of the Bankruptcy Code.  The Debtors are 

authorized to continue operating their businesses and managing their properties as debtors in 

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee, examiner, 

or statutory committee has been appointed in these chapter 11 cases. 

7. Contemporaneously herewith, the Debtors have filed a motion requesting 

joint administration of their chapter 11 cases pursuant to Rule 1015(b) of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 1015-1 of the Local Rules of the 

United States Bankruptcy Court for the Eastern District of Virginia 

(the “Local Bankruptcy Rules”). 
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8. Additional information regarding the Debtors’ businesses, capital 

structure, and the circumstances leading to the commencement of these chapter 11 cases is set 

forth in the Declaration of Michael J. Nicholson in Support of Debtors’ Chapter 11 Petitions and 

First Day Relief (the “First Day Declaration”), filed contemporaneously herewith and 

incorporated herein by reference. 

Debtors’ Tax Obligations 

9. The Debtors, together with their non-Debtor affiliates (collectively, the 

“Company”) are an internationally recognized multi-brand apparel and accessories retailer for 

young professionals and fashion-conscious men and women.  Through the J. Crew and Madewell 

brands, the Company has established a global footprint with approximately 500 retail store 

locations worldwide.   

10. In the ordinary course of business, the Debtors collect, withhold, and incur 

an assortment of Tax Obligations that they remit periodically to various federal, state and local 

taxing, licensing, regulatory and other governmental authorities 

(collectively, the “Taxing Authorities”).4  The Tax Obligations generally fall into the following 

categories, each of which is discussed in more detail below: (a) Sales and Use Taxes; 

(b) Franchise and Income Taxes; (c) Real Property Taxes; (d) Personal Property Taxes; 

(e) Custom Fees and Duties; (f) Regulatory and Other Taxes and Fees; and (g) Foreign Taxes 

(each as defined below).  In 2019, the Debtors paid an aggregate amount of approximately 

$287.6 million in Tax Obligations.   

11. The Debtors, in the ordinary course of their business, have generally paid 

the Tax Obligations as they became due and payable on a monthly, quarterly, semi-annually, 

                                                 
4     Due to the vast number of Taxing Authorities, a schedule of the Taxing Authorities has been omitted from this 

Motion but may be obtained upon reasonable written request to the Debtors’ proposed counsel.   
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annually, or periodic basis as required by applicable laws and regulations.  The Debtors estimate 

that approximately $13.2 million in prepetition Tax Obligations may become due and payable to 

the Taxing Authorities during the course of the chapter 11 cases, all of which is anticipated to 

become due and payable within the first twenty-one days of these chapter 11 cases.   

12. The Debtors are seeking the relief requested in this Motion because, 

among other things, the Debtors believe that many of the Tax Obligations collected prepetition 

are not property of the Debtors’ estates, but, rather, are held in trust for the Taxing Authorities.  

The Debtors also seek authority to satisfy certain prepetition Tax Obligations to, among other 

things, forestall the Taxing Authorities from taking actions that may interfere with the Debtors’ 

administration of their chapter 11 cases and the continued operations of the Debtors’ business.  

Such interference could include bringing personal liability actions against directors, officers, and 

other key employees (whose full-time attention to the Debtors’ business during the chapter 11 

cases is required to avoid business disruptions and maximize the value of the Debtors’ estates), 

asserting liens on the Debtors’ property, or assessing penalties or significant interest on past-due 

taxes.  In addition, non-payment of the Tax Obligations may give rise to priority claims pursuant 

to section 507(a)(8) of the Bankruptcy Code.  Accordingly, the Debtors submit that the relief 

requested herein is in the best interests of the Debtors’ estates. 

A.  Sales and Use Taxes 

13. The Debtors incur or collect from customers a variety of state and local 

sales taxes in connection with the sale of various products in the Debtors’ physical and online 

stores (collectively, the “Sales Taxes”).  Sales Taxes are essentially general consumption taxes 

charged at the point of purchase for certain goods, which are established by the applicable 

Taxing Authority as a percentage of the retail price of the good purchased. 
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14. The Debtors incur use taxes on account of the purchase of various 

inventory, supplies, or other goods utilized by the Debtors in the ordinary course of business 

(collectively, the “Use Taxes” and, together with Sales Taxes, “Sales and Use Taxes”).  Use 

Taxes typically arise if a supplier does not have business operations in the state in which it is 

supplying goods and, therefore, does not charge sales tax on goods that are otherwise taxable to 

the purchaser.  In total, the Debtors file 3,267 tax returns for Sales and Use Taxes annually in 45 

different jurisdictions.   

15. As a general matter, the Debtors are required to remit Sales and Use Taxes 

to the applicable Taxing Authorities on a monthly basis.  Certain Taxing Authorities accept a 

prepayment of Sales and Use Taxes where, like a deposit, the Debtors prepay Sales and Use 

Taxes to cover future liabilities before the due date (the “Prepayment”).  Of those Taxing 

Authorities that accept Prepayments, the Debtors remit Prepayments on a monthly basis.   

16. On average, the Debtors remit approximately $10.7 million per month in 

aggregate Sales and Use Taxes, including any Prepayments.  Although the Debtors believe they 

are current with respect to their payment of Sales and Use Taxes, the Debtors estimate that, as of 

the Petition Date, they owe approximately $6.5 million in Sales and Use Taxes, all of which will 

become due and payable within the first twenty-one days of these chapter 11 cases.   

B.  Franchise and Income Taxes 

17. The Debtors incur franchise and income taxes assessed by certain Taxing 

Authorities to operate their businesses in applicable jurisdiction (“Franchise Taxes”), which are 

remitted by the Debtors on an annual basis.  Franchise Taxes vary by jurisdiction and may be 

based on a flat fee, net operating income, gross receipts, or capital employed.  
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18.  In connection with Franchise Taxes, the Debtors are required to make 

payments for amounts due to certain states and localities that require the Debtors pay income or 

corporate taxes, including gross receipts taxes (“Income Taxes”).  Income Taxes are generally 

remitted by the Debtors on a quarterly basis, and the next quarterly payment of Income Taxes 

will become due and payable on May 15, 2020.  Generally, most Income Taxes are calculated as 

a percentage of net income (the difference between gross receipts and expenses, after accounting 

for additional write-offs) (together with the Franchise Taxes, the “Franchise and Income 

Taxes”).   

19. In 2019, the Debtors remitted approximately $1.4 million in Franchise and 

Income Taxes.  Although the Debtors believe that they are current with respect to their payment 

of Franchise and Income Taxes, the Debtors estimate that, as of the Petition Date, they owe 

approximately $1 million in prepetition Franchise and Income Taxes, all of which will become 

due and payable within the first twenty-one days of these chapter 11 cases.   

C.  Real and Personal Property Taxes 

20. In 2019, the Debtors filed 377 property tax returns and paid 332 property 

tax bills on account of Real Property and Personal Property (each as defined and described 

below).   

21. The Debtors own two parcels of non-residential real property: (a) an 

approximately 425,000 square foot operations facility in Lynchburg, Virginia, and (b) an 

approximately 282,000 square foot distribution facility in Asheville, North Carolina (together, 

the “Real Property”).  State and local laws in Virginia and North Carolina grant the applicable 

Taxing Authorities the power to levy property taxes against the Debtors’ real and personal 

property (the “Direct Real Property Taxes”).  The Debtors pay Direct Real Property Taxes to 
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the relevant Taxing Authority on an annual basis.  The Debtors estimate that, as of the Petition 

Date, they have accrued approximately $90,000 in Direct Real Property Taxes, none of which 

will become due and payable within the first twenty-one days of these chapter 11 cases.   

22. The Debtors otherwise lease storefront properties in 44 states and the 

District of Columbia, Canada, and the United Kingdom, ranging in size from 1,300 to 21,000 

square feet.  With respect to these leased properties, the Debtors pay their pro rata share of Real 

Property Taxes to the landlords who own the property (the “Indirect Real Property Taxes” and, 

together with Direct Real Property Taxes, “Real Property Taxes”).  Generally, the Debtors 

remit Indirect Real Property Taxes to the applicable landlords on a monthly basis as part of their 

rent payment obligations.  In 2019, the Debtors estimate that they paid landlords approximately 

$22.5 million on account of Indirect Real Property Taxes.  The Debtors estimate that, as of the 

Petition Date, they have accrued $3.1 million in Indirect Real Property Taxes, all of which will 

become due and payable within the first twenty-one days of these chapter 11 cases.  

23. In addition, Taxing Authorities have the power to levy property taxes 

against the Debtors’ personal property (the “Personal Property Taxes”).  As a general matter, 

Personal Property Taxes are measured based on certain of the Debtors assets, including items 

such as shelving and cash registers.   

24. The Debtors generally pay Personal Property Taxes on an annual basis.  

Certain Taxing Authorities may assert a lien for Personal Property Taxes upon the property so 

taxed.  On average, the Debtors pay approximately $1.7 million in aggregate Personal Property 

Taxes per year.  Although the Debtors believe that they are current with respect to their payment 

of Personal Property Taxes, the Debtors estimate that, as of the Petition Date, they have accrued 
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approximately $140,000 in Personal Property Taxes, all of which will become due and payable 

within the first twenty-one days of these chapter 11 cases.   

D.  Custom Fees and Duties 

25. Like many retailers, many of the essential vendors and services providers 

utilized by the Debtors are located outside of the United States.  In connection with the 

importation and/or transportation of inventory or other goods  provided by these foreign vendors 

and service providers and used by the Debtors in the operation of their businesses, the Debtors 

are subject to certain custom fees, as well as various detention and demurrage fees, tariffs and 

excise taxes, and other similar obligations (collectively, the “Custom Fees and Duties”).  .   

26. The majority of the Debtors’ Tax Obligations are Custom Fees and Duties. 

In 2019, the Debtors remitted approximately $130.6 million in aggregate Custom Fees Duties to 

the applicable Taxing Authorities.  As of the Petition Date, the Debtors estimate that they have 

accrued approximately $2.2 million in aggregate Custom Fees and Duties, all of which will 

become due and payable within the first twenty-one days of these chapter 11 cases.  

E.  Regulatory and Other Taxes and Fees 

27. The Debtors incur a variety of taxes and fees required to operate their 

business in certain states, including certain business rates, business licenses, commercial activity 

taxes, commercial rent taxes, and tourism and environmental fees 

(the “Regulatory and Other Taxes and Fees”).  The method for calculating these taxes and fees 

and the deadlines for paying such amounts vary by jurisdiction.  

28. In 2019, the Debtors remitted approximately $2.0 million in aggregate 

Regulatory and Other Taxes and Fees to the applicable Taxing Authorities.  As of the Petition 

Date, the Debtors estimate that they have accrued approximately $50,000 in aggregate 
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Regulatory and Other Taxes and Fees, all of which will become due and payable within the first 

twenty-one days of these chapter 11 cases.  

F.  Foreign Taxes 

29. Given the Debtors’ significant international operations, the Debtors incur 

or collect from customers taxes levied by foreign governmental authorities, including but not 

limited to, goods and services tax and foreign income tax (collectively, the “Foreign Taxes”).  In 

2019, the Debtors remitted approximately $1.6 million in Foreign Taxes.  As of the Petition 

Date, the Debtors have accrued approximately $70,000 in Foreign Taxes that have not yet been 

paid, all of which will become due and payable within twenty-one days following the Petition 

Date.  

Good Faith Estimates 

30. The amounts of the Tax Obligations listed above are good faith estimates 

based on the Debtors’ books and records and remain subject to potential and ongoing audits and 

other adjustments.  As such, the Debtors also seek authority under the Proposed Order to pay any 

prepetition Tax Obligations due and payable following audit and review.   

Relief Requested Should Be Granted 

31. Ample cause exists to authorize the payment of the Tax Obligations, 

including that (a) the failure to pay the Tax Obligations may interfere with the Debtors’ 

continued operations; (b) certain of the Tax Obligations may not be property of the Debtors’ 

estates; (c) the failure to pay prepetition Property Taxes may increase the scope of secured and 

priority claims held by the applicable Taxing Authorities against the Debtors’ estates; and 

(d)  the Court has authority to grant the requested relief under sections 105(a), 363(b), 507(a) and 

541(d) of the Bankruptcy Code. 
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A. Payment of the Tax Obligations Is Warranted Under Sections 363(b)(1) and 
105(a) of the Bankruptcy Code and Doctrine of Necessity  

32. The Court may authorize a debtor to pay certain prepetition obligations 

pursuant to section 363(b) of the Bankruptcy Code.  11 U.S.C. § 363(b)(1).  Section 363(b) 

provides, in pertinent part, that “[t]he trustee, after notice and a hearing, may use, sell, or lease, 

other than in the ordinary course of business, property of the estate.”  To approve the use of 

assets outside the ordinary course of business, courts require only that the debtor show that a 

sound business purpose justifies such actions.  In re W.A. Mallory Co., 214 B.R. 834, 836 

(Bankr. E.D. Va. 1997) (“This Court follows the ‘sound business purpose’ test when examining 

§ 363(b) sales.”); In re WBQ P’ship, 189 B.R. 97, 102 (Bankr. E.D. Va. 1995).  Courts in this 

and other districts have consistently been reluctant to interfere with corporate decisions “unless it 

is shown that the bankrupt’s decision was one taken in bad faith or in gross abuse of the 

bankrupt’s retained business discretion.”  Lubrizol Enters., Inc. v. Richmond Metal Finishers, 

Inc., 756 F.2d 1043, 1047 (4th Cir. 1985). 

33. In addition, the Court has the authority, pursuant to its equitable powers 

under section 105(a) of the Bankruptcy Code, to authorize the relief requested herein because 

such relief is necessary for the Debtors to carry out their fiduciary duties under section 1107(a) 

of the Bankruptcy Code.  Section 1107(a) of the Bankruptcy Code “contains an implied duty of 

the debtor-in-possession” to “protect and preserve the estate, including an operating business’ 

going-concern value,” on behalf of the debtor’s creditors and other parties in interest.  

11 U.S.C. § 1107(a); see In re CEI Roofing, Inc., 315 B.R. 50, 59 (Bankr. N.D. Tex. 2004) 

(citations omitted); see also In re Penick Pharm., Inc., 227 B.R. 229, 232–33 (Bankr. S.D.N.Y. 

1998) (“[U]pon filing its petition, the Debtor became debtor in possession and, through its 

management . . . was burdened with the duties and responsibilities of a bankruptcy trustee.”).   
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34. Furthermore, in a long line of well-established decisions, courts in this and 

other jurisdictions have consistently permitted payment of prepetition obligations that are 

necessary to preserve or enhance the value of a debtor’s estate.  See, e.g., In re United Am., Inc., 

327 B.R. 776, 781 (Bankr. E.D. Va. 2005) (acknowledging payment of select prepetition 

unsecured claims is a necessary deviation from equal treatment of creditors because “otherwise 

there will be no reorganization and no creditor will have an opportunity to recoup any part of its 

prepetition claim”); In re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (noting a court 

may permit pre-plan payment of a prepetition obligation under section 105(a) of the Bankruptcy 

Code “when essential to the continued operation of the debtor”); In re Lehigh & New Eng. Ry. 

Co., 657 F.2d 570, 581 (3d Cir. 1981) (holding that if a prepetition claim “is essential to the 

continued operation of the . . . [business] during reorganization, payment may be authorized even 

if it is made out of [the] corpus”); Dudley v. Mealey, 147 F.2d 268, 271 (2d Cir. 1945) 

(extending doctrine for payment of prepetition claims beyond railroad reorganization cases), 

cert. denied 325 U.S. 873 (1945).  This “doctrine of necessity” thus provides that the Court can 

exercise its equitable power to allow payment of prepetition claims. 

35. Nonpayment of the Tax Obligations could cause certain Taxing 

Authorities to take adverse action against the Debtors or their chapter 11 estates, including by 

asserting liens on the Debtors’ assets or seeking to lift the automatic stay to take adverse actions, 

which could impose significant costs on the Debtors’ estates and divert resources.  Additionally, 

failure to pay the Tax Obligations may jeopardize the Debtors’ maintenance of good standing to 

operate in the jurisdictions in which they do business.  For example, Taxing Authorities could 

impose penalties on and charge the Debtors accrued interest for their failure to pay certain Tax 
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Obligations. Continued non-payment could result in tax levies and even store closures.  Neither 

the Debtors’ businesses nor their chapter 11 strategy can afford to endure such material setbacks.  

36. In addition, if certain Tax Obligations remain unpaid by the Debtors, the 

Debtors’ officers and directors may be subject to lawsuits or prosecution during the pendency of 

these chapter 11 cases.  The dedicated and active participation of the Debtors’ directors, officers, 

and other key employees is not only integral to the Debtors’ continued, uninterrupted operations, 

but also essential to the orderly administration of these chapter 11 cases.  The threat of a lawsuit 

or criminal prosecution and any ensuing liability would distract the Debtors and their personnel 

from important tasks, to the detriment of all parties in interest. 

37. Courts in this district have previously granted relief similar to the relief 

that the Debtors request herein.  See, e.g., In re Pier 1 Imports, Inc., No. 20-30805 (KRH) 

[Docket No. 374] (Bankr. E.D. Va. Mar. 17, 2020); In re Gemstone Solutions Group, Inc., No. 

19-30258 (KLP) [Docket No. 69] (Bankr. E.D. Va. Jan. 17, 2019); In re Toys “R” Us, Inc., No. 

17-34665 (KLP) [Docket No. 727] (Bankr. E.D. Va. Oct. 24, 2017); In re Gymboree Corp., No. 

17-32986 (KLP) [Docket No. 377] (Bankr. E.D. Va. June 12, 2017); In re Penn Virginia Corp., 

No. 16-32395 (KLP) [Docket No. 252] (Bankr. E.D. Va. June 8, 2016); In re Alpha Nat. Res., 

Inc., No. 15-33896 (KRH) [Docket No. 354] (Bankr. E.D. Va. Sept. 3, 2015); In re James River 

Coal Co., Case No. 14-31848 (KRH) [Docket No. 215] (Bankr. E.D. Va. May 7, 2014).  

38. Accordingly, the relief requested by this Motion represents a sound 

exercise of the Debtors’ business judgment, is necessary to avoid immediate and irreparable 

harm to the Debtors’ estates, and is justified under sections 363(b) and 105(a) of the Bankruptcy 

Code.  Authorizing the Debtors to pay prepetition amounts related to Tax Obligations is in the 

best interests of the Debtors, their estates, and their economic stakeholders.  
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B. Certain Tax Obligations May Not Be Property of the Debtors’  Estates 

39. Some of the Tax Obligations, such as certain Sales and Use Taxes, may 

constitute “trust fund” taxes, which the Debtors are required to collect and hold in trust for 

payment to the applicable Taxing Authorities.  Section 541(d) of the Bankruptcy Code provides, 

in relevant part, as follows: 

Property in which the debtor holds, as of the 
commencement of the case, only legal title and not an 
equitable interest . . . becomes property of the estate . . . 
only to the extent of the debtor’s legal title to such 
property, but not to the extent of any equitable interest in 
such property that the debtor does not hold.  

11 U.S.C. § 541(d). 

40. If the Debtors have collected or hold Tax Obligations in trust for payment 

to the Taxing Authorities, such funds do not constitute property of the Debtors’ estates.  See, e.g., 

Begier v. IRS, 496 U.S. 53, 60–62 (1990) (holding that excise and withholding taxes are property 

held by a debtor in trust for another and, as such, are not property of the debtor’s estate); Shank 

v. Walsh, State Dept. of Revenue (In re Shank), 792 F.2d 829, 833 (9th Cir. 1986) (sales tax 

required by state law to be collected by sellers from their customers is a “trust fund” tax and not 

released by bankruptcy discharge); DeChiaro v. N.Y. State Tax Comm’n, 760 F. 2d 432, 435036 

(2d Cir. 1985) (same); City of Farrell v. Sharon Steel Corp., 41 F.3d 92, 96 (3d Cir. 1994) 

(finding that withholding taxes were subject to a trust); (In re Am. Int’l Airways, Inc., 70 B.R. 

102, 103 (Bankr. E.D. Pa. 1987) (holding that funds held in trust for federal excise and 

withholding taxes are not property of the debtor’s estate).  The Debtors, therefore, generally do 

not have an equitable interest in such funds, and they should be permitted to pay the applicable 

Tax Obligations to the Taxing Authorities as they become due. 
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C. Failure to Pay Prepetition Taxes and Fees May Increase the Scope of 
Secured and Priority Claims Held by Taxing Authorities 

41. Payment of prepetition Tax Obligations is also warranted in this case 

because the Debtors’ nonpayment may increase the amount of secured claims held by Taxing 

Authorities against the Debtors’ estates. Specifically, Taxing Authorities may assert liens against 

any Real or Personal property for which the Tax Obligations are due and owing.  Arguably, the 

relation back of a tax lien to the assessment or tax status date generally does not affect the 

enforceability of the tax lien against a debtor or violate the automatic stay imposed by section 

362(a) of the Bankruptcy Code. See 11 U.S.C. § 362(b)(3).  In fact, the creation and perfection of 

such a lien may not violate the automatic stay—even if the lien arises under applicable law for 

taxes due after the Petition Date. See 11 U.S.C. § 362(b)(18) (automatic stay does not apply to 

“the creation or perfection of a statutory lien for an ad valorem property tax, or a special tax or 

special assessment on real property whether or not ad valorem, imposed by a governmental unit, 

if such tax or assessment comes due after the date of the filing of the petition.”); see also In re 

Lenton, 358 B.R. 651, 659 n.20 (Bankr. E.D. Pa. 2006) (noting that under section 362(b)(18) the 

automatic stay does not apply to perfecting real estate tax assessments); In re Gifaldi, 207 B.R. 

54, 56 n.1 (Bankr. W.D.N.Y. 1997) (noting that section 362(b)(18) reversed case law that had 

held that the creation of a statutory lien for ad valorem property taxes violated the automatic 

stay). 

42. Furthermore, to the extent the Taxing Authorities hold oversecured claims, 

if the prepetition Tax Obligations are not paid, postpetition interest, fees, penalties, and other 

charges may accrue. See 11 U.S.C. § 506(b); United States v. Ron Pair Enters., Inc., 489 U.S. 

235, 241‒43 (1989) (holding that nonconsensual lienholders may receive interest on their claims 

under section 506(b) of the Bankruptcy Code).  Even if such Tax Obligations are not treated as 
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secured claims, they may still, as discussed below, be entitled to priority treatment. See 11 

U.S.C. § 507(a)(8). Any attendant penalties assessed by the applicable Taxing Authorities on 

delinquent taxes owed by the Debtors may be entitled to similar treatment. The Debtors’ failure 

to pay prepetition Tax Obligations thus may increase the amount of priority claims held by the 

Taxing Authorities against the Debtors’ estates.  Indeed, if the Debtors are required to pay 

interest on such tax claims, section 511 of the Bankruptcy Code provides that “the rate of interest 

shall be the rate determined under applicable nonbankruptcy law,” which may exceed prevailing 

market interest rates. See 11 U.S.C. § 511(a).   

43. Accordingly, prompt payment of the Tax Obligations may avoid the 

potential imposition of liens, prevent the accrual of interest charges and unnecessary fees and 

penalties on such claims, and eliminate claims for interest at potentially above-market rates for 

any resulting secured claims, all thereby preserving the value of the Debtors’ estates and 

maximizing the distribution available for other creditors. 

D. Paying Prepetition Taxes and Fees Will Affect Only Timing of Payments  

44. Most, if not all, of the Tax Obligations described herein may be afforded 

priority status pursuant to section 507(a)(8) of the Bankruptcy Code. See 11 U.S.C. 

§ 507(a)(8)(A) (“[A] tax on or measured by income or gross receipts for a taxable year ending on 

or before the date of the filing of the petition . . . .”); id. at (B) (“[A] property tax incurred before 

the commencement of the case and last payable without penalty after one year before the date of 

the filing of the petition . . . .”); id. at (C) (“[A] tax required to be collected or withheld and for 

which the debtor is liable in whatever capacity . . . .”) id. at (G) (“[A] penalty related to a claim 

of a kind specified in this paragraph and in compensation for actual pecuniary loss . . . .”); id. at 

(E) (“[An] excise tax on . . . a transaction occurring before the date of the filing of the petition”). 

Thus, payment of such Tax Obligations would give the Taxing Authorities no more than that to 
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which they otherwise would be entitled to under a chapter 11 plan, which will save the Debtors 

the potential interest expense, legal expense, and penalties that otherwise might accrue on, or be 

incurred in connection with, such Tax Obligations. 

45. Courts frequently authorize early payment of priority claims when such 

early payment is intended to prevent some harm or to procure some benefit for the estate. See, 

e.g., CEI Roofing, 315 B.R. at 60–61 (finding that authorization of early payment of priority 

claims does not upset the Code’s priority scheme or trigger concerns of unfair discrimination); 

CoServ, 273 B.R. at 493 (implying that bankruptcy court may authorize early payment of 

prepetition priority claims in instances where nonpayment could impair debtor’s ability to 

operate); Equalnet Commc’ns, 258 B.R. at 370 (stating that court may authorize pre-plan 

payment of priority claims, including certain tax claims, because “the need to pay these claims in 

an ordinary course of business time frame is simple common sense”). 

46. To the extent the prepetition Tax Obligations are priority claims, they 

must be paid in full before any general unsecured obligations of the Debtors may be satisfied. 

The Debtors submit, as discussed more fully below, that sufficient funds exist to pay all the 

prepetition Tax Obligations. Accordingly, the proposed relief will affect only the timing of 

payment of prepetition Tax Obligations and will not prejudice the rights of any general 

unsecured creditor or other party in interest. 

E. Cause Exists to Authorize Debtors’ Financial Institutions to Honor Checks 
 and Electronic Fund Transfers  

47. The Debtors anticipate having sufficient funds to pay the amounts on 

account of the Tax Obligations in the ordinary course of business using expected cash flows 

from ongoing business operations and, subject to Court approval, cash collateral and proceeds 

from postpetition financing.  In addition, under the Debtors’ existing cash management system, 

Case 20-32181    Doc 10    Filed 05/04/20    Entered 05/04/20 08:01:58    Desc Main
Document      Page 17 of 27



 

 18 
 

the Debtors can readily identify whether checks or wire transfer requests are payments 

authorized by the relief requested in this Motion.  Accordingly, the Debtors believe that checks 

or wire transfer requests, other than those relating to authorized payments, will not be honored 

inadvertently and that the Court should authorize the Banks, when requested by the Debtors, to 

receive, process, honor and pay any and all checks or wire transfer requests in respect of the 

relief requested herein, to the extent that the Debtors have sufficient funds on deposit in their 

accounts with such Banks, and such Banks may rely on the representations of the Debtors 

without any duty of further inquiry and without liability for following the Debtors’ instructions.  

Debtors Have Satisfied Bankruptcy Rule 6003(b) 

48. Bankruptcy Rule 6003(b) provides that, to the extent relief is necessary to 

avoid immediate and irreparable harm, a Bankruptcy Court may issue an order granting “a 

motion to use, sell, lease, or otherwise incur an obligation regarding property of the estate, 

including a motion to pay all or part of a claim that arose before the filing of the petition” before 

twenty-one days after filing of the petition.  Fed. R. Bankr. P. 6003(b).  As described above, 

failure to pay the Tax Obligations may interfere with the Debtors’ continued operations and 

chapter 11 strategy, and increase the scope of secured and priority claims held by the applicable 

Taxing Authorities against the Debtors’ estates.  Accordingly, the Debtors submit that the relief 

requested herein is necessary to avoid immediate and irreparable harm to their estates, and 

therefore, Bankruptcy Rule 6003 is satisfied. 

Bankruptcy Rules 6004(a) and (h) 

49. To implement the foregoing successfully, the Debtors request that the 

Court find that notice of the Motion is adequate under Bankruptcy Rule 6004(a) under the 

circumstances, and waive the fourteen (14) day stay of an order authorizing the use, sale, or lease 

of property under Bankruptcy Rule 6004(h).  As explained above and in the First Day 
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Declaration, the relief requested herein is necessary to avoid immediate and irreparable harm to 

the Debtors.  Accordingly, ample cause exists to justify finding that the notice requirements 

under Bankruptcy Rule 6004(a) have been satisfied and to grant a waiver of the fourteen (14) day 

stay imposed by Bankruptcy Rule 6004(h), to the extent such notice requirements and such stay 

apply. 

Waiver of Separate Memorandum of Points and Authorities 

50. The Debtors respectfully request that the Court regard any argument and 

citations set forth herein as a written memorandum of facts, reasons, and authorities that has been 

combined with the relief requested herein, as permitted by Local Bankruptcy Rule 9013-1(G)(1).  

Alternatively, the Debtors respectfully request that the Court waive any requirement set forth in 

Local Bankruptcy Rule 9013-1(G)(1) that this Motion be accompanied by such a written 

memorandum.  

Reservation of Rights 

51. Nothing contained herein is intended or shall be construed as (a) an 

admission as to the validity of any claim against the Debtors; (b) a waiver of the Debtors’ or any 

appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors; (c) a waiver of any claims or causes of action which may exist against any 

creditor or interest holder; or (d) an approval, assumption, adoption, or rejection of any 

agreement, contract, lease, program, or policy between the Debtors and any third party under 

section 365 of the Bankruptcy Code.  Likewise, if the Court grants the relief sought herein, any 

payment made pursuant to the Court’s order is not intended to be and should not be construed as 

an admission to the validity of any claim or a waiver of the Debtors’ rights to dispute such claim 

subsequently.   
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Notice 

52. Notice of this Motion will be provided to (a) the Office of the United 

States Trustee for the Eastern District of Virginia; (b) the holders of the 30 largest unsecured 

claims against the Debtors on a consolidated basis; (c) counsel to the DIP Agent; (d) counsel to 

the Prepetition ABL Agent; (e) counsel to the Prepetition Term Loan Agent; (f) counsel to the 

IPCo Notes Trustees; (g) counsel to the Ad Hoc Committee; (h) counsel to the Sponsors; (i) the 

Internal Revenue Service; (j) the United States Attorney’s Office for the Eastern District of 

Virginia; (k) the Securities and Exchange Commission; (l) the Taxing Authorities; and (m) any 

other party that has requested service pursuant to Bankruptcy Rule 2002 as of the time of service 

(collectively, the “Notice Parties”).  The Debtors believe that no further notice is required under 

the circumstances.  

No Prior Request 

53. No previous request for the relief sought herein has been made by the 

Debtors to this or any other court. 

 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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WHEREFORE the Debtors respectfully request entry of the Proposed Order and 

granting the relief requested herein and such other and further relief as the Court may deem just 

and appropriate. 

Dated: May 4, 2020 
 Richmond, Virginia 
 

/s/  Henry P. (Toby) Long, III 
HUNTON ANDREWS KURTH LLP 
Tyler P. Brown (VSB No. 28072) 
Henry P. (Toby) Long, III (VSB No. 75134) 
Nathan Kramer (VSB No. 87720) 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Telephone:  (804) 788-8200 
Facsimile:    (804) 788-8218 

 
-and- 
 
WEIL, GOTSHAL & MANGES LLP 
Ray C. Schrock, P.C. (pro hac vice admission pending) 
Ryan Preston Dahl (pro hac vice admission pending) 
Candace M. Arthur (pro hac vice admission pending) 
Daniel Gwen (pro hac vice admission pending) 
767 Fifth Avenue 
New York, New York  10153 
Telephone:  (212) 310-8000 
Facsimile:   (212) 310-8007 

Proposed Attorneys for Debtors  
and Debtors in Possession 
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WEIL, GOTSHAL & MANGES LLP 
Ray C. Schrock, P.C. (pro hac vice admission pending) 
Ryan Preston Dahl (pro hac vice admission pending) 
Candace M. Arthur (pro hac vice admission pending) 
Daniel Gwen (pro hac vice admission pending) 
767 Fifth Avenue 
New York, New York  10153 
Telephone:  (212) 310-8000 
Facsimile:   (212) 310-8007 

HUNTON ANDREWS KURTH LLP 
Tyler P. Brown (VSB No. 28072) 
Henry P. (Toby) Long, III (VSB No. 75134) 
Nathan Kramer (VSB No. 87720) 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Telephone:  (804) 788-8200 
Facsimile:    (804) 788-8218 

Proposed Attorneys for Debtors and Debtors in Possession 

 
UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF VIRGINIA 
RICHMOND DIVISION 

------------------------------------------------------------ x  
 :  
In re : Chapter 11 
 :  
CHINOS HOLDINGS, INC., et al., : Case No. 20–________  
 :  
    Debtors. 1 : (Jointly Administered) 
   :  
------------------------------------------------------------ x  

 
ORDER AUTHORIZING DEBTORS TO (I) PAY CERTAIN  

PREPETITION TAX OBLIGATIONS, AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of Chinos Holdings, Inc. and its debtor 

affiliates, as debtors and debtors in possession in the above-captioned chapter 11 cases 

(collectively, the “Debtors”), for entry of an order (the “Order”) (a) authorizing the Debtors to 

pay the Tax Obligations, and (b) granting related relief, pursuant to sections 105(a), 363(b), 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chinos Holdings, Inc. (3834); Chinos Intermediate Holdings A, Inc. (3301); Chinos 
Intermediate, Inc. (3871); Chinos Intermediate Holdings B, Inc. (3244); J. Crew Group, Inc. (4486); J. Crew 
Operating Corp. (0930); Grace Holmes, Inc. (1409); H.F.D. No. 55, Inc. (9438); J. Crew Inc. (6360); J. Crew 
International, Inc. (2712); J. Crew Virginia, Inc. (5626); Madewell Inc. (8609); J. Crew Brand Holdings, LLC 
(7625); J. Crew Brand Intermediate, LLC (3860); J. Crew Brand, LLC (1647); J. Crew Brand Corp. (1616); J. 
Crew Domestic Brand, LLC (8962); and J. Crew International Brand, LLC (7471).  The Debtors’ corporate 
headquarters and service address is 225 Liberty St., New York, NY 10281. 

2  Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such 
terms in the Motion. 
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507(a), and 541 of title 11 of the United States Code (the “Bankruptcy Code”), all as more fully 

set forth in the Motion; and the Court having jurisdiction to consider the Motion and the relief 

requested therein pursuant to 28 U.S.C. §§ 157(a)-(b) and §1334, and the Standing Order of 

Reference from the United States District Court for the Eastern District of Virginia, dated July 

10, 1984; and consideration of the Motion and the requested relief being a core proceeding 

pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C. 

§§ 1408 and 1409; and due and proper notice of the Motion having been provided to the Notice 

Parties under the circumstances, and it appearing that no other or further notice need be 

provided; and this Court having held a hearing to consider the relief requested in the Motion; and 

upon the First Day Declaration and the record of the hearing on the Motion; and all objections to 

the relief requested in the Motion having been withdrawn, resolved, or overruled; and the Court 

having determined that the legal and factual bases set forth in the Motion establish just cause for 

the relief granted herein; and it appearing that the relief requested in the Motion is necessary to 

avoid immediate and irreparable harm to the Debtors and their estates as contemplated by Rule 

6003 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and after due 

deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT 

1. The Motion is granted to the extent set forth herein. 

2. The Debtors are authorized, but not directed, in the ordinary course of 

business as such obligations become due, to pay all Tax Obligations, including all of those Tax 

Obligations subsequently determined, upon audit or otherwise, to be owed, without further order 

of the Court.   
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3. The Debtors are further authorized, but not directed, in their sole 

discretion, to settle some or all Tax Obligations for less than their face amount without further 

notice or hearing. 

4. Each of the Banks at which the Debtors maintain their accounts relating to 

the payment of the Tax Obligations are authorized to (a) receive, process, honor, and pay all 

checks presented for payment and to honor all fund transfer requests made by the Debtors related 

thereto, to the extent that sufficient funds are on deposit in those accounts and (b) accept and rely 

on all representations made by the Debtors with respect to which checks, drafts, wires, or 

automated clearing house transfers should be honored or dishonored in accordance with this or 

any other order of the Court, whether such checks, drafts, wires, or transfers are dated prior to, 

on, or subsequent to the Petition Date, without any duty to inquire otherwise. 

5. The Debtors are authorized, but not directed, to issue new postpetition 

checks, or effect new electronic funds transfers, on account of the Tax Obligations, as set forth 

herein, and to replace any prepetition checks or electronic fund transfer requests that may be lost 

or dishonored or rejected as a result of the commencement of the Debtors’ chapter 11 cases.   

6. Nothing contained in the Motion or this Order, nor any payment made 

pursuant to the authority granted by this Order, is intended to be or shall be construed as (a) an 

admission as to the validity of any claim against the Debtors, (b) a waiver of the Debtors’ or any 

appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors, (c) a waiver of any claims or causes of action which may exist against any 

creditor or interest holder, or (d) an approval, assumption, adoption, or rejection of any 

agreement, contract, lease, program, or policy between the Debtors and any third party under 

section 365 of the Bankruptcy Code. 

Case 20-32181    Doc 10    Filed 05/04/20    Entered 05/04/20 08:01:58    Desc Main
Document      Page 25 of 27



 

4 
 
 

7. Notwithstanding anything to the contrary contained in the Motion or this 

Order, any payment to be made and any relief or authorization granted hereunder shall not be 

inconsistent with, and shall be subject to, the requirements imposed on the Debtors in any orders 

entered by this Court authorizing the Debtors to obtain debtor-in-possession financing and 

authorizing the use of cash collateral (any such order, a “DIP Order”).  To the extent that there 

may be any inconsistency between the terms of this Order and the terms of any DIP Order, the 

terms of the DIP Order will govern. 

8. Notwithstanding entry of this Order, nothing herein shall create, nor is 

intended to create, any rights in favor of or enhance the status of any claim held by, any party. 

9. The requirements of Bankruptcy Rule 6003(b) have been satisfied. 

10. Under the circumstances of these chapter 11 cases, notice of the Motion is 

adequate under Bankruptcy Rule 6004(a) and the Local Bankruptcy Rules. 

11. Notwithstanding Bankruptcy Rule 6004(h), this Order shall be 

immediately effective and enforceable upon its entry. 

12. The requirement under Local Bankruptcy Rule 9013-1(G) to file a 

memorandum of law in connection with the Motion is waived. 

13. The Debtors are authorized to take all action necessary to effectuate the 

relief granted in this Order. 

14. The Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation, and/or enforcement of this Order. 

Dated:  , 2020 
 Richmond, Virginia 

  
UNITED STATES BANKRUPTCY JUDGE 
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WE ASK FOR THIS: 

 
/s/ Henry P. (Toby) Long, III    
HUNTON ANDREWS KURTH LLP 
Tyler P. Brown (VSB No. 28072) 
Henry P. (Toby) Long, III (VSB No. 75134) 
Nathan Kramer (VSB No. 87720) 
Riverfront Plaza, East Tower  
951 East Byrd Street 
Richmond, VA 23219 
Tel:  (804) 788-8200 
Fax:  (804) 788-8218 
 
-and- 
 
WEIL, GOTSHAL & MANGES LLP 
Ray C. Schrock, P.C. (pro hac vice admission pending) 
Ryan Preston Dahl (pro hac vice admission pending) 
Candace M. Arthur (pro hac vice admission pending) 
Daniel Gwen (pro hac vice admission pending) 
767 Fifth Avenue 
New York, New York  10153 
Telephone:  (212) 310-8000 
Facsimile:   (212) 310-8007 

Proposed Attorneys for Debtors  
and Debtors in Possession 
 
 

CERTIFICATION OF ENDORSEMENT 
UNDER LOCAL BANKRUPTCY RULE 9022-1(C) 

 

I hereby certify that the foregoing proposed order has been endorsed by or served 
upon all necessary parties. 

 /s/ Henry P. (Toby) Long, III 
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