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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

------------------------------------------------------------ x  
 :  
In re : Chapter 11 
 :  
CHINOS HOLDINGS, INC., et al., : Case No. 20–32181 (KLP)  
 :  
    Debtors.1 : (Jointly Administered) 
   :  
------------------------------------------------------------ x  

DEBTORS’ OMNIBUS REPLY TO OBJECTIONS TO APPROVAL OF 
THEIR PROPOSED DISCLOSURE STATEMENT AND RELATED RELIEF 

Chinos Holdings, Inc. and its debtor affiliates, as debtors and debtors in possession 

in the above-captioned chapter 11 cases (collectively, the “Debtors”), respectfully represent as 

follows in support of this reply (the “Reply”) to the objections to the Motion of Debtors for Entry 

of an Order (I) Approving the Proposed Disclosure Statement and the Form and Manner of the 

Notice of the Disclosure Statement Hearing, (II) Establishing Solicitation and Voting Procedures, 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chinos Holdings, Inc. (3834); Chinos Intermediate Holdings A, Inc. (3301); Chinos 
Intermediate, Inc. (3871); Chinos Intermediate Holdings B, Inc. (3244); J. Crew Group, Inc. (4486); J. Crew 
Operating Corp. (0930); Grace Holmes, Inc. (1409); H.F.D. No. 55, Inc. (9438); J. Crew Inc. (6360); J. Crew 
International, Inc. (2712); J. Crew Virginia, Inc. (5626); Madewell Inc. (8609); J. Crew Brand Holdings, LLC 
(7625); J. Crew Brand Intermediate, LLC (3860); J. Crew Brand, LLC (1647); J. Crew Brand Corp. (1616); J. 
Crew Domestic Brand, LLC (8962); and J. Crew International Brand, LLC (7471).  The Debtors’ corporate 
headquarters and service address is 225 Liberty St., New York, NY 10281. 
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(III) Scheduling Confirmation Hearing, (IV) Establishing Notice and Objection Procedures for 

Confirmation of the Debtors’ Plan, and (V) Granting Related Relief [Docket No. 471] (the 

“Motion”) seeking, among other things, approval of the Proposed Disclosure Statement for Joint 

Prearranged Chapter 11 Plan of Reorganization of Chinos Holdings, Inc. and Its Affiliated 

Debtors (with Technical Changes) (as amended, the “Disclosure Statement”): 

Preliminary Statement 

1. The Debtors commenced these chapter 11 cases during an unprecedented 

global pandemic that continues to affect millions of men and women across the country.  Despite 

substantial challenges, the Debtors have proceeded to expeditiously administer these chapter 11 

cases in an effort to quickly reorganize and demonstrate how a retailer can reorganize—not 

liquidate—in chapter 11 without being mired in the “litigation free for all” that characterizes so 

many other large scale bankruptcies.  To date, the Debtors’ chapter 11 cases reflect their concerted 

efforts to work with key constituents in furtherance of confirming and consummating a consensual 

chapter 11 plan that benefits all stakeholders. 

2. If consummated with the Court’s approval, the Debtors’ Joint Prearranged 

Chapter 11 Plan of Reorganization of Chinos Holdings, Inc. and Its Affiliated Debtors (with 

Technical Changes) (as amended, the “Plan”), will effectuate a comprehensive restructuring of 

the Debtors’ balance sheet that equitizes over $1.6 billion of secured debt, provide material 

recoveries to junior stakeholders, and capitalize the Debtors with a $400 million new money 

commitment backstopped by their plan sponsors.  More fundamentally, the Plan will preserve 

thousands of jobs of individual men and women at a time when the unemployment rate in the 

United States exceeds 13 percent—a level not seen in our nation since the worst days of the Great 
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Depression.2  Perhaps not surprisingly, then, the Debtors seek approval of their Disclosure 

Statement and solicitation procedures with overwhelming support from practically every 

significant stakeholder and party in interest here.  Tellingly, only four objections to the Debtors’ 

requested relief were filed, despite more than 30,000 parties in interest being served with notice 

and provided with an opportunity to object and be heard.  See Affidavit of Service [Docket No. 

401].   

3. The objections presently before the Court (collectively, the “Objections”) 

were filed by: (a) by the Office of the United States Trustee for the Eastern District of Virginia 

(the “U.S. Trustee”) [Docket No. 503], (b) the Official Committee of Unsecured Creditors (the 

“Creditors’ Committee”) [Docket No. 509], (c) Deloitte Consulting LLP and Deloitte Tax LLP 

(collectively, “Deloitte”) [Docket No. 510], and (d) certain of the Debtors’ landlords (collectively, 

the “Landlords”) [Docket No. 511].3  The arguments raised in the Objections principally fall into 

two categories: (x) objections to the adequacy of the disclosure in the Disclosure Statement with 

respect to particular matters (the “Disclosure Objections”), and (y) objections raising issues with 

respect to plan confirmation and the confirmability of the Plan (the “Confirmation Objections”). 

4. First, with respect to the Disclosure Objections, the Debtors have amended 

the Disclosure Statement to provide additional disclosure wherever reasonably possible.  To this 

end, the Debtors have filed or will contemporaneously file a revised Disclosure Statement, together 

with a redline setting forth such modifications.  And, while perhaps unnecessary, the Debtors 

believe that such modifications provide more than “adequate” disclosure as required by section 

                                                 
2 See Bureau of Labor Statistics, Employment Report (June 5, 2020), available online at 

https://www.bls.gov/news.release/pdf/empsit.pdf.  
3  The Objections are further detailed in a schedule attached hereto as Exhibit A (the “Schedule of Objections”) 

that identifies (a) the objecting party, (b) the arguments asserted in the Objections, and (c) a summary of the 
Debtors’ responses thereto.   
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1125 of the Bankruptcy Code.  Under this standard, the Disclosure Statement is clearly “adequate” 

as evidenced by over 150 pages of information, inclusive of exhibits and attachments, describing, 

among other things, the Debtors’ businesses, their assets and liabilities, the circumstances giving 

rise to the commencement of these chapter 11 cases, financial projections and valuation, the terms 

of the Plan and its treatment of the Debtors’ creditors and equity interest holders, settlements and 

compromises of certain claims under the Plan, a comprehensive discussion of tax consequences, 

and the risks associated with the Debtors’ proposed restructuring.  The additional disclosures set 

forth in the Schedule of Objections only further enforce adequacy of information within the 

Disclosure Statement. 

5. Although the Debtors remain committed to addressing any remaining 

disclosure-related requests if at all reasonably possible, the Disclosure Statement as revised does 

not include all information requested in the Objections.  In particular, the Creditors’ Committee 

continues to demand that the Disclosure Statement include, in effect, the information typically 

included in an expert valuation report supporting the valuation range identified in the Disclosure 

Statement.4  But in this regard, the Creditors’ Committee’s continued demands are simply 

misguided.  As the Debtors have advised the Creditors’ Committee, the Debtors will produce an 

expert report in the context of a customary discovery schedule.  But information of a kind in a 

valuation report is in no way required to provide “adequate” information as asserted by the 

Creditors’ Committee here—particularly since the Debtors’ valuation range is clearly identified in 

the Disclosure Statement itself.  See 11 U.S.C. § 1125(b) (“The court may approve a disclosure 

statement without a valuation of the debtor or an appraisal of the debtor’s assets”).  In any event, 

a Disclosure Statement is simply not a substitute for the formal discovery process.   

                                                 
4 The Debtors’ valuation analysis is set forth at Exhibit D to the Disclosure Statement. 
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6. Second, each of the Confirmation Objections argue the Plan is “patently 

unconfirmable” and that the Disclosure Statement should not be approved on that basis.  ‘Issues’ 

cited by the objectors in this regard include plan classification, valuation, Plan releases, the scope 

of the Plan exculpation, and the Plan’s proposed treatment of executory contracts and leases.    

7. The “patently unconfirmable” standard is a heavy burden for the objectors.  

That burden has not been satisfied here.  Courts in this District and others have repeatedly held 

that issues with plan provisions nearly identical to the provisions cited in the Objections are 

essentially confirmation issues—including with respect to classification, valuation, releases, 

exculpations, and treatment of leases.  Simply put, the Confirmation Objections are, at best, 

premature.  But the fact remains that the objectors have not and cannot carry the extraordinary 

burden to establish that any aspect of the Plan is so fatally flawed as to render it “patently 

unconfirmable.”5  The Debtors expect this fact is also well-known to the objectors who may be 

using the Disclosure Statement hearing to preview confirmation issues at a time when those issues 

are simply not before the Court. 

8. To be clear, the Debtors are committed to achieving consensus around both 

Disclosure Statement approval and Plan confirmation if at all reasonably possible.  In particular, 

the Debtors will continue in their efforts to reach consensus with the Creditors’ Committee, and 

obtain the Creditors’ Committee’s support for the Plan so that these estates may forego the burden 

of a contested confirmation process.  But for the reasons set forth herein, the Debtors respectfully 

submit the Objections should be overruled, the Motion should be granted, and the Disclosure 

                                                 
5  The Debtors respectfully submit that the Plan complies with every applicable provision of the Bankruptcy Code 

and non-bankruptcy law, although the Debtors further acknowledge that is all a question for another day.   
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Statement should be approved so that the Debtors may proceed to solicitation and confirmation of 

the Plan.  

The Court Should Approve the Disclosure Statement 

A. The Disclosure Statement Contains Adequate Information as Required by Section 
1125(b) of the Bankruptcy Code 

9. Pursuant to section 1125 of the Bankruptcy Code, the proponent of a chapter 

11 plan must provide holders of impaired claims and interests entitled to vote on a plan with 

“adequate information” regarding the plan.  See 11 U.S.C. § 1125(a)(1).  Section 1125(a)(1) of the 

Bankruptcy Code defines “adequate information” as: 

information of a kind, and in sufficient detail, as far as is reasonably 
practicable in light of the nature and history of the debtor and the 
condition of the debtor’s books and records, including a discussion 
of the potential material Federal tax consequences of the plan to the 
debtor, any successor to the debtor, and a hypothetical investor 
typical of the holders of claims or interests in the case, that would 
enable such a hypothetical investor of the relevant class to make an 
informed judgment about the plan, but adequate information need 
not include such information about any other possible or proposed 
plan and in determining whether a disclosure statement provides 
adequate information, the Court shall consider the complexity of the 
case, the benefit of additional information to creditors and other 
parties in interest, and the cost of providing additional information. 
 

Id. (emphasis added).   

10. The determination of whether a disclosure statement contains adequate 

information is made on a case-by-case basis, focusing on the unique facts and circumstances of 

each case.  See Oneida Motor Freight, Inc. v. United Jersey Bank, 848 F.2d 414, 417 (3d Cir. 

1988) (“From the legislative history of § 1125 we discern that adequate information will be 

determined by the facts and circumstances of each case.”).  In particular, courts have identified 

categories of information that generally should be included in a disclosure statement.  See, e.g., In 

re Phoenix Petroleum Co., 278 B.R. 385, 393 (Bankr. E.D. Pa. 2001) (listing categories of 
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information).  The Disclosure Statement contains information in each of the categories necessary 

for creditors to make an informed decision:  

a. An overview of the Plan (Art. VI); 

b. The operation of the Debtors’ business (Art. II); 

c. An explanation of the Debtors’ liquidity and the value of available assets (Art. III); 

d. Key events leading to the commencement of the chapter 11 cases (Art. III); 

e. Significant events that occurred or are expected to occur during the chapter 11 cases 
(Art. IV); 

f. Information regarding nonbankruptcy litigation (Art. V); 

g. Tax consequences of the Plan (Art. X); 

h. Risk factors affecting the Plan and the Debtors (Art. XI); 

i. Requirements for confirmation of the Plan (Art. XIII(C)); and 

j. An overview of the best interests of creditors test and liquidation analysis under 
chapter 7 of the Bankruptcy Code (Art. XIV). 

The Disclosure Statement, particularly as supplemented as described here, certainly provides 

“adequate information” under the standard required by section 1125 of the Bankruptcy Code. 

11. The Creditors’ Committee and Deloitte object primarily on the basis of the 

perceived inadequacy of the valuation analysis and financial projections attached to the Disclosure 

Statement.  (Creditors’ Committee Obj. ¶ 21; Deloitte Obj. ¶¶ 31–34.)  In this regard, the objectors 

have demanded a Debtor-by-Debtor valuation analysis (Creditors’ Committee Obj. ¶21; Deloitte 

Obj. ¶ 34), various collateral valuations (Creditors’ Committee Obj. ¶ 21), and projections for the 

Debtors’ operating segments on a standalone basis (Deloitte Obj. ¶ 34).   

12. In response, the Debtors have provided additional disclosure to address the 

requests.  In particular, the Debtors will supplement disclosures as to their valuation analysis to 

include estimates for both the J. Crew and Madewell businesses, and as to the financial projections 
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the Debtors will also provide profit and losses and cash flow projections for those businesses.  The 

Debtors believe that these modifications more than address objections to any adequacy of 

information in the valuation analysis and financial projections and that any further disclosures are 

neither necessary nor appropriate. 

13. In the context of these chapter 11 cases, the benefits of any additional 

disclosures with respect to the valuation and financial projections would be outweighed by the 

detriments that additional disclosures could cause.  In this regard, it is telling that no parties other 

than the Creditors’ Committee or Deloitte have raised this objection.  The Creditors’ Committee 

and Deloitte (a global business with ample resources that, clearly, is both highly-sophisticated and 

familiar with the Debtors’ operations) are each more than able to obtain such additional detail with 

resources already at their disposal.  See 11 U.S.C. 1125(a)(2)(C).  In fact, substantial amounts of 

information regarding the Debtors and their operations are already in the public domain given that 

the Debtors historically filed Forms 10-K and 10-Q with financial information on a consolidated 

basis, and the Debtors also filed a Form S-1 with respect to their Madewell business in September 

2019.  But if the Debtors were required to satisfy what is, in effect, an extended discovery request 

from the Creditors’ Committee and Deloitte, such disclosure will not reasonably provide 

meaningful information to assist the proverbial ‘typical investor’ in considering whether to accept 

or reject the Plan.  See, e.g., In re Stanley Hotel, Inc., 13 B.R. 926, 933 (Bankr. D. Colo. 1981) 

(“[C]ompounding a disclosure statement for the sake of a lawyer’s notion of completeness, or 

because some additional information might enhance one’s understanding, may not always be 

necessary or desirable, and the length of a document should not be the test of its effectiveness.”).  

Accordingly, the Debtors believe that the information contained in the valuation analysis and 
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financial projections (including the modifications contemplated) exceed the requirements for 

adequate disclosure under section 1125 of the Bankruptcy Code.   

14. With respect to the remaining Disclosure Objections that relate to the 

adequacy of information in the Disclosure Statement, the Debtors believe that the Schedule of 

Objections included as Exhibit A, which either provides that the Debtors will amend the Disclosure 

Statement to add additional disclosure or sets forth why any additional disclosure is not necessary, 

fully addresses all Disclosure Objections.  

B. The Plan Is Confirmable, and the “Patently Unconfirmable” Objections Should Be 
Considered at the Confirmation Hearing 

15. At this juncture, the Court is required to determine only whether the 

Disclosure Statement contains “adequate information” to enable a hypothetical creditor to make 

an informed judgment on whether to vote to accept the Plan.  See, e.g., In re Sea Trail Corp., No. 

11-07370-8-SWH, 2012 Bankr. LEXIS 4985, at *17 (Bankr. E.D.N.C. Oct. 23, 2012); In re 

Quigley, 377 B.R. 110, 115–16 (Bankr. S.D.N.Y. Oct. 23, 2007).  Indeed, considering 

Confirmation Objections at this time would effectively convert the hearing on the Disclosure 

Statement into a confirmation hearing, without the benefit of the evidentiary record necessary to 

determine confirmation issues.  See, e.g., In re Copy Crafters Quickprint, Inc., 92 B.R. 973, 980 

(Bankr. N.D.N.Y. Oct. 14, 1988) (“[C]are must be taken to ensure that the hearing on the disclosure 

statement does not turn into a confirmation hearing, due process considerations are protected and 

objections are restricted to those defects that could not be cured by voting[.]”).  

16. The very limited exception permitting the Court to hear plan confirmation 

issues at the disclosure statement stage is if the objecting party proves as a matter of law that the 

plan “is so fatally flawed that confirmation is impossible.”  See In re Cardinal Congregate I, 121 

B.R. 760, 764 (Bankr. S.D. Ohio Sept. 28, 1990); accord In re Mohammad, 596 B.R. 34, 41 
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(Bankr. E.D. Va. Jan. 29, 2019) (“A court may deny approval of a disclosure statement . . . if a 

debtor’s plan has no hope of being confirmed.”).  

17. At the risk of being redundant, the Confirmation Objections are 

confirmation issues.  The case law is also clear that objections with respect to matters such as third 

party releases, see, e.g., In re Quigley Co., 377 B.R. at 119 (approving disclosure statement and 

holding that plan-related issues are confirmation issues, including the scope of third party releases 

and vote designation), classification and related voting issues, In re Ellipso, Inc., No. 09-00148, 

2012 WL 368281, at *2 (Bankr. D.D.C. Feb. 3, 2012) (holding certain disclosure statement 

objections were confirmation issues “more appropriately dealt with at a confirmation hearing” 

including the contention that the classification of claims is improper), and questions of substantive 

consolidation, In re Stone & Webster, Inc., 286 B.R. 532, 544 (Bankr. D. Del. Nov. 14, 2002) 

(declining to rule whether substantive consolidation was warranted because “[t]he appropriate time 

to address it is at plan confirmation time if a substantive consolidation plan reaches that juncture 

in the case”), are all matters properly addressed at confirmation—not at the present time.   

The Plan Does Not Include Impermissible Classes 
 
18. The Creditors’ Committee, Deloitte, and the Landlords assert that the Plan 

includes impermissible classifications with respect to general unsecured claims, which is a 

Confirmation Objection.  See Creditors’ Committee Obj. ¶¶ 7-15, 40-48; Deloitte Obj. ¶¶ 12-24; 

Landlords Obj. ¶¶ 9-20.  These Objections are premised on (a) the difference in treatment of those 

unsecured creditors classified as a holder of an Ongoing Trade Claim (Class 6-A) and other 

unsecured creditors holding Other General Unsecured Claims (Class 6-B) and (b) the classification 

of the Term Loan Deficiency Claims in Class 6-B.  
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19. First, the separate classification of Ongoing Trade Claims (Class 6-A) from 

Other General Unsecured Claims (Class 6-B) under the Plan is plainly justified.  It is well 

established that trade creditors can be separately classified from other general unsecured creditors 

because trade creditors have significantly different legal interests compared to other general 

unsecured creditors.  See, e.g., In re U.S. Truck Co., Inc., 800 F.2d 581, 587 (6th Cir. 1986) 

(separate classification of claims permissible where the claims have “different stake[s] in the future 

viability of the reorganized company”).  Each of the members in Class 6-A has signed a trade 

agreement with the Debtors agreeing to provide the reorganized Debtors with favorable and 

customary trade terms for at least one year after the effective date of the Plan.  Accordingly, there 

is a legitimate business reason for the separate classification in the Debtors’ cases – to assure 

ongoing support for the Debtors’ reorganized business enterprise.  Nevertheless, this remains a 

confirmation issue. 

20. Second, the Plan does not improperly classify Term Loan Deficiency 

Claims in Class 6-B.  Section 1122(a) requires only that all claims or interests placed in a specific 

class be “substantially similar.”  In re Bryson Properties, XVIII, 961 F.2d 496, 502 (4th Cir. 1992). 

Here, the legal character of the Term Loan Deficiency Claim is clearly a general unsecured claim 

of the Loan Debtors as contemplated by section 506 of the Bankruptcy Code, given that they share 

equal priority with other general unsecured claims.  Holders of the Term Loan Deficiency Claim 

forgoing a distribution under the Plan is simply a circumstance of the holders being a party to the 

Transaction Support Agreement, and not otherwise a feature of the claim itself.  As stated above, 

this is a Confirmation Objection that is not properly addressed at a hearing on a disclosure 

statement.     
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The Plan Does Not Unfairly Discriminate  
and Is Fair and Equitable  
 
21. Several objections assert prematurely that the Plan provides for unfair 

discrimination between holders of Ongoing Trade Claims in Class 6-A and Other General 

Unsecured Claims in Class 6-B.  That this objection is premature is evident: the Debtors only have 

to prove that the Plan does not discriminate unfairly under section 1129(b) of the Bankruptcy Code 

if a class of creditors votes to reject the Plan.  See 11 U.S.C. § 1129(b) (emphasis added).  The 

Debtors have obviously not begun solicitation of the Plan and will not have to prove unfair 

discrimination if the Other General Unsecured Claims in Class 6-B vote to accept the Plan. 

22. Even if Class 6-B votes to reject the Plan, however, the Plan does not 

discriminate unfairly between the holders of Ongoing Trade Claims and Other General Unsecured 

Claims.  The Debtors acknowledge that creditors in Class 6-B are receiving disparate treatment 

relative to creditors in Class 6-A, but such disparate treatment is not “unfair” as contemplated by 

the Bankruptcy Code.  See Ownby v. Jim Beck, Inc., 214 B.R. 305, 307 (W.D. Va. 1997) (setting 

forth standard for determining unfair discrimination).  In addition to the justifiable separate 

classification of Class 6-A, as stated above, the disparate treatment is justified by the fact that the 

trade creditors that are a part of Class 6-A are necessary to the Debtors’ business after 

reorganization, and so the Debtors determined in good faith that the proposed treatment of creditors 

in Class 6-A was necessary to ensure that such creditors continue to do business with the Debtors 

in the ordinary course and after reorganization.  Furthermore, the classification and treatment of 

the Ongoing Trade Claims and Other General Unsecured Claims under the Plan is made possible 

only through the settlements and compromises that the Debtors negotiated with their prepetition 

secured lenders, who have agreed to permit the distributions to junior creditors despite not being 
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paid in full.  Accordingly, the Debtors believe, and will show at the confirmation hearing, that the 

Plan does not unfairly discriminate with respect to Other General Unsecured Claims.  

Releases and Exculpation  
Provisions of the Plan are Appropriate 
 
23. The Creditors’ Committee, the U.S. Trustee and the Landlords each object 

to the Debtors release and exculpation provisions,6 including on the grounds that (a) releases and 

injunction provisions are overbroad (Creditors’ Committee Obj. at 6; U.S. Trustee Obj. at 15-16; 

Landlord Obj. at 35); (b) the Debtors’ opt-out procedures do not amount to consent, and the Third-

Party releases are not consensual (U.S. Trustee Obj. at 15-20; Creditors’ Committee Obj. ¶ 53); 

(c) the Debtors’ exculpation provisions are over-broad (U.S. Trustee Obj. at 20-22; Creditors’ 

Committee Obj. ¶ 54); and (d) the exculpation provision fails to include an exception for court-

approved suits and government actions (U.S. Trustee Obj. at 22).   

24. These are classic Confirmation Objections that, again, should be deferred 

to the confirmation hearing.  The Debtors have otherwise addressed all disclosure-related 

Objections related to the release and exculpation provisions, as summarized on Exhibit A.  The 

Debtors will show at the confirmation hearing that each of the release and exculpation provisions 

is appropriate under applicable Fourth Circuit law.  Moreover, none of the objectors satisfy their 

burden of demonstrating that the release and exculpation provisions make the Plan patently 

unconfirmable.  

                                                 
6  The Plan provides for (a) releases of claims held by the Debtors and their Estates (the “Debtor Releases”) against 

certain non-Debtor third parties and (b) releases of claims held by certain consenting creditors of the Debtors (the 
“Third–Party Releases”) against the Released Parties (collectively with the Debtor Releases, the “Release 
Provisions”).   
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25. With respect to the Third-Party Releases, those are consensual given the 

opt-out mechanics offered to all creditors.7  All voting and non-voting creditors will receive 

comprehensive and detailed notice of the Release Provisions, including the Third Party Releases, 

their impact on creditors and creditors’ rights, the opportunity and need to opt out, and their right 

to object to confirmation of the Plan.  See Ballots and Notices of Non-Voting Status.  In addition, 

the Third Party Releases in the Plan will not be imposed on any creditor rejecting the Plan (either 

by voting to reject or who is deemed to reject) or abstaining from voting that, in either case, opts 

out of the releases.  Finally, the consideration of other factors with respect to the Third-Party 

Releases, including the Behrmann factors considered in the Fourth Circuit, require an evidentiary 

record that has not been formally established at this juncture.   

26. Similar to objections to the Release Provisions, the objections to the 

exculpation provision are Confirmation Objections that should be deferred to the confirmation 

hearing.  The Debtors believe their Plan satisfies the standard in the Fourth Circuit for exculpation 

provisions, which provides that such provisions “generally are permissible, so long as they are 

properly limited and not overly broad.” In re National Heritage Foundation, Inc., 478 B.R. 216 

(Bankr. E.D. Va. 2012). The Plan’s exculpation provision satisfies this standard and is properly 

limited, not overbroad, and consistent with applicable law and precedent.  In particular, the 

exculpation provision is limited to parties that have made substantial contribution to the Debtors’ 

chapter 11 cases, and includes a carve out for gross negligence, willful misconduct, and intentional 

fraud.  Accordingly, the Debtors will show at the confirmation hearing that the exculpation 

provision should be approved.    

                                                 
7 Courts in this district have recognized that third-party releases may appropriately be deemed consensual if holders 

of claims or interests do not opt out of the releases, even if such holders are impaired or non-voting.  See, e.g., In 
re Gemstone Solutions Group, Inc., et. al., Case No. 19-30258 (KLP) (Bankr. E.D. Va. June 5, 2020) (approving 
a similar opt-out mechanism for third-party releases). 
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Conclusion 

27. As demonstrated herein and in Exhibit A, the Confirmation Objections at 

the very least should be deferred until the confirmation hearing, and the objecting parties have not 

sustained their burden of establishing that the Plan is unconfirmable on its face.  The Disclosure 

Objections have been addressed in Exhibit A through the Debtors’ agreement to provide additional 

disclosure where appropriate.  Under these circumstances, the Disclosure Statement should be 

approved.   

Dated: June 24, 2020 
 Richmond, Virginia 

/s/  Henry P. (Toby) Long, III 
HUNTON ANDREWS KURTH LLP 
Tyler P. Brown (VSB No. 28072) 
Henry P. (Toby) Long, III (VSB No. 75134) 
Nathan Kramer (VSB No. 87720) 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Telephone:  (804) 788-8200 
Facsimile:    (804) 788-8218 
 
-and- 
 
WEIL, GOTSHAL & MANGES LLP 
Ray C. Schrock, P.C. (admitted pro hac vice) 
Ryan Preston Dahl (admitted pro hac vice) 
Candace M. Arthur (admitted pro hac vice) 
Daniel Gwen (admitted pro hac vice) 
767 Fifth Avenue 
New York, New York  10153 
Telephone:  (212) 310-8000 
Facsimile:   (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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Exhibit A 
 

Schedule of Objections 
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
503 United States 

Trustee (the “U.S. 
Trustee”) 

1. The Disclosure Statement should be amended to provide 
adequate information on the following terms:  
 

a. Plan Supplement should be filed with the Court and 
provided to all parties in interest by at least 14 days 
before the Voting Deadline and Objection Deadline.  
 

b. The Disclosure Statement should disclose which entity 
will be responsible for filing the necessary reports post-
confirmation. 

 
 

 
c. The Disclosure Statement should not provide for 

available cash pool for Class 6-B to vary after 
Disclosure Statement has been approved. 
 
 
 
 

d. The Disclosure Statement should include disclosures 
about proposed treatment of Class 7 (Intercompany 
Claims) and Class 9 (Intercompany Interests).  
 
 
 
 
 
 
 

e. The Disclosure Statement should include information 
regarding benefit plans or employee arrangements that 
the Debtors seek to assume and the MIP, and ensure any 
benefit plans or employee arrangements are included in 
the Plan Supplement. 

 

1. Adequacy of the Disclosure Statement: 
 
 

a. The Debtors believe that the current confirmation 
schedule affords parties in interest sufficient time 
to protect their interests. 
 

b. The Disclosure Statement will be amended to 
indicate that the Debtors will file monthly 
operating reports and the Reorganized Debtors 
will file post-confirmation quarterly reports.  See 
Amended1 Disclosure Statement Art. IV(K). 
 

c. The Disclosure Statement will be amended to 
indicate that the aggregate cash pool for all Class 
6-B Debtors will not exceed the amounts set forth 
in the Plan, and further discloses that the amounts 
could be modified after the claims bar date. See 
Amended Disclosure Statement n.11.] 
 

d. The Disclosure Statement already sets forth the 
proposed treatment for Class 7 and Class 9 on 
page 7.  The Disclosure Statement will be 
amended to indicate that that Intercompany 
Claims and Intercompany Interests will not 
receive a distribution under the Plan, and that any 
reinstatement of those claims and interests is a 
matter of administrative convenience.  See 
Amended Disclosure Statement n.13. 
 

e. The Disclosure Statement will be amended to 
describe employee arrangements and the MIP.  
See Amended Disclosure Statement Art. IV(C). 
 
 

                                                 
1 The “Amended Disclosure Statement” referenced on this Schedule of Objections refers to the Disclosure Statement filed on June 24, 2020.  
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
2. The U.S. trustee makes a number of objections to the releases 
in the Plan, including that:  
 

a. Conditional treatment of Class 6-B cannot be deemed to 
constitute consent to the releases if contingent on the 
acceptance of the Plan.  
 

b. Abstention from voting or failing to return a ballot is not 
consent to third-party releases.  
 

c. Creditors who reject the plan should be deemed to have 
rejected the third-party releases without having to object 
to the Plan or opt-out of the releases.  
 

d. Creditors classified as “unimpaired” should be given an 
option to “opt in” of the Third Party Releases.  
 

e. Creditors who reject the plan do not have to opt-out of 
the releases but rather should be deemed to have rejected 
the Third Party Releases as well.  

 
3. Other Alleged Deficiencies Related to the Plan 
 

a. Classes where creditors fail to vote should not be 
deemed to accept the Plan. 
 

b. Exculpation clauses are impermissibly broad and does 
not contain carve-out for governmental claims. 
 

2. The Debtors believe that the releases contained in the 
Plan, including the opt-out mechanisms, comply with 
applicable law.  The Disclosure Statement, confirmation 
hearing notices, and ballots each provide prominent notice 
of the opt-out mechanics.  Issues regarding the scope and 
bases for the releases should be deferred to the 
confirmation hearing.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
3. 
 

a. This objection is a confirmation issue related to 
section 1126 of the Bankruptcy Code, and 
therefore no additional disclosures are necessary 
for purposes of satisfying section 1125 of the 
Bankruptcy Code. 
 

b. No disclosure is necessary for purposes of 
satisfying section 1125 of the Bankruptcy Code.  
Propriety of exculpation clauses should be 
considered at the confirmation hearing. 

509 Official 
Committee of 

Unsecured 
Creditors 

1. The Disclosure Statement should be amended to provide 
adequate information on the following terms:  
 

a. The Disclosure Statement should include additional 
disclosures for the valuation analysis, including 

1. Adequacy of the Disclosure Statement: 
 
 

a. The Valuation Analysis will be amended to 
include an estimate of valuation ranges for the J. 
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
(“Creditors’ 
Committee”) 

regarding value of the J. Crew domestic intellectual 
property and valuations on a debtor-by-debtor basis (or 
at a minimum, break down the lender groups into the 
Loan Debtors and the IPCo Debtors sub-group).  
 
 

b. The Disclosure Statement should include information to 
determine the propriety of the de facto substantive 
consolidation of the estates under the Plan. 
 
 
 
 
 

c. The liquidation analysis fails to include a 
comprehensive schedule of the Debtors’ assets and 
improperly ascribes zero value to avoidance actions. 
 
 
 
 
 
 
 
 
 

d. The Disclosure Statement should reveal why 50% cap is 
imposed on Allowed Ongoing Trade Claims (Class 6-
A). 
 

e. The Disclosure Statement should disclose the basis upon 
which the cash pool was allocated among the various 
Debtors’ estates for Class 6-B. 
 
 
 

f. The Disclosure Statement should specify and 
comprehensively disclose all interest and positions and 

Crew and Madewell businesses.  The Disclosure 
Statement will also be amended to indicate that 
the Creditors’ Committee is investigating 
enterprise value.  See Amended Disclosure 
Statement Ex. D; Art. IV(I). 
 

b. The Disclosure Statement will be amended to 
indicate that the Debtors do not believe that the 
Plan results in de facto substantive consolidation, 
and that the Creditors’ Committee believes that 
the Plan results in de facto substantive 
consolidation.  See Amended Disclosure 
Statement Art. IV(I); Art. VI(D). 
 

c. The Debtors believe that the assumptions 
underlying the liquidation analysis are reasonable 
and are adequately disclosed therein.  The 
liquidation analysis also includes the liquidation 
value of assets based on category, and therefore 
no further disclosures are required.  The 
Disclosure Statement will nonetheless be 
amended to indicate that the Creditors’ 
Committee is continuing to investigate potential 
unencumbered assets.  See Amended Disclosure 
Statement Art. IV(I). 
 

d. No disclosure is necessary for purposes of 
satisfying section 1125 of the Bankruptcy Code. 
 
 

e. The Disclosure Statement will be amended to 
indicate that the Debtors used good faith and best 
estimates to allocate the cash pool based on 
Debtor liabilities.  See Amended Disclosure 
Statement n.11. 
 

f. The Disclosure Statement will be amended to 
reference the Bankruptcy Rule 2019 statements 
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
identities of the major holders of the Term Lenders and 
IPCo Noteholders.  
 

g. The Disclosure Statement should include disclosures 
related to the make-whole premium and the potential 
disallowance thereof.  
 
 
 

h. The Disclosure Statement should include a more robust 
discussion of the 2017 Transaction and the potential 
claims arising from those transactions.  

 
 
 
 
 

 
i. The Disclosure Statement should include a full and 

candid explanation as to why it is appropriate to classify 
the Term Loan Deficiency Claims in Class 6-B and why 
members of the same class are to receive different 
treatment under the Plan.  

 
 
 
 

 
j. The Disclosure Statement should describe how the 

treatment alternatives of Intercompany Claims will or 
could affect creditor recoveries.  
 
 
 

k. The Disclosure Statement should explain what the 
potential alternative is and its implication for recoveries 
to creditors. 
 
 

filed or to be filed by the TSA parties.  See 
Amended Disclosure Statement n.3. 
 

g. The Disclosure Statement will be amended to 
indicate that the Creditors’ Committee may 
challenge allowance of the IPCo make-whole 
premium.  See Amended Disclosure Statement 
Art. IV(I). 
 

h. The Disclosure Statement will be amended to 
indicate that the Creditors’ Committee is 
conducting an independent investigation of the 
2017 Transaction.  See Amended Disclosure 
Statement Art. IV(I).  The Debtors believe that 
the present discussion of the 2017 Transaction in 
Article III(D) of the Disclosure Statement is 
otherwise adequate.  
 

i. The Disclosure Statement will be amended to 
indicate that the Debtors believe that the Term 
Loan Deficiency Claim can be properly classified 
with Other General Unsecured Claims based on 
applicable law and the nature of the claims.  The 
Disclosure Statement will also reflect that the 
Creditors’ Committee asserts that the 
classification is improper.  See Amended 
Disclosure Statement Art. IV(I); Art. VI(D). 
 

j. The Disclosure Statement will be amended to 
indicate that there are no distributions on account 
of the Intercompany Claims and Intercompany 
Interests.  See Amended Disclosure Statement 
Art. IV(I). 
 

k. The Disclosure Statement will be amended to 
provide additional clarity about the alternative 
transaction structure and any implications for 
recoveries to creditors.  See Amended Disclosure 
Statement n.23. 
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
l. The Disclosure Statement should be revised for creditors 

to be able to reasonably understand that they can opt out 
of or otherwise be bound by the Third Party Release.  
The Third Party Release provision should be modified 
to expressly include a carve out for fraudulent and 
intentional misconduct claims that should not be subject 
to release.   
 

m. The Disclosure Statement should disclose what, if any, 
specific review or investigation they have conducted 
regarding potential claims to be released under the Plan 
other than the investigation by the Review Committee. 
 

n. The Disclosure Statement should explain justification 
for covering all of the non-fiduciary exculpated parties 
and clarify that the exculpation is only with respect to 
postpetition actions.  The Disclosure Statement should 
explain why the Creditors’ Committee members were 
not included in the exculpated parties.  
 

o. The Disclosure Statement should disclose the proposed 
members of new post-confirmation management 
reasonably before the Voting Deadline.  

 
2. The Plan is unconfirmable for the following reasons:  

 
a. The Term Lenders’ unsecured deficiency claim is 

classified in the same class as the Other General 
Unsecured Claims (Class 6-B) and thereby unfairly 
discriminates against Other General Unsecured Claims. 
 

b. The Plan impermissibly provides for the reinstatement 
and payment of Intercompany Claims and the 
preservation of the Intercompany Interests. 
 

c. The Plan contains improper Third Party Releases, 
exculpations, and injunction provisions. 
 
 

 
l. The Debtors believe no additional disclosure is 

necessary.  The ballots and notices contain 
multiple instances of opt-out disclaimers.  
Moreover, the objection is a confirmation 
objection rather than an objection to adequacy of 
the Disclosure Statement and should be deferred 
to the confirmation hearing. 
 

m. No disclosure is necessary for purposes of 
satisfying section 1125 of the Bankruptcy Code. 
Propriety of Release Provisions should be 
considered at the confirmation hearing. 
 

n. The Disclosure Statement will be amended to 
discuss the Debtors’ views on the release and 
exculpation provisions.  See Amended Disclosure 
Statement Art. VI(F)(8). 

 
 
 

o. The Debtors believe that providing the 
information at or before the confirmation hearing 
is consistent with the Bankruptcy Code. 

 
2. These objections are objections to confirmation of the 
Plan rather than to the adequacy of information contained 
in the Disclosure Statement and should be deferred to the 
Confirmation Hearing.  As set forth in the Reply, each of 
these confirmation objections does not rise to the level to 
sustain a finding that the Plan is patently unconfirmable.   
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
3. Other Alleged Deficiencies 
 

a. Plan Supplement should be filed more than ten days 
before the deadline for filing objections to the Plan.  

 
 

b. The Lease/Contract Parties must be provided 
reasonable advance notice of the proposed rejection of 
the applicable leases and contracts before the plan 
objection deadline. In addition, Lease/Contract Parties 
must be allowed to vote on the Plan.  

 
 

 
 

c. The Creditors’ Committee should be consulted and/or 
be provided with reasonable notice of purported ballot 
irregularities and the like. 

 
3.  Other Alleged Deficiencies 
 

a. The Debtors believe that the current confirmation 
schedule affords parties in interest sufficient time 
to protect their interests.2  
 

b. The Debtors believe that the current confirmation 
schedule affords parties in interest sufficient time 
to protect their interests.  Under the present 
solicitation procedures, lease and contract 
counterparties are permitted to vote their non-
contingent, undisputed, and liquidated 
prepetition claims, which is consistent with 
section 1126 of the Bankruptcy Code. 
 

c. The Debtors will use commercially reasonable 
efforts to provide the Creditors’ Committee with 
two days’ notice with respect to ballot 
irregularities before filing the Voting 
Certification. 

510 Deloitte 
Consulting LLP 
and Deloitte Tax 
LLP (together, 

“Deloitte”) 

1. The Plan is unconfirmable for the following reasons:  
 

a. Plan’s classification structure places $600 million of 
deficiency claims of the Term Lenders in the same class 
as the Other Secured Creditors (Class 6-B).  
 

b. Substantial difference in treatment afforded to holders 
of Class 6-A and Class 6-B claims.   

 
2. The Disclosure Statement should be amended to provide 
adequate information on the following terms:  
 

1.  This objection is an objection to confirmation of the 
Plan and should be deferred until the confirmation hearing. 
In any event as demonstrated in the Reply, the Plan does 
not include impermissible classifications and does not 
unfairly discriminate.  See Reply ¶¶ 18-20. 

 
 
 

 
2. Adequacy of the Disclosure Statement: 
 
 

                                                 
2 Debtors in this district have approved filing of plan supplements and amendments to such within similar time frames. See, e.g., In re Alpha Natural Resources, 

Inc., Case No. 15-33896 (KRH) (Bankr. E.D. Va. May 25, 2016) [Docket No. 2528] (providing that the debtors will file the plan supplement seven days before 
the plan objection deadline). 
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
a. The Disclosure Statement should provide disclosure as 

to how the proposed recoveries for Classes 6-A and 
Class 6-B were formulated and how such treatment is 
comparable and fair under the circumstances. 
 
 

b.  The Disclosure Statement should disclose (a) why 
classification of Term Loan Deficiency Claims in Class 
6-B is appropriate and (b) the anticipated impact to Class 
6-B of allowing holders of the Term Loan Deficiency 
Claims to vote in such class.  

 
 
 
 

 
c. The Disclosure Statement should provide additional 

disclosures regarding projections used to formulate the 
valuation. 

 
 
 
 

 
d. The Disclosure Statement should include disclose the 

impact of COVID-19 on the valuation and projections, 
including comparisons to actual financial results.  
 
 

e. The Disclosure Statement should include additional 
disclosures regarding the Debtors’ restructuring efforts 
and alternatives to the Plan, particularly since the 
outbreak of COVID-19. 

 
 
 
 

 

a. The Disclosure Statement will be amended to 
provide additional discussion on the 
circumstances of treatment for Class 6-A and 
Class 6-B.  See Amended Disclosure Statement 
Art. IV(H); Art. VI(D). 
 

b. The Disclosure Statement will be amended to 
indicate that the Debtors believe that the Term 
Loan Deficiency Claim can be properly classified 
with Other General Unsecured Claims based on 
applicable law and the nature of the claims.  The 
Disclosure Statement will also reflect that certain 
creditors assert that the classification is improper.  
See Amended Disclosure Statement n.11; Art. 
IV(I). 
 

c. As stated in the Reply, the valuation and financial 
projections have been revised to include an 
estimated valuation for the J. Crew and Madewell 
businesses and projected profits and losses and 
cash flows based on business operating segment.  
The Debtors believe that no further disclosure is 
necessary.  
 

d. The financial projections have been amended to 
include a note on COVID-19.  No further 
disclosure is necessary for purposes of satisfying 
section 1125 of the Bankruptcy Code. 
 

e. The Disclosure Statement includes a 
comprehensive discussion of the Debtors’ 
prepetition restructuring efforts, as set forth in 
Articles III(A), III(B), and III(D).  Additional 
disclosures are not necessary.  See 11 U.S.C. 
§ 1125(a)(1) (“adequate information need not 
include information about any other possible or 
proposed plan”). 
 

Case 20-32181-KLP    Doc 535    Filed 06/24/20    Entered 06/24/20 11:47:32    Desc Main
Document      Page 23 of 25



8 
 
085105.0000010 EMF_US 80856244V1 

ECF No. Objecting Party Summary of Objection Debtors’ Response 
f. The Disclosure Statement should discuss why the Plan 

needs to be considered on such an expedited basis.  
 

f. The Debtors believe that the current confirmation 
schedule complies with the Bankruptcy Code and 
affords parties in interest sufficient time to 
protect their interests. 

 
511 5616 Bay Street 

Investors LLC, et 
al. (collectively, 

the “Landlords”) 

1. The Plan Supplement, including schedules of assumed and 
rejected Leases, should be filed fourteen days before the Plan 
Objection Deadline. 
 
2. The Plan is unconfirmable for the following reasons:  
 

a. Plan divides general unsecured claims into Ongoing 
Trade Claims (Class 6-A) and Other General Unsecured 
Claims (Class 6-B), which results in unfair 
discrimination against holders of Other General 
Unsecured Claims. 
 

b. Plan improperly seeks to extend the time to assume or 
reject leases in violation of section 365(d)(4) of the 
Bankruptcy Code.  

 
 
 
 
 
 
 
 
 

3. Other Alleged Deficiencies Related to Leases 
 
 
 
 
 

a. Debtors should pay all undisputed cure amounts for 
assumed Leases on the Effective Date of the Plan along 
with other administrative claims. 
 

1. The Debtors believe that the current confirmation 
schedule affords parties in interest sufficient time to 
protect their interests. 
 
2.  

 
a. This objection is an objection to confirmation of 

the Plan and should be deferred until the 
confirmation hearing. As stated in the Reply, the 
Plan does not unfairly discriminate and the 
objection is meritless.  See Reply ¶¶ 21-22. 
 

b. This is a confirmation objection and should be 
deferred until the Confirmation Hearing. The 
Plan complies with section 365(d)(4), which 
requires only that a motion be filed with respect 
to assumption or rejection before the 
confirmation date.  See In re Amerlink, Ltd., No. 
09-01055-8-RDD, 2009 WL 2497776, at *2 
(Bankr. E.D.N.C. Aug. 12, 2009).  The Plan 
constitutes a motion to assume or reject such 
leases and therefore complies with section 
365(d)(4). 

3. The Debtors believe no additional disclosures are 
necessary.  The objection is a confirmation objection 
rather than an objection to the adequacy of the information 
contained to the Disclosure Statement and should be 
deferred to the confirmation hearing. 
 

a. This is a confirmation issue and no additional 
disclosures are necessary. 
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ECF No. Objecting Party Summary of Objection Debtors’ Response 
b. The Disclosure Statement should provide information 

on what adequate assurance of future performance the 
Debtors intend to provide to the landlords.  
 
 
 
 

c. Plan provides that the assumption of Leases improperly 
serves as a full release of any monetary and non-
monetary defaults. 
 

d. The Debtors improperly seek to deprive Landlords of 
their rights to setoff and recoupment.  
 

e. The injunction provisions are overly broad and deprive 
landlords of right to enforce certain lease provisions. 
 
 
 

f. The Plan cannot constitute an objection to claims 
seeking amounts exceeding amounts allowable under 
section 502(a) of the Bankruptcy Code.  

 
b. The Debtors have revised the cure notice and the 

Disclosure Statement to reflect that their post-
emergence financial stability constitutes 
adequate assurance of future performance.  The 
Debtors believe additional disclosures are not 
necessary. 
 

c. This is a confirmation issue and no additional 
disclosures are necessary. 
 
 

d. This is a confirmation issue and no additional 
disclosures are necessary. 
 

e. This is a confirmation issue and no additional 
disclosures are necessary.  The propriety of any 
injunction provisions should be deferred to the 
confirmation hearing. 
 

f. This is a confirmation issue and no additional 
disclosures are necessary. 
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