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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

In re: 

 

CHINOS HOLDINGS, INC., et al., 

 

 

   Debtors.1 

: 

: 

: 

: 

: 

: 

Chapter 11 

 

Case No. 

20-32181-KLP 

 

(Jointly Administered) 

 

OMNIBUS REPLY OF THE AD HOC COMMITTEE TO OBJECTIONS 

TO THE DEBTORS’ MOTION SEEKING APPROVAL OF THE 

DISCLOSURE STATEMENT 

 

  

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, as applicable, are Chinos Holdings, Inc. (3834); Chinos Intermediate Holdings 

A, Inc. (3301); Chinos Intermediate, Inc. (3871); Chinos Intermediate Holdings B, Inc. (3244); J. Crew 

Group, Inc. (4486); J. Crew Operating Corp. (0930); Grace Holmes, Inc. (1409); H.F.D. No. 55, Inc. 

(9438); J. Crew Inc. (6360); J. Crew International, Inc. (2712); J. Crew Virginia, Inc. (5626); Madewell 

Inc. (8609); J. Crew Brand Holdings, LLC (7625); J. Crew Brand Intermediate, LLC (3860); J. Crew 

Brand, LLC (1647); J. Crew Brand Corp. (1616); J. Crew Domestic Brand, LLC (8962); and J. Crew 

International Brand, LLC (7471). The Debtors’ corporate headquarters and service address is 225 

Liberty St., New York, NY 10281. 
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The ad hoc committee consisting of certain Term Lenders2 and IPCo Noteholders 

(the “Ad Hoc Committee”),3 hereby (i) replies to certain objections4 to the Motion of Debtors for 

Entry of an Order (I) Approving the Proposed Disclosure Statement and the Form and Manner of 

the Notice of the Disclosure Statement Hearing, (II) Establishing Solicitation and Voting 

Procedures, (III) Scheduling Confirmation Hearing, (IV) Establishing Notice and Objection 

Procedures for Confirmation of the Debtors’ Plan, and (V) Granting Related Relief (the “Motion”) 

and (ii) joins in the Debtors’ Reply to the Objections (the “Debtors’ Reply”), and, in support of 

the foregoing, respectfully states as follows:  

PRELIMINARY STATEMENT 

1. The Plan is the product of the Debtors’ successful efforts in building broad 

consensus among disparate parties with competing interests. As noted in the Disclosure Statement, 

Consenting Support Parties and Sponsors holding approximately 96% of the Term Loans, 100% 

of the IPCo Notes, 85% of Series A Preferred Stock, and 89% of the Common Stock are parties to 

 
2  Capitalized terms used but not defined herein have the meanings ascribed to them in the Proposed 

Disclosure Statement for Joint Prearranged Chapter 11 Plan of Reorganization of Chinos Holdings, 

Inc. and Its Affiliated Debtors (with Technical Changes) dated June 11, 2020 [Docket No. 469] (the 

“Disclosure Statement”).  
3  The composition of the Ad Hoc Committee is disclosed in the Amended Verified Statement Pursuant 

to Bankruptcy Rule 2019 filed on June 24, 2020 by Milbank LLP and Tavenner & Beran, PLC [Docket 

No. 533] 
4  The objections are: (i) Objection of the United States Trustee [Docket No. 503]; (ii) Objection of the 

Official Committee of Unsecured Creditors (the “Committee”) [Docket No. 509] (the “Committee 

Objection”); (iii) Objection of Deloitte Consulting LLP and Deloitte Tax LLP (“Deloitte”) [Docket 

No. 510] (the “Deloitte Objection”); and (iv) Limited Objection of 5616 Bay Street Investors LLC, 

Brixmor Operating Partnership LP, Centercal Properties, LLC, DDR Deer Park Town Center LLC, 

Edens, Ery Retail Podium LLC, Federal Realty Investment Trust, Gateway Knollwood, LLC, PGIM 

Real Estate, Related Companies, Retail Properties of America, Inc., Starwood Retail Partners LLC, 

The Forbes Company, The Macerich Company, Trademark Property Company, and Urban Edge 

Properties L.P. [Docket No. 511] (all of the foregoing, the “Objections” and the applicable objectors, 

the “Objectors”). 
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the Transaction Support Agreement and support the Plan. The Debtors’ reorganization is also 

supported by 81 of their key vendors and suppliers, who represent approximately $212 million of 

prepetition trade claims and have signed go-forward trade agreements with the Debtors. That the 

Debtors were able to attain this level of support in the midst of a global pandemic, during an 

unprecedented disruption in the American retail industry, is nothing short of remarkable.  

2. If confirmed and consummated, the Plan will preserve the Debtors’ going-

concern value, save thousands of jobs, and provide the Reorganized Debtors with the liquidity they 

require to be well-positioned for future success. The Plan represents a viable path – indeed, the 

only path – for the Debtors’ emergence as a going concern. Failure to confirm and consummate 

the Plan would be disastrous for the Debtors’ stakeholders. Yet, notwithstanding the overwhelming 

support for the Plan, the Objectors are attempting to derail the confirmation process at the earliest 

possible stage, the approval of the Disclosure Statement, finding fault with numerous disclosures 

and customary Plan provisions. In doing so, the Objectors have both lost sight of the relevant facts 

and circumstances of these cases and mischaracterized applicable law. 

3. The Objectors’ arguments fall into two categories: (i) objections to the 

adequacy of disclosure contained in the Disclosure Statement and (ii) objections that prematurely 

raise Plan confirmation issues. As discussed below, the Disclosure Statement easily satisfies the 

Bankruptcy Code’s disclosure requirements, and the Objectors’ confirmation objections cannot 

preclude the approval of the Disclosure Statement.  

REPLY 
 

4. The Disclosure Statement contains information and disclosure that easily 

satisfy the requirement of section 1125 of the Bankruptcy Code, which demands that a chapter 11 
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plan proponent provide holders of claims and interests entitled to vote with “adequate information” 

to make an informed judgment as to whether to accept or reject the plan. See 11 U.S.C. § 

1125(a)(1), (b). The Debtors’ Reply, in which the Ad Hoc Committee joins, demonstrates that the 

Disclosure Statement contains all information necessary for each relevant party to make an 

informed voting decision.  

5. As set forth in the Debtors’ Reply, the Debtors have provided supplemental 

disclosures to address certain of the concerns raised by the Objectors since the filing of the 

Disclosure Statement. To the extent that the Debtors have not addressed any objections through 

additional disclosures, such objections fall outside of the scope of disclosure required by the 

Bankruptcy Code and should not deter approval of the Disclosure Statement.  

6. In addition to the allegations of insufficient disclosure, the Objections 

prematurely raise various confirmation issues. To succeed on a confirmation-related objection at 

this stage, the Objectors must demonstrate that “the disclosure statement describes a plan that is 

so fatally flawed that confirmation is impossible.” In re Phoenix Petroleum, 278 B.R. 385, 394 

(Bankr. E.D. Pa. 2006) (citation omitted); In re Cardinal Congregate I, 121 B.R. 760, 764 (Bankr. 

S.D. Ohio 1990) (review of issues affecting confirmation of the Plan is permitted only if the 

proposed Plan is “patently” or “facially” unconfirmable). The Objectors have not made – and 

cannot make – such a showing. As a result, although certain of the issues raised in the Objections 

may be raised as objections to the confirmation of the Plan, they are not proper objections to the 

approval of the Disclosure Statement. 

7. Despite the procedural impropriety of raising confirmation objections at this 

stage of the proceedings, the Ad Hoc Committee addresses herein the classification issues raised 
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by the Committee and Deloitte. These Objectors argue that the Plan’s placement of the Term Loan 

Deficiency Claims in Class 6-B – Other General Unsecured Claims – violates section 1122 of the 

Bankruptcy Code. This argument grossly mischaracterizes applicable law, turning it on its head. 

8. The Committee and Deloitte argue that (i) the Term Loan Deficiency 

Claims should be classified together with the Term Loan Secured Claims and (ii) to the extent the 

Term Loan Deficiency Claims are classified separately from the Term Loan Secured Claims, they 

cannot be classified together with the other claims in the class of Other General Unsecured Claims. 

Committee Objection ¶¶ 43, 44. Neither of these assertions reflects applicable law regarding 

classification of claims.  

9. First, section 506(a) of the Bankruptcy Code bifurcates undersecured claims 

into (i) a secured claim to the extent of the value of applicable collateral and (ii) an unsecured 

claim for the amount of the deficiency. 11 U.S.C. § 506(a)(1). Thus, under this express provision 

of the Bankruptcy Code, absent an election under section 1111(b) of the Bankruptcy Code, the 

Term Lenders have two, legally distinct, claims that, generally, cannot be classified together. See 

In re Norwalk Furniture Corp., 428 B.R. 419 (Bankr. N.D. Ohio 2009) (“For an undersecured 

claimant, bankruptcy law bifurcates the claim so that the claimant is deemed to hold two claims: a 

secured claim in an amount equal to the value of its collateral; and an unsecured claim for the 

deficiency.”); In re 183 Lorraine St. Assocs., 198 B.R. 16, 28 (E.D.N.Y. 1996) (“In general, 

secured claims cannot be classified with unsecured claims. In the case of an undersecured creditor, 

the deficiency claim is an unsecured claim which cannot be placed in the same class as the secured 

portion of the undersecured creditor’s claim.”). As the sole support for their argument that the 

Term Loan Deficiency Claims and the Term Loan Secured Claims should be classified together, 
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the Objectors point to Class 5 where the secured and unsecured claims of the IPCo Noteholders 

are classified together. But the Objectors conveniently ignore the fact that this classification is 

solely for administrative convenience as, other than the IPCo Noteholders, no other parties are 

expected to have unsecured claims against the IPCo Debtors. Accordingly, the Plan’s separate 

classification of the Term Loan Deficiency Claims and the Term Loan Secured Claims is not only 

permissible, but mandatory.  

10. Furthermore, under section 1122(a) of the Bankruptcy Code, “a plan may 

place a claim or an interest in a particular class only if such claim or interest is substantially similar 

to the other claims or interests of such class.” 11 U.S.C. § 1122(a). It is black letter law that 

unsecured deficiency claims are “substantially similar” to other unsecured claims. See, e.g., In re 

Bryson Properties, XVIII, 961 F.2d 496, 502 (4th Cir. 1992) (holding that classifying a deficiency 

claim separately from other unsecured claims was “clearly for the purpose of manipulating voting 

and it may not stand”); In re Barakat, 99 F.3d 1520, 1525 (9th Cir. 1996) (finding that a deficiency 

claim was similar to general unsecured claims and holding that, absent a legitimate economic 

justification, it is impermissible to separately classify such claims); In re Bos. Post Rd. Ltd. P'ship, 

21 F.3d 477, 482 (2d Cir. 1994), cert. denied, 513 U.S. 1109 (1995) (finding that a deficiency 

claim and general unsecured claims enjoyed similar rights under the Bankruptcy Code, and finding 

that the debtor could not separately classify unsecured deficiency claim unless there was a 

“credible proof of any legitimate reason” for such separate classification); In re Route 37 Bus. Park 

Assoc., 987 F.2d 154, 161 (3d Cir. 1993) (rejecting classification scheme which classified 

deficiency claim separately from other unsecured claims); In re Lumber Exch. Bldg. Ltd. P'ship, 

968 F.2d 647, 649 (8th Cir. 1992) (rejecting argument that unsecured deficiency claim should be 
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classified separately from unsecured trade claims); Matter of Greystone III Joint Venture, 995 F.2d 

1274 (5th Cir.1991), cert. denied, 506 U.S. 821 (1992) (noting that “the Code has eliminated the 

legal distinction between non-recourse deficiency claims and other unsecured claims”); In re JRV 

Industries, Inc., 342 B.R. 635, 638 (Bankr. M.D. Fla. 2006) (“The Court agrees with the Second, 

Third, Fourth, Fifth, Eighth and Ninth Circuits and holds that a . . . deficiency claim is not 

sufficiently dissimilar from other unsecured claims to mandate separate classification.”). 

11. Thus, the Committee and Deloitte are advocating for revising the Plan in 

a way that would, in fact, violate both section 506(a) and section 1122(a) of the Bankruptcy Code. 

And how do they attempt to justify this unusual request? Their “justification” is two-fold: (i) the 

Term Lenders’ vote will “overwhelm” and “control” the vote of Class 6-B, and (ii) the proposed 

classification has the illegitimate goal of gerrymandering the vote on the Plan. Committee 

Objection ¶ 45. Neither “justification” holds water. 

12. First, the fact that the Term Lenders’ vote in Class 6-B may determine the 

vote of that entire Class is simply a function of the size of their deficiency claims. As the Second 

Circuit has explained, there is no reason to be concerned that an undersecured lender may have 

“undue influence” over a debtor’s ability to reorganize. Boston Post Road, 21 F.3d at 483. In fact, 

the Second Circuit’s concern was just the opposite — that the “overwhelmingly largest” unsecured 

creditor should not be disenfranchised by the debtor’s ability to separately classify its deficiency 

claim. The court reasoned that approving a plan that aims to disenfranchise the overwhelmingly 

largest unsecured creditor through artificial classification is simply inconsistent with the principles 

underlying the Bankruptcy Code: “A key premise of the Code is that creditors holding greater debt 

should have a comparably greater voice in reorganization. . . . Chapter 11 is far better served by 
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allowing those creditors with the largest unsecured claims to have a significant degree of input and 

participation in the reorganization process, since they stand to gain or lose the most from the 

reorganization of the debtor.” Id. 

13. The Fifth Circuit has likewise recognized that “[p]lan proponents could 

effectively disenfranchise the holders of [deficiency] claims by placing them in a separate class 

and confirming the plan over their objection by cramdown” and opined that “Congress did not 

intend this result.” Greystone III Joint Venture, 995 F.2d at 1280. The Third Circuit has similarly 

rejected the argument that because “the deficiency claim would ‘dilute’ and ‘dominate[ ] the vote 

of those truly acting in their interests as unsecured creditors,’” there is anything untoward in 

placing an unsecured deficiency claim in the same class as other unsecured claims. In re Route 37 

Bus. Park Assoc., 987 F.2d at 161. Importantly, the Third Circuit observed that “[t]he distinction 

between those who do and do not ‘truly act[ ] in their interests as unsecured creditors’ finds no 

support in the [Bankruptcy] Code and seems inconsistent with economic reality.” Id. Accordingly, 

“[a]bsent bad faith or illegality [within the meaning of 11 U.S.C. § 1126(e)], the [Bankruptcy] 

Code is not concerned with a claim holder’s reason for voting one way or the other, and 

undoubtedly most claim holders vote in accordance with their overall economic interests as they 

see them.” Id.5  

14. The Committee’s and Deloitte’s gerrymandering allegations are just as 

baseless. As the Fourth Circuit has observed, for an objector to succeed in proving gerrymandering 

 
5  The Ad Hoc Committee does not respond here to the Committee’s entirely baseless hints at potential 

designation of votes under section 1126(e), but, needless to say, the Ad Hoc Committee will vigorously 

contest these and any other meritless allegations regarding the claims of its members to the extent that 

the Committee asserts them. 
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for the purposes of manufacturing an impaired accepting class, there must be no other impaired 

accepting class. Bryson, 961 F.2d at 501, n. 8. Here, there is every reason to believe that there will 

be at least one impaired accepting class at each applicable Debtor, regardless of how Class 6-B 

votes. Thus, this argument is nothing more than a manifestation of the Objectors’ unhappiness 

with the facts and economic realities of these cases.  

15. Indeed, it is the Committee and Deloitte that attempt to achieve the very 

gerrymandering and voting manipulation that they purport to disavow. By extracting the Term 

Loan Deficiency Claims from Class 6-B, the Committee and Deloitte seek to gerrymander an 

impaired rejecting class so that they can pursue wasteful and protracted litigation under the guise 

of a cramdown objection. This improper attempt should not be countenanced, and these Objections 

should be overruled. 

JOINDER 

16. The Ad Hoc Committee joins in all of the other arguments set forth in the 

Debtors’ Reply and urges the Court to approve the Disclosure Statement and allow the 

confirmation process to proceed.  

CONCLUSION 

For the reasons set forth above, as well as the reasons set forth in the Motion and 

the Debtors’ Reply, the Ad Hoc Committee respectfully requests that the Court (i) overrule the 

Objections, (ii) grant the relief requested in the Motion, and (iii) grant such other and further relief 

as the Court may deem just and proper. 
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Dated: June 24, 2020 

Richmond, Virginia 

Respectfully Submitted, 

 

 

 

/s/ Lynn L. Tavenner      

 Lynn L. Tavenner, Esq. (Va. 30083) 

Paula S. Beran, Esq. (Va. 34679) 

David N. Tabakin, Esq. (Va. 82709) 

TAVENNER & BERAN, PLC  

20 North Eighth Street, Second Floor 

Richmond, Virginia 23219 

Telephone: (804) 783-8300 

Facsimile: (804) 783-0178 

E-mail: ltavenner@tb-lawfirm.com 

  pberan@tb-lawfirm.com 

  dtabakin@tb-lawfirm.com 
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Dennis F. Dunne, Esq. (admitted pro hac vice) 

Samuel A. Khalil, Esq. (admitted pro hac vice) 

Matthew L. Brod, Esq. (admitted pro hac vice) 
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New York, New York 10001-2163 
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Co-Counsel to the Ad Hoc Committee 
 

 

CERTIFICATE OF SERVICE 

 
I hereby certify that on this 24th day of June 2020, a true and correct copy of the foregoing has been 

electronically filed and served through the Court’s CM/ECF system on all parties receiving such 

notification. 

/s/ Lynn L. Tavenner  
Counsel 
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