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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
Sustainable Restaurant Holdings, Inc., et al.,1 ) Case No. 20-11087 (JTD) 
 )  
   Debtors. 
  

) 
) 
) 

(Jointly Administered) 
 
Related to Docket No. 194  

 
MEMORANDUM OF LAW IN SUPPORT OF FIRST AMENDED JOINT CHAPTER 11 

PLAN OF SUSTAINABLE RESTAURANT HOLDINGS, INC. AND ITS DEBTOR 
AFFILIATES AND APPROVAL OF SALE OF DEBTORS’ASSETS 

 
Sustainable Restaurant Holdings, Inc. (“SRHI”) and its debtor affiliates, as debtors and 

debtors in possession in the above-captioned chapter 11 cases (collectively, the “Debtors”) as 

debtors and debtors in possession respectfully represent:  

INTRODUCTION 

1. The Plan should be confirmed.  Despite the ongoing global pandemic that 

completely disrupted the restaurant industry and brought the Debtors’ operations to a near 

complete halt, the Plan provides for a going-concern transaction that was market tested and will 

maximize value for the Debtors’ estates.  This is an incredible result and one that substantially all 

of the Debtors’ stakeholders support. 

 
1 The Debtors in these Chapter 11 Cases, along with the last four digits of each of the Debtors’ respective federal 

tax identification numbers, are as follows: Sustainable Restaurant Holdings, Inc. (6430); SRG Operations, LLC 
(0486); Quickfish LLC (7391); Bamboo Sushi, LLC (9009); Quickfish Pearl District LLC (9060); Quickfish SW 
Stark, LLC (1879); Quickfish Slabtown LLC (7391); Quickfish Avanti (Bamboo Sushi Avanti, LLC) (9009); 
Bamboo Sushi NE Alberta, LLC (7610); Bamboo Sushi Lake Oswego, LLC (9484); Bamboo Sushi SW 12th, 
LLC (7382); Bamboo Sushi Denver Lo-Hi, LLC (4045); Bamboo Sushi NW 23rd, LLC (1361); Bamboo Sushi 
Seattle Cap Hill, LLC (9009); Bamboo Sushi U Village Seattle, LLC (9052); Bamboo Sushi Embarcadero SF, 
LLC (5837); Bamboo Sushi Bishop Ranch, LLC (3763); Bamboo Sushi Kierland Scottsdale, LLC (0483); 
Bamboo Sushi Commissary Kitchen, LLC (2194); Bamboo Sushi Biltmore Phoenix, LLC (9412); Bamboo Sushi 
Valley Fair, LLC (2887); Bamboo Sushi Washington Square, LLC (5066).  The Debtors’ headquarters address 
is: 920 SW 6th Avenue, Suite 1200, Portland, OR 97204 and mailing address is: PO Box 3347, Portland, OR 
97208. The Debtors operate restaurants under the following names: Bamboo Sushi and Quickfish.  
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2. And, there is no alternative. If the Plan is not confirmed, then the Debtors would be 

forced to liquidate their business.  No party – including the Debtors’ employees, vendors, or 

landlords – would benefit. Simply put, the Plan is the best and only option. And, no party has 

provided a serious alternative otherwise. 

3. As further described below, the Plan meets the applicable requirements of 11 

U.S.C. § 1129, it is fair and equitable with respect to each class of impaired claims or interests is 

in the best interest of creditors and should be confirmed under 11 U.S.C. § 1191(b).     

BACKGROUND 

4. On May 12, 2020 (the “Petition Date”), each Debtor filed a voluntary petition for 

relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”)  as a debtor 

defined in section 1182(1) of the Bankruptcy Code and each of the Debtors elected to proceed 

under Subchapter V of Chapter 11 of the Bankruptcy Code pursuant to the Small Business Debtor 

Reorganization Act of 2019 (the “SBRA”), Pub. L. No. 116-54, effective February 19, 2020, as 

amended. The Debtors continue to operate their business and manage their properties as debtors 

and debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.   

5. On June 11, 2020, the Debtors filed the Joint Chapter 11 Plan of Sustainable 

Restaurant Holdings, Inc. and its Debtor Affiliates [Docket No. 70] and on July 13, 2020, the 

Debtors filed the First Amended Joint Chapter 11 Plan of Sustainable Restaurant Holdings, Inc. 

and its Debtor Affiliates [Docket No. 194] (as may be modified, amended, or supplemented from 

time to time, the “Plan”).  A hearing to consider confirmation of the Plan is scheduled for July 15, 

2020 at 11:00 a.m. (ET) (the “Confirmation Hearing”).  

6. On June 22, 2020, the Debtors filed a Notice of (a) Hearing on Confirmation of the 

Plan and Procedures for Objecting to Confirmation of the Plan; (b) Procedures and Deadline for 
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Voting on the Plan; and (c) Procedures for Filing Proofs of Claim [Docket No. 100] (the “Notice 

of Confirmation Hearing and Procedures”).  The Notice of Confirmation Hearing and Procedures 

provided creditors with the procedure and deadlines for voting and objecting to the Plan.  The 

Notice of Confirmation Hearing and Procedures also outlined the release and opt-out provisions 

in the Plan.   

7. On June 23, 2020, Omni Agent Solutions (“Omni”) served the Plan and Notice of 

Confirmation Hearing and Procedures (the “Solicitation Package”).  In addition to the Solicitation 

Package, the Notice of Non-Voting Status and the Class 3 General Unsecured Claims Ballot, along 

with a stamped return envelope addressed to Omni, were mailed to the appropriate parties.  See 

Affidavit of Service of Jorge Rodriguez [Docket No. 171].   

8. On July 1, 2020, the Debtors filed a Notice of Filing of Plan Supplement [Docket 

No. 167] (the “First Plan Supplement”) with a Schedule of Assumed Executory Contracts and 

Unexpired Leases with Cure Amounts. 

9. On July 7, 2020, the Debtors filed a Notice of Filing of Second Plan Supplement 

[Docket No. 175] (the “Second Plan Supplement”) in support of the Plan with the Asset Purchase 

Agreement2 by and among Sustainable Restaurant Holdings, Inc., and the Seller Entities set forth 

therein and SRG Reloaded, Inc., a Schedule of Rejected Executory Contracts and Unexpired 

Leases and a Schedule of Retained Cause of Action. 

10. On July 13, 2020, the Debtors filed a Notice of Filing of Third Plan Supplement 

[Docket No. 198] (the “Third Plan Supplement”) in support of the Plan with the: SRG Reloaded, 

Inc. Series A-1 Preferred Stock Purchase Agreement; Release of Convertible Promissory Note and 

 
2 Capitalized terms used but not defined herein shall have the meanings given to them in the Plan.  
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Assignment of Claims; SRG Reloaded, Inc. Proposed Capitalization Plan; revised Schedule of 

Retained Cause of Action; and  List of members of the Board of Reorganized SRHI. 

11. The Debtors propose the Plan for the resolution of outstanding Claims against, and 

Interests in, the Debtors.  The Plan constitutes a separate plan for each of the Debtors.  The Plan 

is being effectuated pursuant to the Asset Purchase Agreement filed with the Second Plan 

Supplement.      

12. As reflected in the Declaration of Paul H. Deutch of Omni Agent Solutions 

Regarding Voting  and Tabulation of Ballots Accepting and Rejecting the Joint Chapter 11 Plan 

of Sustainable Restaurant Holdings, Inc. and its Debtor Affiliates dated July 13, 2020 [Docket No. 

193] (the “Voting Declaration”), the class of claims entitled to vote on the Plan has rejected the 

Plan, when considering the full alleged dollar amount of the claim of Kristofor Lofgren, which 

claim is contested.  Specifically, the voting results were as follows: 

Class Percentage Voting 
in Favor  

(in number) 

Percentage Voting 
Against  

(in number) 

Percentage Voting 
in Favor  

(in amount) 

Percentage Voting 
Against  

(in amount) 

Class 3 General 
Unsecured Claims 

81.25% 
(16 votes) 

 
18.75% 
(3 votes) 

 

 
34.68% 

($1,500,013.08) 
 

 
65.32% 

($2,825,900.78) 

 
13. Pursuant to the SBRA, the Debtors’ Plan can be confirmed non-consensually under 

section 1191(b) of the Bankruptcy Code.  As set forth herein, confirmation is possible in 

subchapter V cases even if sections 1129(a)(8) and (10) of the Bankruptcy Code are not satisfied 

and no impaired class of creditors accepts the plan.   Nevertheless, the vote of Kristofor Lofgren 

is an unliquidated, contingent and disputed claim of an insider shareholder of the Debtors and 

should not be considered for purposes of Plan voting.  If the Lofgren vote is not considered for 

Plan voting purposes, the voting results are as follows: 
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Class Percentage Voting 
in Favor  

(in number) 

Percentage Voting 
Against  

(in number) 

Percentage Voting 
in Favor  

(in amount) 

Percentage Voting 
Against  

(in amount) 

Class 3 General 
Unsecured Claims 

88.88% 
(16 votes) 

 
11.12% 
(2 votes) 

 

 
62.42% 

($1,500,013.08) 
 

 
37.58% 

($903,200.78) 

  
14. As set forth in the (a) Declaration of Teresa Kohl in Support of Confirmation of the 

First Amended Joint Chapter 11 Plan and Approval of the Sale of the Debtors’ Assets dated July 

13, 2020 [Docket No. 196] (the “Kohl Declaration”), (b) the Declaration of Pamela B. Corrie in 

Support of Confirmation of the First Amended Joint Chapter 11 Plan and Approval of the Sale of 

the Debtors’ Assets dated July 13, 2020 [Docket No. 197] (the “Corrie Declaration”), and (c) the 

Declaration of David R. Campbell in Support of Confirmation of the First Amended Joint Chapter 

11 Plan and Approval of the Sale of the Debtors’ Assets dated July 14, 2020 [Docket No. 199] (the 

“Campbell Declaration”) and as otherwise set forth herein, the Debtors have demonstrated that the 

Plan complies with the applicable requirements of section 1129 of the Bankruptcy Code and the 

requirements of section 1191(b) of the Bankruptcy Code and should be confirmed.   

ARGUMENT 

15. To confirm the Plan, the Court must find that the Debtors have satisfied the 

applicable provisions of section 1129 of the Bankruptcy Code by a preponderance of the evidence.3   

16. Since the Debtors have elected to proceed under Subchapter V of the Bankruptcy 

Code, the SBRA is applicable to confirmation of the Plan.  Thus, under section 1191(b) of the 

Bankruptcy Code, the Debtors may confirm a plan without acceptance by at least one accepting 

 
3 See In re Armstrong World Indus., Inc., 348 B.R. 111, 120 (D. Del. 2006); In re Genesis Health Ventures, Inc., 

266 B.R. 591, 606 n.23 (Bankr. D. Del. 2001); see also In re Bally Total Fitness of Greater New York, Inc., No. 
07-12395, 2007 WL 2779438, at *3 (Bankr. S.D.N.Y. Sept. 17, 2007) (“The Debtors, as proponents of the Plan, 
have the burden of proving the satisfaction of the elements of Sections 1129(a) and (b) of the Bankruptcy Code 
by a preponderance of the evidence.”). 
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impaired class, as otherwise required by section 1129(a)(10) of the Bankruptcy Code.  Specifically, 

section 1191(b) provides that if all the applicable requirements of section 1129(a) of the 

Bankruptcy Code are met, other than sections 1129(a)(8), (10) and (15) of the Bankruptcy Code, 

the court can confirm the plan if it does not discriminate unfairly against any impaired, non-

consenting class and if the plan is fair and equitable regarding each class of impaired claims that 

has rejected the plan.   

17. The Debtors submit that the Plan complies with all applicable sections of the 

Bankruptcy Code, the Bankruptcy Rules and applicable non-bankruptcy law.  In particular, the 

Plan fully complies with the applicable requirements of sections 1122, 1123, 1129, 1181 and 1191 

of the Bankruptcy Code.   

18. Absent court order, the Debtors are not required to file or obtain approval of a 

disclosure statement pursuant to the SBRA.  The information normally found in the disclosure 

statement has been included in the Plan including a brief history of the Debtors’ business 

operations, a liquidation analysis.4   

19. This memorandum addresses each requirement individually. 

A. The Plan Complies with Applicable Provisions of the Bankruptcy Code (§ 1129(a)(1)) 

20. Pursuant to section 1129(a)(1) of the Bankruptcy Code, a plan must “compl[y] with 

the applicable provisions of [the Bankruptcy Code].”5  The legislative history of section 1129(a)(1) 

of the Bankruptcy Code explains that this provision encompasses the requirements of sections 

1122 and 1123 of the Bankruptcy Code, which govern the classification of claims and the contents 

 
4     11 U.S.C. § 1190(1) 

5 11 U.S.C. § 1129(a)(1).  
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of a plan, respectively.6  As demonstrated below, the Plan complies with the requirements of 

sections 1122 and 1123 of the Bankruptcy Code, as well as other applicable provisions of the 

Bankruptcy Code.   

21. Each Debtor is a debtor as defined in section 1182(1) of the Bankruptcy Code as 

each one elected to proceed under Subchapter V of Chapter 11 of the Bankruptcy Code.  As such, 

pursuant to section 1181 of the Bankruptcy Code, sections 1129(a)(15), 1129(b), 1129(c), 1129(e), 

and 1141(d)(5) of Title 11 do not apply to these Subchapter V cases.  Further, as set forth herein, 

pursuant to section 1191(b) of the Bankruptcy Code, the requirements of subparagraphs (8) and 

(10) in section 1129(a) of the Bankruptcy Code are not applicable to confirmation of the Debtors’ 

Plan.   

i. Compliance with Section 1122 of the Bankruptcy Code 

22. The Plan satisfies the classification requirements of section 1122 of the Bankruptcy 

Code.  Courts in this jurisdiction and others have recognized that under section 1122 of the 

Bankruptcy Code, plan proponents have significant flexibility in placing similar claims into 

different classes, provided there is a rational basis to do so.7     

 
6  See S. Rep. No. 95-989, 95th Cong., 2d Sess. 126 (1978); H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 412 (1977); 

In re S&W Enter., 37 B.R. 153, 158 (Bankr. N.D. Ill. 1984) (“An examination of the legislative history of [section 
1129(a)(1)] reveals that although its scope is certainly broad, the provisions it was more directly aimed at were 
sections 1122 and 1123.”). 

7  See In re Jersey City Med. Ctr., 817 F.2d 1055, 1066 (Bankr. D.N.J. 1986) (recognizing that separate classes of 
claims must be reasonable and allowing a plan proponent to group similar claims in different classes); see also 
Boston Post Rd. L.P. v. FDIC (In re Boston Post Road, L.P.), 21 F.3d 477, 483 (2d Cir. 1994) (finding that courts 
cannot prohibit separate classification of substantially similar claims); Frito-Lay, Inc., v. LTV Steel Co., Inc. (In 
re Chateaugay Corp.), 10 F.3d 944, 956-57 (2d Cir. 1993) (finding separate classification appropriate because 
classification scheme had a rational basis; separate classification based on bankruptcy court-approved settlement); 
In re Heritage Org., L.L.C., 375 B.R. 230, 303 (Bankr. N.D. Tex. 2007) (“the only express prohibition on separate 
classification is that it may not be done to gerrymander an affirmative vote on a reorganization plan”); In re 500 
Fifth Ave. Assocs., 148 B.R. 1010, 1018 (Bankr. S.D.N.Y. 1993) (although discretion is not unlimited, “the 
proponent of a plan of reorganization has considerable discretion to classify claims and interests according to the 
facts and circumstances of the case”); In re Drexel Burnham Lambert Group, Inc., 138 B.R. 723, 757 (Bankr. 
S.D.N.Y. 1992) (“Courts have found that the Bankruptcy Code only prohibits the identical classification of 
dissimilar claims.  It does not require that similar claims be grouped together . . . .”); In re Ionosphere Clubs, Inc., 
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23. The Plan’s classification of Claims and Interests satisfies the requirements of 

section 1122 because the Claims and Interests in each Class differ from the Claims and Interests 

in each other Class in a legal or factual nature or based on other relevant criteria.  Moreover, each 

of the Claims or Interests in a particular Class is substantially similar to the other Claims or 

Interests in such Class.   

24. Specifically, the Plan provides for the separate classification of Claims and Interests 

into the following seven (7) Classes based upon differences in the legal nature and/or priority of 

such Claims and Interests: 

 Class 1  Other Secured Claims 

 Class 2  Other Priority Claims 

 Class 3  General Unsecured Claims 

 Class 4  Intercompany Claims  

 Class 5  Intercompany Interests  

 Class 6  Interests in SRHI  

 Class 7  Section 510(b) Claims  

25. Secured Claims are classified separately from Unsecured Claims and other Interests 

are classified separately from Claims.   

26.  Claims or Interests assigned to each particular Class described above are 

substantially similar to the other Claims or Interests in such Class.  Accordingly, the Plan satisfies 

section 1122(a) of the Bankruptcy Code. 

 
98 B.R. 174 (Bankr. S.D.N.Y. 1989) (“a debtor may place claimants of the same rank in different classes and 
thereby provide different treatment for each respective class”).  
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ii. Compliance with Section 1123(a) of the Bankruptcy Code  

27. Section 1123(a) of the Bankruptcy Code sets forth seven items that every chapter 11 

plan must contain.8  The Plan contains each of these items. 

a. Designation of Classes of Claims and Interests (§ 1123(a)(1)) 

28. As discussed above, Article IV of the Plan properly designates classes of Claims 

and Interests, and thus, satisfies the requirement of section 1122 of the Bankruptcy Code. 

b. Specification of Unimpaired Classes (§ 1123(a)(2)) 

29. Section 1123(a)(2) of the Bankruptcy Code requires that the Plan “specify any class 

of claims or interests that is not impaired under the plan.”9  The Plan meets this requirement by 

identifying in Article IV each Class that is not Impaired.  

c. Treatment of Impaired Classes (§ 1123(a)(3)) 

30. Section 1123(a)(3) of the Bankruptcy Code requires that the Plan “specify the 

treatment of any class of claims or interests that is impaired under the plan.”10  The Plan meets this 

requirement by setting forth the treatment of Impaired Classes in Article IV.   

d. Equal Treatment within Classes (§ 1123(a)(4)) 

31. Section 1123(a)(4) of the Bankruptcy Code requires that the Plan “provide the same 

treatment for each claim or interest of a particular class, unless the holder of a particular claim or 

interest agrees to a less favorable treatment of such particular claim or interest.”11  The Plan meets 

this requirement because holders of Allowed Claims will receive the same rights and treatment as 

 
8  11 U.S.C. § 1123(a).   

9  11 U.S.C. § 1123(a)(2) 

10  11 U.S.C. § 1123(a)(3) 

11  11 U.S.C. § 1123(a)(4). 
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other holders of Allowed Claims within their respective Class, except to the extent they agree to 

less favorable treatment.   

e. Means for Implementation (§ 1123(a)(5)) 

32. Section 1123(a)(5) of the Bankruptcy Code requires that the Plan provide “adequate 

means” for its implementation.12  The Plan satisfies this requirement through Article V and various 

other provisions of the Plan, which, together provide for the means by which the Plan will be 

implemented.   Among other things, Article V of the Plan: 

 provides for an Equitization Restructuring that implements the terms of a plan 
sponsor investment in the form of an equity investment; and 

 provides that the Reorganized Debtors will fund distributions under the Plan 
after the Effective Date. 

f. Issuance of Non-Voting Securities (§ 1123(a)(6)) 

33. Section 1123(a)(6) of the Bankruptcy Code requires that a debtor’s corporate 

constituent documents prohibit the issuance of non-voting equity securities.13  The Plan does not 

contemplate the issuance of non-voting equity securities.  Further, the New Organizational 

Documents will prohibit the issuance of non-voting equity securities.    

g. Officers and Directors (§ 1123(a)(7)) 

34. Section 1123(a)(7) of the Bankruptcy Code requires that the Plan’s provisions with 

respect to the manner of selection of any director, officer or trustee, or any other successor thereto, 

be “consistent with the interests of creditors and equity security holders and with public 

policy . . . .”14  Pursuant to Article V, as of the Effective Date of the Plan, the terms of the current 

 
12  § 1123(a)(5).  

13  11 U.S.C. § 1123(a)(6). 

14  11 U.S.C. § 1123(a)(7). 
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members of the board of directors of the Debtors shall expire, and the New Boards and new officers 

of each of the Reorganized Debtors shall be appointed in accordance with the New Organizational 

Documents and other constituent documents of each Reorganized Debtor.  As set forth in the Plan, 

the identities of the Reorganized SRHI Board, to the extent known, will be included in a Plan 

Supplement.  Thus, the Plan complies with section 1123(a)(7) of the Bankruptcy Code.   

35. Based upon the foregoing, the Plan complies fully with each of the requirements of 

1123(a) of the Bankruptcy Code. 

iii. Compliance with Section 1123(b) of the Bankruptcy Code 

a. Overview of Plan’s Compliance with Section 1123(b) of the Bankruptcy 
Code 

36. Section 1123(b) of the Bankruptcy Code sets forth various permissive provisions 

that may be incorporated into a chapter 11 plan.15  For example, section 1123(b) of the Bankruptcy 

Code provides that a plan may:  (a) impair or leave unimpaired any class of claims or interests; (b) 

provide for the assumption or rejection of executory contracts and unexpired leases; (c) provide 

for the settlement or adjustment of any claim or interest belonging to the debtor or the estates; and 

(d) include any other appropriate provision not inconsistent with the applicable provisions of 

chapter 11.16   

37. The Plan is consistent with section 1123(b) of the Bankruptcy Code.  Specifically, 

Article IV of the Plan impairs or leaves unimpaired, as the case may be, each Class of Claims or 

Interests under the Plan.  Specifically: (a) Class 1 Other Secured Claims and Class 2 Other Priority 

Claims are Unimpaired by the Plan and are deemed to have accepted the Plan; (b) Class 3 General 

 
15  See 11 U.S.C. § 1123(b). 

16  11 U.S.C. § 1123(b)(1) -(6). 

Case 20-11087-JTD    Doc 200    Filed 07/14/20    Page 11 of 54



 

12 
 
PHIL1 9008515v.5 

Unsecured Claims are Impaired under the Plan and are entitled to vote on the Plan; (c) Class 6 

Interests in SRHI and Class 7 Section 510(b) Claims are Impaired and shall receive no 

Distributions under the Plan on account of their Interests and Claims and are deemed to have 

rejected the Plan; and (d) Class 4 Intercompany Claims and Class 5 Intercompany Interests are 

either Unimpaired and are conclusively presumed to accept the Plan or are Impaired and deemed 

to have rejected the Plan.   

38. In addition, in accordance with section 1123(b)(2) of the Bankruptcy Code, 

Article VI of the Plan provides that the Debtors’ Executory Contracts and Unexpired Leases not 

previously assumed, assumed and assigned, or rejected, shall be deemed assumed by the 

Reorganized Debtors, as of the Effective Date, in accordance with the provisions and requirements 

of sections 365 and 1123 of the Bankruptcy Code, with the consent of the Purchaser, regardless of 

whether such Executory Contract or Unexpired Lease is set forth on an exhibit to the Plan 

Supplement, other than: (a) those that are identified on the Schedule of Rejected Executory 

Contracts and Unexpired Leases; (b) those that have been previously rejected by a Final Order; (c) 

those that are the subject of a motion to reject Executory Contracts or Unexpired Leases that is 

pending on the Confirmation Date; or (d) those that are subject to a motion to reject an Executory 

Contract or Unexpired Lease pursuant to which the requested effective date of such rejection is 

after the Effective Date.        

39. VF Mall LLC filed the Objection by VF Mall LLC to Joint Chapter 11 Plan and 

(II) Cure Objection [Docket No. 176] [Docket No. 176] (the “VF Objection”).  As noted in the VF 

Objection, on August 29, 2019 VF Mall LLC and the Debtors entered into a commercial lease for 

space in a shopping center. The VF Objection argues that the Plan is not feasible if the Debtors 

reject the lease and do not have sufficient cash to pay VF Mall LLC’s administrative expense 
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claim, in full, upon confirmation.  The Debtors intend to assume the lease and the obligations 

thereunder.17  Further, the Article VI.C of the Plan provides a process for resolution of cure 

amounts that involves a Cure Notice and Cure Claim, with resolution by the Bankruptcy Court, if 

necessary, of any related disputes.  As a result, the VF Mall Objection should be overruled.    

b. The Plan Releases are an Appropriate Settlement of Claims Under 
Section 1123(b) and Should be Approved. 

40. The Plan provides for the releases of certain claims by the Debtors and the 

Reorganized Debtors and the DIP Lenders, as well as the releases of claims and interests held by 

certain creditors and interest holders of the Debtors.  The release provisions are integral 

components of the Plan, are consistent with the Bankruptcy Code, and comply with applicable 

case law and recent precedent, and, as such, should be approved.   

i. The Debtor Releases are Appropriate and Should be Approved. 

41. Section 1123(b)(3)(A) of the Bankruptcy Code provides that a chapter 11 plan may 

provide for “the settlement or adjustment of any claim or interest belonging to the debtor or the 

estate.”18  Courts in the Third Circuit typically approve a settlement by a debtor if the settlement 

“exceed[s] the lowest point in the range of reasonableness.”19  Furthermore, a debtor may release 

 
17   Plan Supplement at Exhibit A [Docket No. 167]. 

18 See 11 U.S.C. § 1123(b)(3)(A); see also In re Coram Healthcare Corp., 315 B.R. 321, 334–35 (Bankr. D. Del. 
2004) (holding that the standard for approval of a settlement under section 1123 of the Bankruptcy Code is generally 
the same as under Bankruptcy Rule 9019). 

19 See e.g., In re Coram Healthcare, 315 B.R. 330 (citations omitted); In re Exaeris, Inc., 380 B.R. 741, 746-47 
(Bankr. D. Del. 2008) (citations omitted); In re World Health Alts., Inc., 344 B.R. 291, 296 (Bankr. D. Del. 2006) 
(stating that the settlement must be “within the reasonable range of litigation possibilities”)(internal quotation marks 
omitted). 
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claims under section 1123(b)(3)(A) of the Bankruptcy Code “if the release is a valid exercise of 

the debtor’s business judgment, is fair, reasonable, and in the best interests of the estate.”20   

42. Article XI.D of the Plan provides for a customary release of any and all Claims and 

Causes of Action, including derivative claims, of the Debtors, the Reorganized Debtors, Plan 

Administrator, and their Estates against each Released Party21 in connection with, among others, 

the Debtors, the Asset Purchase Agreement, the DIP Facility and the implementation of the 

transactions contemplated by the Plan or the Restructuring Documents (the “Debtor Releases”).22    

43. The Debtor Releases are a valid exercise of the Debtors’ business judgment, and 

are fair, reasonable, and in the best interests of the Debtors’ Estates. 

44. The Debtor Releases are part and parcel of the broader settlement under the Plan 

and a key part of the Plan’s support.  More specifically, the Debtors’ launched an investigation to 

determine if they had any claims against the Released Parties and they determined that they had 

none.  And, no party has asserted otherwise. 

 
20 In re Spansion, Inc., 426 B.R. 114, 143 (Bankr. D. Del. 2010) (citing section 1123(b)(3)(A) of the Bankruptcy 

Code); see also In re Wash. Mut., Inc., 442 B.R. 314, 327 (Bankr. D. Del. 2011) (When assessing whether to approve 
a settlement “the court must determine whether ‘the compromise is fair, reasonable, and in the best interest of the 
estate.”) (internal quotation marks omitted). 

21 “Released Party” means each of the following in their capacity as such:  (a) the Debtors and Reorganized Debtors; 
(b) the Debtors’ current and former officers, directors, and managers; (c) the DIP Lenders; (d) the Sale Parties; and 
(e) with respect to each of the foregoing Entities described in clauses (a) through (d), such Entities’ respective 
predecessors, successors and assigns, and current and former stockholders, members, limited partners, general 
partners, equity holders, Affiliates and its and their subsidiaries, principals, partners, parents, equity holders, 
members, employees, agents, officers, directors, managers, trustees, professionals, representatives, advisors, 
attorneys, financial advisors, accountants, investment bankers, and consultants, in each case solely in their capacity 
as such; provided that any Holder of a Claim or Interest that elects to “opt out” of granting the Plan’s third-party 
releases by either opting out of such release or timely objecting to the Plan’s third-party release provisions shall not 
be a “Released Party.” 

22 The foregoing description is meant only as a summary of the operative Plan provisions relating to the Debtor 
Releases. To the extent there is any conflict between the forgoing summary and the Debtor Releases and the 
definition of “Released Party,” as each is contained in the Plan, the Plan shall control. 
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45. The Released Parties made valuable contributions to the restructuring process, the 

sale and/or efforts to negotiate and implement the Plan.  The Released Parties (i) participated in 

negotiations with the Debtors in connection with the development of the Equitization 

Restructuring and the Asset Purchase Agreement which ultimately resulted in a confirmable Plan 

and (ii) are integral for implementation of the Plan.  Most importantly, the Debtor Releases have 

provided a material benefit to the Debtors’ Estates by negotiating and securing the Debtors’ key 

constituents’ support of the Plan and/or their necessary support to implement the Plan and the 

Equitization Restructuring.  For instance, in addition to funding the Chapter 11 Cases, the DIP 

Lenders also agreed to compromise a portion of their DIP Claims and equitize them into New 

SRHI. 

46. The Debtor Releases are essential to the Plan because they constitute an integral 

part of the restructuring and sale process.  Absent the Debtor Releases, it is highly unlikely the 

Released Parties would have agreed to support the Plan or the restructuring and sale transactions 

contemplated therein.  As described above, each of the Released Parties made contributions to the 

Chapter 11 Cases or will do so as a means to implement the Plan, and did or will do so with the 

understanding that they would receive releases from the Debtors.  Without the Released Parties’ 

support, the Debtors would not be in a position to confirm the Plan. 

47. Accordingly, the Debtor Releases are fair and equitable and in the best interests of 

the Debtors’ estates and should be approved. 

ii. The Third-Party Releases are Appropriate and Should be Approved 
 

48. Section XI.E of the Plan provides for a release of any and all Claims and Causes of 

Action, including derivative claims, by certain non-debtor Holders of Claims and Interests 
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(collectively, the “Releasing Parties”)23 against the Released Parties in connection with, among 

other things, the Debtors, the Reorganized Debtors, the Restructuring Document, the Plan, the 

Chapter 11 Cases (collectively, the “Third-Party Releases”).24   

49. The Third-Party Releases included in the Plan are customary and comply with 

Third Circuit law and recent precedent in this jurisdiction.  Courts in this jurisdiction typically 

allow third-party releases if such releases are consensual, as they are here.25    

50. First, the Third-Party Releases are consensual.  As set forth above, the Releasing 

Parties either voted in favor of the Plan or opted-out of the Third-Party Releases.  Under the Plan, 

(i) Holders of Claims abstaining or voting against the Plan could opt-out of the releases by 

checking the opt-out box and returning their Ballot and (ii) Holders of Claims and/or Interests in 

the Non-Voting Class received the Notice of Non-Voting Status, which included an opportunity 

 
23 “Releasing Party” means, collectively, and in each case solely in its capacity as such:  (a) the Debtors and the 

Reorganized Debtors; (b) the DIP Lenders; (c) each Holder of a Claim or Interest entitled to vote to accept or reject 
the Plan that (i) votes to accept the Plan or (ii) votes to reject the Plan or does not vote to accept or reject the Plan 
but does not affirmatively elect to “opt out” of granting the Plan’s third-party releases by either opting out of such 
release or timely objecting to the Plan’s third-party release provisions; (d) each Holder of a Claim or Interest that 
is Unimpaired and presumed to accept the Plan; (e) each Holder of a Claim or Interest that is deemed to reject the 
Plan that does not affirmatively elect to “opt out” of granting the Plan’s third-party releases by either opting out of 
such release or timely objecting to the Plan’s third-party release provisions; (f) with respect to the Sale Parties, all 
Holders of Claims and Interests; and (g) with respect each of the foregoing Entities described in clauses (a) through 
(f), such Entities’ current and former affiliates, and such entities’ and such affiliates’ partners, subsidiaries, 
predecessors, current and former directors, managers, officers, equity holders (regardless of whether such interests 
are held directly or indirectly), members, officers, principals, employees, agents, managed accounts or funds, 
advisors, attorneys, accountants, investment bankers, consultants, representatives, management companies, fund 
advisors, and other professionals, together with their respective successors and assigns. 

24 The foregoing description is meant only as a summary of the operative Plan provisions relating to the Third-Party 
Releases. To the extent there is any conflict between the forgoing summary and the Third-Party Releases and the 
definition of “Releasing Parties,” as each is contained in the Plan, the Plan shall control. 

25 See In re Indianapolis Downs, LLC, 486 B.R. 286, 304-05 (Bankr. D. Del. 2013) (approving third-party release that 
applied to deemed accepting class as consensual); In re Spansion, Inc., 426 B.R. 114, 144 (Bankr. D. Del. 2010) 
(same); Wash. Mut., 442 B.R. at 352 (observing that consensual third-party releases are permissible); In re Zenith 
Elecs. Corp., 241 B.R. 92, 111 (Bankr. D. Del. 1999) (approving non-debtor releases for creditors that voted in 
favor of the plan); see also In re EV Energy Partners, L.P., No. 18-10814 (CSS) (Bankr. D. Del. May 17, 2018) 
(approving third-party releases with objection “opt-out” mechanic as consensual); In re PES Holdings, LLC, No. 
18-10122 (KG) (Bankr. D. Del. Apr. 2, 2018) (same). 
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to opt-out of granting the Third-Party Releases by checking the opt-out box and returning the form.  

Moreover, the Ballot and the Notice of Non-Voting Status each contained a clear and conspicuous 

opt-out section which set forth important information (and relevant provisions that could bind 

Holders of Claims and/or Interests in the respective Classes) regarding the release provisions set 

forth in the Plan.  The Confirmation Notice was also sent to all creditors, including the Releasing 

Parties, and expressly included in bold typeface the terms of the Third-Party Releases, as set forth 

in Article XI.E in the Plan, as well as the definitions of “Released Party” and “Releasing Party.”  

Thus, the Releasing Parties had notice of the Chapter 11 Cases, the Plan, the Third-Party Releases, 

the deadline to evaluate and opt-out of the Third-Party Releases and/or object to confirmation of 

the Plan, and the preclusive effect that the Third-Party Releases would have in the absence of an 

opt-out.   

51. In this District, courts “have consistently held that a plan may provide for a release 

of third party claims against a non-debtor upon consent of the party affected.”26  In other cases in 

this District in which holders of claims had an opportunity, but chose not to opt out of releases, 

courts have approved third-party releases as consensual.  In approving an opt out release, a court 

in this District found that: 

As for those impaired creditors who abstained from voting on the 
Plan or who voted to reject the Plan and did not otherwise opt out of 
the releases, the record reflects these parties were provided detailed 
instructions on how to opt out, and had the opportunity to do so by 
marking their ballots. 
 

In re Indianapolis Downs, 486 B.R. at 306.   

52. In this case, the Third-Party Releases are consensual.  The Plan and the Ballot 

provided recipients with timely, sufficient, appropriate, and adequate notice of the Third-Party 

 
26 In re Indianapolis Downs, 486 B.R. at 305 (citing In re Zenith, 241 B.R. at 111). 
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Releases, including that the Third Party Releases would be made by the Releasing Parties, which 

includes (a) each Holder of a Claim or Interest entitled to vote to accept or reject the Plan that (i) 

votes to accept the Plan or (ii) votes to reject the Plan or does not vote to accept or reject the Plan 

but does not affirmatively elect to “opt out” of granting the Plan’s third-party releases by either 

opting out of such release or timely objecting to the Plan’s third-party release provisions; (b) each 

Holder of a Claim or Interest that is Unimpaired and presumed to accept the Plan; (c) each Holder 

of a Claim or Interest that is deemed to reject the Plan that does not affirmatively elect to “opt out” 

of granting the Plan’s third-party releases by either opting out of such release or timely objecting 

to the Plan’s third-party release provisions; and (d) with respect to the Sale Parties, all Holders of 

Claims and Interests. 

53. Indeed, this Court has approved similar third-party releases in other recent chapter 

11 cases.27  Consistent with these precedents and others, the Third-Party Releases should be 

approved.   

54. Second, the Third-Party Releases are sufficiently specific as to put the Releasing 

Parties on notice of the nature of the released Claims and Causes of Action.  The Ballot and the 

Notice of Non-Voting Status specifically lay out the Third-Party Releases.  Further, the Plan’s 

 
27    See In re Emerald Oil, Inc., No. 16-10704 (KG) (Bankr. D. Del. Mar. 24, 2017)[Docket No. 1134] (“Releasing 

Parties” means . . . (b) all Holders of Claims and Interests who are deemed to accept the Plan; (c) all Holders of 
Claims who vote to accept the Plan; (d) all holders of Claims entitled to vote on the Plan who abstain from voting 
on the Plan and who do not opt out of the releases provided by the Plan; (e) all holders of Claims entitled to vote 
on the Plan who vote to reject the Plan and who do not opt out of the releases provided by the Plan; . . . “); 
Indianapolis Downs, 486 B.R. at 305– 06 (confirming plan where abstaining parties were deemed to consent to 
third-party release); see also In re Lear Corp., 2009 at *21 (Bankr. S.D.N.Y. Nov. 5, 2009) (confirming plan 
where parties were given notice that a vote to accept the plan or abstention from voting constitutes assent to the 
third-party releases); In re Molycorp, Inc., No. 15-11357 (CSS) (Plan approved and Confirmation Order entered 
including third party release applying to, among others, “all Holders of Claims who … receive a ballot but abstain 
from voting on the Plan”); Dex Media, Inc., Case No. 16-11200 (KG) [Docket No. 3201](same); Verso 
Corporation, Case No. 16-10163 (KG) [Docket No. 883](same); UniTek Glob. Servs., Inc., Case No. 14-12471 
(KG) (Jan. 5, 2015) [Docket No. 275] (holding “Releasing Parties” means “each other Holder of a Claim or an 
Interest, in each case other than a Holder of a Claim or an Interest that has voted to reject the Plan”). 
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description of the Third-Party Releases sets forth the nature and type of Claims and Causes of 

Action released and effectively limits the Third-Party Releases to those Claims and Causes of 

Action being released, including, among other things, those Claims arising out of or necessary to 

commence, effect, and conclude the Chapter 11 Cases, the Equitization Restructuring, the Plan, 

the Asset Purchase Agreement, and the administration and implementation of the Plan.     

55. Third, the Third-Party Releases were integral and essential components of the Plan 

and the Debtors’ ability to effectively restructure and implement a sale transaction and plan.  The 

Third-Party Releases were expressly bargained for at arms’-length in negotiations between the 

Debtors, the DIP Lender and the Purchaser.  Moreover, the Third-Party Releases facilitated 

participation by the Debtors’ key stakeholders in both the Plan and the chapter 11 process, and 

were critical in reaching a consensus among these stakeholders to support the Plan the Debtors’ 

efforts to implement a restructuring and sale process.  As such, the Third-Party Releases were a 

core negotiation point and appropriately offer reasonable protections to parties that constructively 

participated in, or will participate in, the restructuring process.   

56. Based on the foregoing, the Third-Party Releases comply with the controlling Third 

Circuit standard and recent cases in this jurisdiction and are appropriate and justified under the 

circumstances, and should therefore be approved. 

c. The Plan’s Exculpation and Injunction Provisions Satisfy Section 1123(b) of 
the Bankruptcy Code 
 

57. The Plan also includes: (a) an exculpation and limitation of liability provision; and 

(b) injunction provisions prohibiting parties from pursuing claims subject to the exculpation under 

the Plan.  As explained below, these provisions are fair and appropriate, under both applicable law 

and the facts and circumstances of these cases, and are the product of arm’s-length negotiations.  
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(i) The Exculpation Provision 

58. Article XI.F of the Plan exculpates parties critical to the formulation of the Plan for 

any acts or omissions in connection with the Plan, the restructuring efforts, and the chapter 11 

cases (the “Exculpation”).  Initially, the Exculpated Parties included the Debtors and Reorganized 

Debtors and the DIP Lenders, and each of their respective predecessors, successors and assigns, 

and current and former stockholders, members, limited partners, general partners, equity holders, 

Affiliates and its and their subsidiaries, principals, partners, parents, equity holders, members, 

employees, agents, officers, directors, managers, trustees, professionals, representatives, advisors, 

attorneys, financial advisors, accountants, investment bankers, and consultants (the “Exculpated 

Parties”).28  In conversations with the Office of the United States Trustee (the “UST”) and the 

Subchapter V Trustee appointed in the Chapter 11 Cases (the “Subchapter V Trustee”), the Debtors 

have agreed to modify the definition of Exculpated Parties to remove reference to the DIP Lenders. 

59. The scope of the Exculpation was also revised as a result of the discussions with 

the UST and Subchapter V Trustee and is targeted to cover acts or omissions related to or arising 

from, inter alia, any Cause of Action for any claim arising on or after the Petition Date related to 

any act or omission in connection with, relating to, or arising out of, the Chapter 11 Cases, the 

Plan, the DIP Documents, the Asset Purchase Agreement, the Plan Sponsor Agreement, the DIP 

Facility, or any Restructuring Document, contract, instrument, release or other agreement or 

document (including providing any legal opinion requested by any Entity regarding any 

transaction, contract, instrument, document, or other agreement contemplated by the Plan or the 

reliance by any Exculpated Party on the Plan or the Confirmation Order in lieu of such legal 

opinion) created or entered into in connection with the Plan, the filing of the Chapter 11 Cases, the 

 
28  See Plan, Article I.A.48 and Article XI.F. 

Case 20-11087-JTD    Doc 200    Filed 07/14/20    Page 20 of 54



 

21 
 
PHIL1 9008515v.5 

pursuit of Confirmation, the pursuit of Consummation, the administration and implementation of 

the Plan, including the issuance of Securities pursuant to the Plan, or the distribution of property 

under the Plan or any other related agreement.29   

60. An exculpation provision is not a mandatory release of all liability, but instead, 

establishes the appropriate standard of liability with respect to the parties exculpated.30  First, this 

Court must find, under section 1129(a)(2), that the Debtors have complied with the applicable 

provisions of the Bankruptcy Code.  Additionally, the Court must find, under section 1129(a)(3), 

that the Plan has been proposed in good faith and not by any means forbidden by law.31  These 

findings apply to the Debtors and, by extension, to the Debtors’ officers, directors, employees and 

professionals.  Further, these findings evidence that the Plan was negotiated at arm’s length and in 

good faith.  Insofar as the Debtors negotiated the myriad of issues during the course of the Chapter 

11 Cases, as well as the terms of the Plan, with the other Exculpated Parties, the Court’s good faith 

findings with respect to the Debtors’ chapter 11 cases should extend to them. 

61. Second, it is well established that Exculpation for parties participating in the plan 

process is appropriate where plan negotiations could not have occurred without protection from 

liability.32 

 
29  Id. 

30  See In re PWS Holding Corp., 228 F.3d 224, 246 (3d Cir. 2000) (reasoning that the exculpation provision “does 
not affect the liability of third parties, but rather sets forth the appropriate standard of liability.”); see also 
In re Enron Corp., 326 B.R. 497, 501 (S.D.N.Y. 2005) (in finding creditors’ appeal of confirmation based on the 
plan’s exculpation provision moot, the court specifically noted that the bankruptcy court addressed the 
exculpation provision and found it appropriate because it excluded gross negligence and willful misconduct). 

31  11 U.S.C. § 1129(a)(3). 

32  See In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 293 (2d Cir. 1992); Enron Corp., 326 B.R. at 503 
(excising similar exculpation provisions would “tend to unravel the entire fabric of the Plan, and would be 
inequitable to all those who participated in good faith to bring it into fruition.”). 
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62. The Debtors ask that the Court find that the Exculpated Parties have participated in 

good faith with respect to the Debtors’ restructuring efforts, the Chapter 11 Cases, the sale of the 

Debtors’ assets, and formulating and negotiating the Plan and that they are entitled to protection 

from lawsuits from disgruntled creditors or any other parties in interest.33  Negotiation and 

compromise was crucial to the conduct of the restructuring process, the Chapter 11 Cases generally 

and the formulation of a feasible Plan and could not have occurred without the protection from 

liability that the Exculpation provides to the Exculpated Parties.  Further, the Exculpation is 

consistent with the practice in this jurisdiction and others.34  Therefore, the Court should approve 

the Exculpation and adopt the appropriate standard of liability for the Exculpated Parties with 

respect to the Debtors’ Chapter 11 Cases.  The Exculpation does not amount to a stark departure 

from other chapter 11 plans confirmed in this district.35  Moreover, the Exculpation does not 

amount to a release, but rather represents a conclusion of law that flows inevitably from several 

different findings of fact that the Court must reach in confirming the Plan. 

63. The Debtors themselves are undoubtedly entitled to the relief embodied in the 

Exculpation.  Having acted in “good faith” within the meaning of section 1125(e) of the 

Bankruptcy Code, the Debtors are entitled to the protections afforded by section 1125(e) and 

 
33  See Plan, Article XI.F. 

34  See, e.g., In re VER Technologies HoldCo, LLC, No. 18-10834 (KG) (Bankr. D. Del. July 26, 2018) (extended 
exculpation to DIP Lenders and prepetition lenders); In re Sea Containers Ltd., No. 06-11156 (KJC) 
(Bankr. D. Del. Nov. 24, 2008); In re ACG Holdings, No. 08-11467 (CSS) (Bankr. D. Del. Aug. 6, 2008); In re 
Oneida Ltd., 351 B.R. 79, 94 n.22 (Bankr. S.D.N.Y. 2003) (approving exculpation provision that covered 
prepetition lenders, DIP lenders, creditor committees and their members, and the respective affiliates of each 
except in cases of gross negligence, willful misconduct, fraud, or criminal conduct over an objection that was 
raised but “not pursue[d] at the confirmation hearing” and noting that the language “generally follows the text 
that has become standard in this district, is sufficiently narrow to be unexceptional”); see also In re DJK 
Residential LLC, No. 08-10375, (Bankr. S.D.N.Y. May 7, 2008) (approving an exculpation provision that 
excluded gross negligence and willful misconduct without unresolved objections); In re Bally Total Fitness, 2007 
WL 2779438, at *8 (same).   

35  Id. 
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Exculpation.  Further, granting such relief falls squarely within the “fresh start” principles 

underlying the Bankruptcy Code.  In addition to the Debtors, the other Exculpated Parties owe 

duties in favor of the Debtors’ Estates.  The directors, officers, and advisors who have acted on the 

Debtors’ behalf in the Chapter 11 Cases owe the Debtors’ Estates similar duties.   

64. Based upon the foregoing, the Exculpation complies with the requirements of 

sections 1122 and 1123 of the Bankruptcy Code, and thus, satisfies the requirements of section 

1129(a)(1) of the Bankruptcy Code. 

(ii) The Injunction Provision 

65. The injunction provision in Article XI.G of the Plan permanently enjoins certain 

holders of Claims from bringing any actions against Released Parties (the “Injunction”).  The 

Injunction provision is necessary to preserve and enforce the Debtor Releases, the Third-Party 

Release and the Exculpation and by and is narrowly tailored to achieve that purpose.   

66. Without the Injunction, the Plan’s release and exculpation provisions would lose 

their impact and the Plan could fail.  Thus, the Court should approve the Injunction.     

iv. Compliance with Section 1123(d) of the Bankruptcy Code 

67. Section 1123(d) of the Bankruptcy Code states that “if it is proposed in a plan to 

cure a default the amount necessary to cure the default shall be determined in accordance with the 

underlying agreement and nonbankruptcy law.”36 

68. Article VI.C of the Plan provides that monetary amounts by which each executory 

contract and unexpired lease to be assumed, if any, may be in default shall be satisfied, pursuant 

to section 365(b)(1) of the Bankruptcy Code, by payment of the Cure Claim as reflected on the 

Cure Notice or as otherwise agreed or determine by a Final Order of the Court, in Cash on the 

 
36  See 11 U.S.C. 1123(d). 
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Effective Date or as soon as reasonably practicable thereafter, and that, “in the event of a dispute 

regarding: (a) the amount of any Cure Claim; (b) the ability of the Reorganized Debtors, the 

Purchaser, or any assignee, as applicable, to provide “adequate assurance of future performance” 

(within the meaning of section 365 of the Bankruptcy Code) under the Executory Contract or 

Unexpired Lease to be assumed or assumed and assigned; or (c) any other matter pertaining to 

assumption or the assumption or the assumption and assignment, the Cure Claims shall be made 

following the entry of a Final Order resolving the dispute and approving the assumption or the 

assumption and assignment.”37  As set forth in the Plan, the Plan Supplement and the Second Plan 

Supplement, the Debtors anticipate that there will be contracts and unexpired leases to be assumed 

and/or assumed and assigned, and that such contracts and unexpired leases may involve Cure 

Claims.   

B. The Debtors Have Complied with the Applicable Provisions of the Bankruptcy Code 
(§ 1129(a)(2)) 

69. The Debtors have satisfied section 1129(a)(2) of the Bankruptcy Code, which 

requires that the proponent of a plan comply with the applicable provisions of the Bankruptcy 

Code.38  The legislative history to section 1129(a)(2) of the Bankruptcy Code reflects that this 

provision is intended to encompass the disclosure and solicitation requirements set forth in sections 

1125 and 1126 of the Bankruptcy Code.39  As set forth in section 1181(b) of the Bankruptcy Code, 

 
37  Plan, Article VI.C. 

38  11 U.S.C. § 1129(a)(2). 

39  See In re Lapworth, No. 97-34529, 1998 WL 767456, at *3 (Bankr. E.D. Pa. Nov. 2, 1998) (“The legislative 
history of § 1129(a)(2) specifically identifies compliance with the disclosure requirements of § 1125 as a 
requirement of § 1129(a)(2).”); In re Worldcom, Inc., No. 02-13533, 2003 WL 23861928, at *49 (Bankr. 
S.D.N.Y. Oct. 31, 2003) (stating that section 1129(a)(2) requires plan proponents to comply with applicable 
provisions of the Bankruptcy Code, including “disclosure and solicitation requirements under sections 1125 and 
1126 of the Bankruptcy Code”); S. Rep. No. 989, 95th Cong., 2d Sess., at 126 (1978); H.R. Rep. No. 595, 95th 
Cong., 1st Sess., at 412 (1977).   
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absent a court order, a separate disclosure statement is not required in Subchapter V cases.40  

Pursuant to section 1190(1) of the Bankruptcy Code, the plan itself must include certain 

information normally found in a disclosure statement including a brief history of the business 

operations of the Debtors, a liquidation analysis. 

70. The Debtors provided adequate information in the Plan, the Ballot and the Notice 

of Non-Voting Status for creditors to make an informed judgment on whether to accept or reject 

the Plan.   

ii. Compliance with Section 1126 of the Bankruptcy Code 

71. Section 1126 of the Bankruptcy Code specifies the requirements for acceptance of 

a plan.41  Specifically, under section 1126 of the Bankruptcy Code, only holders of allowed claims 

and allowed equity interests in impaired classes of claims or interests that will receive or retain 

property under a plan on account of such claims or interests may vote to accept or reject such plan.  

Section 1126 of the Bankruptcy Code provides in pertinent part that:  

(a) The holder of a claim or interest allowed under section 502 of [the 
Bankruptcy Code] may accept or reject a plan. . . .  

[ … ] 

(f) Notwithstanding any other provision of this section, a class that is 
not impaired under a plan, and each holder of a claim or interest of 
such class, are conclusively presumed to have accepted the plan, and 
solicitation of acceptances with respect to such class from the 
holders of claims or interests of such class is not required.  

(g) Notwithstanding any other provision of this section, a class is 
deemed not to have accepted a plan if such plan provides that the 
claims or interests of such class do not entitle the holders of such 

 
40 11 U.S.C. § 1181(b) provides that unless the court for cause orders otherwise, section 1125 does not apply in a case 

under this subchapter. 

41  11 U.S.C. § 1126. 
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claims or interests to receive or retain any property under the plan 
on account of such claims or interests.42  

72. As set forth in the Plan and, in accordance with section 1126 of the Bankruptcy 

Code, the Debtors solicited acceptances or rejections of the Plan from the Holders of Class 3 

General Unsecured Claims.  Classes 1 and 2 are not Impaired under the Plan.  As a result, pursuant 

to section 1126(f) of the Bankruptcy Code, Holders of Claims in Classes 1 and 2 are conclusively 

presumed to have accepted the Plan.  Classes 6 and 7 will receive no distribution under the Plan.  

Thus, pursuant to section 1126(g) of the Bankruptcy Code, Holders of Claims and Interests in 

Classes 6 and 7 are conclusively presumed to have rejected the Plan.  Classes 4 and 5 are either 

Unimpaired and deemed to accept the Plan or Impaired and deemed to reject the Plan.  As a result, 

Holders of Claims in each of these Classes were not entitled to vote to accept or reject the Plan as 

Intercompany Claims and Interests were either reinstated or canceled and released under the Plan.   

73. As to the Impaired Class entitled to vote to accept or reject a plan, sections 1126(c) 

and 1126(d) of the Bankruptcy Code specify the requirements for acceptance of a plan by classes 

of claims and classes of equity interests, respectively: 

(c) A class of claims has accepted a plan if such plan has been accepted 
by creditors, other than any entity designated under subsection (e) 
of this section, that hold at least two-thirds in amount and more than 
one-half in number of the allowed claims of such class held by 
creditors, other than any entity designated under subsection (e) of 
this section, that have accepted or rejected the plan.  

(d) A class of interests has accepted the plan if such plan has been 
accepted by holders of such interests, other than any entity 
designated under subsection (e) of this section, that hold at least 
two-thirds in amount of the allowed interests of such class held by 
holders of such interests, other than any entity designated under 

 
42  11 U.S.C. § 1126(a), (f) and (g). 
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subsection (e) of this section, that have accepted or rejected such 
plan.43  

74. As noted herein, depending on the treatment of the claim and vote of Kristofor 

Lofgren, Class 3 could have rejected the Plan.  Thus, the Debtors’ seek non-consensual 

confirmation of the Plan under section 1191(b) of the Bankruptcy Code.  Based upon the foregoing 

and the evidence that will be presented at the Confirmation Hearing, the Debtors submit that the 

Plan satisfies the requirements of section 1126 of the Bankruptcy Code. To the extent the claim of 

Kristofor Lofgren is not counted at the fully alleged, yet contingent, disputed and unliquidated 

amount,  then Class 3 Unsecured Creditors did accept the Plan consistent with section1126 of the 

Bankruptcy Code. 

C. The Plan was Proposed in Good Faith (§ 1129(a)(3)) 

75. Section 1129(a)(3) of the Bankruptcy Code requires that a plan be “proposed in 

good faith and not by any means forbidden by law.”44  The good faith standard requires that the 

plan be “proposed with honesty, good intentions and a basis for expecting that a reorganization 

can be effected with results consistent with the objectives and purposes of the Bankruptcy Code.”45   

76. The Plan was indeed proposed with honesty and good intentions and it was done so 

at arm’s length; therefore, it meets the requirements of § 1129(a)(3). 

 

 
43  11 U.S.C. § 1126(c), (d). 

44  11 U.S.C. § 1129(a)(3). 

45  Zenith Elecs., 241 B.R. at 107 (quoting In re Sound Radio, Inc., 93 B.R. 849, 853 (Bankr. D. N.J. 1988), aff’d in 
part, remanded in part, 103 B.R. 521 (D.N.J. 1989), aff’d, 908 F.2d 964 (3d Cir. 1990)).  See also In re SGL 
Carbon Corp., 200 F.3d 154, 165 (3d Cir. 1999) (finding good faith requires “some relation” between the 
chapter 11 plan and the “reorganization-related purposes” of chapter 11); In re Century Glove, Inc., 1993 WL 
239489, at *4 (D. Del. Feb. 10, 1993) (“[w]here the plan is proposed with the legitimate and honest purpose to 
reorganize and has a reasonable hope of success, the good faith requirement of section 1129(a)(3) is satisfied”). 
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D. The Plan Provides that Payments Made by the Debtors for Professional Fees and 
Expenses are Subject to Court Approval (§ 1129(a)(4)) 

77. Section 1129(a)(4) of the Bankruptcy Code requires that certain professional fees 

and expenses paid by the plan proponent, by the debtor or by a person receiving distributions of 

property under the plan, be subject to approval by the Court as reasonable.46  Specifically, 

section 1129(a)(4) requires that:  

Any payment made or to be made by the proponent, by the debtor, or by a 
person issuing securities or acquiring property under the plan, for services 
or for costs and expenses in or in connection with the case, or in connection 
with the plan and incident to the case, has been approved by, or is subject 
to approval of, the court as reasonable. 47 

Section 1129(a)(4) of the Bankruptcy Code has been construed to require that all payments of 

professional fees using funds from estate assets be subject to review and approval by the Court as 

to their reasonableness.48   

78. In addition, pursuant to sections 503(b)(3) and (4) of the Bankruptcy Code, the 

Court must review any applications for substantial contribution to ensure compliance with the 

statutory requirements and that the fees requested are reasonable.49  Further, all payments to be 

made in connection with the Effective Date, have been disclosed previously or will be disclosed. 

79. Based upon the foregoing, the Plan complies with the requirements of 

section 1129(a)(4) of the Bankruptcy Code. 

 
46  11 U.S.C. § 1129(a)(4). 

47  Id.   

48  In re Future Energy Corp., 83 B.R. 470, 488 (Bankr. S.D. Ohio 1988); see also In re Chapel Gate Apartments, 
Ltd., 64 B.R. 569, 573 (Bankr. N.D. Tex. 1986) (before a plan may be confirmed, “there must be a provision for 
review by the Court of any professional compensation.”). 

49  11 U.S.C. § 503(b)(3), (4).  
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E. The Debtors Have Disclosed All Necessary Information Regarding Directors, Officers 
and Insiders (§ 1129(a)(5)) 

80. Section 1129(a)(5)(A) of the Bankruptcy Code requires that the proponent of a plan 

disclose the identity and affiliations of the proposed officers and directors of the reorganized 

debtors.50  The Bankruptcy Code further provides that the appointment or continuance of such 

officers and directors be consistent with the interests of creditors and equity security holders and 

with public policy.  Section 1129(a)(5)(B) of the Bankruptcy Code also requires a plan proponent 

to disclose the identity of an “insider” (as defined by 11 U.S.C. § 101(31)) to be employed or 

retained by the reorganized debtor and the nature of any compensation for such insider.51 

81. Pursuant to Article V.E.8, as of the Effective Date of the Plan, the Debtors have 

disclosed the identity and affiliations of any Person proposed to serve on the New Boards, as well 

as those Persons that will serve as officers of the Reorganized Debtors.  To the extent any such 

director or officer is an “insider” under the Bankruptcy Code, the nature of any compensation to 

be paid to such director or officer will also be disclosed.  Provisions regarding the removal, 

appointment, and replacement of members of the New Boards will be disclosed in the New 

Organizational Documents.       

82. Based upon the foregoing, the Debtors have satisfied the requirements of 

section 1129(a)(5) of the Bankruptcy Code. 

F. The Plan is in the Best Interests of All the Debtors’ Creditors (§ 1129(a)(7)) 

83. Section 1129(a)(7) of the Bankruptcy Code — the “best interests test” — provides, 

in relevant part: 

 
50  11 U.S.C. § 1129(a)(5)(A). 

51  Id. 
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With respect to each impaired class of claims or interests — 

(A) each holder of a claim or interest of such class — 

(i) has accepted the plan; or 

(ii) will receive or retain under the plan on account of such claim or 
interest property of a value, as of the effective date of the plan, that 
is not less than the amount that such holder would so receive or 
retain if the debtor were liquidated under chapter 7 of this title on 
such date….52 

84. The best interests test applies to individual dissenting holders of claims and 

interests rather than classes, and is generally satisfied through a comparison of the estimated 

recoveries for a debtor’s stakeholders in a hypothetical chapter 7 liquidation of that debtor’s estate 

against the estimated recoveries under that debtor’s plan.53  As section 1129(a)(7) of the 

Bankruptcy Code makes clear, the best interests test applies only to non-accepting impaired claims 

or interests.  The Plan contemplates potential distributions to one impaired class — Class 3.  

Accordingly, to satisfy the best interests test, the Debtors must demonstrate that each creditor 

holding a Claim in Class 3 has either accepted the Plan or will receive at least as much under the 

Plan as that claimant would receive in a chapter 7 liquidation.54   

85. With respect to each impaired Class, each holder of a Claim or Interest against the 

Debtors either has accepted the Plan and will receive or retain under the Plan on account of such 

 
52  11 U.S.C. § 1129(a)(7)(A). 

53  See Bank of Am., 526 U.S. at 441 n.13 (“The ‘best interests’ test applies to individual creditors holding impaired 
claims, even if the class as a whole votes to accept the plan.”); see also In re Adelphia Commc’ns. Corp., 368 
B.R. 140, 251 (Bankr. S.D.N.Y. 2007) (section 1129(a)(7) is satisfied when an impaired holder of claims would 
receive “no less than such holder would receive in a hypothetical chapter 7 liquidation.”); Century Glove, Inc., 
1993 WL 239489, at *7. 

54  See In re Lason, Inc., 300 B.R. 227, 232 (Bankr. D. Del. 2003) (“Section 1129(a)(7)(A) requires a determination 
whether ‘a prompt chapter 7 liquidation would provide a better return to particular creditors or interest holders 
than a chapter 11 reorganization.’”). 
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Claim or Interest property of a value, as of the Effective Date, that is not less than the amount that 

such holder would have received or retained had the Debtors been liquidated under chapter 7 of 

the Bankruptcy Code on such date (the “Liquidation Value”).  There are five impaired classes 

under the Plan: Class 3 General Unsecured Claims, Classes 4 and 5 Intercompany Claims and 

Interests, Class 6 Interests in SRHI and Class 7 Section 510(b) Claims.  Class 3 has voted to reject 

the Plan. Classes 6 and 7 are deemed to reject the Plan because they are receiving no distribution.  

Classes 5 did not vote on the Plan.  The Plan contemplates no distributions to Classes 4 and 5; 

therefore, Classes 4 and 5 were not entitled to vote.    Therefore, in order to show that the Plan is 

in the best interest of Class 3, it must be shown that the Plan provides for them to not receive less 

than they would have received had the Debtors liquidated through a chapter 7.  In a chapter 7 

liquidation as set forth in the Liquidation Analysis attached as Exhibit A to the Plan, Class 3 

Interests would receive no distribution.  Consequently, the Debtors have satisfied the best interests 

test with respect to Class 3. 

86. The Liquidation Value would consist of the net proceeds from the disposition of 

the Debtors’ Assets, augmented by Cash held by the Debtors and reduced by certain increased 

costs and Claims that arise in a chapter 7 liquidation case that do not arise in a chapter 11 

liquidation case.   

87. There are added costs and expenses of a chapter 7 liquidation, including the fees 

payable to a chapter 7 trustee and his or her professionals. Although the Debtors has already 

incurred many of the expenses associated with generating the proceeds, the Cash to be distributed 

to Creditors would be reduced by the chapter 7 trustee's statutory fee, which is calculated on a 

sliding scale from which the maximum compensation is determined based on the total amount of 
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moneys disbursed or turned over by the chapter 7 trustee.55  The chapter 7 trustee’s professionals, 

including legal counsel and accountants, would add substantial administrative expenses that would 

be entitled to be paid ahead of Allowed Claims against the Debtors. Moreover, these chapter 7 

trustee fees would reduce the Assets available for distribution to the Estate’s Creditors from 

additional recoveries such as preferential payments, expunged administrative claims and the 

proceeds of successful Estate litigation or settlement. 

88. It is also anticipated that a chapter 7 liquidation would result in a significant delay 

in payments being made to creditors.  Bankruptcy Rule 3002(c) provides that conversion of chapter 

11 cases to chapter 7 will trigger a new bar date for filing claims against the Estate, and that the 

new bar date will be 90 days after the first date set for the meeting of creditors called under section 

341 of the Bankruptcy Code. Not only would a chapter 7 liquidation delay distribution to creditors, 

but it is possible that additional claims that were not asserted in the Chapter 11 Case, or were late-

filed, could be filed against the Estate.  Reopening the bar date in connection with conversion to 

chapter 7 would provide these and other claimants an additional opportunity to timely file claims 

against the Estate. 

89. If the case were to convert to a chapter 7, there would certainly be additional costs 

and possibly additional claims to be paid.  However, as the Debtors have substantially liquidated 

all of their assets, conversion to a chapter 7 would not result in increased assets or cash to pay 

creditors.  Therefore, the non-accepting impaired claimants in Class 3 have the potential to receive 

a larger distribution through the Plan than they would in a liquidation under chapter 7.  

Accordingly, the Plan passes the best interest test. 

 
55 Bankruptcy Code § 326(a) permits a chapter 7 trustee to receive 25% of the first $5,000 distributed to creditors, 
10% of additional amounts up to $50,000, 5% of additional distributions up to $1 million and reasonable compensation 
up to 3% of distributions in excess of $1 million. 
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90. For all of these reasons, liquidation under chapter 7 would likely result in a small 

pool of assets, if any, to satisfy claims, Based upon the foregoing, the Plan satisfies the 

requirements of section 1129(a)(7) of the Bankruptcy Code. 

G. The Plan Can be Confirmed Pursuant to Section 1191(b) as the Requirements of 
Section 1129(a)(8) and (10) are Inapplicable to a Non-Consensual Plan Under SBRA 

91. Section 1129(a)(8) of the Bankruptcy Code requires that each class of claims or 

interests must either accept a plan or be unimpaired under a plan.56  However, the Debtors are 

seeking confirmation pursuant to section 1191(b) of the Bankruptcy Code which renders section 

1129(a)(8) and (10) of the Bankruptcy Code inapplicable.57     

92. The Debtors’ Plan can be confirmed non-consensually under section 1191(b) of the 

Bankruptcy Code.  As set forth herein, confirmation is possible in Subchapter V cases even if 

section 1129(a)(8) of the Bankruptcy Code is not satisfied and no impaired class of creditors 

accepts the plan. 

93. Thus, while the Plan may not satisfy 1129(a)(8) of the Bankruptcy Code (depending 

on the treatment of the claim and vote of Kristofor Lofgren) with respect to Class 3, the Plan is 

confirmable nonetheless because it satisfies the applicable provisions of 1129 of the Bankruptcy 

Code, as discussed below. 

H. The Plan Provides for Payment in Full of All Allowed Priority Claims (§ 1129(a)(9)) 

94. Section 1129(a)(9) of the Bankruptcy Code requires that persons holding claims 

entitled to priority under section 507(a) of the Bankruptcy Code receive specified cash payments 

 
56  11 U.S.C. § 1129(a)(8).   

57 11 U.S.C. § 1191(b).   
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under the plan.58  Unless the holder of a particular claim agrees to a different treatment with respect 

to such claim, section 1129(a)(9) of the Bankruptcy Code requires the plan to provide as follows: 

(A) with respect to a claim of a kind specified in section 
507(a)(1) or 507(a)(2) of [the Bankruptcy Code], on the 
effective date of the plan, the holder of such claim will 
receive on account of such claim cash equal to the allowed 
amount of such claim;  

(B) with respect to a class of claims of a kind specified in section 
507(a)(3), 507(a)(4), 507(a)(5), 507(a)(6) or 507(a)(7) of 
[the Bankruptcy Code], each holder of a claim of such class 
will receive — 

(i) if such class has accepted the plan, deferred cash 
payments of a value, as of the effective date of the 
plan, equal to the allowed amount of such claim; or 

(ii) if such class has not accepted the plan, cash on the 
effective date of the plan equal to the allowed amount 
of such claim; and 

(C) with respect to a claim of a kind specified in section 
507(a)(8) of [the Bankruptcy Code], the holder of such claim 
will receive on account of such claim deferred cash 
payments, over a period not exceeding six years after the 
date of assessment of such claim, of a value, as of the 
effective date of the plan, equal to the allowed amount of 
such claim.59 

95. In accordance with section 1129(a)(9) of the Bankruptcy Code, Article III.A of the 

Plan provides, respectively, as follows: 

Except as otherwise provided in this Error! Reference source not 
found. and except with respect to Administrative Claims that are 
Professional Fee Claims, requests for payment of Allowed 
Administrative Claims must be Filed and served on the Reorganized 
Debtors pursuant to the procedures specified in the Confirmation 
Order and the notice of entry of the Confirmation Order no later than 
the Administrative Claims Bar Date.  Holders of Administrative 

 
58  11 U.S.C. §1129(a)(9). 

59  11 U.S.C. § 1129(a)(9). 
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Claims that are required to, but do not, File and serve a request for 
payment of such Administrative Claims by such date shall be 
forever barred, estopped, and enjoined from asserting such 
Administrative Claims against the Debtors or their property, and 
such Administrative Claims shall be deemed discharged as of the 
Effective Date.  Objections to such requests, if any, must be Filed 
and served on the Reorganized Debtors and the requesting party by 
the Claims Objection Bar Date.  
 
Except with respect to Administrative Claims that are Professional 
Fee Claims or DIP Claims, and except to the extent that an 
Administrative Claim or Priority Tax Claim has already been paid 
during the Chapter 11 Cases or a Holder of an Allowed 
Administrative Claim or Priority Tax Claim and the applicable 
Debtor(s) agree to less favorable treatment, each Holder of an 
Allowed Administrative Claim or Priority Tax Claim shall receive, 
in full and final satisfaction, compromise, settlement, and release of 
and in exchange for its Claim, (a) if an Asset Sale Restructuring 
occurs, payment in Cash in full from the Plan Administrator Assets 
or (b) if an Equitization Restructuring occurs, payment in Cash in 
full from Reorganized Debtors.   

 
Notwithstanding the foregoing, no request for payment of an 
Administrative Claim need be Filed with respect to an 
Administrative Claim Allowed by Final Order 

 
96. Subchapter V Debtors are not required to pay in full administrative claims on the 

Effective Date of the Plan.  Based upon the foregoing, the Plan satisfies the requirements of section 

1129(a)(9) of the Bankruptcy Code. 

J. The Plan Is Feasible (§ 1129(a)(11)) 

97. Section 1129(a)(11) of the Bankruptcy Code requires that the bankruptcy court find 

that a plan is feasible as a condition precedent to confirmation.  Specifically, the Court must 

determine that: 

Confirmation of the plan is not likely to be followed by the 
liquidation, or the need for further financial reorganization, of the 
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debtor or any successor to the debtor under the plan, unless such 
liquidation or reorganization is proposed in the plan.60  

98. As described in the Park Declaration and below, and as will be demonstrated at the 

Confirmation Hearing, the Plan is feasible within the meaning of this provision.   

99. To demonstrate that a plan is feasible, it is not necessary that success be 

guaranteed.61  Rather, a bankruptcy court must determine whether a plan is workable and has a 

reasonable likelihood of success.62     

100. The key element of feasibility is whether there exists a reasonable probability that 

the provisions of the plan can be performed.  The purpose of the feasibility test is to protect against 

visionary or speculative plans.  As noted by the United States Court of Appeals for the Ninth 

Circuit: 

The purpose of section 1129(a)(11) is to prevent confirmation of 
visionary schemes which promise creditors and equity security 
holders more under a proposed plan than the debtor can possibly 
attain after confirmation.63  

 
60  11 U.S.C. § 1129(a)(11).   

61  See United States v. Energy Res. Co., Inc., 495 U.S. 545, 549 (1990); Internal Revenue Serv. v. Kaplan (In re 
Kaplan), 104 F.3d 589, 597 (3d Cir. 1997); see also In re U.S. Truck Co., Inc., 47 B.R. 932, 944 (E.D. Mich. 
1985) (“‘Feasibility’ does not, nor can it, require the certainty that a reorganized company will succeed.”), aff’d, 
800 F.2d 581 (6th Cir. 1986).   

62  See United States v. Energy Res. Co., Inc., 495 U.S. 545, 549 (1990); In re Kaplan, 104 F.3d at 597; see also 
Mercury Cap. Corp. v. Milford Conn. Assocs., L.P., 354 B.R. 1, 9 (D. Conn. 2006) (A “‘relatively low threshold 
of proof’ will satisfy the feasibility requirement.”) (quoting In re Brotby, 303 B.R. 177, 191 (B.A.P. 9th Cir. 
2003)). 

63  Pizza of Haw., Inc. v. Shakey’s, Inc. (In re Pizza of Haw., Inc.), 761 F.2d 1374, 1382 (9th Cir. 1985) (quoting 5 
COLLIER ON BANKRUPTCY ¶ 1129.02 at 1129-34 (15th ed. 1984)).   
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101. However, just as speculative prospects of success cannot sustain feasibility, 

speculative prospects of failure cannot defeat feasibility.  The mere prospect of financial 

uncertainty cannot defeat confirmation on feasibility grounds.64   

102. Importantly, “the feasibility inquiry is peculiarly fact intensive and requires a case 

by case analysis, using as a backdrop the relatively low parameters articulated in the statute . . . . 

There is a relatively low threshold of proof necessary to satisfy the feasibility requirement.”65  

Specifically, in assessing feasibility, courts consider a number of probative factors, including the 

soundness and adequacy of the capital structure and working capital for the business in which the 

debtor will engage post-confirmation, the prospective availability of credit, whether the 

reorganized debtor will have the ability to meet its requirements for capital expenditures and 

economic and market conditions.66   

103. An analysis of these factors in the chapter 11 cases strongly indicates that the Plan 

is feasible.  Under the Plan, the Debtors will consummate the sale of substantially all of their assets.  

The proceeds of the sale will be distributed in accordance with the provisions of the Plan to Holders 

of Claims and Interest.  The Debtors have analyzed the costs required to satisfy their obligations 

under the Plan and have concluded that they will have sufficient funds to accomplish this goal. 

 
64  See In re U.S. Truck Co., Inc., 47 B.R. 932, 944 (E.D. Mich. 1985). 

65  Mercury Cap. Corp. v. Milford Conn. Assocs., L.P., 354 B.R. 1, 9 (D. Conn. 2006), remanded, No. 04-30511, 
2008 WL 687266 (Bankr. D. Conn. Mar. 10, 2008), stay denied, No. 04-330511, 2008 WL 2003118 (Bankr. D. 
Conn. May 7, 2008), appeal denied, No. 08-107, 2008 WL 2079126 (D. Conn. May 16, 2008) (“[A] ‘relatively 
low threshold of proof’ will satisfy the feasibility requirement.”) (quoting In re Brotby, 303 B.R. 177, 191–92 
(B.A.P. 9th Cir. 2003)); Berkeley Fed. Bank & Trust v. Sea Garden Motel and Apartments (In re Sea Garden 
Motel and Apartments), 195 B.R. 294, 304–05 (D.N.J. 1996); In re Eddington Thread, 181 B.R .at 833 (“[T]he 
feasibility inquiry is peculiarly fact intensive and requires a case by case analysis, using as a backdrop the 
relatively broad parameters articulated in the statute.”).   

66  See, e.g., In re Worldcom, Inc., 2003 WL 23861928, at *58; Teamsters Nat’l Freight Indus. Negotiating Comm. 
v. U.S. Truck Co. (In re U.S. Truck Co.), 800 F.2d 581, 589 (6th Cir. 1986); In re Repurchase Corp., 332 B.R. 
336, 342 (Bankr. N.D. Ill. 2005), aff’d, No. 05-7075, 2008 WL 4379035 (N.D. Ill, Mar. 24, 2008). 
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Therefore, confirmation of the Plan is not likely to be followed by the need for further financial 

reorganization of the Debtors, and thus the Plan satisfies section 1129(a)(11) of the Bankruptcy 

Code.   

K. All Statutory Fees Have Been or Will Be Paid (§ 1129(a)(12)) 

104. Section 1129(a)(12) of the Bankruptcy Code requires the payment of “[a]ll fees 

payable under section 1930 [of title 28 of the United States Code], as determined by the court at 

the hearing on confirmation of the plan.”67  Section 507 of the Bankruptcy Code provides that “any 

fees and charges assessed against the estate under [section 1930 of] chapter 123 of title 28” are 

afforded priority as administrative expenses.68  In accordance with sections 507 and 1129(a)(12) 

of the Bankruptcy Code, the Plan provides that all fees due and payable, if any, pursuant to 28 

U.S.C. § 1930 before the Effective Date shall be paid by the Debtors.  On or after the Effective 

Date, to the extent applicable, the Reorganized Debtors shall pay any and all such fees when due 

and payable until the cases are closed, converted or dismissed and final decreed.  Thus, the Plan 

satisfies the requirements of section 1129(a)(12) of the Bankruptcy Code. 

L. Sections 1129(a)(13) Through Sections 1129(a)(16) Do Not Apply to the Plan 

105.   Section 1129(a)(13) of the Bankruptcy Code requires that all retiree benefits 

continue to be paid post-confirmation at any levels established in accordance with section 1114 of 

the Bankruptcy Code.69  The Debtors do not have any obligations on account of retiree benefits 

 
67  11 U.S.C. § 1129(a)(12). 

68  11 U.S.C. § 507(a)(1).   

69  11 U.S.C. § 1129(a)(13. 
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(as such term is used in section 1114 of the Bankruptcy Code);70 therefore, section 1129(a)(13) of 

the Bankruptcy Code is inapplicable to the chapter 11 cases.   

106. Section 1129(a)(14) of the Bankruptcy Code relates to the payment of domestic 

support obligations.71  The Debtors are not subject to any domestic support obligations, and 

therefore, the requirements of section 1129(a)(14) of the Bankruptcy Code do not apply.   

107. Section 1129(a)(15) of the Bankruptcy Code applies only in cases in which the 

debtor is an “individual” as defined in the Bankruptcy Code.72  None of the Debtors are an 

“individual” and, therefore, the requirements of section 1129(a)(15) of the Bankruptcy Code do 

not apply.  Further, section 1129(a)(15) of the Bankruptcy Code is inapplicable to cases filed under 

Subchapter V.73   

M. The Plan Satisfies the “Cram Down” Requirements of Section 1191(a) of the 
Bankruptcy Code 

108. Section 1191(a) of the Bankruptcy Code permits the court to confirm a plan that 

does not meet the requirements of subsections 1129(a)(8), (10), or (15).   To confirm a plan that 

has not been accepted by all impaired classes, the plan proponent must show that the plan “does 

not discriminate unfairly” and is “fair and equitable” with respect to the non-accepting impaired 

classes.74    

 
70  Under section 1114 of the Bankruptcy Code “‘retiree benefits’ means payments to any entity or person for the 

purpose of providing or reimbursing payments for retired employees and their spouses and dependents, for 
medical, surgical, or hospital care benefits, or benefits in the event of sickness, accident, disability, or death under 
any plan, fund, or program (through the purpose of insurance or otherwise) maintained or established in whole or 
in part by the debtor prior to filing a petition commencing a case under [chapter 11].”  11 U.S.C. § 1114(a).  

71  11 U.S.C. § 1129(a)(14). 

72  11 U.S.C. § 1129(a)(15). 

73   11 U.S.C. § 1181(a). 

74  11 U.S.C. § 1191(b). 
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109. Class 3 is made up of the Debtors’ General Unsecured Claim Holders, the majority 

of which are impaired under the Plan.  As described below, the Plan does not discriminate unfairly 

and it is fair and equitable with respect to Class 3. 

i. The Plan Is Fair and Equitable Pursuant to § 1191(c) 

110. Section 1191(c) of the Bankruptcy Code defines “fair and equitable” under a non-

consensual plan in a Subchapter V case based on four requirements.  The first requirement deals 

with secured claims which are unimpaired under the Plan as Article IV of the Plan provides for 

each holder to receive an “indubitable equivalent” of such claims in the form of cash in full from 

the Reorganized Debtors, delivery of the collateral securing the secured claim plus interest, 

reinstatement of such secured claim or other treatment rendering the secured claim unimpaired.  

As a result, the secured claims will receive fair and equitable treatment under the Plan.   

111. As for other impaired classes, a plan is fair and equitable if, as of the effective date 

of the plan, it provides that the value of the property to be distributed under the plan is not less 

than the projected disposable income of the debtor.75  For purposes of section 1191(c)(2)(A) of the 

Bankruptcy Code, “disposable income” is defined as income received by the debtor that is not 

reasonably necessary to be expended for the maintenance or support of the debtor for the payment 

of necessary business expenditures.76  The Debtors are not required to satisfy the absolute priority 

rule.   

112. Third, the plan must provide that the debtor will be able to make all plan payments 

or that there is a reasonable likelihood that the debtor will be able to make the payments.77  Finally, 

 
75 11 U.S.C § 1191(c)(2). 

76 11 U.S.C § 1191(d). 

77 11 U.S.C § 1191(c)(3)(A). 
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the plan must provide “appropriate remedies” to protect holders of claims or interests if the 

payments are not made, including liquidation of nonexempt assets.78 

113. In this case, the Debtors will consummate a sale transaction as set forth in the Asset 

Purchase Agreement.  The Reorganized Debtors will fund distributions under the Plan with Cash 

on hand on the Effective Date and the revenues and proceeds of all assets of the Debtors, including 

proceeds from all Causes of Action not settled, released, discharged, enjoined, or exculpated under 

the Plan or otherwise on or prior to the Effective Date.     

114. Thus, the Plan may be confirmed notwithstanding the deemed rejection of the Plan 

by Class 3. 

ii. The Plan Does Not Unfairly Discriminate (§ 1191(b)) 

115.    Neither section 1129(b) nor 1191(b) of the Bankruptcy Code set forth a standard 

for determining “unfair discrimination” but courts typically examine the facts and circumstances 

of the particular case to determine whether “unfair discrimination” exists.79    

116. Generally, courts have found that a plan unfairly discriminates if similarly situated 

claims are treated differently without a reasonable basis for the disparate treatment.80  Conversely, 

no unfair discrimination exists if, taking into account the particular facts and circumstances of the 

 
78 11 U.S.C § 1191(c)(3)(B). 

79 See In re Freymiller Trucking, Inc., 190 B.R. 913, 916 (Bankr. W.D. Okla. 1996) (holding that a determination of 
unfair discrimination requires a court to “consider all aspects of the case and the totality of all the circumstances.”); 
In re Aztec Co., 107 B.R. 585, 589 (Bankr. M.D. Tenn. 1989) (noting that courts “have recognized the need to 
consider the facts and circumstances of each case to give meaning to the proscription against unfair 
discrimination.”); see In re 203 N. LaSalle St. P’ship, 190 B.R. 567, 585 (Bankr. N.D. Ill. 1995) (noting “the lack 
of any clear standard for determining the fairness of a discrimination in the treatment of classes under a Chapter 11 
plan” and that “the limits of fairness in this context have not been established”). 

80 See In re Exide Techs., 303 B.R. 48, 78 (Bankr. D. Del. 2003) (“The hallmarks of the various tests have been 
whether there is a reasonable basis for the discrimination, and whether the debtor can confirm and consummate a 
plan without the proposed discrimination.”). 
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case, there is a reasonable basis for the disparate treatment of similar claims.81  The “unfair 

discrimination” analysis involves a comparison of the treatment of different classes, and therefore 

differs from the equal treatment analysis of section 1123(a)(4) of the Bankruptcy Code, which 

involves a comparison of the treatment of claims within a particular class.   

117. Here, there are no Classes with similarly situated claims that are receiving different 

treatment under the Plan.  The treatment of the Classes deemed to reject is reasonable and 

consistent with applicable law because none of the Classes are entitled to receive any recovery 

under the Plan on account of such Claims. 

118. Thus, the Plan’s treatment of Claims and Interests is proper because all similarly 

situated Holders of Claims and Interests will receive substantially similar treatment.      

N. The Debtors Have Complied with Section 1129(d) of the Bankruptcy Code 

119. The purpose of the Plan is not to avoid taxes or the application of section 5 of the 

Securities Act of 1933.  Moreover, no governmental unit or any other party has requested that the 

Court decline to confirm the Plan on such grounds.  Accordingly, the Plan satisfies the 

requirements of section 1129(d) of the Bankruptcy Code. 

O. The Sale to the Stalking Horse Bidder Should Be Approved Under 11 U.S.C. §§ 363 
and 1123(b)(4) of the Bankruptcy Code.  

 
i. The Sale Is a Sound Exercise of the Debtors’ Business Judgment and Should 

be Approved. 
 

120. The Court may authorize the Debtors to sell the assets under the restructuring 

transaction pursuant to sections 363(b) and 1123(b)(4) of the Bankruptcy Code. Section 363(b)(1) 

of the Bankruptcy Code provides, in relevant part, that “[t]he [debtor], after notice and a hearing, 

 
81 See Id. (noting that “in order to confirm the Plan, the Debtor must show that (i) there is a reasonable basis for the 

Debtor’s separate classification [of the classes]… and (ii) that the Debtor cannot confirm a plan absent the separate 
classification of unsecured claims.”). 
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may use, sell, or lease, other than in the ordinary course of business, property of the estate.”  

Similarly, section 1123(b)(4) provides that a “plan may provide for the sale of all or substantially 

all of the property of the estate.” To approve a sale under section 363(b)(1) of the Bankruptcy 

Code, the debtor is required to show that the decision to sell the property outside of the ordinary 

course of business was based on a sound exercise of the debtor’s business judgment.82    

Accordingly, for the purpose of selling the assets, the Debtors need only show a legitimate business 

justification for the proposed action. 

121. The business judgment rule shields a debtor’s management decisions from judicial 

second guessing.83  Once a debtor articulates a valid business justification, the law vests the 

debtor’s decision to use property outside of the ordinary course of business with a strong 

presumption that “in making a business decision the directors of a corporation acted on an 

informed basis, in good faith and in the honest belief that the action taken was in the best interests 

of the company.”84  Generally, if a debtor’s actions satisfy the business judgment rule, then the 

transaction in question should be approved under section 363(b)(1) of the Bankruptcy Code. 

 
82    See, e.g., In re Martin, 91 F.3d 389, 395 (3d. Cir. 1996) (“Under Section 363, the debtor in possession can sell 

property of the estate . . . if he has an ‘articulated business justification’ . . . .”); see also In re Schipper, 933 F.2d 
513, 515 (7th Cir. 1991) (same); Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 
1063, 1070 (2d Cir. 1983); In re Telesphere Commc’s, Inc., 179 B.R. 544, 552 (Bankr. N.D. Ill. 1999). 

83    Johns-Manville Corp., 60 B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986) (a “presumption of reasonableness attaches 
to a debtor’s management decisions” and courts will generally not entertain objections to the debtor’s conduct 
after a reasonable basis is set forth).   

84    In re GSC, Inc., 453 B.R. 132, 174 (Bankr. S.D.N.Y. 2011) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 
(Del. 1985)); see also In re Filene’s Basement, LLC, 11-13511 (KJC), 2014 WL 1713416, at *12 (Bankr. D. Del. 
Apr. 29, 2014) (“If a valid business justification exists, then a strong presumption follows that the agreement at 
issue was negotiated in good faith and is in the best interests of the estate”) (citations omitted); In re Integrated 
Res., Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993). Parties challenging a 
debtor’s decision must make a showing of “bad faith, self-interest or gross negligence.” Integrated Res., 147 B.R. 
at 656 (citations omitted). 
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122. The Debtors’ sale of assets under the Plan represents a sound exercise of the 

Debtors’ business judgment, is essential to the Debtors’ Plan, and is justified under section 363(b) 

of the Bankruptcy Code. The Debtors believe that the sale represents the most efficient and 

appropriate means of maximizing the value of the Debtors’ estate. No other person or entity or 

group of entities has offered to purchase the assets for greater overall value to the Debtors’ estates 

than the Stalking Horse Bidder. Moreover, the sale is appropriate under section 1123(b)(4) of the 

Bankruptcy Code as it is provided for by the Plan, which, for the reasons set forth in herein, 

satisfies all of the requirements to be confirmed. Accordingly, the sale of the purchased assets 

pursuant to the Stalking Horse Agreement should be approved. 

ii. The Court Should Approve of the Sale Free and Clear of all Liens, 
Encumbrances and Other Interests under Section 363(f) of the Bankruptcy 
Code. 
 

123. The Debtors request approval to sell the assets subject free and clear of any and all 

liens, claims, and encumbrances in accordance with sections 363(f) and 1129(b)(2)(A)(ii) of the 

Bankruptcy Code. Section 1129(b)(2)(A)(ii) of the Bankruptcy Code allows a debtor to sell 

property pursuant to a Plan free and clear of liens.   Further, a debtor in possession may sell 

property under sections 363(b) and 363(f) of the Bankruptcy Code “free and clear of any interest 

in such property of an entity other than the estate” if any one of the following conditions is 

satisfied: (i) applicable non-bankruptcy law permits the sale of such property free and clear of such 

interest; (ii) such entity consents; (iii) such interest is a lien and the price at which such property 

is to be sold is greater than the aggregate value of all liens on such property; (iv) such interest is 
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in bona fide dispute; or (v) such entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of such interest.85 

124. The Debtors anticipate that, to the extent there are liens on the assets, all holders of 

such liens will consent to the sale because they provide the most effective, and efficient approach 

to realizing proceeds for, among other things, the repayment of amounts due to such parties.  

Further, all other holders of such claims, liens, encumbrances, or other interests are adequately 

protected by having their claims, liens, encumbrances, or other interests, if any, in each instance 

against the Debtors, their estates, or any of the assets subject to the sale, attach to the net cash 

proceeds ultimately attributable to the assets in which such creditor alleges a claim, lien, 

encumbrance, or other interest, in the same order of priority, with the same validity, force, and 

effect that such claim, lien, encumbrance, or other interest had prior to consummation of the sale 

and effectiveness of the Plan, subject to any claims and defenses the Debtors and their estates may 

possess with respect thereto, and with such claims, liens, encumbrances, or other interests being 

treated in accordance with the Plan. Moreover, all identified lienholders have received notice and 

have been given sufficient opportunity to object to the Plan. Any such entity that does not object 

to the sale should be deemed to have consented.86 

 
85    11 U.S.C. § 363(f); Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) 

(noting that since section 363(f) is written in the disjunctive, the court may approve a sale free and clear if any 
one subsection is met). 

86    See Futuresource LLC v. Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 2002) (“It is true that the Bankruptcy Code 
limits the conditions under which an interest can be extinguished by a bankruptcy sale, but one of those conditions 
is the consent of the interest holder, and lack of objection (provided of course there is notice) counts as consent. 
It could not be otherwise; transaction costs would be prohibitive if everyone who might have an interest in the 
bankrupt’s assets had to execute a formal consent before they could be sold.” (internal citations omitted)); 
Hargrave v. Twp. of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (finding failure to 
object to sale free and clear of liens, claims and encumbrances satisfies section 363(f)(2)); Elliot, 94 B.R. at 345 
(same); see also In re Enron Corp., No. 01-16034, 2003 WL 21755006, at *2 (Bankr. S.D.N.Y. July 28, 2003) 
(order deeming all parties who did not object to proposed sale to have consented under section 363(f)(2)). 
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125. Accordingly, the Debtors submit that the sale to the Stalking Horse Bidder satisfies 

the statutory requirements of section 363(f) of the Bankruptcy Code and should, therefore, be free 

and clear of any liens, claims, encumbrances, and other interests. 

iii. The Stalking Horse Bidder is a Good-Faith Purchaser and is Entitled to the 
Full Protection of Section 363(m) of the Bankruptcy Code. 
 

126. Section 363(m) of the Bankruptcy Code provides that “[t]he reversal or 

modification on appeal of an authorization under subsection (b) or (c) of this section of a sale or 

lease of property does not affect the validity of a sale or lease under such authorization to an entity 

that purchased or leased such property in good faith[.]”   While the Bankruptcy Code does not 

define “good faith,” courts have held that a purchaser shows its good faith through the integrity of 

its conduct during the course of the sale proceedings, finding that where there is a lack of such 

integrity, a good-faith finding may not be made.87  The Stalking Horse Agreement, and its terms 

are the product of good-faith, arm’s-length negotiations. There is no fraud or any improper insider 

dealing. Further, the consideration provided by the Stalking Horse Bidder, pursuant to the Stalking 

Horse Agreement (i) is fair and reasonable, (ii) is the highest or best offer for the purchased assets, 

and (iii) constitutes reasonably equivalent value (as those terms are defined in each of the Uniform 

Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, and section 548 of the Bankruptcy 

Code) and fair consideration under the Bankruptcy Code and under the laws of the United States, 

any state, territory, possession, or the District of Columbia. Throughout the Debtors’ marketing 

and sale process, no other person or entity or group of entities offered to purchase the assets for 

 
87    See In re Abbotts Dairies of Pa., Inc. 788 F.2d 143 (3d Cir. 1986) (“Typically, the misconduct that would destroy 

a [buyer’s] good faith status at a judicial sale involves fraud, collusion between the [proposed buyer] and other 
bidders or the trustee, or an attempt to take grossly unfair advantage of other bidders.”); In the Matter of Andy 
Frain Services, Inc., 798 F.2d 1113 (7th Cir. 1986) (same); In re Sasson Jeans, Inc., 90 B.R. 608, 610 (S.D.N.Y. 
1988) (same).   
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greater overall value to the Debtors’ estates than the Stalking Horse Bidder.  Accordingly, the 

Debtors request that the Court enter an order entitling the Stalking Horse Bidder to the full 

protections of section 363(m) of the Bankruptcy Code. 

127. Accordingly, the Debtors submit that the discretionary provisions of the Plan are 

consistent with and permissible under section 1123(b) of the Bankruptcy Code. In light of the 

foregoing, because the Plan fully complies with section 1122 and 1123 of the Bankruptcy Code, 

the Debtors submit that the Plan fully complies with and satisfies the requirements of section 

1129(a)(1) of the Bankruptcy Code. 

RESPONSE TO OBJECTIONS 

128. The following objections were filed with respect to the Plan and sale of assets: (a) 

Objection by VF Mall LLC to Joint Chapter 11 Plan and (II) Cure Objection [Docket No. 176] 

(the “VF Objection”); (b) Kristofor Lofgren’s Objection to Confirmation of Debtors’ Joint Chapter 

11 Plan and Opt-Out Regarding Third Party Releases [Docket No. 177] (the “Lofgren Plan 

Objection”) and (c) Objection of Kristofor Lofgren to Sale of Assets Pursuant to (A) Debtors’ 

Motion For Entry of an Order (I) Approving the Bidding Procedures for Plan Sponsors (II) 

Scheduling the Bid Deadline and the Auction, (III) Approving the Form and Manner of Notice 

Thereof, and (IV) Granting Related Relief and (B) Joint Chapter 11 Plan of Sustainable Restaurant 

Holdings, Inc. and its Debtor Affiliates [Docket No. 178] (the “Lofgren Sale Objection”). 

A. The VF Objection 

129. The Debtors believe that the VF Objection has been resolved in principal and, if 

not fully resolved, the remaining issue is the cure amount, which can be heard a subsequent hearing 

if not otherwise resolved prior to that time. The Debtors will confirm this with the parties and 

further communicate the status to the Court. 
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B. The Lofgren Sale Objection 

130. The Lofgren Sale Objection asserts that (a) Plan provisions that “imply” that 

bidders could not opt out of Third Party Releases in some way chilled bidding, (b) the sale of 

should not be approved without a tangible benefit to unsecured creditors, and (c) that the sale is 

not based on sound business judgment.  These assertions are unequivocally false. 

131. The Opt-Out/Releases Did Not Chill Bidding.  There was no requirement that 

parties be required to provide releases.  The Plan was structured such that the purchaser gave and 

received a release.  This is simply standard and what the Debtors expected a purchaser would 

demand.  But, at no point did the Debtors insist on this structure.  The Bidding Procedures set forth 

the requirements for a Bid to be a Qualified Bid, providing a release of any party was not one of 

the qualifications.  Conversely, submitting revisions to the Plan was a part of the bidding 

procedures.  Indeed, the Debtors expected that bidders would have changes to the Plan and 

consequently, built a mechanic for them to do so in the Bidding Procedures. More specifically, the 

Bidding Procedures included the following: 

B.  Bid Requirements. Each Bid by an Acceptable Bidder must be submitted 
in writing and satisfy the following requirements (collectively, the “Bid 
Requirements”): 
 

(iv)  Marked Agreement. Each Bid must include a marked 
version of the applicable Form Documents, in each case, 
together with the exhibits and schedules related thereto and 
any related Transaction documents or other material 
documents integral to such Bid, pursuant to which the 
Acceptable Bidder proposes to effectuate the Transaction 
(collectively, the “Transaction Documents”). Any 
modifications to the Transaction contemplated by the Form 
Documents must be in form and substance acceptable to the 
Debtors. 

 
The term “Form Documents” is defined in the Bidding Procedures as “ ….a form equity 

commitment letter, asset purchase agreement, and the chapter 11 plan as filed (collectively, the 
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“Form Documents”).”  See “Bidding Procedures” attached as Exhibit 1 to Bidding Procedures 

Order.  

132. Accordingly, the Bidding Procedures always contemplated that the Plan would be 

revised to formulate a bid by any Bidder as part of the marked versions of Form Documents to be 

submitted with any Bid.  Tellingly, at no time did Mr. Lofgren, or any potential bidder for that 

matter, inquire or raise the questions that Mr. Lofgren now raises.  In fact, upon reviewing the 

Lofgren Sale Objection and Lofgren Plan Objection, Debtors’ counsel reached out to Mr. 

Lofgren’s counsel to inform him that he was misreading the Plan and Bidding Procedures, that 

there was no requirement that Bids must include the releases, and invited Mr. Lofgren to submit a 

bid within twenty-four hours after the Bid Deadline. Nevertheless, Mr. Lofgren chose not to submit 

a bid. 

133. Even more to the point, Mr. Lofgren affirmatively opted-out of the Third-Party 

Releases.  As such, the Plan does not release his direct claims.  Given the language of the Bidding 

Procedures, the opportunity to bid after the Bid Deadline had passed and the fact that Mr. Lofgren 

had already taken advantage of the “opt-out” feature of the Third Party Releases, belies the theory 

that bidding was somehow chilled by this process. 

134. There Is Substantial Tangible Benefit to Unsecured Creditors. Mr. Lofgren’s 

argument here is simply wrong.  As the Campbell Declaration points out, without the Plan and 

sale, (a) unsecured creditors would receive nothing, (b) landlords’ arrearages under assumed leases 

would not be cured and they would lose go forward tenants, (c) contract counterparties under 

assumed contracts would not have their arrearages cured and would lose go-forward business 

partners, (d) creditors whose claims are being assumed by the Purchaser would receive nothing, 

and (e) current employees would lose their jobs and the prospect of reinstatement of additional 

Case 20-11087-JTD    Doc 200    Filed 07/14/20    Page 49 of 54



 

50 
 
PHIL1 9008515v.5 

jobs to furloughed and terminated employees once the restaurants resume full-service operations 

would be lost. Further, the Plan and sale also creates additional assets in the form of $100,000 cash 

payment, claims against Mr. Lofgren of at least $250,000 and claims against business interruption 

policies for periods prior the Effective Date.  Consequently, there is significant value to unsecured 

creditors if the Plan is confirmed and the sale approved and zero value to unsecured creditors if it 

they are not and the Court should permit such value to be realized by the creditors. 

135. The Sale is an Exercise of the Debtors’ Sound Business Judgment.  Mr. Lofgren 

contends that the sale was conducted at the wrong time, for no value to creditors and solely to 

placate the DIP Lenders milestones.  But, Mr. Lofgren fails to recognize there is no alternative.  

136. Faced with the business disruption of COVID-19, the Debtors sought new 

financing.  The only financing they were able to obtain was from the DIP Lenders.  As part of their 

financing package, the DIP Lenders insisted on certain case milestones.  These milestones were 

reasonable and approved by the Court.  

137. The DIP Lenders were not willing to fund the Debtors’ business indefinitely.  Nor 

has any other party offered to do so. Milestones aside, the Debtors do not believe that they would 

benefit from a prolonged stay in chapter 11 even if they had the funding to do so.  The Debtors 

have run an extensive sale process and only one bidder has come to the table and that bid is 

dependent on closing this month while PPP funding is still available.  A further extended process 

is not only at odds with court-approved procedures, but would provide no benefit to any party. 

138. The sale of the assets under the Plan represents a sound exercise of the Debtors’ 

business judgment, is essential to the Debtors’ Plan, and is justified under section 363(b) of the 

Bankruptcy Code (See paragraphs 120-122 herein which are incorporated here by reference). 
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C. The Lofgren Plan Objection 

139. The Third-Party Releases and Opt-Out Are Appropriate.  Despite Mr. Lofgren’s 

contentions, the Third-Party Releases included in the Plan are customary and comply with Third 

Circuit law and recent precedent in this jurisdiction.  Courts in this jurisdiction typically allow 

third-party releases if such releases are consensual, as they are here.  (See paragraphs 41-56 herein 

which are incorporated here by reference). 

140. As Mr. Lofgren noted in his objection, he opted out of a release of his direct claims.  

The Debtors, and more importantly the Plan, acknowledge his right to do so. Accordingly, the opt-

out procedures do not adversely affect him.  He does not have standing to advocate on behalf of 

others. 

141. Further, the Plan does not require a purchaser to consent to the Third-Party 

Releases.  It was not a bid requirement that parties had to provide releases, the plan was just 

structured in a typical fashion that the purchaser gets and gives a release.  Submitting revisions to 

the plan was a part of the bidding procedures.  (See paragraphs 131-133 herein which are 

incorporated here by reference). 

142. The Exculpation was Modified to Comply with the Law in This Circuit.  The scope 

of the Exculpation was also revised as a result of the discussions with the UST and Subchapter V 

Trustee and is targeted to cover acts or omissions related to or arising from, inter alia, any Cause 

of Action for any claim arising on or after the Petition Date related to any act or omission in 

connection with, relating to, or arising out of, the Chapter 11 Cases, the Plan, the DIP Documents, 

the Asset Purchase Agreement, the Plan Sponsor Agreement, the DIP Facility, or any 

Restructuring Document, contract, instrument, release or other agreement or document (including 

providing any legal opinion requested by any Entity regarding any transaction, contract, 
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instrument, document, or other agreement contemplated by the Plan or the reliance by any 

Exculpated Party on the Plan or the Confirmation Order in lieu of such legal opinion) created or 

entered into in connection with the Plan, the filing of the Chapter 11 Cases, the pursuit of 

Confirmation, the pursuit of Consummation, the administration and implementation of the Plan, 

including the issuance of Securities pursuant to the Plan, or the distribution of property under the 

Plan or any other related agreement. (See paragraphs 58-64 herein which are incorporated here by 

reference). 

143. There is No Unfair Discrimination.  Mr. Lofgren contends that the Plan is 

improper because the Purchaser is assuming certain liabilities under the Asset Purchase Agreement 

and not others.  This is contrary to all established law.  Every asset purchase agreement the Debtors 

are aware of contains assumed and excluded liabilities.  If Mr. Lofgren is correct, that is all contrary 

to the Bankruptcy Code.  That notion is simply wrong. 

144. Given that the liabilities are being assumed under the Asset Purchase Agreement, 

not as distributions under the Plan, the unfair discrimination standard does not apply.  Nonetheless, 

Mr. Lofgren challenges the propriety of the assumptions of these liabilities.  That challenge is also 

misplaced. 

145. Although the purchaser’s business judgment is not a relevant standard with respect 

to a 363 sale or plan confirmation, here, the purchaser had clear reasons for assuming the liabilities 

it did.  Substantially all of the liabilities assumed relate to leases that the purchaser plans to assume 

and continue business.  The assumption of those liabilities will benefit the purchaser’s go-forward 

business plan and the Debtors’ estates.  Mr. Lofgren also takes issue with the assumption of the 

Oregon Venture Fund (“OVF”) note, but that is also misplaced.  Notably, and as disclosed in the 

Plan Supplement, OVF’s claims are being equitized and OVF is transferring its claims against Mr. 
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Lofgren to the Purchaser. In any event, even if the Bankruptcy Code required that a purchaser 

assumed all similarly situated liabilities, which it unequivocally does not, Mr. Lofgren’s position 

still fails.  As the Liquidation Analysis shows, the unsecured creditors are significantly out of the 

money. And this Court has found that unfair discrimination does not occur when out-of-money 

creditors are being given a gift, while other out of money creditors are not.88 

GOOD CAUSE EXISTS TO WAIVE THE STAY OF THE CONFIRMATION ORDER 

146. Bankruptcy Rule 3020(e) provides that “[a]n order confirming a plan is stayed until 

the expiration of 14 days after the entry of the order, unless the Bankruptcy Court orders 

otherwise.” Bankruptcy Rules 6004(h) and 6006(d) provide similar stays to orders authorizing the 

use, sale or lease of property (other than cash collateral) and orders authorizing a debtor to assign 

an executory contract or unexpired lease under section 365(f) of the Bankruptcy Code. Each rule 

also permits modification of the imposed stay upon court order. 

147. The Debtors submit that good cause exists for waiving and eliminating any stay of 

the proposed Confirmation Order pursuant to Bankruptcy Rules 3020, 6004, and 6006 so that the 

proposed Confirmation Order will be effective immediately upon its entry.89   As noted above, 

these chapter 11 cases and the related transactions have been negotiated and implemented in good 

faith and with a high degree of transparency and dissemination of information. Additionally, each 

day the Debtors remain in chapter 11 they incur significant administrative and professional costs 

and waiting to close on the Plan will expose the Debtors to additional administrative expenses in 

 
88    In re Nuverra Envtl. Sols., Inc., 590 B.R. 75, 95 (D. Del. 2018). 

89    See, e.g., In re Peabody Energy Corporation, Case No. 16-42529 (Bankr. E.D. Mo. Mar. 17, 2017) (waiving stay 
of confirmation order and causing it to be effective and enforceable immediately upon its entry by the court); In 
re Dex Media, Inc., No. 16-11200 (KG) (Bankr. D. Del. July 15, 2016) (same); In re Magnum Hunter Res. Corp., 
No. 15-12533 (KG) (Bankr. D. Del. Apr. 18, 2016) (same). 
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the form of August rent, payroll, and other operating costs that the Debtors will likely not be able 

to pay.  For these reasons, the Debtors, their advisors, and other key constituents are working to 

expedite the matters necessary for the Effective Date of the Plan to occur as soon as possible after 

the Confirmation Date. Based on the foregoing, the Debtors request a waiver of any stay imposed 

by the Bankruptcy Rules so that the proposed Confirmation Order may be effective immediately 

upon its entry. 

CONCLUSION 

148. The Plan complies with and satisfies all of the requirements of section 1129 of the 

Bankruptcy Code, and therefore, should be confirmed pursuant to section 1191(b) of the 

Bankruptcy Code. 

Dated: July 14, 2020 
Wilmington, Delaware 

/s/ Domenic E. Pacitti  
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