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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
In re:
UTEX INDUSTRIES, INC., et al.,
Debtors.1

§
§
§
§
§
§
§

Chapter 11
Case No. 20-34932 (DRJ)
(Joint Administration Requested)
(Emergency Hearing Requested)

EMERGENCY MOTION OF DEBTORS FOR AN
ORDER (I) AUTHORIZING DEBTORS TO PAY PREPETITION
TAXES AND FEES AND (II) GRANTING RELATED RELIEF
EMERGENCY RELIEF HAS BEEN REQUESTED. A HEARING WILL BE CONDUCTED ON
THIS MATTER ON OCTOBER 9, 2020, AT 12:00 P.M. (CENTRAL TIME) BY AUDIO AND
VIDEO COMMUNICATIONS AS SET FORTH BELOW. IF YOU OBJECT TO THE RELIEF
REQUESTED OR YOU BELIEVE THAT EMERGENCY CONSIDERATION IS NOT
WARRANTED, YOU MUST EITHER APPEAR AT THE HEARING OR FILE A WRITTEN
RESPONSE PRIOR TO THE HEARING. OTHERWISE, THE COURT MAY TREAT THE
PLEADING AS UNOPPOSED AND GRANT THE RELIEF REQUESTED.
RELIEF IS REQUESTED NOT LATER THAN OCTOBER 9, 2020.
PLEASE NOTE THAT THROUGH ENTRY OF GENERAL ORDER 2020-19 ON AUGUST 7, 2020,
THE COURT HAS EXTENDED THE USE OF THE PROTOCOL FOR EMERGENCY PUBLIC
HEALTH OR SAFETY CONDITIONS (ADOPTED BY GENERAL ORDER 2020-4; INVOKED
BY GENERAL ORDERS 2020-10 AND 2020-10A AND AS EXTENDED AND MODIFIED BY
GENERAL ORDERS 2020- 11, 2020-17 AND 2020-18) THROUGH NOVEMBER 1, 2020.
IT IS ANTICIPATED THAT ALL PERSONS WILL APPEAR TELEPHONICALLY AND ALSO
MAY APPEAR VIA VIDEO AT THIS HEARING.
AUDIO COMMUNICATION WILL BE BY USE OF THE COURT’S DIAL-IN FACILITY. YOU
MAY ACCESS THE FACILITY AT (832) 917-1510. YOU WILL BE RESPONSIBLE FOR YOUR
OWN LONG-DISTANCE CHARGES. ONCE CONNECTED, YOU WILL BE ASKED TO ENTER
THE CONFERENCE ROOM NUMBER. JUDGE JONES CONFERENCE ROOM NUMBER IS
205691.
YOU MAY VIEW VIDEO VIA GOTOMEETING. TO USE GOTOMEETING, THE COURT
RECOMMENDS THAT YOU DOWNLOAD THE FREE GOTOMEETING APPLICATION. TO
CONNECT, YOU SHOULD ENTER THE MEETING CODE “JUDGEJONES” IN THE
1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are: UTEX Industries, Inc. (9867), RSH Utex Holdings, LLC (4048), Industrial Sealing
Solutions Holdings Inc. (0104), UI Sealing Technologies Intermediate Holdings, Inc. (9553), UTEX Holding,
Inc. (8260), Applied Rubber Technology, Inc. (1790), CAM Specialty Intermediate Holdings, Inc. (9099), CAM
Specialty Products, Inc. (8342), Duraquest, Inc. (7017), Work Manufacturing, L.L.C. (5341), Energy Products
LLC (8160), and Arefco Seals, Inc. (5258). The Debtors’ mailing address is 10810 Katy Freeway, Suite 100,
Houston, TX 77043.
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GOTOMEETING APP OR CLICK THE LINK ON JUDGE JONES’ HOME PAGE ON THE
SOUTHERN DISTRICT OF TEXAS WEBSITE. ONCE CONNECTED, CLICK THE SETTINGS
ICON IN THE UPPER RIGHT CORNER AND ENTER YOUR NAME UNDER THE PERSONAL
INFORMATION SETTING.
HEARING APPEARANCES MUST BE MADE ELECTRONICALLY IN ADVANCE OF THE
HEARING. TO MAKE YOUR ELECTRONIC APPEARANCE, GO TO THE SOUTHERN
DISTRICT OF TEXAS WEBSITE AND SELECT “BANKRUPTCY COURT” FROM THE TOP
MENU. SELECT “JUDGES’ PROCEDURES,” THEN “VIEW HOME PAGE” FOR JUDGE
JONES. UNDER “ELECTRONIC APPEARANCE” SELECT “CLICK HERE TO SUBMIT
ELECTRONIC APPEARANCE”. SELECT THE CASE NAME, COMPLETE THE REQUIRED
FIELDS AND CLICK “SUBMIT” TO COMPLETE YOUR APPEARANCE.

UTEX Industries, Inc. and its debtor affiliates in the above-captioned chapter 11
cases, as debtors and debtors in possession (collectively, the “Debtors”), respectfully represent as
follows in support of this motion (the “Motion”):
Relief Requested
1.

By this Motion, pursuant to sections 105(a), 363(b), 507(a), and 541 of the

Bankruptcy Code, the Debtors request (i) authority to satisfy, in the Debtors’ sole discretion, all
Taxes and Fees (as defined herein) due and owing to various local, state, and federal taxing
authorities (collectively, the “Taxing Authorities”) that arose prior to the Petition Date, including
all Taxes and Fees substantially determined by audit or otherwise to be owed for periods prior to
the Petition Date and (ii) related relief.
2.

Such relief will be without prejudice to the Debtors’ rights to contest the

amounts of any Taxes and Fees on any grounds they deem appropriate or the Debtors’ ability to
request further relief related to the Taxes and Fees in the future. The Debtors propose that prior to
making a payment to any of the Taxing Authorities under the Motion, the Debtors be authorized,
in their sole discretion, to settle all or some of the prepetition claims of such Taxing Authorities
for less than their face amount without further notice or hearing.
3.

A proposed form of order granting the relief requested herein is annexed

hereto as Exhibit A (the “Proposed Order”).

2
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Jurisdiction
4.

The Court has jurisdiction to consider this matter pursuant to 28 U.S.C.

§§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper
before the Court pursuant to 28 U.S.C. §§ 1408 and 1409.
Background
5.

On the date hereof (the “Petition Date”), the Debtors each commenced with

this Court a voluntary case under chapter 11 of the Bankruptcy Code. The Debtors are authorized
to continue to operate their business and manage their properties as debtors in possession pursuant
to sections 1107(a) and 1108 of the Bankruptcy Code. No trustee, examiner, or statutory
committee of creditors has been appointed in these chapter 11 cases.
6.

Contemporaneously herewith, the Debtors have filed a motion requesting

joint administration of their chapter 11 cases pursuant to Rule 1015(b) of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”).
7.

On October 1, 2020, the Debtors executed a restructuring support agreement

(the “RSA”) with (i) certain of their secured lenders (collectively, with other creditors that may
sign joinders to the RSA, the “Consenting Creditors”) that hold approximately 81.6% of the
outstanding principal amount of the First Lien Loans (as defined in the RSA) and approximately
90.4% of the outstanding principal amount of the Second Lien Loans (as defined in the RSA) and
(ii) Riverstone Gamma Holdings LP, the direct and indirect holder of 100% of the equity interests
in the Debtors (the “Consenting Investor”). Pursuant to the RSA, the Consenting Creditors and
Consenting Investor agreed to vote in favor of and support confirmation of the Joint Prepackaged
Chapter 11 Plan of UTEX Industries, Inc. and Its Affiliated Debtors (the “Prepackaged Plan”).
8.

Prior to the Petition Date, on October 1, 2020, the Debtors commenced the

solicitation of votes on the Prepackaged Plan from the holders of First Lien Loans and Second

3

Case 20-34932 Document 4 Filed in TXSB on 10/08/20 Page 4 of 19

Lien Loans on the basis of the Disclosure Statement for Joint Prepackaged Chapter 11 Plan of
UTEX Industries, Inc. and Its Affiliated Debtors pursuant to sections 1125(g) and 1126(b) of the
Bankruptcy Code. Consistent with their obligations under the RSA, the Debtors are seeking to
emerge from chapter 11 on an expedited basis.
9.

Additional information regarding the Debtors’ business and capital

structure and the circumstances leading to the commencement of these chapter 11 cases is set forth
in the Declaration of Pete T. Sanchez in Support of the Debtors’ Chapter 11 Petitions and First
Day Relief, sworn to on the date hereof (the “Sanchez Declaration”),2 filed contemporaneously
herewith and incorporated herein by reference.
The Debtors’ Prepetition Taxes and Fees
10.

In the ordinary course of business, the Debtors are obligated to pay taxes

and fees, which generally fall into the following categories, each of which is discussed in more
detail below: (i) sales and use taxes, (ii) franchise, income, and business privilege taxes,
(iii) property taxes, and (iv) regulatory and compliance obligations (collectively, the “Taxes and
Fees”). A non-exclusive list of the Taxing Authorities is annexed hereto as Exhibit B (the
“Taxing Authorities List”).3
11.

In the 12 months prior to the Petition Date, the Debtors paid approximately

$6,000,000 in Taxes and Fees, which are paid on a monthly, quarterly, or annual basis, in each
case as required by applicable law and regulation. The Debtors estimate that approximately
$8,775,000 in Taxes and Fees relating to the prepetition period will become due and owing to the

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Sanchez Declaration.

3

Although the Taxing Authorities List is substantially complete, the relief requested herein is to be applicable with
respect to all Taxing Authorities and is not limited to those Taxing Authorities listed on the Taxing Authorities
List.

4

Case 20-34932 Document 4 Filed in TXSB on 10/08/20 Page 5 of 19

Taxing Authorities after the Petition Date, with approximately $650,000 coming due within the
first 30 days following the Petition Date. The following table provides an overview of the
estimated prepetition amounts that the Debtors seek relief to pay (or use tax credits to offset):
Category

Estimated Prepetition
Amount

Estimated Prepetition
Amount Coming Due in
First 30 Days

Sales and Use Taxes

$550,000

$450,000

Income and
Franchise Taxes

$4,200,000

$200,000

Property Taxes

$2,025,000

$0

Regulatory and
Compliance Fees

$2,000,000

$0

TOTAL

$8,775,000

$650,000

12.

The amounts of the Taxes and Fees listed below are good faith estimates

based on the Debtors’ books and records and remain subject to potential audits and other
adjustments. As such, the Debtors also seek authorization to pay (or use tax credits to offset) any
undisputed prepetition Taxes and Fees due and owing following audit and review, if any.
A.

Sales and Use Taxes
13.

In the ordinary course of business, the Debtors incur and remit sales taxes

(the “Sales Taxes”), which are essentially general consumption taxes charged at the point of
purchase for certain goods and services. The Sales Taxes are usually set by the applicable Taxing
Authorities as a percentage of the retail price of the good or service purchased. The Debtors also
incur use taxes on account of the purchase of various inventory, supplies, and goods the Debtors
utilize in the ordinary course of business (the “Use Taxes,” and together with the Sales Taxes, the
“Sales and Use Taxes”). Use Taxes typically arise if a supplier does not have business operations

5
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in the state in which it is supplying goods and, therefore, does not charge sales tax on goods that
are otherwise taxable to the purchaser.
14.

The Debtors remit Sales and Use Taxes on a monthly basis. During the 12

month period prior to the Petition Date, the Debtors paid approximately $3,100,000 in Sales and
Use Taxes to the Taxing Authorities. Although the Debtors believe that they are current with
respect to their payment of Sales and Use Taxes, the Debtors estimate that, as of the Petition Date,
they owe approximately $550,000 in prepetition Sales and Use Taxes that have not yet become
due and payable, $450,000 of which will become due and payable within 30 days following the
Petition Date.
B.

Income and Franchise Taxes
15.

In the ordinary course of business, the Debtors are required to pay federal

income taxes, as well as state and local income and franchise taxes, and commercial activity taxes,
in certain taxing jurisdictions (collectively, the “Income and Franchise Taxes”). The Income
and Franchise Taxes are typically assessed by Taxing Authorities against the Debtors in connection
with operating their business within a particular jurisdiction, and the franchise taxes paid by the
Debtors are based on capital employed. Income and Franchise Taxes are remitted by the Debtors
on an estimated and extension basis throughout the year and on an annual basis, in the form of a
final return, to the relevant Taxing Authority.
16.

During the 12 month period prior to the Petition Date, the Debtors paid

approximately $525,000 in state and federal Income and Franchise Taxes. The Debtors estimate
that, as of the Petition Date, they owe approximately $4,200,000 in prepetition Income and
Franchise Taxes that have not yet become due and payable, $200,000 of which will become due
and payable within 30 days following the Petition Date. The Debtors request authority to continue

6
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to pay all Income and Franchise Tax obligations in the ordinary course of business on a postpetition
basis.
C.

Property Taxes
17.

State and local laws in the jurisdictions in which the Debtors operate also

generally grant the applicable Taxing Authorities the power to levy property taxes against the
Debtors’ owned and leased (i) real property in one (1) state and (ii) personal property in four
(4) states.
18.

The Debtors generally pay real property taxes on a semi-annual basis by

(i) making direct payments to the applicable Taxing Authority or (ii) reimbursing landlords for
payments such landlords have made in connection with the Debtors’ leased properties
(collectively, the “Real Property Taxes”). The Debtors also pay personal property taxes to the
relevant Taxing Authorities on an annual basis (collectively, the “Personal Property Taxes” and
together with the Real Property Taxes, the “Property Taxes”). Such taxes are levied on various
types of personal property owned by the Debtors and, indirectly, on leased personal property.
Property Tax returns are typically filed with state or local assessing authorities at the beginning of
the year. At that time, a value is determined upon which the Property Taxes will be based for the
taxes owed at the end of that year, after which the Debtors timely remit their Property Tax
payments to the Taxing Authority by the tax due date. Failure to timely remit payment of Property
Taxes may subject the Debtors to additional penalties or interest.
19.

During the 12 month period prior to the Petition Date, the Debtors paid

approximately $2,400,000 in Property Taxes.

The Debtors estimate that they will owe

approximately $2,025,000 in prepetition Property Taxes, which is an estimated assessment for the
calendar year 2020 up to the Petition Date. The Debtors do not believe that any Property Taxes
will come due within the first 30 days of the Petition Date or during these chapter 11 cases.

7
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Nevertheless, out of the abundance of caution, the Debtors seek authority to pay all Property Taxes
to the extent such Property Taxes become due and payable during these chapter 11 cases.
D.

Regulatory and Compliance Fees
20.

In the ordinary course of business, the Debtors also incur certain regulatory

fees, licensing fees, levies, and other miscellaneous taxes, fees, and compliance related obligations
(collectively, the “Regulatory and Compliance Fees”) that are payable to various Taxing
Authorities. The continued payment of Regulatory and Compliance Fees, including any amount
due and owing on account of Regulatory and Compliance Fees incurred prior to the Petition Date,
are crucial to the continued operation of the Debtors’ business. Further, payment of Regulatory
and Compliance Fees are required under state and federal law and non-compliance would be a
violation of state and federal statutes.
21.

During the 12 month period prior to the Petition Date, the Debtors paid

approximately $1,100,000 in Regulatory and Compliance Fees. The Debtors estimate that they
owe approximately $2,000,000 in prepetition Regulatory and Compliance Fees that have accrued
prior to the Petition Date, none of which the Debtors’ expect will become due and payable within
30 days following the Petition Date. The Debtors request authority to continue to pay all
Regulatory and Compliance Fees obligations in the ordinary course of business on a postpetition
basis.
Relief Requested Should Be Granted
A.

Payment of Taxes and Fees is Warranted Under Sections 363(b) and 105(a) of the
Bankruptcy Code
22.

The Court may grant the relief requested herein pursuant to section 363 of

the Bankruptcy Code, which provides, in relevant part, that “[t]he [debtor], after notice and a
hearing, may use, sell, or lease, other than in the ordinary course of business, property of the

8
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estate.” 11 U.S.C. § 363(b)(1). Courts in the Fifth Circuit have granted a debtor’s request to use
property of the estate outside of the ordinary course of business pursuant to section 363(b) of the
Bankruptcy Code upon a finding that such use is supported by sound business reasons. See, e.g.,
In re BNP Petroleum Corp., 642 F. App’x 429, 435 (5th Cir. 2016); In re Cont’l Air Lines, 780
F.2d 1223, 1226 (5th Cir. 1986) (“[F]or a debtor-in-possession or trustee to satisfy its fiduciary
duty to the debtor, creditors and equity holders, there must be some articulated business
justification for using, selling, or leasing the property outside the ordinary course of business.”);
see also In re Crutcher Res. Corp., 72 B.R. 628, 631 (Bankr. N.D. Tex. 1987) (“A Bankruptcy
Judge has considerable discretion in approving a § 363(b) sale of property of the estate other than
in the ordinary course of business, but the movant must articulate some business justification for
the sale.”); In re Terrace Gardens Park P’ship, 96 B.R. 707, 714 (Bankr. W.D. Tex. 1989).
23.

In addition, under section 1107(a) of the Bankruptcy Code, a debtor has,

among other things, the “implied duty of the debtor-in-possession to ‘protect and preserve the
estate, including an operating business’ going-concern value.’” In re CEI Roofing, Inc., 315 B.R.
50, 59 (Bankr. N.D. Tex. 2004) (quoting In re CoServ, L.L.C., 273 B.R. 487, 497
(Bankr. N.D. Tex. 2002)). Under section 105(a) of the Bankruptcy Code, “[t]he court may issue
any order, process, or judgment that is necessary or appropriate to carry out the provisions of this
title.” See CoServ, 273 B.R. at 497 (holding that sections 105 and 1107 of the Bankruptcy Code
provide authority for a debtor-in-possession to pay prepetition claims); see also In re Tusa-Expo
Holdings, Inc., Case No. 08-45057-DML-11, 2008 WL 4857954, at *1 (Bankr. N.D. Tex.
Nov. 7, 2008); CEI Roofing, 315 B.R. at 56; In re Mirant Corp., 296 B.R. 427 (Bankr. N.D.
Tex. 2003). Moreover, Bankruptcy Rule 6003 itself implies that the payment of prepetition
obligations may be permissible within the first 21 days of a case where doing so is “necessary to

9
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avoid immediate and irreparable harm.”

Accordingly, the Bankruptcy Code authorizes the

postpetition payment of prepetition claims where, as here, such payments are critical to preserving
the going-concern value of a debtor’s estate.
24.

Payment of the prepetition Taxes and Fees is an exercise of sound business

judgment and is necessary to ensure a smooth transition into chapter 11. The Debtors seek to pay
the prepetition Taxes and Fees, among other reasons, to prevent the Taxing Authorities from taking
actions that would interfere with the Debtors’ continued business operations and potentially
impose significant costs on the Debtors’ estates. Such actions may include asserting liens on estate
assets or seeking to lift the automatic stay. Additionally, failure to satisfy the prepetition Taxes
and Fees may jeopardize the Debtors’ maintenance of good standing to operate in the jurisdictions
in which they do business.
25.

Further, to the extent any prepetition Taxes and Fees remain unpaid by the

Debtors, the Debtors’ officers and directors may be subject to lawsuits or criminal prosecution
during the pendency of these chapter 11 cases. The dedicated and active participation of the
Debtors’ directors, officers, and other employees is not only integral to the Debtors’ continued,
uninterrupted operations, but essential to the orderly administration of these chapter 11 cases. The
threat of a lawsuit or criminal prosecution, and any ensuing liability, would distract the Debtors
and their personnel from important tasks, to the detriment of all parties in interest. Accordingly,
the proposed relief is in the best interests of the Debtors’ estates.
26.

No party in interest will be prejudiced by the relief requested by this Motion

because the prepetition obligations related to the Taxes and Fees are unimpaired claims under the
Prepackaged Plan and will be paid in full. Thus, the relief requested herein seeks to alter only the
timing, not the amount or priority, of such payments.

10
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B.

Certain of Prepetition Taxes and Fees May Not Be Property of Debtors’ Estates
27.

Additionally, certain of the Taxes and Fees may not be property of the

estate, as they are collected from third parties and held in trust for payment to various Taxing
Authorities. Section 541(d) of the Bankruptcy Code provides, in relevant part:
Property in which the debtor holds, as of the commencement of the
case, only legal title and not an equitable interest . . . becomes
property of the estate . . . only to the extent of the debtor’s legal title
to such property, but not to the extent of any equitable interest in
such property that the debtor does not hold.
11 U.S.C. § 541(d).
28.

To the extent the Debtors have collected or hold Taxes and Fees in trust for

payment to the Taxing Authorities, such funds may not constitute property of the Debtors’ estates.
See, e.g., Begier v. IRS, 496 U.S. 53, 60–62 (1990) (holding that excise and withholding taxes are
property held by a debtor in trust for another and, as such, are not property of the debtor’s estate);
City of Farrell v. Sharon Steel Corp., 41 F.3d 92, 96 (3d Cir. 1994) (finding that withholding taxes
were subject to a trust);4 Al Copeland Enters., Inc. v. Texas, 991 F.2d 233, 235 (5th Cir. 1993)
(finding that debtors’ prepetition collection of sales taxes and interest thereon held subject to trust
and not property of estate); In re Megafoods Stores, Inc., 163 F.3d 1063, 1067–68 (9th Cir. 1989)
(holding that under Texas law, state sales taxes collected created statutory trust fund, if traceable,
and were not property of the estate); In re Equalnet Commc’ns. Corp., 258 B.R. 368, 370 (Bankr.
S.D. Tex. 2000) (“[C]ertain prepetition tax claims, such as sales taxes, could be trust fund
claims.”); In re Am. Int’l Airways, Inc., 70 B.R. 102, 103 (Bankr. E.D. Pa. 1987) (holding that

4

Additionally, a constructive trust may be imposed on collected taxes where there exists a reasonable nexus
between the funds and the taxes in question. See In re Integrated Health Servs., Inc., 344 B.R. 262, 270 (Bankr.
D. Del. 2006). The Debtors, therefore, may not have a legally cognizable interest in funds held on account of
such “trust fund” taxes and, accordingly, such taxes, which generally consist of sales taxes, would not constitute
“property of the [Debtors’] estate[s]” as such term is defined in section 541 of the Bankruptcy Code.

11
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funds held in trust for federal excise and withholding taxes are not property of the debtor’s estate);
Official Comm. of Unsecured Creditors v. Columbia Gas Sys. Inc. (In re Columbia Gas Sys. Inc.),
997 F.2d 1039, 1059–60 (3d Cir. 1993) (indicating that even if a statute does not establish an
express trust, a constructive trust may be found). The Debtors, therefore, generally do not have an
equitable interest in such funds, and they should be permitted to pay those funds to the applicable
Taxing Authorities as the related Taxes and Fees become due.
C.

Failure to Pay Prepetition Taxes and Fees May Increase the Scope of Secured and
Priority Claims Held by Taxing Authorities
29.

Payment of prepetition Taxes and Fees is also warranted here because the

Debtors’ nonpayment may increase the amount of secured claims held by Taxing Authorities
against the Debtors’ estates. Specifically, Taxing Authorities may assert liens against any personal
property for which the Taxes and Fees are due and owing. Arguably, the relation back of a tax
lien to the assessment or tax status date generally does not affect the enforceability of the tax lien
against a debtor or violate the automatic stay imposed by section 362(a) of the Bankruptcy Code.
See 11 U.S.C. § 362(b)(3). In fact, the creation and perfection of such a lien may not violate the
automatic stay—even if the lien arises under applicable law for taxes due after the Petition Date.
See 11 U.S.C. § 362(b)(18) (automatic stay does not apply to “the creation or perfection of a
statutory lien for an ad valorem property tax, or a special tax or special assessment on real property
whether or not ad valorem, imposed by a governmental unit, if such tax or assessment comes due
after the date of the filing of the petition[.]”); see also In re Gifaldi, 207 B.R. 54, 56 n.1 (Bankr.
W.D.N.Y. 1997) (noting that section 362(b)(18) of the Bankruptcy Code reversed case law that
had held that the creation of a statutory lien against ad valorem property taxes violated the
automatic stay).

12
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30.

Furthermore, to the extent the Taxing Authorities hold oversecured claims,

if the prepetition Taxes and Fees are not paid, postpetition interest, fees, penalties, and other
charges may accrue. See 11 U.S.C. § 506(b); U.S. v. Ron Pair Enters., Inc., 489 U.S. 235, 241‒
43 (1989) (holding that nonconsensual lienholders may receive interest on their claims under
section 506(b) of the Bankruptcy Code). Even if such Taxes and Fees are not treated as secured
claims, they may still, as discussed below, be entitled to priority treatment. See 11 U.S.C.
§ 507(a)(8). Any attendant penalties assessed by the applicable Taxing Authorities on delinquent
taxes owed by the Debtors may be entitled to similar treatment. The Debtors’ failure to pay
prepetition Taxes and Fees thus may increase the amount of priority claims held by the Taxing
Authorities against the Debtors’ estates. Paying the prepetition Taxes and Fees now will avoid the
potential imposition of liens and the accrual of interest charges and unnecessary fees and penalties
on such claims, thereby preserving the value of the Debtors’ estates and maximizing the
distribution available for other creditors.
D.

Payment of Prepetition Taxes and Fees Affects Only Timing of Payments
31.

Most, if not all, of the Taxes and Fees described herein may be afforded

priority status pursuant to section 507(a)(8) of the Bankruptcy Code. See 11 U.S.C. § 507(a)(8)(A)
(“[A] tax on or measured by income or gross receipts for a taxable year ending on or before the
date of the filing of the petition . . . .”); id. at (B) (“[A] property tax incurred before the
commencement of the case and last payable without penalty after one year before the date of the
filing of the petition.”); id. at (C) (“[A] tax required to be collected or withheld and for which the
debtor is liable in whatever capacity.”); id. at (E) (“[An] excise tax on . . . a transaction occurring
before the date of the filing of the petition . . . .”); id. at (G) (“[A] penalty related to a claim of a
kind specified in this paragraph and in compensation for actual pecuniary loss.”). Thus, payment
of such Taxes and Fees would give the Taxing Authorities no more than that to which they

13
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otherwise would be entitled to under a chapter 11 plan, which will save the Debtors the potential
interest expense, legal expense, and penalties that otherwise might accrue on, or be incurred in
connection with, such Taxes and Fees.
32.

Courts frequently authorize early payment of priority claims when such

early payment is intended to prevent some harm or to procure some benefit for the estate. See,
e.g., In re CEI Roofing, Inc., 315 B.R. at 60–61 (finding that authorization of early payment of
priority claims does not trigger concerns of either upsetting priority scheme of Bankruptcy Code
or of unfair discrimination); In re CoServ, L.L.C., 273 B.R. at 493 (implying that bankruptcy court
may authorize early payment of prepetition priority claims in instances where nonpayment could
impair debtor’s ability to operate); In re Equalnet Commc’ns Corp., 258 B.R. at 370 (stating that
court may authorize pre-plan payment of priority claims, including certain tax claims, because “the
need to pay these claims in an ordinary course of business time frame is simple common sense”).
33.

To the extent the prepetition Taxes and Fees are priority claims, they must

be paid in full before any general unsecured obligations of the Debtors may be satisfied. The
Debtors submit that sufficient assets exist to pay all the prepetition Taxes and Fees. Accordingly,
the proposed relief will affect only the timing of payment of prepetition Taxes and Fees and will
not prejudice the rights of any general unsecured creditor or other party in interest.
34.

For the foregoing reasons, the payment of prepetition Taxes and Fees is

necessary, appropriate, and in the best interests of the Debtors, their estates, and all other parties
in interest. Accordingly, the Court should authorize the Debtors to pay prepetition Taxes and
Authorities.

14
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Applicable Financial Institutions
Should Be Authorized to Receive, Process, Honor, and
Pay Checks Issued and Transfers Requested to Pay Taxes and Fees
35.

The Debtors further request that the Court authorize applicable financial

institutions (the “Banks”) to receive, process, honor, and pay any and all checks issued, or to be
issued, and electronic funds transfers requested, or to be requested, by the Debtors relating to the
Taxes and Fees, to the extent that sufficient funds are on deposit in available funds in the applicable
bank accounts to cover such payment. The Debtors also seek authority to issue new postpetition
checks or effect new postpetition electronic funds transfers in replacement of any checks or fund
transfer requests on account of prepetition Taxes and Fees dishonored or rejected as a result of the
commencement of the Debtors’ chapter 11 cases.
Bankruptcy Rule 6003(b) Has Been Satisfied
36.

Pursuant to Rule 9013-1 of the Local Bankruptcy Rules for the United

States Bankruptcy Court for the Southern District of Texas (the “Local Rules”), the Debtors
respectfully request emergency consideration of this Motion under Bankruptcy Rule 6003, which
provides that the Court may grant relief within the first 21 days after the Petition Date to the extent
such relief is necessary to avoid immediate and irreparable harm. As described herein and in the
Healy Declaration, the relief requested is essential to avoid the immediate and irreparable harm
that would be caused by the Debtors’ inability to transition smoothly into chapter 11. Accordingly,
the Debtors submit that the requirements of Bankruptcy Rule 6003 are satisfied.
Compliance with Bankruptcy Rule 6004(a)
and Waiver of Bankruptcy Rule 6004(h)
37.

To implement the foregoing successfully, the Debtors request that the Court

find that notice of the Motion satisfies Bankruptcy Rule 6004(a) and that the Court waive the 14day period under Bankruptcy Rule 6004(h).
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Reservation of Rights
38.

Nothing contained herein is intended to be or shall be deemed as (i) an

admission as to the validity of any claim against the Debtors, (ii) a waiver or limitation of the
Debtors’ or any appropriate party in interest’s rights to dispute the amount of, basis for, or validity
of any claim, (iii) a waiver of the Debtors’ rights under the Bankruptcy Code or any other
applicable nonbankruptcy law, or (iv) an approval, assumption, adoption, or rejection of any
agreement, contract, lease, program, or policy under section 365 of the Bankruptcy Code.
Likewise, if the Court grants the relief sought herein, any payment made pursuant to the Court’s
order is not intended to be and should not be construed as an admission to the validity of any claim
or a waiver of the Debtors’ rights to dispute such claim subsequently.
Notice
39.

Notice of this Motion will be provided to (i) the Office of the United States

Trustee for the Southern District of Texas; (ii) the holders of the 30 largest unsecured claims
against the Debtors on a consolidated basis; (iii) Milbank LLP, 55 Hudson Yards, New York, NY
10001-2163 (Attn: Evan Fleck, Esq., Matthew Brod, Esq., and Daniel Porat, Esq.), counsel to the
Ad Hoc Group of First Lien Lenders; (iv) Akin Gump Strauss Hauer & Feld LLP, Bank of America
Tower, 1 Bryant Park, New York, NY 10036 (Attn: Ira Dizengoff, Esq., Daniel Fisher, Esq., and
Jason Rubin, Esq.), counsel to certain First Lien and Second Lien lenders; (v) Shearman & Sterling
LLP, 599 Lexington Avenue, Lexington Ave, New York, NY 10022 (Attn: Fredrick Sosnick, Esq.
and Michael Guippone, Esq.), counsel to the First Lien Administrative Agent; (vi) the Internal
Revenue Service; (vii) the United States Attorney’s Office for the Southern District of Texas;
(viii) the Securities and Exchange Commission; (ix) the Banks; (x) the Taxing Authorities; and
(xi) any other party entitled to notice pursuant to Local Rule 9013-1(d).
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No Previous Request
40.

No previous request for the relief sought herein has been made by the

Debtors to this or any other court.

17
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WHEREFORE the Debtors respectfully request entry of the Proposed Order
granting the relief requested herein and such other and further relief as the Court may deem just
and appropriate.
Dated: October 8, 2020
Houston, Texas
/s/ Alfredo R. Pérez
WEIL, GOTSHAL & MANGES LLP
Alfredo R. Pérez (15776275)
700 Louisiana Street, Suite 1700
Houston, Texas 77002
Telephone: (713) 546-5000
Facsimile: (713) 224-9511
Email: Alfredo.Perez@weil.com
-andWEIL, GOTSHAL & MANGES LLP
Matthew S. Barr (pro hac vice pending)
Ryan Preston Dahl (pro hac vice pending)
Gabriel Morgan (pro hac vice pending)
Jason L. Hufendick (pro hac vice pending)
767 Fifth Avenue
New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007
Email: Matt.Barr@weil.com
Ryan.Dahl@weil.com
Gabriel.Morgan@weil.com
Jason.Hufendick@weil.com
Proposed Attorneys for Debtors
and Debtors in Possession
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Certificate of Service
I hereby certify that on October 8, 2020, a true and correct copy of the foregoing document was
served by the Electronic Case Filing System for the United States Bankruptcy Court for the
Southern District of Texas, and will be served as set forth in the Affidavit of Service to be filed
by the Debtors’ proposed claims, noticing, and solicitation agent.

/s/ Alfredo R. Pérez
Alfredo R. Pérez
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
In re:
UTEX INDUSTRIES, INC., et al.,
Debtors.1

§
§
§
§
§
§
§

Chapter 11
Case No. 20-34932 (DRJ)
(Jointly Administered)
Re: Docket No. ___

ORDER (I) AUTHORIZING DEBTORS TO PAY PREPETITION
TAXES AND FEES AND (II) GRANTING RELATED RELIEF
Upon the motion, dated October 8, 2020 (the “Motion”)2 of UTEX Industries, Inc.
and its affiliated debtors in the above-captioned chapter 11 cases, as debtors and debtors in
possession (collectively, the “Debtors”), for entry of an order pursuant to sections 105(a), 363(b),
507(a), and 541(d) of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004 of the
Bankruptcy Code (i) authorizing the Debtors to pay prepetition Taxes and Fees and (ii) granting
related relief, all as more fully set forth in the Motion; and upon consideration of the Sanchez
Declaration; and this Court having jurisdiction to consider the Motion and the relief requested
therein pursuant to 28 U.S.C. §§ 157 and 1334; and consideration of the Motion and the requested
relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and it appearing that venue is proper
before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion
having been provided; and such notice having been adequate and appropriate under the

1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are: UTEX Industries, Inc. (9867), RSH Utex Holdings, LLC (4048), Industrial Sealing
Solutions Holdings Inc. (0104), UI Sealing Technologies Intermediate Holdings, Inc. (9553), UTEX Holding,
Inc. (8260), Applied Rubber Technology, Inc. (1790), CAM Specialty Intermediate Holdings, Inc. (9099), CAM
Specialty Products, Inc. (8342), Duraquest, Inc. (7017), Work Manufacturing, L.L.C. (5341), Energy Products
LLC (8160), and Arefco Seals, Inc. (5258). The Debtors’ mailing address is 10810 Katy Freeway, Suite 100,
Houston, TX 77043.

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Motion.
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circumstances, and it appearing that no other or further notice need be provided; and this Court
having reviewed the Motion; and this Court having held a hearing to consider the relief requested
in the Motion; and all objections, if any, to the Motion have been withdrawn, resolved, or
overruled; and this Court having determined that the legal and factual bases set forth in the Motion
establish just cause for the relief granted herein; and it appearing that the relief requested in the
Motion is necessary to avoid immediate and irreparable harm to the Debtors and their estates as
contemplated by Bankruptcy Rule 6003 and is in the best interests of the Debtors and their
respective estates and creditors; and upon all of the proceedings had before this Court and after
due deliberation and sufficient cause appearing therefor,
IT IS HEREBY ORDERED THAT
1.

The Motion is granted to the extent set forth herein.

2.

The Debtors are authorized pursuant to sections 105(a), 363(b), 507(a), and

541(d) of the Bankruptcy Code to satisfy all Taxes and Fees due and owing, in the ordinary course
of business as such obligations become due, to the Taxing Authorities that arose prior to the
Petition Date, including all Taxes and Fees subsequently determined by audit or otherwise to be
owed for periods prior to the Petition Date.
3.

The Debtors are further authorized, but not directed, to settle some or all of

the prepetition Taxes and Fees for less than their face amount without further notice or hearing.
4.

The Banks are authorized to receive, process, honor, and pay any and all

checks issued, or to be issued, and electronic funds transfers requested, or to be requested, by the
Debtors relating to such obligations, to the extent that sufficient funds are on deposit and standing
in the Debtors’ credit in the applicable bank accounts to cover such payments. The Banks are
authorized to accept and rely on all representations made by the Debtors with respect to which
checks, drafts, wires, or automated clearing house transfers should be honored or dishonored in

2
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accordance with this or any other order of this Court, whether such checks, drafts, wires, or
transfers are dated prior to, on, or subsequent to the Petition Date, without any duty to inquire
otherwise.
5.

The Debtors are authorized to issue new postpetition checks, or effect new

electronic funds transfers, and to replace any prepetition checks or electronic fund transfer requests
that may be lost or dishonored or rejected as a result of the commencement of the Debtors’ chapter
11 cases with respect to any prepetition amounts that are authorized to be paid pursuant to this
Order.
6.

Notwithstanding anything to the contrary contained herein, (i) any payment

to be made, or authorization contained, hereunder shall be subject to the requirements imposed on
the Debtors under any approved postpetition financing facility or any order regarding the use of
cash collateral approved by this Court in these chapter 11 cases, and (ii) to the extent there is any
inconsistency between the terms of such cash collateral and debtor-in-possession financing orders
and any action taken or proposed to be taken hereunder, the terms of such cash collateral and
debtor-in-possession financing orders shall control.
7.

Nothing contained in the Motion or this Order or any payment made

pursuant to the authority granted by this Order is intended to be or shall be deemed as (i) an
admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors’ or any
appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim,
(iii) a waiver of the Debtors’ rights under the Bankruptcy Code or any other applicable
nonbankruptcy law, or (iv) an approval, assumption, adoption, or rejection of any agreement,
contract, lease, program, or policy under section 365 of the Bankruptcy Code.
8.

The requirements of Bankruptcy Rule 6003(b) have been satisfied.

3
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9.

Notice of the Motion is adequate under Bankruptcy Rule 6004(a).

10.

Notwithstanding the provisions of Bankruptcy Rule 6004(h), this Order

shall be immediately effective and enforceable upon its entry.
11.

The Debtors are authorized to take all actions necessary or appropriate to

carry out the relief granted in this Order.
12.

This Court shall retain jurisdiction to hear and determine all matters arising

from or related to the implementation, interpretation, or enforcement of this Order.
13.

Notwithstanding anything to the contrary contained in the Motion or this

Order, any payment to be made and any relief or authorization granted hereunder shall not be
inconsistent with, and shall be subject to, the requirements imposed on the Debtors in any orders
entered by this Court authorizing the Debtors to obtain debtor-in-possession financing and
authorizing the use of cash collateral (any such order, a “DIP Order”). To the extent that there
may be any inconsistency between the terms of this Order and the terms of any DIP Order, the
terms of the DIP Order will govern.

Dated:

, 2020
Houston, Texas
UNITED STATES BANKRUPTCY JUDGE

4
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Exhibit B
Taxing Authorities List
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Taxing Authorities List
Authority
Alabama Department of Revenue

Type
Income/Franchise
Tax

Alabama Department of Revenue

Income/Franchise
Tax

Department of Finance & Administration

Income/Franchise
Tax

Colorado Department of Revenue

Income/Franchise
Tax
Income/Franchise
Tax
Income/Franchise
Tax

Illinois Department of Revenue
Kansas Corporate Income Tax

Louisiana Department of Revenue
Department of Revenue

Income/Franchise
Tax
Income/Franchise
Tax

North Dakota State Tax Commissioner

Income/Franchise
Tax

Oklahoma Tax Commission

Income/Franchise
Tax

PA Department of Revenue

Income/Franchise
Tax

Comptroller of Public Accounts

Income/Franchise
Tax

VA Department of Taxation

Income/Franchise
Tax
Income/Franchise
Tax

West Virginia State Tax Dept.

2

Address
Corporate Tax Section
P.O. Box 327435
Montgomery, AL 36132-7435
Business Privilege Tax Section
P.O. Box 327431
Montgomery AL 36132-7431
Corporation Income Tax Section
P.O. Box 919
Little Rock, Arkansas 72203-0919
Denver, Colorado 80261-0008
P.O. Box 19028
Springfield, Illinois 62794-9028
Kansas Department of Revenue
P.O. Box 750260
Topeka, KS 66699-0260
P.O. Box 751
Baton Rouge, LA 70821-0751
Department of Revenue
P.O. Box 23050
Jackson, Mississippi 39225-3050
State Tax Commissioner
600 E. Boulevard Ave Dept. 127
Bismarck, ND 58505-0599
Oklahoma Tax Commission,
Income Tax
P.O. Box 26890
Oklahoma City, Oklahoma
73126-0890
Department 280425
Harrisburg, Pennsylvania 171280425
Texas Comptroller of Public
Accounts
P.O. Box 149348
Austin, TX, 78714-9348
P.O. Box 1500
Richmond, VA 23218-1500
Tax Account Administration
Division
P.O. Box 1202
Charleston, WV 25324-1202
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Authority
City of Cincinnati, Income Tax Division
Department of the Treasury

Type
Income/Franchise
Tax
Income/Franchise
Tax

Ann Harris Bennett, Tax Assessor
Property Tax
Collector & Voter Registrar
Colorado County Central Appraisal
Property Tax
District
Cypress-Fairbanks ISD Tax Office

Property Tax

Ector County Appraisal Districy

Property Tax

Central Appraisal District of Johnson
Property Tax
County
Spring Branch ISD Tax Office

Property Tax

Montgomery County Tax Office

Property Tax

Travis County Tax Office

Property Tax

Wendy Burgess, Tax Assessor-Collector

Property Tax

Spring Branch Mgmt District

Property Tax

Weld County Treasurer

Property Tax

Montoursville Area School District

Property Tax

Bexar County Tax Asessor-Collector

Property Tax

Tulsa County Treasurer

Property Tax

Tax Claim Bureau

Property Tax

Texas Comptroller of Public Accounts

Sales & Use Tax

Department of Finance & Administration
Colorado Department of Revenue

Sales & Use Tax
Sales & Use Tax

Tax Division

Sales & Use Tax

Taxpayer Service Unit

Sales & Use Tax

3

Address
805 Central Avenue Suite 600
Cincinnati OH 45202-5799
Internal Revenue Service
Ogden, UT 84201-0012
P.O. Box 3547
Houston, TX 77253-3547
106 Cardinal Lane
Columbus, TX 78934
10494 Jones Rd., Suite 106
Houston, TX 77065
1301 E. 8th St.
Odessa, TX 79761
109 North Main St.
Cleburne, TX 76033
P.O. Box 19037
Houston, TX 77224
400 N. San Jacinto St.
Conroe, TX 77301
P.O. Box 149328
Austin, TX 78714-9328
P.O. Box 961018
Fort Worth, TX 76161-0018
Harris County Tax Collector
1721 Pech Rd, #101
Houston, TX 77055-3362
P.O. Box 458
Greeley, CO 80632
50 North Arch Street
Montoursville, PA 17754
P.O. Box 839950
San Antonio, TX 78207
500 S. Denver Ave., 3rd Floor
Tulsa, OK 74103-3840
48 West 3rd Street
Williamsport, PA 17701
P.O. Box 13528, Capitol Station
Austin, TX 78711-3528
P.O Box 1272
Little Rock, AR 72203
Colorado Department of Revenue
Denver, CO 80261-0004
7887 E. 60th Avenue
Commerce City, CO 80022
201 W. Colfax Avenue
Department 1009
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Authority

Type

Sales Tax Office

Sales & Use Tax

Finance - Sales Tax
Illinois Department of Revenue
Kansas Department of Revenue
Louisiana Department of Revenue

Sales & Use Tax
Sales & Use Tax
Sales & Use Tax
Sales & Use Tax

Bienville Parish Sales & Use Tax Sales & Use Tax
Commission
Sales & Use Tax
Bossier City Sales & Use Tax Division
Caddo Parish Sheriff’s Office
LPSO Tax Department

Sales & Use Tax
Sales & Use Tax

Webster Parsish Sales & Use Tax Sales & Use Tax
Commission
Mississippi Department of Revenue
Sales & Use Tax
Office of State Tax Commissioner

Sales & Use Tax

Ohio Department of Taxation: Sales and Sales & Use Tax
Use
Oklahoma Tax Commission

Sales & Use Tax

Pennsylvania Department of Revenue

Sales & Use Tax

Utah State Tax Commission

Sales & Use Tax

West Virginia State Tax Dept.

Sales & Use Tax

Wyoming Department of Revenue

Sales & Use Tax
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Address
Denver, CO 80202
P.O. Box 1809
Grand Junction, CO 81502-1809
1000 10th Street
Greeley, CO 80631
P.O. Box 19013
Springfield, IL 62794-9013
P.O. Box 3506
Topeka, KS 66625-3506
P.O. Box 201
Baton Rouge, LA 70821-0201
P.O. Box 746
Arcadia, LA 71001
P.O. Box 71313
Bossier City, LA 71111
P.O. Box 20905
Shreveport, LA 71120-0905
P.O. Box 92590
Lafayette, LA 70509
P.O. Box 357
Minden, LA 71058-0357
P.O. Box 960
Jackson, MS 39205-0960
600 E. Boulevard Ave., Dept. 127
Bismarck, ND 58505-0599
Attn: Business Compliance
Division
P.O. Box 2678
Columbus, OH 43216-2678
P.O. Box 26850
Oklahoma City, OK 73126-0850
P.O. Box 280905
Harrisburg, PA 17128-0905
210 North 1950 West
Salt Lake City, UT 84134-0266
P.O. Box 1826
Charleston, WV 25327-1826
122 West 25th Street, Suite E301
Herschler Building East
Cheyenne, WY 82002

