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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
In re:
UTEX INDUSTRIES, INC., et al.,
Debtors.1

§
§
§
§
§
§
§

Chapter 11
Case No. 20-34932 (DRJ)
(Jointly Administered)
Re:
Docket No. 20 & 21

DECLARATION OF PETE T. SANCHEZ IN SUPPORT OF DEBTORS’ REQUEST FOR
(I) FINAL APPROVAL OF DISCLOSURE STATEMENT AND (II) CONFIRMATION
OF THE DEBTORS’ JOINT PREPACKAGED CHAPTER 11 PLAN OF
REORGANIZATION OF UTEX INDUSTRIES, INC. AND ITS AFFILIATED DEBTORS
I, Pete T. Sanchez, hereby declare under penalty of perjury as follows:
Background and Qualifications
1.

I am the Chief Financial Officer (“CFO”) of UTEX Industries, Inc.

(“UTEX Industries”) and each of its debtor affiliates in the above-captioned chapter 11 cases, as
debtors and debtors in possession (collectively, the “Debtors” or “UTEX”). I have served as the
Debtors’ CFO since 2008. I have over 30 years of experience in finance and accounting roles,
most of which have been spent in executive and managerial positions. Prior to joining UTEX, I
held management positions at NL Industries, Inc. and senior management positions at various
divisions of Baker Hughes. I began my career in 1979 at PricewaterhouseCoopers, a public
accounting firm. I graduated from the University of Texas at Austin with a degree in Accounting
in 1979.

1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, as applicable, are: UTEX Industries, Inc. (9867), RSH Utex Holdings, LLC (4048), Industrial Sealing
Solutions Holdings Inc. (0104), UI Sealing Technologies Intermediate Holdings, Inc. (9553), UTEX Holding,
Inc. (8260), Applied Rubber Technology, Inc. (1790), CAM Specialty Intermediate Holdings, Inc. (9099), CAM
Specialty Products, Inc. (8342), Duraquest, Inc. (7017), Work Manufacturing, L.L.C. (5341), Energy Products
LLC (8160), and Arefco Seals, Inc. (5258). The Debtors’ mailing address is 10810 Katy Freeway, Suite 100,
Houston, TX 77043.
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2.

I submit this declaration (the “Declaration”) in support of the Debtors’

request for entry of the proposed order filed contemporaneously herewith (the “Proposed
Confirmation Order”) (i) approving, on a final basis, the Disclosure Statement for Joint
Prepackaged Chapter 11 Plan of Reorganization of Utex Industries, Inc. and Its Affiliated Debtors,
dated October 8, 2020 [Docket No. 21] (the “Disclosure Statement”) and (ii) confirming the Joint
Prepackaged Chapter 11 Plan of Reorganization of Utex Industries, Inc. and Its Affiliated Debtors,
dated October 8, 2020, [Docket No. 20] (as may be amended, modified, or supplemented from
time to time, the “Prepackaged Plan”).2
3.

Except as otherwise indicated, the facts set forth in this Declaration are

based upon my personal knowledge, my review of relevant documents, information provided to
me by employees of the Debtors, my opinion based upon my experience, knowledge, and
information concerning the Debtors’ operations and financial condition, or from my discussions
with the Debtors’ advisors – Weil, Gotshal & Manges LLP (“Weil”), AlixPartners LLP, and
Houlihan Lokey Capital, Inc. (collectively, the “Advisors”). References to the Bankruptcy Code,
the chapter 11 process and related legal matters are based on my understanding of such in reliance
on counsel’s explanation and advice.

If called upon to testify, I would and could testify

competently to the facts set forth in this declaration.
4.

Additional information regarding the circumstances leading to the

commencement of the Debtors’ chapter 11 cases and information regarding the Debtors’ business
and capital structure is set forth in the Declaration of Pete T. Sanchez in Support of Debtors’
Chapter 11 Petitions and First Day Relief, dated October 8, 2020 [Docket No. 24] (the “First Day

2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Prepackaged Plan.
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Declaration”), which I incorporate herein by reference. I am the declarant of the First Day
Declaration, and if called to testify, I would testify competently to the facts set forth therein.
5.

Based on my discussions with the Advisors, and my review of the

Prepackaged Plan and the Disclosure Statement, I believe that the Prepackaged Plan complies with
the applicable provisions of the Bankruptcy Code, that the Prepackaged Plan was proposed in good
faith, and that the Debtors, acting through their officers, directors, and professionals, have
conducted themselves in a manner that complies with applicable law in relation to the formulation
and negotiation of, and solicitation of votes on, the Prepackaged Plan.
General Background of Chapter 11 Cases and Prepackaged Plan
A.

Plan Summary
6.

Prior to the Petition Date, on October 1, 2020, the Debtors executed a

restructuring support agreement (the “RSA”) with members of the Ad Hoc Committee of (a)
certain first lien term loan lenders (the “First Lien Lenders”) holding loans borrowed under that
certain First Lien Credit Agreement (the “First Lien Loans”); (b) certain second lien term lenders
(the “Second Lien Lenders”) holding loans borrowed under that certain Second Lien Credit
Agreement (the “Second Lien Loans”); (c) DDJ Capital Management, LLC (“DDJ”), a First Lien
lender and Second Lien Lender; and (d) Riverstone Gamma Holdings, LP, the Debtors’ prepetition
equity investor (the “Consenting Investor,” and, together with the First Lien Lenders, Second
Lien Lenders and DDJ, the “Consenting Support Parties”). Collectively, with the parties that
have since executed a joinder to the RSA, the Consenting Support Parties hold or beneficially own
84.7% of the First Lien Loans, 90.4% of the Second Lien Loans, and 100% of the Debtors’ equity
interests.
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7.

As discussed in the First Day Declaration, the effect of the restructuring on

the Debtors’ capital structure is summarized as follows:
Reorganized Funded Debt Comparison
($ in millions)
Current Funded Debt
Prepetition First Lien Loans

$ 562.7

Prepetition Second Lien Loans

200.0

Reorganized Funded
Debt
Exit ABL Facility
($42.5mm)
1L First Out Term Loan

$

34.1

1L Second Out Term Loan
Total Current Debt

8.

$ 762.7

Total Reorganized Debt

10.0
30.9

$

75.0

I believe that the reorganization embodied in the Prepackaged Plan

represents a comprehensive and value-maximizing restructuring that benefits all of the Debtors’
stakeholders. The Prepackaged Plan will reduce the Debtors’ funded debt from approximately
$763 million to approximately $75 million, which will greatly enhance the Debtors’ long-term
prospects and competitive position.
9.

For the reasons set forth herein, I believe the Disclosure Statement satisfies

the requirements of sections 1125 and 1126(b) of the Bankruptcy Code, Rules 3017 and 3018 of
the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 3016-2 of the
Bankruptcy Local Rules for the United States Bankruptcy Court for the Southern District of Texas
(the “Local Rules”), and any other applicable laws, rules, or regulations. Furthermore, I believe
the Prepackaged Plan satisfies the requirements for confirmation set forth in section 1129 of the
Bankruptcy Code. Accordingly, the Disclosure Statement should be approved on a final basis and
the Prepackaged Plan should be confirmed.
Prepackaged Plan Solicitation and Tabulation
10.

Prior to the Petition Date, on October 1, 2020, it is my understanding that

the Debtors caused their claims, noticing, and solicitation agent, Omni Agent Solutions (“Omni”),
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to commence service of solicitation packages (the “Solicitation Packages”) containing the
Disclosure Statement, the Prepackaged Plan, and the applicable ballots with voting instructions
(the “Ballots”) to holders of Claims in Class 3 (First Lien Credit Agreement Claims) and Class 4
(Second Lien Credit Agreement Claims) by electronic mail (the “Prepetition Solicitation”).
11.

It is my understanding that holders were not provided a Solicitation Package

if they were holders of Claims or Interests in Class 1 (Other Priority Claims), Class 2 (Other
Secured Claims), Class 5 (General Unsecured Claims), Class 6 (Intercompany Claims), and Class
7 (Intercompany Interests), which Classes are Unimpaired under, and conclusively presumed to
accept, the Prepackaged Plan under section 1126(f) of the Bankruptcy Code. Holders of Interests
in Class 8 (Existing Equity Interests) were also not provided a Solicitation Package given that
holders in Class 8 (together with Classes 1, 2, 5, 6, 7, and 8, the “Non-Voting Classes”) are not
entitled to a recovery on account of the Existing Equity Interests under the Prepackaged Plan and
thus deemed to reject the Prepackaged Plan under section 1126(g) of the Bankruptcy Code.
12.

As detailed below, in lieu of furnishing holders of Claims and Interests in

the Non-Voting Classes with a copy of the Prepackaged Plan and the Disclosure Statement, the
Debtors served such holders with the Combined Notice, which sets forth, among other things,
(i) the date, time, and place of the Combined Hearing to consider final approval of the Disclosure
Statement and confirmation of the Prepackaged Plan, (ii) a summary of the Prepackaged Plan and
the treatment of such Non-Voting Classes, (iii) the procedures and deadline for submitting an
objection to approval of the Disclosure Statement or confirmation of the Prepackaged Plan, and
(iv) the manner in which a copy of the Prepackaged Plan and Disclosure Statement may be
obtained. The Prepackaged Plan and Disclosure Statement were also made available at no cost on
Omni’s website at www.omniagentsolutions.com/utex. In addition to the Combined Notice, the
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Debtors also served holders of Claims and Interests in the Non-Voting Classes with a notice of
non-voting status (the “Notice of Non-Voting Status”), which contained the full text of the
release, exculpation, and injunction provisions set forth in Section 10 of the Prepackaged Plan and
advised such holders that they would be deemed to have consented to the third-party release
provision in Section 10.7(b) of the Prepackaged Plan unless they timely and properly chose to opt
out of such release. The Notice of Non-Voting Status also included a box to opt out of the
Prepackaged Plan’s third-party release provision.
13.

Pursuant to an order of the Court [Docket No. 78] (the “Solicitation and

Scheduling Order”), I understand that the Court (i) scheduled the combined hearing to consider
the adequacy of the Disclosure Statement and confirmation of the Prepackaged Plan for October
23, 2020 at 1:00 p.m. (Prevailing Central Time) (the “Combined Hearing”), (ii) established
October 19, 2020, at 5:00 p.m. (Prevailing Central Time) as the deadline to object to the adequacy
of the Disclosure Statement or confirmation of the Prepackaged Plan (the “Objection Deadline”),
and (iii) approved the solicitation, balloting, tabulation, and related activities undertaken by the
Debtors in connection with the Prepackaged Plan (collectively, the “Solicitation Procedures”).
On October 12, 2020, it is my understanding that the Debtors served notice of the Combined
Hearing (the “Combined Notice”) on all known parties in interest not less than 7 days before the
Objection Deadline and 11 days before the Combined Hearing. It is also my understanding that a
shortened version of the Combined Notice was also published in the Houston Chronicle and the
Wall Street Journal on October 14, 2020.
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The Disclosure Statement Should Be Approved On a Final Basis
B.

The Disclosure Statement Satisfies the Requirements of the Bankruptcy
Code and Should Be Approved
14.

As I have been informed, it is my understanding that prepetition solicitation

must either comply with applicable federal or state securities laws and regulations (including the
registration and disclosure requirements thereof) or, if such laws and regulations do not apply, the
solicited holders must receive “adequate information” as defined in section 1125(a) of the
Bankruptcy Code.
i.

The Disclosure Statement Demonstrates that Debtors Complied with
Applicable Nonbankruptcy Law
15.

It is my understanding that prepetition Ballots sent to holders of First Lien

Credit Agreement Claims in Class 3 and Second Lien Credit Agreement Claims in Class 4 stated
that such holders must certify that they are Eligible Holders and prepetition Ballots received from
Non-Eligible Holders were not counted. As it has been explained to me by the Advisors, the
Prepetition Solicitation meets the requirements of applicable non-bankruptcy law and complies
with section 1126(b)(1) of the Bankruptcy Code because Eligible Holders are required to be
accredited investors or qualified institutional buyers.
ii.

The Disclosure Contains Adequate Information
16.

It is my understanding that the Prepetition Solicitation complies with

section 1126(b)(2) of the Bankruptcy Code, which requires that the Debtors demonstrate
compliance with section 1125(a) of the Bankruptcy Code.
17.

In connection with the Prepackaged Plan, the Debtors prepared the

Disclosure Statement, which describes the terms of the Prepackaged Plan and its effects on holders
of Claims against and Interests in the Debtors. I reviewed the Disclosure Statement before its
distribution and, based on discussion with the Advisors, believe it provides an accurate and
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thorough disclosure of the information required by holders of Impaired Claims to make an
informed judgment whether to vote to accept the Prepackaged Plan.
18.

Specifically, the Disclosure Statement describes (i) the Debtors’ operations,

(ii) the Debtors’ corporate and capital structure, (iii) the Debtors’ prepetition indebtedness, (iv) key
events leading to the commencement of these cases, (v) the Prepackaged Plan, (vi) securities law
consequences of the Prepackaged Plan, (vii) tax consequences of the Prepackaged Plan, (viii) risk
factors affecting the Prepackaged Plan, (ix) information, valuations, and projections that would be
relevant to creditors’ determinations of whether to accept or reject the Prepackaged Plan, and (x)
the liquidation analysis setting forth the estimated return that holders of Claims or Interests would
receive in a hypothetical chapter 7 liquidation.
19.

Based on the foregoing, I believe that the Disclosure Statement contains

adequate information within the meaning of sections 1125(a) and (b) of the Bankruptcy Code and
that such information is appropriate under section 1125(g) of the Bankruptcy Code, as all of those
provisions have been explained to me.
The Prepackaged Plan Satisfies the Confirmation
Requirements of Section 1129 of the Bankruptcy Code.
C.

The Prepackaged Plan Complies with the Applicable Provisions of the
Bankruptcy Code – § 1129(a)(1).
20.

I believe the Prepackaged Plan complies with section 1129(a)(1) of the

Bankruptcy Code, which I understand requires the Prepackaged Plan to comply with sections 1122
and 1123 of the Bankruptcy Code.
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1.

Contents of Plan

i.

Proper Classification of Claims and Interests — § 1122.
21.

The Prepackaged Plan’s classification of Claims and Interests satisfies the

requirements of section 1122 of the Bankruptcy Code by establishing 8 separate and proper Classes
of Claims and Interests:
Class
Class 1
Class 2
Class 3
Class 4
Class 5
Class 6
Class 7
Class 8

Type of Claim or Interest
Other Priority Claims
Other Secured Claims
First Lien Credit Agreement Claims
Second Lien Credit Agreement Claims
General Unsecured Claims
Intercompany Claims
Intercompany Interests
Existing Equity Interests
22.

Impairment
Unimpaired
Unimpaired
Impaired
Impaired
Unimpaired
Unimpaired
Unimpaired
Impaired

Entitled to Vote
No (Deemed to accept)
No (Deemed to accept)
Yes
Yes
No (Deemed to accept)
No (Deemed to accept)
No (Deemed to accept)
No (Deemed to reject)

Each Claim and Interest assigned to each particular class is substantially

similar in either legal or factual nature or other relevant criteria to the other Claims and Interests
in such class. Valid business, legal, and factual reasons justify the separate classification of the
particular Claims or Interests into the classes created under the Prepackaged Plan, and no unfair
discrimination exists between or among holders of claims and interests. The Prepackaged Plan
separately classifies priority, secured, unsecured, and intercompany Claims given the differing
nature and priority under the Bankruptcy Code and general law of such Claims. Secured Claims
against the Debtors are further divided into three classes: Class 3 for those arising under the First
Lien Loans, Class 4 for those arising under the Second Lien Loans, and Class 2 for all other secured
Claims. As claims in Class 3 and Class 4 arise from the Debtors’ funded debt facilities, separate
classification is warranted from other secured claims in Class 2. Further, the priority of Claims in
Class 3 over those in Class 4 pursuant to an intercreditor agreement between these creditors
justifies the further separate classification of Claims arising from the Debtors’ funded debt
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facilities.

Claims (rights to payment) are classified separately from Interests (representing

ownership in the business).
23.

For the foregoing reasons, I believe that the Prepackaged Plan satisfies

section 1122 of the Bankruptcy Code.
ii.

The Prepackaged Plan Satisfies the Mandatory Plan Requirements of
Section 1123(a) of the Bankruptcy Code
24.

It is my understanding that section 1123(a) of the Bankruptcy Code sets

forth seven requirements that every chapter 11 plan must satisfy. As set forth below, I believe that
the Prepackaged Plan satisfies each of these requirements. The additional requirement in section
1123(a)(8) is not applicable to these chapter 11 cases as the Debtors are not individuals.
a.
25.

Designation of Classes of Claims and Equity Interests —
§ 1123(a)(1)

I believe Article III of the Prepackaged Plan properly designates Classes of

Claims and Interests. The Prepackaged Plan meets this requirement by assigning each Claim and
Interest that is substantially similar to the other Claims and Interests in such Class.
b.
26.

Identification of Unimpaired Classes — § 1123(a)(2).

I believe the Prepackaged Plan identifies each Class in Article III that is

Unimpaired. The Prepackaged Plan identifies Classes 1, 2, 5, 6, and 7 as unimpaired and Classes
3, 4, and 8 as impaired in Article III in accordance with section 1123(a)(2) of the Bankruptcy Code.
Accordingly, I believe that the Prepackaged Plan satisfies the requirements of section 1123(a)(2)
of the Bankruptcy Code.
c.
27.

Treatment of Impaired Classes — § 1123(a)(3).

The Prepackaged Plan satisfies this requirement because Article III of the

Prepackaged Plan specifies the treatment of each class of Claims and Interests that is Impaired
under the Prepackaged Plan. The treatment of each impaired class is contained in Article III.
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Accordingly, I believe that the Prepackaged Plan satisfies the requirements of section 1123(a)(3)
of the Bankruptcy Code.
d.
28.

Equal Treatment of Similarly Situated Claims and Interests —
§ 1123(a)(4).

It is my understanding that holders of Allowed Claims or Interests will

receive the same rights and treatment as other holders of Allowed Claims or Interests within such
holders’ respective Class.

Accordingly, I believe that the Prepackaged Plan satisfies the

requirements of section 1123(a)(4) of the Bankruptcy Code.
e.
29.

Means for Implementation — § 1123(a)(5).

The Prepackaged Plan provides adequate means for its implementation as

required by section 1123(a)(5) through, among other things, the (i) provisions governing sources
of consideration for plan distributions, (ii) settlement of Claims, Interests, and controversies,
(iii) provisions governing the continued corporate existence of the Reorganized Debtors,
(iv) provisions governing the cancellation of existing securities, security interests, and agreements,
(v) directors and officers of each Reorganized Debtor, (vi) provisions governing the authorization
and issuance of New Equity Interests and New Warrants, (vii) approval of the Exit ABL
Agreement and Exit Term Loan Facility, and intercreditor agreements in relation to the same;
(viii) provisions governing the Consenting Investor Payment and the Eligible Tax Refund
Waterfall and (x) other details regarding the consummation of the Restructuring Transactions.
f.
30.

Prohibition of the Issuance of Non-Voting Securities —
§ 1123(a)(6).

The governing corporate documents of each Debtor have been or will be

amended on or prior to the Effective Date to prohibit the issuance of non-voting equity securities,
to the extent required in section 1123(a)(6) of the Bankruptcy Code. Accordingly, I believe that
the Prepackaged Plan satisfies the requirements of section 1123(a)(6) of the Bankruptcy Code.
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g.
31.

Directors and Officers — § 1123(a)(7).

I believe that the Prepackaged Plan is consistent with the interests of all

stakeholders and with public policy with respect to the manner of selection of directors to the new
board. Section 5.7 of the Prepackaged Plan sets forth the structure of the new board, which shall
initially consist of five members, including the Debtors’ chief executive officer. Accordingly, I
believe the Prepackaged Plan satisfies section 1123(a)(7) of the Bankruptcy Code.
2.

The Prepackaged Plan’s Release, Exculpation, and Injunction
Provisions are Appropriate.

32.

The Prepackaged Plan includes certain Debtor and third-party release,

exculpation, and injunction provisions. Based on my knowledge of the Debtors’ restructuring
efforts and information provided by the Debtors’ advisors, I believe that these provisions are the
product of extensive good faith, arm’s-length negotiations and were a material inducement for
parties to enter into the RSA. Parties to the RSA and other voting creditors holding Claims in
Classes 3 and 4 have demonstrated their overwhelming support for these provisions, as evidenced
by their unanimous support for the Prepackaged Plan. Moreover, I believe that the release,
injunction, and exculpation provisions comply with the Bankruptcy Code and other applicable law.
a.
33.

The Debtor Releases Are Appropriate.

Based on my knowledge of the Debtors’ restructuring efforts and

information provided by the Debtors’ management and advisors, I believe that the Debtors’
Releases set forth in Section 10.7(a) of the Prepackaged Plan are appropriate, justified, in the best
interests of the stakeholders, and an integral part of the Prepackaged Plan.
34.

The Debtors’ Releases release the Released Parties who include, among

others, the Debtors, the Reorganized Debtors, the First Lien Agent and the Consenting First Lien
Lenders, the Second Lien Agent and the Consenting Second Lien Lenders, the DIP Agent and DIP
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Lender, the Backstop Parties, the arrangers, agents, and lenders under the Exit ABL Facility, the
agents and lenders under the Exit Term Loan Facility, and the Consenting Investor.
35.

The Released Parties made significant concessions and contributions to the

chapter 11 cases in exchange for the Debtors’ Releases. I believe the Debtors’ Releases are
appropriate based on several reasons.

First, the Prepackaged Plan, including the Debtors’

Releases, was heavily negotiated by sophisticated entities that were represented by able counsel
and financial advisors. The result is a compromise that reflects the give-and-take of a true arm’slength negotiation process. Second, Classes 3 and 4 (who would have rights to participate in the
net proceeds of any recovery on account of such claims) voted overwhelmingly in favor of the
Prepackaged Plan that includes the Debtors’ Releases, thus demonstrating their approval of the
Debtors’ Releases in the Prepackaged Plan. All other classes of creditors are unimpaired under
the Prepackaged Plan, and their claims will be satisfied in full. Third, following an independent
review and analysis undertaken at the direction and under the supervision of the special committee
of independent directors tasked with guiding and directing the Debtors’ restructuring process, I
understand that the Debtors are not aware of the existence of any Claims or Causes of Action of
material value being released by them. Fourth, even if any such potential claims against the
Released Parties existed, they would likely be complex to litigate and could be subject of further
appeals even if successful in this Court, thus making collection difficult. Protracted litigation does
not benefit the estates when the time and cost of obtaining a recovery on account of the potential
claims results in material expenditures and a drain on resources that outweighs any potential
recovery that might be received. I believe that the Debtors’ Releases provide the Debtors and the
Released Parties with a substantial level of finality upon which to build a fresh start. Accordingly,
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I believe that the Debtors’ Releases are fair, equitable, and in the best interest of the Debtors and
their estates.
b.
36.

The Third-Party Releases Are Appropriate and Consensual.

Section 10.7(b) of the Prepackaged Plan provides that each Releasing Party

shall release any and all causes of action (based on or relating to or in any manner arising from the
matters listed therein) such parties could assert against the Released Parties (the “Third-Party
Releases”). The Releasing Parties are (i) the holders of all Claims who vote or are deemed to
accept the Prepackaged Plan, (ii) the holders of all Claims or Interests whose vote to accept or
reject the Prepackaged Plan is solicited but who do not vote either to accept or to reject the
Prepackaged Plan, (iii) the holders of all Claims or Interests who vote or are deemed to reject the
Prepackaged Plan but do not opt out of granting the releases set forth in the Prepackaged Plan,
(iv) the holders of all Claims and Interests who were given notice of the opportunity to opt out of
granting the releases set forth in the Prepackaged Plan but did not opt out, (v) the Released Parties
(even if such Released Party purports to opt out of the releases set forth herein), and (vi) all other
holders of Claims and Interests to the maximum extent permitted by law.
37.

As stated above, the restructuring contemplated by the Prepackaged Plan is

value maximizing and would not be possible absent the support of the Released Parties, especially
as certain of the Released Parties will be the Debtors’ largest post-emergence stakeholders. Thus,
I believe that the Third-Party Releases allow the Debtors to obtain the finality they need by
minimizing the potential for distracting post- emergence litigation or other disputes.
38.

I believe that the Third-Party Releases are consensual and appropriate. All

holders of Claims in Non-Voting Classes have until November 9, 2020 at 4:00pm (ET) to opt out
of the Third-Party Releases and the holders of claims in all other classes have had the Prepackaged
Plan and Disclosure Statement since October 1, 2020. Accordingly, all parties in interest were
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provided with sufficient notice of these chapter 11 cases, the Prepackaged Plan, and the deadline
to object to confirmation of the Prepackaged Plan. The Debtors took all steps reasonably
practicable under the circumstances to ensure broad notice to parties in interest as set forth in the
Declaration of Catherine Nownes-Whitaker of Omni Agent Solutions Regarding Solicitation of
Votes and Tabulation of Ballots Cast on the Joint Prepackaged Chapter 11 Plan of Utex Industries,
Inc. and its Affiliated Debtors dated October 20, 2020 [Docket No. 139].
39.

Other factors support the approval of the Third-Party Releases. The Third-

Party Releases were negotiated heavily and are integral to the Prepackaged Plan, the RSA, and the
settlements encapsulated therein. The Third-Party Releases were and are key components of the
Debtors’ restructuring and a key inducement to bring all stakeholder groups to the bargaining table.
Accordingly, I believe that the Third-Party Releases are fully consensual, that the relevant factors
weigh heavily in favor of approving the Third-Party Releases, and that the Third-Party Releases
are justified under the circumstances and should be approved.
c.
40.

The Exculpation Provision is Appropriate.

Section 10.8 of the Prepackaged Plan provides that each Exculpated Party

shall be released and exculpated from any Cause of Action arising out of acts or omissions in
connection with, relating to, or arising out of these chapter 11 cases and certain related transactions,
except for acts or omissions that are found to have been the product of a criminal act, intentional
fraud, or willful misconduct. The Exculpated Parties include (i) the Debtors, (ii) the Reorganized
Debtors, (iii) the First Lien Agent and the Consenting First Lien Lenders, (iv) the Second Lien
Agent and the Consenting Second Lien Lenders, (v) the DIP Agent and DIP Lenders, (vi) the
Backstop Parties, (vii) the arrangers, agents and lenders under the Exit ABL Facility, (vii) the
agents and lenders under the Exit Term Loan Facility, (ix) the Consenting Investor, and
(x) directors, officers, affiliates, advisors and similar other persons of each of the foregoing.
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Unlike a release, the Exculpation Provision does not affect the liability of Exculpated Parties per
se but rather sets a standard of care and a standard of review of a criminal act, intentional fraud, or
willful misconduct in hypothetical future litigation against an Exculpated Party for acts arising out
of the Debtors’ restructuring.
41.

I believe that the Debtors are entitled to the relief embodied in the

Exculpation Provision, as such relief falls squarely within the “fresh start” principles underlying
the Bankruptcy Code. The Exculpation Provision is essential to ensure that capable individuals
are willing to manage and assist the Debtors in the chapter 11 context. The Debtors’ directors,
officers, and other agents and advisors have made substantial contributions to the success of the
Debtors’ restructuring. These contributions include several months of negotiations pre-dating and
continuing during these chapter 11 cases. The Debtors’ directors and officers have also gone to
great lengths and were integral to ensure that the Debtors’ business continued to operate smoothly
during the chapter 11 cases, thereby preserving value for the benefit of all parties in interest. When
Debtors act in good faith, the Debtors’ management and professionals should presumptively not
be subject to liability. In addition, the Exculpated Parties’ support for and contribution to the
Prepackaged Plan was integral even if any of such party does not, strictly speaking, owe fiduciary
duties to the Debtors. Such parties’ participation was required to achieve the settlement embodied
in the Prepackaged Plan and, therefore, warrant their inclusion in the Exculpation Provision. As
such, I believe the Exculpation Provision should be approved.
d.
42.

The Injunction Provision is Appropriate.

Sections 10.6 and 10.9 of the Prepackaged Plan (the “Injunction

Provisions”) permanently enjoins all entities from commencing or maintaining any action on
account of, or in connection with, or with respect to, any Claims, Causes of Action, or Interests
that have been discharged, released, or subject to exculpation under the Prepackaged Plan. It is
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my understanding that the Injunction Provisions enforces the discharge, release, and exculpation
provisions that are centrally important to the Prepackaged Plan. As such, I believe that the
Injunction Provisions are a necessary part of the Prepackaged Plan, and should be approved.
e.
43.

Section 1123(b): Plan’s Content is Permitted

I have been advised that section 1123(b) of the Bankruptcy Code sets forth

permissive provisions that may be incorporated into a chapter 11 plan and, as discussed in more
detail below, I believe that each applicable provision of the Prepackaged Plan is consistent with
section 1123(b).
44.

Section 1123(b)(1). Pursuant to Articles 3 and 4 of the Prepackaged Plan,

Class 3 (First Lien Credit Agreement Claims) and Class 4 (Second Lien Credit Agreement Claims)
are Impaired.
45.

Section 1123(b)(2). The Prepackaged Plan provides for the assumption or

assumption and assignment of all executory contracts and unexpired leases upon the Effective
Date, unless such contract or lease (i) was previously assumed or rejected by the Debtors, pursuant
to a Final Order of the Bankruptcy Court, (ii) previously expired or terminated pursuant to its own
terms or by agreement of the parties thereto, (iii) is the subject of a motion to reject filed by the
Debtors on or before the Confirmation Date, or (iv) is specifically designated as a contract or lease
to be rejected on the Schedule of Rejected Contracts. I also understand that, as contemplated by
section 1123(d) of the Bankruptcy Code, to the extent the Debtors are unable to agree upon the
amount necessary to cure any unpaid obligations due prior to assumption, such Cure Amount will
be determined by the Bankruptcy Court.
46.

Section 1123(b)(3)(A) and (B). The Prepackaged Plan incorporates the

settlement of a variety of issues, Claims, Interests, and controversies. Additionally, as I understand
is permitted by section 1123(b)(3)(A) of the Bankruptcy Code, section 10.7(a) of the Prepackaged
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Plan provides for a release of certain Claims and Causes of Action owned by the Debtors. Finally,
as I understand it is permitted by section 1123(b)(3)(B) of the Bankruptcy Code, Section 10.11 of
the Prepackaged Plan preserves for the Reorganized Debtors any Claims, Causes of Action, rights
of setoff or recoupment, and other legal or equitable defenses that the Debtors had immediately
prior to the Effective Date on behalf of the Debtors’ Estates or themselves, except as otherwise
provided in the Prepackaged Plan.
47.

Section 1123(b)(5). The Prepackaged Plan modifies the rights of holders of

secured Claims in Classes 3 and 4 as per their respective Classes’ treatment set forth in Sections
4.3 and 4.4 of the Prepackaged Plan.
48.

Section 1123(b)(6). It is my understanding that section 1123(b)(6) of the

Bankruptcy Code provides that a Prepackaged Plan may include any other appropriate provision
not inconsistent with the applicable provisions of the Bankruptcy Code. As I understand is in
accordance with section 1123(b)(6) of the Bankruptcy Code, sections 10.7 and 10.8 of the
Prepackaged Plan contain certain release and exculpation provisions that are essential to the
reorganization and consistent with the applicable provisions of the Bankruptcy Code. In addition,
section 5.9 of the Prepackaged Plan provides that the issuance and distribution of the New Equity
Interests and the New Warrants which will be will be exempt from registration, pursuant to section
1145 of the Bankruptcy Code. Further, section 5.17 Prepackaged Plan provides for the Consenting
Investor Payment and the allocation of proceeds from an Eligible Tax Refund Payment pursuant
to the Eligible Tax Refund Waterfall. Finally, sections 2.5 and 9.1 of the Prepackaged Plan provide
for payment of Restructuring Expenses, principally the professional fees and expenses of the
advisors to the DIP Agent, the Consenting Creditors, and the Consenting Investor.
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3.

The Prepackaged Plan Complies with Section 1123(d) of the
Bankruptcy Code.

49.

The Prepackaged Plan provides for the satisfaction of cure costs under each

executory contract and unexpired lease to be assumed under the Prepackaged Plan, if any, on the
Effective Date or such other date of assumption of the applicable agreement, and otherwise in
accordance with the terms described in Article VIII of the Prepackaged Plan. Accordingly, I
believe that the Prepackaged Plan satisfies the requirements of section 1123(d) of the Bankruptcy
Code.
D.

The Debtors Have Complied with the Applicable Provisions of the
Bankruptcy Code –– § 1129(a)(2).
50.

I understand that section 1129(a)(2) of the Bankruptcy Code requires the

proponent of a plan of reorganization comply with the “applicable provisions” of the Bankruptcy
Code, and, in that regard, is specifically intended to ensure compliance with the disclosure and
solicitation requirements set forth in sections 1125 and 1126 of the Bankruptcy Code. Based on
my review of information provided by the Debtors and their advisors, including from Omni in
connection with the tabulation of votes on the Prepackaged Plan, I believe that the Debtors have
complied with the requirements of sections 1125 and 1126 of the Bankruptcy Code.
E.

The Prepackaged Plan Was Proposed in Good Faith and is Not by Any
Means Forbidden by Law — § 1129(a)(3).
51.

I believe that the Prepackaged Plan was proposed in good faith, with the

legitimate and honest purposes of reorganizing the Debtors’ ongoing business, and to enable the
Debtors to reorganize and achieve a fresh start. The Prepackaged Plan will enable the Debtors to
deleverage their balance sheet, leave operational obligations largely unimpaired, and position the
Debtors for long-term success. The transactions in the Prepackaged Plan are the product of
extensive arms’ length negotiations among the Debtors and other key stakeholders.
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overwhelming support from the voting creditors is strong evidence that the Prepackaged Plan is
likely to succeed. Finally, I believe that the Prepackaged Plan complies with bankruptcy and
applicable non-bankruptcy law.
F.

The Prepackaged Plan Provides that the Debtors’ Payment of Professional
Fees and Expenses Are Subject to Court Approval — § 1129(a)(4).
52.

It is my understanding that section 1129(a)(4) of the Bankruptcy Code

requires that certain fees and expenses paid by the plan proponent, by a debtor, or by a person
receiving distributions of property under the plan, be approved by the Court as reasonable or
remain subject to approval by the Court as reasonable. The Fee Claims and corresponding
payments are subject to prior Court approval and the reasonableness requirements under sections
328 or 330 of the Bankruptcy Code. Section 2.2(a) of the Prepackaged Plan requires professionals
to file final requests for payment of professional fee claims no later than 60 days after the Effective
Date, thereby providing an adequate period of time for interested parties to review such claims.
G.

The Debtors Disclosed All Necessary Information Regarding Directors,
Officers, and Insiders — § 1129(a)(5).
53.

The Debtors have satisfied section 1129(a)(5) of the Bankruptcy Code.

More specifically, the terms of the current members of the board of directors of the Debtors will
expire and the members for the initial term of the new board will be appointed on the Effective
Date pursuant to Section 5.7 of the Prepackaged Plan. The new board shall initially consist of five
members, including the Debtors’ chief executive officer. A list of the identities of the known
directors and officers is included in the Plan Supplement. In addition, as set forth in the Plan
Supplement, on and after the Effective Date, senior management for the reorganized Debtors shall
remain the same as the senior management for the Debtors immediately prior to the Effective Date.
As a result, the appointment of directors of the Reorganized Debtors is consistent with the interests
of creditors.
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54.

Further, on or immediately prior to the Effective Date, the Debtors have or

will publicly disclose the identity of all insiders that the Reorganized Debtors will employ or retain
and the nature of any compensation for such insiders in compliance with the Bankruptcy Code.
For these reasons, I believe that the Prepackaged Plan has satisfied or will satisfy section
1129(a)(5) of the Bankruptcy Code.
H.

The Prepackaged Plan Does Not Require Governmental Regulatory
Approval — § 1129(a)(6).
55.

It is my understanding that Section 1129(a)(6) of the Bankruptcy Code

permits confirmation only if any regulatory commission that has or will have jurisdiction over a
debtor after confirmation has approved any rate change (e.g., the price of utility services) provided
for in the plan. I believe that the Prepackaged Plan does not contemplate, let alone provide for,
any “rate change” going forward, and certainly does not provide for a rate change “of the debtor.”
I.

The Prepackaged Plan Satisfies the “Best Interests” Test –– § 1129(a)(7).
56.

I understand that section 1129(a) of the Bankruptcy Code establishes certain

requirements for confirmation of a chapter 11 reorganization plan, one of which is that the plan
must satisfy the “best interests” test set forth in section 1129(a)(7) of the Bankruptcy Code. I
further understand that, for a chapter 11 plan to satisfy the “best interests” test, each holder of an
impaired claim or interest must either (a) accept the plan or (b) receive or retain under the plan
property of a value, as of the effective date, that is not less than the value such holder would receive
if the debtors were liquidated under chapter 7 of the Bankruptcy Code. Here, only the Existing
Equity Interests in Class 8 was deemed to have rejected the Prepackaged Plan, and the sole member
of that Class, the Consenting Investor, consented to the Prepackaged Plan and the transactions
contemplated therein pursuant to the RSA. Based on my understanding of the liquidation analysis
and information provided by the Debtors’ advisors, I believe that (a) holders of Claims and
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Interests in all Impaired Classes will recover at least as much as a result of confirmation of the
Prepackaged Plan as they would recover through a hypothetical chapter 7 liquidation and (b) the
Prepackaged Plan therefore satisfies the “best interests” test set forth in section 1129(a)(7) of the
Bankruptcy Code.
J.

The Prepackaged Plan Is Confirmable Notwithstanding the Requirements of
Section 1129(a)(8) of the Bankruptcy Code.
57.

It is my understanding that section 1129(a)(8) of the Bankruptcy Code

requires that each class of claims or interests must either accept a plan or be unimpaired under a
plan. I understand that the voting impaired classes of Claims under the Prepackaged Plan, i.e.,
Classes 3 and 4, voted unanimously to accept the Prepackaged Plan. I further understand that
holders of Existing Equity Interests in Class 8 are impaired and are deemed to have rejected the
Prepackaged Plan and, thus, were not entitled to vote. Thus, although the Prepackaged Plan does
not satisfy section 1129(a)(8) of the Bankruptcy Code with respect to Class 8, based on my review
of information provided by the Debtors’ advisors, I am satisfied that the Prepackaged Plan is still
confirmable because it satisfies sections 1129(a)(10) and 1129(b) of the Bankruptcy Code, as I
explain below.
K.

The Prepackaged Plan Provides for Payment in Full of All Allowed Priority
Claims — § 1129(a)(9).
58.

It is my understanding that the Bankruptcy Code generally requires that

certain priority claims be paid in full on the effective date of a plan and that the holders of certain
other priority claims receive deferred cash payments. I can confirm that the Prepackaged Plan
satisfies section 1129(a)(9) of the Bankruptcy Code. First, Section 2.1 of the Prepackaged Plan
satisfies section 1129(a)(9)(A) of the Bankruptcy Code because it provides that each holder of an
allowed administrative claim will receive cash equal to the amount of such allowed administrative
claim on the effective date, or as soon as reasonably practicable thereafter or at such other time
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defined in Section 2.1 of the Prepackaged Plan. Second, the Prepackaged Plan satisfies section
1129(a)(9)(B) of the Bankruptcy Code because no holders of the types of Claims specified by
1129(a)(9)(B) are impaired under the Prepackaged Plan. Finally, Section 2.3 of the Prepackaged
Plan satisfies section 1129(a)(9)(C) of the Bankruptcy Code because it specifically provides that
each holder of allowed priority tax claims shall be paid in accordance with the terms set forth in
section 1129(a)(9)(C) of the Bankruptcy Code. Thus, I believe that the Prepackaged Plan satisfies
section 1129(a)(9) of the Bankruptcy Code.
L.

At Least One Class of Impaired, Non-Insider Claims Accepted the
Prepackaged Plan — § 1129(a)(10).
59.

It is my understanding that the Bankruptcy Code provides that, to the extent

there is an impaired class of claims, at least one impaired class of claims must accept the plan
“without including any acceptance of the plan by any insider,” as an alternative to the requirement
under section 1129(a)(8) of the Bankruptcy Code that each class of claims or interests must either
accept the plan or be unimpaired under the plan. It is my understanding that holders of Claims in
Classes 3 and 4 which are impaired, voted unanimously to accept the Prepackaged Plan
independent of any insiders’ votes. The Prepackaged Plan thus satisfies the requirements of
section 1129(a)(10) of the Bankruptcy Code.
M.

The Prepackaged Plan Is Feasible — § 1129(a)(11).
60.

I believe that the Prepackaged Plan is feasible. First, as set forth in Section

C(1)(c) of the Article XI of the Disclosure Statement, the Debtors thoroughly analyzed and are
satisfied as to their ability post-confirmation to meet their obligations under the Prepackaged Plan
and continue as a going concern without the need for further financial restructuring. As a result,
the Debtors believe that confirmation is not likely to be followed by liquidation. Second, the
Debtors’ financial projections, Exhibit B to the Disclosure Statement, illustrate that the Debtors
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expect to be able to meet their obligations under the Prepackaged Plan and operate their businesses
on a go-forward basis. I reviewed the Financial Projections while they were being prepared, and
I agree with the analysis employed. The Financial Projections were prepared based on the
assumptions that the Effective Date is October 31, 2020, and that the Prepackaged Plan will be
implemented in accordance with its stated terms. I believe that the financial projections included
in the Disclosure Statement demonstrate that the Debtors will be well-positioned when they
emerge from bankruptcy to execute their business plan and to service their debt obligations. And
third, the Prepackaged Plan reduces the Debtors’ funded debt to approximately $75 million and
together with the DIP Facility, provides up to $42.5 million in liquidity. Thus, I believe the
Prepackaged Plan satisfies section 1129(a)(11) of the Bankruptcy Code.
N.

All Statutory Fees Have Been or Will Be Paid — § 1129(a)(12).
61.

I believe that the Prepackaged Plan satisfies section 1129(a)(12) of the

Bankruptcy Code because Section 2.1 of the Prepackaged Plan provides that all such fees and
charges, to the extent not previously paid, will be paid on or before the Effective Date.
O.

All Retiree Benefits Will Continue Post-Confirmation –– § 1129(a)(13).
62.

I believe that the Prepackaged Plan satisfies the requirements of section

1129(a)(13) of the Bankruptcy Code because Section 8.5 of the Prepackaged Plan provides that
from and after the Effective Date, all retiree benefits, as defined in section 1114 of the Bankruptcy
Code, will continue in accordance with applicable law.
P.

Sections 1129(a)(14) through 1129(a)(16) of the Bankruptcy Code Do Not
Apply to the Prepackaged Plan.
63.

Based on my knowledge of the Debtors’ businesses and information

provided by the Debtors’ advisors, I believe that sections 1129(a)(14) through 1129(a)(16) of the
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Bankruptcy Code do not apply to the Prepackaged Plan because the Debtors are not subject to
domestic support obligations, are not “individuals,” and are not nonprofit corporations.
Q.

The Prepackaged Plan Satisfies the “Cram-Down” Requirements of Section
1129(b) of the Bankruptcy Code.
64.

I understand that, under section 1129(b)(1) of the Bankruptcy Code, if all

applicable requirements of section 1129(a) of the Bankruptcy Code other than section 1129(a)(8)
are satisfied, a plan may be confirmed so long as the requirements set forth in section 1129(b) are
satisfied. I further understand that section 1129(b) of the Bankruptcy Code provides that a plan
that all impaired classes have not accepted can still be confirmed if that plan does not “discriminate
unfairly” and is “fair and equitable” with respect to the non-accepting impaired classes. As noted
above, the Existing Equity Interests in Class 8 is the only non-accepting class. For the reasons
discussed below, I believe that the Prepackaged Plan satisfies these requirements with respect to
Class 8.
1.

The Prepackaged Plan Does Not Unfairly Discriminate.

65.

I have been advised that, under section 1129(b) of the Bankruptcy Code, a

plan unfairly discriminates when similarly-situated classes are treated differently without a
reasonable basis for the disparate treatment. The Prepackaged Plan does not discriminate unfairly
against Class 8 because the Prepackaged Plan does not provide any distributions to similarly
situated Interest holders. As a result, I believe that the Prepackaged Plan complies with this
standard, and therefore, is consistent with the requirements of section 1129(b) of the Bankruptcy
Code.
2.

Plan is Fair and Equitable

66.

I have been advised that section 1129(b)(2)(C)(ii) of the Bankruptcy Code

provide that a chapter 11 plan is fair and equitable with respect to a class of impaired interests
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which has not accepted a plan if, under the plan, no holder of any junior Interest will receive or
retain property under the plan on account of such junior Interest. There are no junior Interests to
the Existing Equity Holders, and thus no junior Interest to the Existing Equity Holders in Class 8
will receive a recovery under the Prepackaged Plan on account of such Interest. For these reasons,
I believe that the Prepackaged Plan is “fair and equitable” and, therefore, is consistent with the
requirements of section 1129(b) of the Bankruptcy Code.
R.

The Prepackaged Plan Complies with the Other Provisions of Section 1129 of
the Bankruptcy Code ––Section 1129(c)–(e).
67.

Based on my knowledge of the Debtors’ restructuring efforts and

information provided by the Debtors’ advisors, I believe that the Prepackaged Plan satisfies
sections 1129(c) through 1129(e) of the Bankruptcy Code.
68.

I understand that section 1129(c) of the Bankruptcy Code, prohibiting

confirmation of multiple plans, is not implicated because there is only one proposed plan of
reorganization in these chapter 11 cases.
69.

I believe that the Prepackaged Plan satisfies section 1129(d) of the

Bankruptcy Code because the purpose of the Prepackaged Plan is not to avoid taxes or the
application of section 5 of the Securities Act of 1933. Moreover, no governmental unit or any
other party has requested that the Court decline to confirm the Prepackaged Plan on such grounds.
Rather, the purpose of the Prepackaged Plan is to effect a successful restructuring of the Debtors
so as to preserve the going-concern value of the Debtors’ businesses, maximize recoveries
available to all constituents, provide for an equitable distribution to the Debtors’ stakeholders, and
protect the jobs of the Debtors’ employees.
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70.

Lastly, I understand that section 1129(e) of the Bankruptcy Code does not

apply to the Prepackaged Plan because none of the Debtors’ chapter 11 cases is a “small business
case” within the meaning of the Bankruptcy Code.
Good Cause Exists to Waive the Stay of the Confirmation Order.
71.

I understand that certain Bankruptcy Rules provide for the stay of an order

confirming a chapter 11 plan, but that such stay may be waived upon court order after a showing
of good cause.
72.

The Debtors’ prompt emergence from chapter 11 is an important component

of their restructuring, and I believe that denying confirmation of the Prepackaged Plan at this
juncture would be prejudicial to all parties in interest that continue to incur the cost and expense
of the Debtors’ chapter 11 cases, and could create disruption to relationships with key stakeholders,
including among others, the Debtors’ employees, customers, and suppliers.
73.

Based on my knowledge of the Debtors’ restructuring efforts, I am satisfied

that these chapter 11 cases, the Prepackaged Plan, and related transactions have been negotiated
and implemented in good faith and with a high degree of transparency and public dissemination
of information. Additionally, each day the Debtors remain in chapter 11 they incur significant
administrative and professional costs, which will be significantly reduced if the Debtors emerge
expeditiously.
74.

For these reasons, the Debtors, their advisors, and other key constituents are

working to expedite the Debtors’ entry into and consummation of the documents and transactions
related to the restructuring so that the Effective Date of the Prepackaged Plan may occur as soon
as possible after the Confirmation Date.
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75.

Based on the foregoing, I believe that good cause exists to waive any stay

imposed by the Bankruptcy Rules so that the Proposed Confirmation Order may be effective
immediately upon its entry.

[REMAINDER OF PAGE LEFT BLANK INTENTIONALLY]
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76.

Thus, on behalf of the Debtors, I respectfully submit that the Prepackaged

Plan can and should be confirmed.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing
is true and correct to the best of my knowledge, information, and belief.

Dated: October 21, 2020
Houston, Texas
Chief Financial Officer
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Certificate of Service
I hereby certify that on October 21, 2020, a true and correct copy of the foregoing document was
served by the Electronic Case Filing System for the United States Bankruptcy Court for the
Southern District of Texas, and will be served as set forth in the Affidavit of Service to be filed by
the Debtors’ proposed claims, noticing, and solicitation agent.

/s/ Alfredo R. Pérez
Alfredo R. Pérez
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