
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

§ 

In re:  

UTEX INDUSTRIES, INC., et al., 

Debtors.1 

§ Chapter 11

§

§ Case No. 20-34932 (DRJ)

§

§ (Jointly Administered)

§ Re: Docket No. 20, 32 

NOTICE OF FILING SECOND PLAN SUPPLEMENT  

FOR JOINT PREPACKAGED CHAPTER 11 PLAN OF  

UTEX INDUSTRIES, INC. AND ITS AFFILIATED DEBTORS 

PLEASE TAKE NOTICE THAT, on October 8, 2020, the above-captioned 

debtors and debtors in possession (collectively, the “Debtors”) filed the Joint Prepackaged 

Chapter 11 Plan of UTEX Industries, Inc. and Its Affiliated Debtors, dated October 1, 2020 

[Docket No. 20] (as may be amended, modified, or supplemented from time to time, 

the “Prepackaged Plan”).2  On October 8, 2020, the Debtors filed the plan supplement [Docket 

No. 32] (as may be further amended, modified, or supplemented from time to time, the “Plan 

Supplement”) in accordance with the Prepackaged Plan. 

PLEASE TAKE FURTHER NOTICE THAT, on October 28, 2020, the 

Bankruptcy Court entered an order approving the Disclosure Statement and confirming the 

Prepackaged Plan [Docket No. 172] (the “Confirmation Order”). 

1 The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: UTEX Industries, Inc. (9867), RSH Utex Holdings, LLC (4048), Industrial Sealing 

Solutions Holdings Inc. (0104), UI Sealing Technologies Intermediate Holdings, Inc. (9553), UTEX Holding, 

Inc. (8260), Applied Rubber Technology, Inc. (1790), CAM Specialty Intermediate Holdings, Inc. (9099), CAM 

Specialty Products, Inc. (8342), Duraquest, Inc. (7017), Work Manufacturing, LLC (5341), Energy Products LLC 

(8160), and Arefco Seals, Inc. (5258).  The Debtors’ mailing address is 10810 Katy Freeway, Suite 100, Houston, 

TX 77043. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 

Prepackaged Plan. 
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PLEASE TAKE FURTHER NOTICE THAT, the Plan Supplement is hereby 

amended and supplemented as follows: 

Exhibit Plan Supplement Document Amendments/Supplements 

A New Board Disclosure 

Replaced with the revised version attached 

hereto as Exhibit A that incorporates the 

changes reflected in the blackline attached 

hereto as Exhibit A-1 

C Description of Transaction Steps 

Replaced with the revised version attached 

hereto as Exhibit C that incorporates the 

changes reflected in the blackline attached 

hereto as Exhibit C-1 

D 
LLC Agreement for Reorganized 

UTEX Parent 

Replaced with the revised version attached 

hereto as Exhibit D that incorporates the 

changes reflected in the blackline attached 

hereto as Exhibit D-1 

G 

Certificate of Amendment to 

Certificate of Formation of RSH 

UTEX Holdings, LLC (Name Change 

to UTEX Industries Holdings, LLC)  

Exhibit G is new and was not filed in the 

original Plan Supplement. 

H 
Energy Products LLC conversion and 

new organizational documents 

Exhibit H is new and was not filed in the 

original Plan Supplement. 

I 
Plan of Merger of UTEX Industries, 

Inc. into Energy Products, Inc. 

Exhibit I is new and was not filed in the 

original Plan Supplement. 

J 
Plan of Merger of UTEX Holding 

Inc. into UTEX Industries, Inc. 

Exhibit J is new and was not filed in the 

original Plan Supplement. 

K 

Plan of Merger of UI Sealing 

Technologies Intermediate Holdings, 

Inc. into UTEX Industries, Inc. 

Exhibit K is new and was not filed in the 

original Plan Supplement. 

L 

Plan of Merger of Industrial Sealing 

Solutions Holdings Inc. into UTEX 

Industries, Inc. 

Exhibit L is new and was not filed in the 

original Plan Supplement. 

PLEASE TAKE FURTHER NOTICE THAT, the documents contained in the 

Plan Supplement are integral to, part of, and incorporated by reference into the Prepackaged Plan.  

Subject to the terms and conditions of the Prepackaged Plan, the Confirmation Order, and the 

Restructuring Support Agreement, the Debtors reserve all rights to amend, revise, or supplement 
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the Plan Supplement, and any of the documents and designations contained therein, at any time as 

may be permitted by the Prepackaged Plan, the Confirmation Order, or other order of the 

Bankruptcy Court.  

PLEASE TAKE FURTHER NOTICE that this Plan Supplement and all other 

documents filed in these chapter 11 cases are available free of charge by visiting 

http://www.omniagentsolutions.com/utex.  You may also obtain copies of any pleadings by 

visiting the Court’s website at https://ecf.txsb.uscourts.gov in accordance with the procedures and 

fees set forth therein. 

Dated: December 2, 2020 

Houston, Texas 

   /s/ Alfredo R. Pérez   
WEIL, GOTSHAL & MANGES LLP 

Alfredo R. Pérez (15776275) 

700 Louisiana Street, Suite 1700 

Houston, Texas  77002 

Telephone: (713) 546-5000 

Facsimile:  (713) 224-9511 

Email:  Alfredo.Perez@weil.com 

-and-

WEIL, GOTSHAL & MANGES LLP 

Matthew S. Barr (Admitted pro hac vice) 

Gabriel Morgan (Admitted pro hac vice) 

Jason L. Hufendick (Admitted pro hac vice) 

767 Fifth Avenue 

New York, New York 10153 

Telephone:  (212) 310-8000 

Facsimile:  (212) 310-8007 

Email:   Matt.Barr@weil.com 

  Gabriel.Morgan@weil.com 

Jason.Hufendick@weil.com 

Proposed Counsel for Debtors 

and Debtors in Possession 
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Certificate of Service 

I hereby certify that on December 2, 2020, a true and correct copy of the foregoing document was 

served by the Electronic Case Filing System for the United States Bankruptcy Court for the 

Southern District of Texas, and will be served as set forth in the Affidavit of Service to be filed by 

the Debtors’ claims, noticing, and solicitation agent. 

 

     

   /s/ Alfredo R. Pérez  

Alfredo R. Pérez
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Exhibit A 

New Board Disclosure 

Reorganized UTEX Parent 

 

Board of Directors  

 

On the Effective Date, the New Board of RSH UTEX Holdings, LLC (renamed UTEX Industries 

Holdings, LLC) (“Reorganized UTEX Parent”) shall consist of the following five directors: 

 

Director Affiliation 

Jeff A. Cullman, 

Chairman 

Mr. Cullman is formerly the President of Worldwide Hydraulics 

Group, a business group of Parker Hannifin Corporation.  Mr. 

Cullman joined Parker as a management trainee and field sales 

engineer in 1978.  Mr. Cullman advanced through Parker holding 

various positions, including product sales manager, business unit 

manager, and Executive Vice President.  Mr. Cullman currently 

serves on the finance committee of the non-profit the Women’s 

Shelter (Naples Florida).  Mr. Cullman has an undergraduate degree 

from Indiana State University and an MBA from Baldwin Wallace 

University. 

Michael P. Balas Mr. Balas is the President and Chief Executive Officer of UTEX 

Industries, Inc., and has a similar role with each of the Debtors, and 

will continue in this role after confirmation.  Mr. Balas has led the 

Debtors since 2006.  Prior to 2006, Mr. Balas held leadership 

positions at Danaher Corporation, Honeywell, ACT Manufacturing, 

and Electronic Assembly Services.  

Jim Brown Mr. Brown is Vice Chairman of the Board of PetroStar Services.  

Mr. Brown joined PetroStar on April 1, 2019.  Prior to PetroStar, 

Mr. Brown served as President of the Western Hemisphere and as 

member of the Executive Committee of Haliburton.  Mr. Brown 

joined Haliburton in 1996 and held several positions, including 

North America Business Development Manager and Division Vice 

President U.S. Northern Area.  Prior to Haliburton, Mr. Brown had 

successful careers at Western Company of North America and BJ 

Services Company.  Mr. Brown currently serves on the Board of 

ETX Energy and is a former director of U.S. Oil & Gas Association, 

the Colorado Oil and Gas Association, Independent Petroleum 

Association of Mountain States, and Rocky Mountain Oil and Gas 

Association.  Mr. Brown has a Bachelor of Science in business 

administration from the University of South Dakota. 

James Chapman Mr. Chapman serves as non-executive Advisory Director of 

SkyWorks Capital, LLC.  Prior to SkyWorks, Mr. Chapman was 

associated with Regiment Capital Advisors, LP, worked for The 

Renco Group, was a founding principal of Fieldstone Private Capital 
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Group, and worked at the Bankers Trust Company.  Mr. Chapman 

also currently serves on the Board of Directors of Arch Coal, Inc., 

California Resources Corporation, Denbury, Inc., Eco-Bat 

Technologies, Hexion Inc. and Neenah Enterprises, Inc.  Mr. 

Chapman has previously served on a number of other public and 

private company boards across numerous industries.  Mr. Chapman 

received an MBA degree with distinction from Dartmouth College 

and was elected an Edward Tuck Scholar. He received his BA 

degree, with distinction, magna cum laude, at Dartmouth College 

and was elected to Phi Beta Kappa, in addition to being a Rufus 

Choate Scholar. 

Piotr Galitzine Mr. Galitzine was the Chairman and Chief Executive Officer of 

TMK IPSCO.  Mr. Galitzine joined TMK IPSCO as Chairman in 

2008 and became the Chief Executive Officer in 2016.  Prior to 

TMK, Mr. Galitzine was the Chief Executive Officer of Russia and 

CIS of BASF.  Prior to BASF, Mr. Galitzine served as the Chief 

Executive Officer of Galitzine Consulting, the Chief Representative 

of Mannesmann AG, the Marketing Manager, Europe of Federated 

International Management, the Consulting Chief Executive Officer 

of Michelman SNC, and Vice President, International of Cochlea 

Corp.  Mr. Galitzine previously served on the Board of certain TMK 

IPSCO subsidiary entities and on the Board of NLMK, FGHL, 

certain BASF subsidiaries, and NEK. 

 

Officers 

 

On the Effective Date, the officers of Reorganized UTEX Parent shall consist of: 

 

Officer Affiliation Title(s) 

Michael P. Balas Description provided above.  Chief Executive 

Officer 

Pete T. Sanchez Mr. Sanchez is a Vice President and Chief 

Financial Officer of UTEX Industries, Inc., 

and has a similar role with each of the Debtors, 

and will continue in this role after 

confirmation.  Mr. Sanchez has held these 

positions with the Debtors since 2008.  Prior to 

joining the Debtors, Mr. Sanchez held 

management positions at NL Industries, Inc. 

and senior management positions at various 

divisions of Baker Hughes.  Mr. Sanchez 

began his career at PricewaterhouseCoopers. 

Chief Financial 

Officer, 

Treasurer, and 

Secretary 
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Directors and Officers of Other Debtors All Other Reorganized Debtors 

 

The initial directors and officers of the remaining Reorganized Debtors shall consist of the 

following: 

 

Reorganized Debtor Directors Officers 

UTEX Industries, Inc.   Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

Industrial Sealing Solutions 

Holdings Inc. 
 Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

UI Sealing Technologies 

Intermediate Holdings, Inc. 
 Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

UTEX Holding, Inc.  Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

Applied Rubber 

Technology, Inc. 
 Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

CAM Specialty 

Intermediate Holdings, Inc. 
 Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

CAM Specialty Products, 

Inc. 
 Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

Duraquest, Inc.  Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

Work Manufacturing, LLC N/A (member 

managed) 
Mike P. Balas: Chief Executive 

Officer 
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Reorganized Debtor Directors Officers 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

Energy Products LLC N/A (member 

managed) 
Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 

Arefco Seals, Inc.  Mike P. Balas 

 Pete T. Sanchez 

Mike P. Balas: Chief Executive 

Officer 

Pete T. Sanchez: Chief Financial 

Officer, Treasurer, and Secretary 
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Exhibit A

New Board Disclosure

Reorganized UTEX Parent

Board of Directors

On the Effective Date, the New Board of RSH UTEX Holdings, LLC (renamed UTEX Industries
Holdings, LLC) (“Reorganized UTEX Parent”) shall consist of the following five directors
composed of the (a) Chief Executive Officer, Michael P. Balas and (b) four directors selected in
accordance with the Governance Term Sheet attached to the Restructuring Support Agreement as
Exhibit E.:

The identities and affiliations of the remaining directors of RSH UTEX Holdings, LLC will be
chosen in accordance with Section 5.7 of the Prepackaged Plan and disclosed in a future
supplement to this Plan Supplement.
Michael P. Balas and Pete T. Sanchez will serve as officers of each of the Reorganized Debtors.
The identities and affiliations of the remaining officers for each of the Reorganized Debtors, if
any, will be disclosed in a future supplement to this Plan Supplement.

Jeff A. Cullman,
Chairman

Mr. Cullman is formerly the President of Worldwide Hydraulics Group,
a business group of Parker Hannifin Corporation.  Mr. Cullman joined
Parker as a management trainee and field sales engineer in 1978.  Mr.
Cullman advanced through Parker holding various positions, including
product sales manager, business unit manager, and Executive Vice
President.  Mr. Cullman currently serves on the finance committee of
the non-profit the Women’s Shelter (Naples Florida).  Mr. Cullman has
an undergraduate degree from Indiana State University and an MBA
from Baldwin Wallace University.

Michael P. Balas

Director/Officer

Mr. Balas is the President and Chief Executive Officer of UTEX
Industries, Inc., and has a similar role with each of the Debtors, and will
continue in this role after confirmation.  Mr. Balas has led the Debtors
since 2006.  Prior to 2006, Mr. Balas held leadership positions at
Danaher Corporation, Honeywell, ACT Manufacturing, and Electronic
Assembly Services.

Jim Brown

Affiliation

Mr. Brown is Vice Chairman of the Board of PetroStar Services.  Mr.
Brown joined PetroStar on April 1, 2019.  Prior to PetroStar, Mr. Brown
served as President of the Western Hemisphere and as member of the
Executive Committee of Haliburton.  Mr. Brown joined Haliburton in
1996 and held several positions, including North America Business
Development Manager and Division Vice President U.S. Northern Area.
Prior to Haliburton, Mr. Brown had successful careers at Western
Company of North America and BJ Services Company.  Mr. Brown
currently serves on the Board of ETX Energy and is a former director of
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Piotr Galitzine Mr. Galitzine was the Chairman and Chief Executive Officer of TMK
IPSCO.  Mr. Galitzine joined TMK IPSCO as Chairman in 2008 and
became the Chief Executive Officer in 2016.  Prior to TMK, Mr.
Galitzine was the Chief Executive Officer of Russia and CIS of BASF.
Prior to BASF, Mr. Galitzine served as the Chief Executive Officer of
Galitzine Consulting, the Chief Representative of Mannesmann AG, the
Marketing Manager, Europe of Federated International Management,
the Consulting Chief Executive Officer of Michelman SNC, and Vice
President, International of Cochlea Corp.  Mr. Galitzine previously
served on the Board of certain TMK IPSCO subsidiary entities and on
the Board of NLMK, FGHL, certain BASF subsidiaries, and NEK.

Officers

On the Effective Date, the officers of Reorganized UTEX Parent shall consist of:

U.S. Oil & Gas Association, the Colorado Oil and Gas Association,
Independent Petroleum Association of Mountain States, and Rocky
Mountain Oil and Gas Association.  Mr. Brown has a Bachelor of
Science in business administration from the University of South Dakota.

Officer Affiliation Title(s)

Michael P. Balas

James Chapman

Description provided above. Chief
Executive
Officer

Mr. Chapman serves as non-executive Advisory Director of SkyWorks
Capital, LLC.  Prior to SkyWorks, Mr. Chapman was associated with
Regiment Capital Advisors, LP, worked for The Renco Group, was a
founding principal of Fieldstone Private Capital Group, and worked at
the Bankers Trust Company.  Mr. Chapman also currently serves on the
Board of Directors of Arch Coal, Inc., California Resources
Corporation, Denbury, Inc., Eco-Bat Technologies, Hexion Inc. and
Neenah Enterprises, Inc.  Mr. Chapman has previously served on a
number of other public and private company boards across numerous
industries.  Mr. Chapman received an MBA degree with distinction
from Dartmouth College and was elected an Edward Tuck Scholar. He
received his BA degree, with distinction, magna cum laude, at
Dartmouth College and was elected to Phi Beta Kappa, in addition to
being a Rufus Choate Scholar.

Pete T. Sanchez Mr. Sanchez is a Vice President and Chief Financial
Officer of UTEX Industries, Inc., and has a similar role
with each of the Debtors, and will continue in this role
after confirmation.  Mr. Sanchez has held these
positions with the Debtors since 2008.  Prior to joining
the Debtors, Mr. Sanchez held management positions
at NL Industries, Inc. and senior management positions
at various divisions of Baker Hughes.  Mr. Sanchez

Chief
Financial
Officer,
Treasurer, and
Secretary
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Affiliation Title(s)

began his career at PricewaterhouseCoopers Coopers.
Officer
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 Mike P. Balas
 Pete T. Sanchez

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

UTEX Holding, Inc.

UTEX Industries, Inc.

 Mike P. Balas
 Pete T. Sanchez

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

 Mike P. Balas
 Pete T. Sanchez

Applied Rubber
Technology, Inc.

Reorganized Debtor

 Mike P. Balas
 Pete T. Sanchez

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

CAM Specialty
Intermediate Holdings, Inc.

 Mike P. Balas
 Pete T. Sanchez

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

Industrial Sealing Solutions
Holdings Inc.

CAM Specialty Products,
Inc.

Directors

 Mike P. Balas
 Pete T. Sanchez

 Mike P. Balas
 Pete T. Sanchez

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

Directors and Officers of Other Debtors All Other Reorganized Debtors

The initial directors and officers of the remaining Reorganized Debtors shall consist of the
following:

Duraquest, Inc.

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

 Mike P. Balas
 Pete T. Sanchez

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

Work Manufacturing, LLC

Officers

N/A (member
managed)

UI Sealing Technologies
Intermediate Holdings, Inc.

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
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Officer, Treasurer, and Secretary
Reorganized Debtor

Energy Products LLC N/A (member
managed)

Directors

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary

Arefco Seals, Inc.

Officers

 Mike P. Balas
 Pete T. Sanchez

Mike P. Balas: Chief Executive
Officer
Pete T. Sanchez: Chief Financial
Officer, Treasurer, and Secretary
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Exhibit C  

Description of Transactions Steps1 

In accordance with the Prepackaged Plan (including the Plan Supplement), the following 

transactions shall occur in the following order on the Effective Date: 

 

I. UTEX Parent will change its name to UTEX Industries Holdings, LLC. 

II. Immediately following step I above, and in accordance with Article IV of the Prepackaged 

Plan: all Existing Equity Interests shall be cancelled for no consideration.  Immediately thereafter, 

Reorganized UTEX Parent shall issue 100% of the New Equity Interests and the New Warrants 

to Industrial Sealing Solutions Holdings Inc. (“Industrial Sealing Solutions Holdings”) as a 

contribution to capital; immediately thereafter, Industrial Sealing Solutions Holdings shall 

contribute 100% of the New Equity Interests and the New Warrants to UI Sealing Technologies 

Intermediate Holdings, Inc. (“UI Sealing Technologies Intermediate Holdings”), as a 

contribution to capital; immediately thereafter, UI Sealing Technologies Intermediate Holdings 

shall contribute 100% of the New Equity Interests and the New Warrants to UTEX Holding, Inc. 

(“UTEX Holding”), as a contribution to capital; and immediately thereafter, UTEX Holding shall 

contribute 100% of the New Equity Interests and the New Warrants to UTEX Industries as a 

contribution to capital.   

III. Immediately following step II above, (a) UTEX Industries shall distribute to each holder 

of an Allowed First Lien Credit Agreement Claim, in full and final satisfaction of such Allowed 

First Lien Credit Agreement Claim, its Pro Rata share of (i) 96% of the New Equity Interests 

issued pursuant to the Prepackaged Plan, subject to dilution by the New Equity Interests issued 

pursuant to the Management Incentive Plan, and the New Warrants and (ii) the Exit Term Loan 

Second Out Loans and (b) UTEX Industries shall distribute to each holder of an Allowed Second 

Lien Credit Agreement Claim, in full and final satisfaction of such Allowed Second Lien Credit 

Agreement Claim, its Pro Rata share of (i) 4% of the total New Equity Interests issued pursuant 

to the Prepackaged Plan, subject to dilution by the New Equity Interests issued pursuant to the 

Management Incentive Plan and the New Warrants and (ii) the New Warrants. 

IV. Immediately following step III above, as an inducement to agreeing to facilitate the 

Prepackaged Plan, the Consenting Investor shall receive (i) the Consenting Investor Payment from 

Debtor UTEX Industries and (ii) the right to receive cash proceeds pursuant to the Eligible Tax 

Refund Waterfall. 

V. Immediately following step IV above, and subject to the satisfaction or waiver of all 

conditions precedent to the Effective Date (as set forth in Article IX of the Prepackaged Plan), the 

Reorganized Debtors will file a notice of occurrence of Effective Date and confirmation of the 

                                                 
1 Capitalized terms used but not defined herein have the meaning given to them in the Joint Prepackaged 

Chapter 11 Plan of UTEX Industries, Inc. and its Affiliated Debtors (the “ Prepackaged Plan”).  
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Prepackaged Plan with the Bankruptcy Court, indicating that the discharge under the Prepackaged 

Plan is in full force and effect. 

VI. Immediately following step V above, Energy Products, LLC (“Energy Products”), will 

convert into a corporation pursuant to Delaware state law (the “Energy Products Conversion”). 

The Reorganized Debtors will report the Energy Products Conversion as a transaction qualifying 

under Section 368(a)(1) of the Internal Revenue Code of 1986, as amended (the “Tax Code”). 

VII. Immediately following step VI above, UTEX Industries will merge downstream into 

Energy Products, with Energy Products surviving and UTEX Holding surrendering its shares of 

UTEX Industries stock in actual or constructive exchange for shares of Energy Products stock 

(the “UTEX Industries Reorganization”), and the surviving corporation will change its name to 

UTEX Industries, Inc. (“Reorganized UTEX Industries”). The Reorganized Debtors will report 

the UTEX Industries Reorganization as a transaction qualifying under Section 368(a)(1) of the 

Tax Code. 

VIII. Immediately following step VII above, UTEX Holding will merge downstream into 

Reorganized UTEX Industries, with Reorganized UTEX Industries surviving and UI Sealing 

Technologies Intermediate Holdings surrendering its shares of UTEX Holding stock in actual or 

constructive exchange for shares of Reorganized UTEX Industries stock (the “UTEX Holding 

Reorganization”).  The Reorganized Debtors will report the UTEX Holding Reorganization as a 

transaction qualifying under Section 368(a)(1) of the Tax Code.   

IX. Immediately following step VIII above, UI Sealing Technologies Intermediate Holdings 

will merge downstream into Reorganized UTEX Industries, with Reorganized UTEX Industries 

surviving and Industrial Sealing Solutions Holdings surrendering its shares of UI Sealing 

Technologies Intermediate Holdings stock in actual or constructive exchange for shares of 

Reorganized UTEX Industries stock (the “UI Sealing Technologies Intermediate Holdings 

Reorganization”).  The Reorganized Debtors will report the UI Sealing Technologies 

Intermediate Holdings Reorganization as a transaction qualifying under Section 368(a)(1) of the 

Tax Code. 

X. Immediately following step IX above, Industrial Sealing Solutions Holdings will merge 

downstream into Reorganized UTEX Industries, with Reorganized UTEX Industries surviving 

and Reorganized UTEX Parent surrendering its shares of Industrial Sealing Solutions Holdings 

stock in actual exchange for shares of Reorganized UTEX Industries stock (the “Industrial 

Sealing Solutions Holdings Reorganization”).  The Reorganized Debtors will report the 

Industrial Sealing Solutions Holdings Reorganization as a transaction qualifying under Section 

368(a)(1) of the Tax Code.  

Case 20-34932   Document 186   Filed in TXSB on 12/02/20   Page 16 of 172



 

 

 

Exhibit C-1 

Redline: Description of Transaction Steps
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II. Immediately following step I above, and in accordance with Article IV of the
Prepackaged Plan: all Existing Equity Interests shall be cancelled for no consideration.
Immediately thereafter, Reorganized UTEX Parent shall issue 100% of the New Equity Interests
and the New Warrants to Industrial Sealing Solutions Holdings Inc. (“Industrial Sealing
Solutions Holdings”) as a contribution to capital; immediately thereafter, Industrial Sealing
Solutions Holdings shall contribute 100% of the New Equity Interests and the New Warrants to
UI Sealing Technologies Intermediate Holdings, Inc. (“UI Sealing Technologies Intermediate
Holdings”), as a contribution to capital; immediately thereafter, UI Sealing Technologies
Intermediate Holdings shall contribute 100% of the New Equity Interests and the New Warrants
to UTEX Holding, Inc. (“UTEX Holding”), as a contribution to capital; and immediately
thereafter, UTEX Holding shall contribute 100% of the New Equity Interests and the New
Warrants to UTEX Industries as a contribution to capital.

Exhibit C

III. Immediately following step II above, (a) UTEX Industries shall distribute to each holder
of an Allowed First Lien Credit Agreement Claim, in full and final satisfaction of such Allowed
First Lien Credit Agreement Claim, its Pro Rata share of (i) 96% of the New Equity Interests
issued pursuant to the Prepackaged Plan, subject to dilution by the New Equity Interests issued
pursuant to the Management Incentive Plan, and the New Warrants and (ii) the Exit Term Loan
Second Out Loans and (b) UTEX Industries shall distribute to each holder of an Allowed
Second Lien Credit Agreement Claim, in full and final satisfaction of such Allowed Second
Lien Credit Agreement Claim, its Pro Rata share of (i) 4% of the total New Equity Interests
issued pursuant to the Prepackaged Plan, subject to dilution by the New Equity Interests issued
pursuant to the Management Incentive Plan and the New Warrants and (ii) the New Warrants.

Description of Transactions Steps1

In accordance with the Prepackaged Plan (including the Plan Supplement), the following
transactions shall occur in the following order on the Effective Date:

IV. Immediately following step III above, as an inducement to agreeing to facilitate the
Prepackaged Plan, the Consenting Investor shall receive (i) the Consenting Investor Payment
from Debtor UTEX Industries and (ii) the right to receive cash proceeds pursuant to the Eligible
Tax Refund Waterfall.

V. Immediately following step IV above, and subject to the satisfaction or waiver of all
conditions precedent to the Effective Date (as set forth in Article IX of the Prepackaged Plan),
the Reorganized Debtors will file a notice of occurrence of Effective Date and confirmation of
the Prepackaged Plan with the Bankruptcy Court, indicating that the discharge under the

I. UTEX Parent will change its name to UTEX Industries Holdings, LLC.

1 Capitalized terms used but not defined herein have the meaning given to them in the Joint Prepackaged
Chapter 11 Plan of UTEX Industries, Inc. and its Affiliated Debtors (the “ Prepackaged Plan”).
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VI. Immediately following step V above, Energy Products, LLC (“Energy Products”), will
convert into a corporation pursuant to Delaware state law (the “Energy Products Conversion”).
The Reorganized Debtors will report the Energy Products Conversion as a transaction qualifying
under Section 368(a)(1) of the Internal Revenue Code of 1986, as amended (the “Tax Code”).

VII. Immediately following step VI above, UTEX Industries will merge downstream into
Energy Products, with Energy Products surviving and UTEX Holding surrendering its shares of
UTEX Industries stock in actual or constructive exchange for shares of Energy Products stock
(the “UTEX Industries Reorganization”), and the surviving corporation will change its name to
UTEX Industries, Inc. (“Reorganized UTEX Industries”). The Reorganized Debtors will report
the UTEX Industries Reorganization as a transaction qualifying under Section 368(a)(1) of the
Tax Code.

VIII. Immediately following step VII above, UTEX Holding will merge downstream into
Reorganized UTEX Industries, with Reorganized UTEX Industries surviving and UI Sealing
Technologies Intermediate Holdings surrendering its shares of UTEX Holding stock in actual or
constructive exchange for shares of Reorganized UTEX Industries stock (the “UTEX Holding
Reorganization”).  The Reorganized Debtors will report the UTEX Holding Reorganization as a
transaction qualifying under Section 368(a)(1) of the Tax Code.

Prepackaged Plan is in full force and effect.

IX. Immediately following step VIII above, UI Sealing Technologies Intermediate Holdings
will merge downstream into Reorganized UTEX Industries, with Reorganized UTEX Industries
surviving and Industrial Sealing Solutions Holdings surrendering its shares of UI Sealing
Technologies Intermediate Holdings stock in actual or constructive exchange for shares of
Reorganized UTEX Industries stock (the “UI Sealing Technologies Intermediate Holdings
Reorganization”).  The Reorganized Debtors will report the UI Sealing Technologies
Intermediate Holdings Reorganization as a transaction qualifying under Section 368(a)(1) of the
Tax Code.

X. Immediately following step IX above, Industrial Sealing Solutions Holdings will merge
downstream into Reorganized UTEX Industries, with Reorganized UTEX Industries surviving
and Reorganized UTEX Parent surrendering its shares of Industrial Sealing Solutions Holdings
stock in actual exchange for shares of Reorganized UTEX Industries stock (the “Industrial
Sealing Solutions Holdings Reorganization”).  The Reorganized Debtors will report the
Industrial Sealing Solutions Holdings Reorganization as a transaction qualifying under Section
368(a)(1) of the Tax Code.
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AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT  

OF UTEX INDUSTRIES HOLDINGS, LLC 

 

This Amended and Restated Limited Liability Company Agreement of Utex Industries 

Holdings, LLC (the “Company”) is made as of December 3, 2020 (the “Effective Date”), by and 

among the Members listed on the signature pages hereto.  Capitalized terms used herein and not 

otherwise defined herein shall have the meanings set forth in Section 1.1. 

Recitals 

WHEREAS,  the Company was formed on November 21, 2017 as a limited liability 

company pursuant to the Act, by the filing of a Certificate of Formation of the Company (the 

“Certificate”), with the office of the Secretary of State of the State of Delaware;  

WHEREAS, the initial member of the Company, entered into the Limited Liability 

Company Agreement of the Company on November 21, 2017 (the “Original LLCA”); 

WHEREAS, the Company has filed a Form 8832 with the U.S. Internal Revenue Service 

to elect to be classified as an association taxable as a corporation as of its formation on November 

21, 2017; 

WHEREAS, the Company, UTEX Holding, Inc., a corporation incorporated under the laws 

of Delaware (“Utex Holding”), Industrial Sealing Solutions Holdings Inc., UI Sealing 

Technologies Intermediate Holdings, Inc., UTEX Industries, Inc., Applied Rubber Technology, 

Inc., CAM Specialty Intermediate Holdings, Inc., CAM Specialty Products, Inc., Duraquest, Inc., 

Work Manufacturing, LLC, Energy Products LLC, and Arefco Seals, Inc., commenced voluntary 

reorganization cases under Chapter 11 of Title 11 of the United States Code, 11 U.S.C. §§ 101-

1532 in the United States Bankruptcy Court for the Southern District of Texas on October 8, 2020, 

pursuant to a Restructuring Support Agreement, dated October 1, 2020 (the “RSA”), which sets 

forth the plan of reorganization of the Company and certain of its Subsidiaries (the “Plan”); and 

WHEREAS, the Company desires to amend and restate the Original LLCA in connection 

with and pursuant to the Plan and (a) issue Common Interests to existing holders of First Lien 

Loans and Second Lien Loans as more particularly described in the Plan and (b) issue warrants in 

the form attached hereto as Exhibit B (the “Warrants”) to existing holders of Second Lien Loans 

that entitle the holders thereof to acquire an additional ten percent (10%) of the Common Interests. 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the Members hereby agree as follows: 

Article I 

Defined Terms 

1.1 Definitions.  The following terms shall have the following meanings as used in this 

Agreement: 
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“Act” shall mean the Delaware Limited Liability Company Act, 6 Del. C. § 18-101 et seq., 

as amended and in effect from time to time and any successor statute. 

“Additional Capital Contribution” shall have the meaning set forth in Section 3.2(a). 

“Advancing Member” shall have the meaning set forth in Section 3.5. 

“Affiliate” shall mean, with respect to a specified Person, a Person that directly, or 

indirectly through one or more intermediaries, controls, or is controlled by, or is under common 

control with, the Person specified, including a Related Fund of such Person.  For purposes of this 

definition, the term “control” (including the terms “controlling”, “controlled by” and “under 

common control with”) means the possession, direct or indirect, of the power to direct or cause the 

direction of the management and policies of a Person, whether through the ownership of voting 

securities, by contract or otherwise.  

“Agreement” shall mean this Amended and Restated Limited Liability Company 

Agreement, including all annexes and exhibits hereto, as amended, restated or supplemented from 

time to time in accordance with the terms hereof. 

“Available Cash” at the time of any proposed distribution shall mean the excess, as 

determined by the Board, of (a) all unrestricted cash and cash equivalents then held by the 

Company to the extent not otherwise required to pay the Company’s expenses that have then 

accrued and are due and owing and all outstanding and unpaid current obligations of the Company 

as of such time over (b) the amount of reserves established by the Company in accordance with 

Section 4.3. 

“Bankruptcy” shall have the meaning ascribed thereto in Sections 18-101(1) and 18-304 of 

the Act. 

“Board” shall have the meaning set forth in Section 6.1(a). 

“Business Day” shall mean any day other than a Saturday, Sunday or another day on which 

commercial banks in New York are required or permitted under applicable laws or regulations to 

close. 

“Capital Contribution” shall mean, at any date, the amount of all capital contributions 

contributed by a Member to the Company in its capacity as such at or prior to such date, which 

may be in the form of cash or property. 

“Certificate” shall have the meaning set forth in the recitals. 

“Chief Executive Officer” shall mean the chief executive officer of the Company. 

“Common Interests” shall mean the limited liability company interest(s) of a Member in 

the Company representing the rights of a Member to distributions (liquidating or otherwise) and 

any and all of the other benefits to which such Member may be entitled as provided in this 

Agreement and in the Act, together with the obligations of such Member to comply with all the 

provisions of this Agreement and of the Act. 
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“Company” shall have the meaning set forth in the preamble. 

“Company Confidential Information” shall have the meaning set forth in Section 6.13. 

“Compelled Members” shall have the meaning set forth in Section 5.3(a). 

“Competitor” shall mean any Person set forth on Schedule I and its Affiliates, provided 

that Schedule I may be modified by the Board in good faith from time to time (a) to add Persons 

who are engaged in the business of manufacturing sealing solutions and other custom engineered 

products or who are otherwise competing with the Company or (b) to remove Persons who are no 

longer engaged in such business; provided, no investment fund or similar entity that owns (directly 

or through Affiliates) a business that is engaged in the business of manufacturing sealing solutions 

and other custom engineered products or who is otherwise competing with the Company but which 

has implemented internal controls to prevent the sharing of Company Confidential Information (or 

Member Confidential Information) within the organization to persons having oversight of, or 

involvement with, such ownership or investment or with the management of the competitive entity 

shall be classified as a Competitor hereunder so long as no Company Confidential Information (or 

Member Confidential Information) is disclosed to any such persons or to the competitive entity.  

Schedule I shall be made available to any Member (x) upon request and (y) promptly upon any 

update by the Board. 

“Confirmation Order” shall have the meaning ascribed to it in the Plan. 

“Covered Persons” shall have the meaning set forth in Section 11.1(a). 

“D&O Insurance Policy” shall have the meaning set forth in Section 11.1(d). 

“Director” shall have the meaning set forth in Section 6.1(a). 

“Director Incentive Units” shall have the meaning set forth in Section 3.9(a). 

“Director MIP Pool” shall have the meaning set forth in Section 3.9(a). 

“Drag-Along Notice” shall have the meaning set forth in Section 5.3(b). 

“Drag-Along Sale” shall have the meaning set forth in Section 5.3(a). 

“Drag-Along Transaction” shall have the meaning set forth in Section 5.3(a). 

“Effective Date” shall have the meaning set forth in the preamble. 

“Ending Date” shall have the meaning set forth in Section 5.4(e). 

“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended and any 

successor statute and the rules and regulations of the SEC thereunder, in each case as in effect 

from time to time. 

“Excluded Securities” shall have the meaning set forth in Section 5.4(f). 
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“Exempt Person” shall mean, with respect to any Person, any Affiliate of such Person, any 

of such Person’s equity owners, investors, limited partners, investment managers or other similar 

Persons of such Person, and such Person’s or such Person’s Affiliates’ respective Representatives, 

in each case, who (a) has a reasonable need to know the contents of the Company Confidential 

Information or Member Confidential Information, as the case may be, (b) is informed of the 

confidential nature of the Company Confidential Information or Member Confidential Information 

and (c) is directed to keep such information confidential in accordance with the terms of this 

Agreement applicable to Exempt Persons. 

“Exit ABL Facility” shall have the meaning ascribed to it in the Plan. 

“Exit Term Loan Facility” shall have the meaning ascribed to it in the Plan. 

“Fair Market Value” shall mean (i) in the case of Publicly Traded Securities, the average 

closing price on the applicable trading exchange or quotation system on each trading day during 

the five (5) trading day period ending on the trading day prior to the measurement date, (ii) in the 

case of equity securities other than Publicly Traded Securities, the fair market value per equity 

security, as determined on a reasonable basis and in good faith by the Board, but without regard 

for any liquidity or minority discounts, or (iii) in the case of any other asset or property, the fair 

market value of such asset or property, as determined on a reasonable basis and in good faith by 

the Board. 

“First Lien Loans” shall mean those certain revolving credit loans and term loans under the 

First Lien Credit Agreement, dated April 10, 2013 (as amended, supplemented, or otherwise 

modified from time to time), among Utex Holding, Utex Industries, Inc., the revolving credit 

lenders and term lenders party thereto from time to time, and Bank of America, N.A., as 

administrative agent and collateral agent. 

“Fiscal Year” shall mean the fiscal year of the Company, which shall end on the Saturday 

nearest to December 31 of each year, unless changed by the Board. 

“GAAP” shall mean United States generally accepted accounting principles. 

“Incentive Units” means, collectively, the MIP Incentive Units and the Director Incentive 

Units. 

“Initial Capital Contribution” shall have the meaning set forth in Section 3.1. 

“Interested Party” shall have the meaning set forth in Section 6.8(b). 

“Issuance Period” shall have the meaning set forth in Section 5.4(e). 

“Issuance Price” shall have the meaning set forth in Section 5.4(a). 

“Issuance Terms” shall have the meaning set forth in Section 5.4(a). 

“Issued Securities” shall have the meaning set forth in Section 5.4(a). 
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“Liquidator” shall have the meaning set forth in Section 9.2(b). 

“Management Director” shall have the meaning set forth in Section 6.2. 

“Management Incentive Plan” shall have the meaning set forth in Section 3.9(a). 

“Member” shall mean any Person (i) listed on the signature pages hereto and automatically 

admitted to the Company as a member pursuant to the Plan and the Confirmation Order or (ii) 

hereafter admitted to the Company as an additional or substitute member of the Company as 

provided in this Agreement, each in its capacity as a member of the Company, and shall have the 

same meaning as the term “member” under the Act, but does not include any Person who has 

ceased to be a member of the Company from and after the date such Person has ceased to be a 

Member.   

“Member Confidential Information” shall have the meaning set forth in Section 6.13. 

“Member List” shall have the meaning set forth in Section 5.7. 

“MIP Incentive Units” shall have the meaning set forth in Section 3.9(a). 

“NASDAQ” shall mean the NASDAQ National Market. 

“NYSE” shall mean the New York Stock Exchange. 

“Offered Interests” shall have the meaning set forth in Section 5.4(a). 

“Original LLCA” shall have the meaning set forth in the recitals. 

“Other Indemnitors” shall have the meaning set forth in Section 11.1(e). 

“Percentage Interest” shall mean, with respect to a Member, the ratio of the number of 

Common Interests held by the Member at any time to the total number of Common Interests issued 

and outstanding at such time, expressed as a percentage. 

“Person” shall mean any individual, partnership, joint stock company, corporation, entity, 

association, trust, limited liability company, joint venture, unincorporated organization and any 

government, governmental department or agency or political subdivision of any government. 

“Plan” shall have the meaning set forth in the recitals. 

“Potential Purchaser” shall mean, with respect to any Selling Member, any Person or group 

of Persons other than an Affiliate of such Selling Member or the Company or any of its 

Subsidiaries.  

“Presiding Director” shall have the meaning set forth in Section 6.7(c). 

“Publicly Traded Securities” shall mean securities that are registered under the Securities 

Act, are freely tradable and listed for trading on a national securities exchange. 

Case 20-34932   Document 186   Filed in TXSB on 12/02/20   Page 29 of 172



 

 

6 

 

“Purchase Period” shall have the meaning set forth in Section 5.4(b). 

“Purchase Right” shall have the meaning set forth in Section 5.4(b). 

“Purchase Right Notice” shall have the meaning set forth in Section 5.4(a). 

“Purchasing Member” shall have the meaning set forth in Section 5.4(b). 

“Qualified IPO” shall mean the issuance by the Company of its Common Interests in an 

underwritten primary public offering or any series of underwritten primary public offerings (other 

than a public offering pursuant to a registration statement on Form S-8) pursuant to an effective 

registration statement filed with the SEC in accordance with the Securities Act (whether alone or 

in connection with a secondary public offering) that results in gross proceeds of at least 

$100,000,000. 

“Quarterly Financials” shall have the meaning set forth in Section 8.3(a). 

“Reallotment Securities” shall have the meaning set forth in Section 5.4(c). 

“Related Fund” shall mean, with respect to any Member, any fund, account or investment 

vehicle that is controlled, managed advised or sub-advised by such Member, a controlled Affiliate 

of such Member or the same investment manager or advisor as such Member or an Affiliate of 

such investment manager or advisor. 

“Remaining Issued Securities” shall have the meaning set forth in Section 5.4(e). 

“Reorganization” shall have the meaning set forth in Section 6.9. 

“Representatives” shall have the meaning set forth in Section 6.13. 

“Response Notice” shall have the meaning set forth in Section 5.4(b). 

“RSA” shall have the meaning set forth in the recitals. 

“Sale of the Company” shall mean any of the following: (a) a merger, consolidation, share 

exchange, business combination or other sale of the Company or its Subsidiaries into or with any 

other Person or Persons, or a transfer of units in a single transaction or a series of transactions, in 

which in any case the Members of the Company or the members of its Subsidiaries immediately 

prior to such merger, consolidation, share exchange, business combination or other sale or first of 

such series of transactions possess less than a majority of the voting power of the Company’s or 

its Subsidiaries’ or any successor entity’s issued and outstanding capital securities immediately 

after such transaction or series of such transactions; or (b) a single transaction or series of 

transactions, pursuant to which a Person or Persons who are not direct or indirect wholly-owned 

Subsidiaries of the Company acquire all or substantially all of the Company’s or its Subsidiaries’ 

assets determined on a consolidated basis. 

“SEC” shall mean the United States Securities and Exchange Commission. 
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“Second Lien Loans” shall mean those certain term loans under the Second Lien Credit 

Agreement, dated April 10, 2013 (as amended, supplemented, or otherwise modified from time to 

time) , among Utex Holding, Utex Industries, Inc. the lenders party thereto form time to time, and 

UMB Bank, N.A. as successor administrative and collateral agent. 

“Secure Site” shall have the meaning set forth in Section 8.3(a). 

“Securities Act” shall mean the Securities Act of 1933, as amended and any successor 

statute and the rules and regulations of the SEC thereunder, in each case as in effect from time to 

time. 

“Selling Members” shall have the meaning set forth in Section 5.3(a). 

“Subsequent Purchase Period” shall have the meaning set forth in Section 5.4(c). 

“Subsidiary” shall mean, with respect to any Person, any corporation fifty percent (50%) 

or more of whose stock of any class or classes having by the terms thereof ordinary voting power 

to elect a majority of the directors of such corporation is at the time owned by such Person, directly 

or indirectly through one or more Subsidiaries, and any other Person, including but not limited to 

a joint venture, a general or limited partnership or a limited liability company, in which such 

Person, directly or indirectly through one or more Subsidiaries, at the time owns at least fifty 

percent (50%) or more of the ownership interests entitled to vote in the election of managing 

partners, managers or trustees thereof (or other Persons performing such functions) or acts as the 

general partner, managing member, trustee (or Persons performing similar functions) of such other 

Person.  For the avoidance of doubt, “Subsidiary” shall include any Person that is included in the 

Company’s consolidated group for purposes of preparing the Company’s consolidated financial 

statements in accordance with GAAP. 

“Tag-Along Notice” shall have the meaning set forth in Section 5.2(b).   

“Tag-Along Offered Interests” shall have the meaning set forth in Section 5.2(a). 

“Tag-Along Purchaser” shall have the meaning set forth in Section 5.2(a). 

“Tag-Along Record Date” shall have the meaning set forth in Section 5.2(b). 

“Tag-Along Rightholder” shall have the meaning set forth in Section 5.2(a). 

“Tag-Along Rightholder’s Offer” shall have the meaning set forth in Section 5.2(b). 

“Tag-Along Sale” shall have the meaning set forth in Section 5.2(a). 

“Tag-Along Seller” shall have the meaning set forth in Section 5.2(a). 

“Transfer” shall mean, (i) when used as a verb, to sell, transfer, assign, encumber or 

otherwise dispose of, directly or indirectly, voluntarily or involuntarily, by operation of law or 

otherwise and (ii) when used as a noun, a direct or indirect, voluntary or involuntary, sale, transfer, 

assignment, encumbrance or other disposition by operation of law or otherwise; provided, 
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however, that a pledge in the ordinary course of business in connection with a bona fide financing 

arrangement shall not be deemed to be a Transfer but a foreclosure pursuant thereto shall be 

deemed to be a Transfer. 

“Utex Holding” shall have the meaning set forth in the recitals. 

“Warrants” shall have the meaning set forth in the recitals. 

1.2 Rules of Construction.  Unless the context otherwise requires, definitions in this 

Agreement apply equally to both the singular and plural forms of the defined terms.  The terms 

“include” and “including” and other words of similar import shall be deemed to be followed by 

the phrase “without limitation”.  The terms “herein”, “hereof” and “hereunder” and other words of 

similar import refer to this Agreement as a whole and not to any particular section or subsection.  

The headings appear as a matter of convenience only and shall not affect the interpretation of this 

Agreement.  All section, subsection, clause and exhibit references not attributed to a particular 

document shall be references to such parts of this Agreement.  All equity percentage calculations 

set forth in this Agreement shall exclude therefrom any equity interests in the Company (including 

interests convertible into or exercisable or exchangeable for such equity interests) that constitute 

Excluded Securities, in addition to any other equity interests to be excluded from such calculations 

pursuant to the terms of this Agreement. 

Article II 

Organization 

2.1 Formation of the Company.  The Company was formed as a limited liability 

company under the Act by the filing of the Certificate with the Secretary of State of the State of 

Delaware on November 21, 2017.  The Company shall accomplish all filing, recording, publishing 

and other acts necessary or appropriate for compliance with all requirements for operation of the 

Company as a limited liability company under this Agreement and the Act and under all other 

applicable laws of the State of Delaware and such other jurisdictions in which the Company 

determines that it may conduct business.   

2.2 Name.  The name of the Company shall be “Utex Industries Holdings, LLC”, as 

such name may be modified from time to time by the Board as it may deem advisable. 

2.3 Purpose.  Subject to any limitations on the activities of the Company otherwise 

specified in this Agreement, the purpose and business of the Company shall be to (a) engage in 

any and all activities as the Board may reasonably determine to be necessary or advisable to the 

carrying out of the foregoing purpose and business of the Company and (b) conduct any other 

business or activity that may be conducted by a limited liability company organized pursuant to 

the Act. 

2.4 Registered Office; Registered Agent; Principal Office; Other Offices.  The 

registered office of the Company shall be the office of the initial registered office named in the 

Certificate or such other registered office (which need not be a place of business of the Company) 

as the Board may designate from time to time in the manner provided by the Act.  The registered 

agent of the Company shall be the Corporation Trust Company, or such other Person or Persons 

as the Board may designate from time to time in the manner provided by the Act.  The address of 
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the principal office of the Company on the date hereof is Corporation Trust Center, 1209 Orange, 

Street, Wilmington, Delaware and the Company shall maintain there the records required to be 

maintained under Section 18-305 of the Act.  In addition, the Company may maintain such other 

offices as the Board may deem advisable at any other place or places within or without the State 

of Delaware. 

2.5 Interest of Members; Property of Company.  Common Interests held by a Member 

shall be personal property of such Member for all purposes.  All real and other property owned by 

the Company shall be deemed property of the Company that is owned by the Company as an entity, 

and no Member shall own such property in an individual capacity.  No Member shall be entitled 

to interest on or with respect to any Capital Contribution.  Except as provided in this Agreement, 

no Member shall be entitled to withdraw any part of such Member’s Capital Contribution or to 

receive distributions from the Company. 

2.6 Limited Liability.  Except as otherwise expressly required by the Act, the debts, 

obligations and liabilities of the Company, whether arising in contract, tort or otherwise, shall be 

the debts, obligations and liabilities solely of the Company, and no Member shall be obligated 

personally for any such debt, obligation or liability solely by reason of being a Member of the 

Company. 

2.7 Term.  The term of the Company commenced on the date of filing of the Certificate, 

and shall be perpetual unless the Company is earlier dissolved and its existence terminated in 

accordance with the provisions of this Agreement. 

Article III 

Contributions of Members 

3.1 Initial Contributions.  Pursuant to the Plan and the Confirmation Order, each 

Member shall be automatically deemed to have made the initial Capital Contributions (the “Initial 

Capital Contributions”) set forth in Exhibit D in exchange for its Common Interests.  After giving 

effect to the Initial Capital Contributions, each Member shall hold the Common Interests set forth 

on Exhibit C opposite such Member’s name. 

3.2 Additional Capital Contributions. 

(a) Subject to Section 5.4 and Section 3.2(b), in addition to the Initial Capital 

Contributions, Members may from time to time make Capital Contributions to the Company (each, 

an “Additional Capital Contribution” and, for the avoidance of doubt, any Initial Capital 

Contribution shall not be deemed to be an Additional Capital Contribution) at such times and in 

such amounts as the Board may determine to accept from the Members.  Except as required by 

law, no Member shall be required to make any Additional Capital Contributions to the Company. 

(b) Additional Capital Contributions shall be made in cash or, with the approval of the 

Board, in other property.  The value assigned to any non-cash Additional Capital Contribution 

shall be equal to the Fair Market Value thereof. 

3.3 Return of Contributions.  No Member shall be entitled to the return of any part of 

its Capital Contributions except as specified in this Agreement.  An unrepaid Capital Contribution 
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is not a liability of the Company or of any Member.  A Member is not required to contribute or to 

lend any cash or property to the Company to enable the Company to return any Member’s Capital 

Contributions. 

3.4 Interest on Capital Contributions.  No Member shall be entitled to interest on, or 

with respect to, any Capital Contribution. 

3.5 Advances by Members.  If the Company does not have sufficient funds to pay its 

obligations, any Member(s) that may agree to do so, with the consent of the Board, may advance, 

as a loan, all or part of the funds required to, or on behalf of, the Company (such advancing 

Member, the “Advancing Member”); provided that, if the procedures set forth in Section 5.4 have 

not yet been separately complied with, then within ten (10) Business Days after the issuance of 

such loan, the Company shall provide to each Member who has a Purchase Right: (i) the Purchase 

Right Notice required by Section 5.4(a) and (ii) the Purchase Right to acquire up to a pro rata 

portion of the applicable loan that such Member would have been entitled to fund pursuant to the 

procedures set forth in Section 5.4 had this Section 3.5 not been invoked, subject to such eligible 

Member’s delivery of a Response Notice pursuant to Section 5.4(b) prior to the expiration of the 

Purchase Period, and which shall be on the same terms and conditions provided in the provisions 

of Section 5.4. The closing of such acquisition shall take place as soon as reasonably practicable. 

If one or more Members exercise the election to make an acquisition, the Company shall give 

effect to each such exercise by (i) requiring that the Advancing Member (in which case the 

Advancing Member hereby agrees to) sell down a portion of the applicable loan, (ii) issuing an 

additional loan to such Member or (iii) a combination of (i) and (ii), so long as such action 

effectively provides such Member with the same amount of the loan that such Member would have 

been entitled to had this Section 3.5 not been invoked.  For the avoidance of doubt, an advance 

described in this Section 3.5 constitutes a loan from such Member(s) to the Company, and shall 

not constitute a Capital Contribution. 

3.6 Common Interests.   

(a) The Company shall have one class of Common Interests, which shall constitute 

limited liability company interests under the Act.  All Common Interests are identical to each other 

and accord the holders thereof the same obligations, rights and privileges as are accorded to each 

other holder thereof, except for any specific obligations, rights and privileges expressly set forth 

in this Agreement.  The Common Interests shall be issued via book-entry registration on the books 

and records of the Company. 

(b) Upon determination of the Board, the Company is authorized to issue certificates 

to represent any or all of the Common Interests.  In the event the Company issues certificates 

evidencing the Common Interests issued by the Company, the certificates shall bear the following 

restrictive legends (in addition to any legend restrictions required under applicable state securities 

laws):  

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT WERE ISSUED 

PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER SECTION 

1145 OF TITLE 11 OF THE UNITED STATES CODE, 11 U.S.C. §§ 101–1532, 

AS AMENDED (THE “BANKRUPTCY CODE”), AND MAY BE SOLD, 
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OFFERED FOR SALE, PLEDGED OR HYPOTHECATED WITHOUT 

REGISTRATION UNDER THE SECURITIES ACT, PROVIDED THAT THE 

HOLDER IS NOT DEEMED TO BE AN UNDERWRITER AS SUCH TERM IS 

DEFINED IN SECTION 1145(B) OF THE BANKRUPTCY CODE OR AN 

AFFILIATE OF THE ISSUER.  IF THE HOLDER IS DEEMED TO BE AN 

UNDERWRITER AS SUCH TERM IS DEFINED IN SECTION 1145(B) OF THE 

BANKRUPTCY CODE OR AN AFFILIATE OF THE ISSUER, THEN THE 

SECURITIES MAY NOT BE SOLD, OFFERED FOR SALE, PLEDGED OR 

HYPOTHECATED UNLESS (1) THERE IS AN EFFECTIVE REGISTRATION 

STATEMENT UNDER THE SECURITIES ACT AND ANY APPLICABLE 

STATE SECURITIES LAW OR (2) SUCH DISPOSITION IS EXEMPT FROM 

THE REGISTRATION AND PROSPECTUS DELIVERY REQUIREMENTS OF 

THE SECURITIES ACT AND OF ANY APPLICABLE STATE SECURITIES 

LAWS. 

IN ADDITION, THE SECURITIES REPRESENTED BY THIS INSTRUMENT 

MAY NOT BE TRANSFERRED, SOLD, ASSIGNED, PLEDGED, 

HYPOTHECATED OR OTHERWISE DISPOSED OF UNLESS SUCH 

TRANSFER COMPLIES WITH THE PROVISIONS OF THAT CERTAIN 

AMENDED AND RESTATED LIMITED LIABILITY COMPANY 

AGREEMENT OF UTEX INDUSTRIES HOLDINGS, LLC, DATED AS OF 

DECEMBER 3, 2020, AS THE SAME MAY BE AMENDED AND/OR 

RESTATED FROM TIME TO TIME IN ACCORDANCE WITH ITS TERMS 

(THE “AGREEMENT”), A COPY OF WHICH IS ON FILE AND MAY BE 

INSPECTED AT THE PRINCIPAL OFFICE OF THE COMPANY.  NO 

TRANSFER OF THE SECURITIES REPRESENTED BY THIS INSTRUMENT 

WILL BE MADE ON THE BOOKS OF THE COMPANY UNLESS 

ACCOMPANIED BY EVIDENCE OF COMPLIANCE WITH THE 

APPLICABLE TERMS OF THE AGREEMENT. 

(c) Subject to the requirements of Section 5.4, the Company is hereby authorized to 

issue additional Common Interests from time to time, subject to prior authorization of the Board 

in accordance with the terms of this Agreement; provided, that the Board shall provide notice to 

the Members of such authorization and each Member shall have the right to elect that such 

Member’s Common Interests remain uncertificated.  In addition, the Company is hereby 

authorized to issue Common Interests pursuant to the exercise of any Warrant issued pursuant to 

the Plan, which shall not require any prior authorization of the Board or the Members.  

3.7 Transfer Books.  The Company shall maintain books for the purpose of registering 

the Transfer of Common Interests.  If Common Interests are represented by certificates, in 

connection with a Transfer in accordance with this Agreement of any certificated Common 

Interests, the endorsed certificate(s) evidencing the Common Interests shall be delivered to the 

Company for cancellation, and the Company shall thereupon issue a new certificate to the 

transferee evidencing the Common Interests that were Transferred and, if applicable, the Company 

shall issue a new certificate to the transferor evidencing any Common Interests registered in the 

name of the transferor that were not Transferred. 
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3.8 Certificate Signature.  If Common Interests are represented by certificates, each 

such certificate shall be executed by manual or .pdf signature of an officer on behalf of the 

Company. 

3.9 Equity Incentive Plan.   

(a) Subject to the other terms of this Agreement, the Board shall adopt and establish an 

equity incentive plan or other similar plan for the benefit of certain directors, officers, employees 

and/or consultants of the Company (as applicable, the “Management Incentive Plan”).  The Board 

shall establish such vesting criteria and other terms and conditions applicable to awards issued in 

respect of the Common Interests under the Management Incentive Plan (the “MIP Incentive 

Units”) as it determines appropriate in its sole discretion (and, in the case of the initial grants to 

non-director employees, in consultation with the Chief Executive Officer and the chief financial 

officer of the Company) and shall specify such vesting criteria and such other terms and conditions 

in the Management Incentive Plan and/or the applicable award agreement.  The MIP Incentive 

Units authorized for issuance under the Management Incentive Plan shall represent 10% of the 

Common Interests as of the Effective Date as determined on a fully diluted basis (including the 

Director MIP Pool).  The Board shall be permitted to reserve a separate pool (the “Director MIP 

Pool”) of incentive units for initial grants to non-employee directors of the Company (the “Director 

Incentive Units”).  Unless otherwise determined by the Board, holders of Incentive Units shall not 

be entitled to any voting rights, notwithstanding any provision of the Act or any provision of this 

Agreement.   

(b) Notwithstanding any provision of Article IV to the contrary, a holder of unvested 

Incentive Units shall not be entitled to receive any distributions on account of such unvested 

Incentive Units, unless and until such unvested Incentive Units become vested Incentive Units and 

are settled for Common Interests pursuant to the terms of the Management Incentive Plan and/or 

the applicable award agreement.    To the extent specified in the Management Incentive Plan and/or 

the applicable award agreement, the portion of any distribution that would otherwise have been 

made to a holder on account of any unvested Incentive Units if such Incentive Units had been 

settled shall be set aside and held by the Company until the date on which such unvested Incentive 

Unit is settled in the form of Common Interests, subject to earlier forfeiture or cancellation in the 

event the underlying Incentive Unit is cancelled or forfeited prior to settlement. 

Article IV 

Distributions; Distributions in Kind 

4.1 Distributions.  Subject to the provisions of Section 4.2 and Section 3.9, from time 

to time as determined by the Board, the Company shall distribute Available Cash to the Members 

pro rata in accordance with the respective number of Common Interests held by such Member. 

4.2 Limitations on Distributions.  Anything to the contrary herein notwithstanding, no 

distribution pursuant to this Agreement shall be made if such distribution would result in a 

violation of the Act. 

4.3 Reserves.  The Company may establish reserves in such amounts and for such time 

periods as the Board determines is reasonably necessary or prudent for estimated accrued 
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Company expenses, obligations and liabilities (including amounts owed, restricted or reserved by 

or in connection with, to the extent applicable, any agreement or any other instrument to which the 

Company or any of its direct or indirect Subsidiaries is a party governing indebtedness of the 

Company or any of its Subsidiaries) and any contingent or unforeseen Company liabilities.  When 

the Board determines that such reserves are no longer necessary, the balance shall be distributed 

to the Members in accordance with this Article IV. 

Article V 

Transferability 

5.1 Transfer Generally.  Subject to Section 3.9, Section 5.2, Section 5.3 and Section 

5.5, a Member may Transfer all or a portion of its Common Interests in the Company without the 

consent of the Board or any other Member. No Transfer of any Common Interest in the Company 

shall be effective until such time as all requirements of this Article V in respect thereof have been 

satisfied and, if consents, approvals or waivers are required by the Board, all of same shall have 

been confirmed in writing by the Board.   

5.2 Tag-Along Rights. 

(a) Without limiting the other terms and conditions hereof, if at any time one or more 

Members (a “Tag-Along Seller”) propose to Transfer fifty percent (50%) or more of the 

outstanding Common Interests in a single transaction or series of transactions (other than any 

Drag-Along Transaction or any Transfers by a Member to any Affiliates or investment managers 

of such Member, a “Tag-Along Sale”, and the purchaser involved in such transaction(s), the “Tag-

Along Purchaser”), then, each other Member (other than Affiliates or investment managers of a 

Tag-Along Seller) (each, a “Tag-Along Rightholder”) shall have the right to include in such Tag-

Along Sale such Tag-Along Rightholder’s Tag-Along Offered Interests (as defined below), at the 

same price and upon the same terms and conditions set forth in the Tag-Along Notice (as defined 

below). “Tag-Along Offered Interests” means, with respect to any Tag-Along Rightholder, a 

number of Common Interests held by such Tag-Along Rightholder equal to the product obtained 

by multiplying (i) the total number of Common Interests owned by such Tag-Along Rightholder 

at the Tag-Along Record Date (as defined below) by (ii) a fraction, the numerator of which is the 

number of Common Interests intended to be sold by the Tag-Along Seller in such Tag-Along sale 

and the denominator of which is the total number of Common Interests owned by such Tag-Along 

Seller at the Tag-Along Record Date. 

(b) The Tag-Along Seller shall give written notice to the Company of each proposed 

Tag-Along Sale, at least thirty (30) days prior to the proposed consummation of such Transfer, and 

the Company, within three (3) Business Days after receiving such notice from such Tag-Along 

Seller, shall give notice of such Transfer to each Tag-Along Rightholder.  The “Tag-Along Record 

Date” shall be deemed to be 5:00 pm (central time) on the tenth (10th) Business Day following the 

date that such notice is given by the Company to the Tag-Along Rightholders.  The notice provided 

by the Tag-Along Seller, and forwarded by the Company, shall set forth in reasonable detail the 

name of such Tag-Along Seller, the number of Common Interests that will be held by such Tag-

Along Seller as of the Tag-Along Record Date and the number of Common Interests proposed to 

be sold by such Tag-Along Seller, the name of and contact information for the proposed Tag-

Along Purchaser (including any material relationships with the Company or any Tag-Along 
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Seller), the proposed amount and form of consideration and terms and conditions of payment 

offered by such Tag-Along Purchaser, the percentage of its Common Interests that such Tag-Along 

Rightholder contemplates selling to such Tag-Along Purchaser (determined in accordance with 

Section 5.2(a)) and the per interest purchase price of the Tag-Along Sale and including a 

representation that the Tag-Along Purchaser has been informed of the “tag-along rights” provided 

in this Section 5.2 and has agreed to purchase the Common Interests in accordance with the terms 

hereof and the proposed Tag-Along Sale (the “Tag-Along Notice”).  The tag-along rights provided 

by this Section 5.2 must be exercised by any Tag-Along Rightholder wishing to sell Tag-Along 

Offered Interests no later than the Tag-Along Record Date, which exercise shall be by delivery of 

a written notice (the “Tag-Along Rightholder’s Offer”) to the Tag-Along Seller and the Company 

indicating such Tag-Along Rightholder’s election to have all or a portion of its Tag-Along Offered 

Interests included in the Tag-Along Sale and specifying the number of Tag-Along Offered Interests 

(up to the maximum number of Tag-Along Offered Interests as determined in accordance with 

Section 5.2(a)) it is electing to sell; provided that any Tag-Along Rightholder may waive its 

tag-along rights under this Section 5.2 with respect to such Tag-Along Sale prior to the expiration 

of such ten (10) Business Day period by giving written notice thereof to the Tag-Along Seller, 

with a copy to the Company (and failure to deliver a Tag-Along Rightholder’s Offer by the Tag-

Along Record Date will be deemed to be an irrevocable waiver of such Tag-Along Rightholder’s 

tag-along rights under this Section 5.2 with respect to such Tag-Along Sale, but not with respect 

to any future Tag-Along Sale).   

(c) The Tag-Along Seller shall use its commercially reasonably efforts to obtain the 

inclusion in the proposed Tag-Along Sale of the entire number of Tag-Along Offered Interests that 

the Tag-Along Rightholders timely elect to have included in such Tag-Along Sale.  If the Tag-

Along Purchaser elects to purchase less than all of the Common Interests offered for sale as a result 

of the Tag-Along Rightholder’s exercise of their rights pursuant to this Section 5.2, then (i) the 

number of Common Interests to be sold in such Tag-Along Sale shall be allocated on a pro rata 

basis among the Tag-Along Seller and each Tag-Along Rightholder who shall have timely elected 

to participate in such Tag-Along Sale in proportion to the total number of Common Interests 

offered and eligible to be sold in the Tag-Along Sale by each such Member or (ii) the Tag-Along 

Seller shall be permitted to sell its Common Interests in such Tag-Along Sale provided that it 

purchases, for the same price and upon the same terms, from each Tag-Along Rightholder who 

shall have timely elected to participate in such Tag-Along Sale the number of Common Interests 

that such Tag-Along Rightholder elected to include in such Tag-Along Sale.  

(d) The Tag-Along Rightholders shall make or provide the same representations, 

warranties, covenants (other than non-competes and restrictive covenants), indemnities and 

agreements the Tag-Along Seller makes or provides in connection with the Tag-Along Sale (except 

that in the case of representations, warranties, covenants, indemnities and agreements pertaining 

specifically to the Tag-Along Seller, the Tag-Along Rightholders shall make the comparable 

representations, warranties, covenants, indemnities and agreements pertaining specifically to them 

only).  The liability of any Tag-Along Rightholder shall be capped at the proceeds actually received 

in such sale by such Tag-Along Rightholder and no Tag-Along Rightholder shall be required to 

enter into noncompetition, non-solicitation or similar restrictive covenants (other than customary 

and reasonable covenants regarding confidentiality, publicity and similar matters that are 

consistent with those set forth in this Agreement) and each Tag-Along Rightholder’s liability shall 

be several and not joint with respect to the other Tag-Along Rightholders and the Tag-Along Seller.  
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If (i) the Tag-Along Seller has not consummated the Tag-Along Sale within forty-five (45) days 

of the delivery to the Company of the related Tag-Along Notice (for any reason other than the 

failure of a Tag-Along Rightholder to sell its Common Interests under this Section 5.2) or (ii) the 

terms and conditions of the Tag-Along Sale shall change, in any material respect, from those in 

the Tag-Along Notice, then the Tag-Along Notice and any Tag-Along Rightholder’s Offer shall 

be null and void and it shall be necessary for a separate Tag-Along Notice to be furnished and the 

terms and provisions of this Section 5.2 separately complied with, in order to subsequently 

consummate such proposed Tag-Along Sale pursuant to this Section 5.2; provided, however, that 

the Tag-Along Notice and the Tag-Along Rightholder’s Offers shall not be null and void if the 

Tag-Along Seller receives the unanimous written consent of each of the Tag-Along Rightholders 

agreeing to an extension and/or revised terms.  Notwithstanding any other provision of, but subject 

to compliance with, this Section 5.2, there shall be no liability on the part of any Tag-Along Seller 

to any other Member arising from the failure of any Tag-Along Seller to consummate the Tag-

Along Sale for any reason and the decision to consummate such Tag-Along Sale shall be in the 

sole discretion of the Tag-Along Seller. 

5.3 Drag-Along Right.   

(a) If one (1) or more Members holding more than fifty percent (50%) of the 

outstanding Common Interests (such Members, the “Selling Members”) propose to consummate a 

Drag-Along Transaction with a Potential Purchaser in a bona fide transaction, the Selling Members 

may, at their option, require the other Members (the “Compelled Members”) to sell to the Potential 

Purchaser the same portion of its own Common Interests as is being sold by the Selling Members 

in such transaction, or otherwise participate in such transaction, on the same terms and conditions 

upon which the Selling Members propose to enter into such sale (a “Drag-Along Sale”), subject to 

the other provisions of this Section 5.3.  “Drag-Along Transaction” means: (a) any merger, 

recapitalization, consolidation or restructuring or any other transaction that would result in the 

holders of the outstanding Common Interests immediately prior to the consummation of such 

transaction holding less than fifty percent (50%) of the outstanding equity interests in the Company 

or applicable surviving entity immediately following the consummation of such transaction; (b) a 

sale or other disposition of all or substantially all of the assets of the Company and its Subsidiaries 

(together as a whole) to be followed promptly by a dissolution with respect to the Company or a 

distribution to the Members of all or substantially all of the net proceeds of such disposition after 

payment or other satisfaction of liabilities and other obligations of the Company and its 

Subsidiaries; or (c) the sale of fifty percent (50%) or more of the outstanding Common Interests 

in a single transaction or series of related transactions.  Notwithstanding the foregoing, any 

Transfers solely among Members, on one hand, and Affiliates or investment managers of such 

Members, on the other hand, or a Reorganization shall be excluded from the definition of “Drag-

Along Transaction”.   

(b) The Selling Members shall provide a written notice (the “Drag-Along Notice”) of 

such Drag-Along Sale to each of the Compelled Members, with a copy to the Company, not later 

than fifteen (15) Business Days prior to the proposed consummation of the Drag-Along Sale by 

the Potential Purchaser.  The Drag-Along Notice shall contain written notice of the exercise of the 

rights of the Selling Members pursuant to Section 5.3(a), stating that such Selling Members 

propose to effect a Drag-Along Transaction and setting forth the name of the Potential Purchaser, 

applicable form of consideration, and price per Common Interest to be paid by the Potential 
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Purchaser and all other material terms and conditions of the Drag-Along Sale and a copy of the 

definitive purchase agreement or similar document providing for the Drag-Along Sale. 

(c) At the closing of the Drag-Along Sale, the Potential Purchaser shall remit to each 

Compelled Member the total consideration due such Compelled Member in respect of the 

Common Interests sold by such Compelled Member in the Drag-Along Sale, less a pro rata portion 

of any amounts to be held in escrow or subject to an earn-out or similar provision. The closing 

with respect to any Drag-Along Sale pursuant to this Section 5.3 shall be held as soon as practicable 

and at the time and place specified in the Drag-Along Notice but in any event within one hundred 

and eighty (180) days of the date the Drag-Along Notice is delivered to the Members (the “Drag-

Along Outside Date”). Consummation of the Transfer of Common Interests by any Compelled 

Member to the Potential Purchaser in a Drag-Along Sale shall be conditioned upon consummation 

of the Transfer by each Selling Member to such Potential Purchaser of the Common Interests 

proposed to be Transferred by the Selling Members. Any transaction costs, including transfer taxes 

and legal, accounting and investment banking fees incurred by the Company and the Selling 

Members and any other Member participating in a Transfer pursuant to a Drag-Along Notice shall, 

unless the applicable Potential Purchaser refuses, be borne by the Company in the event of a Sale 

of the Company and shall otherwise be borne by the Members on a pro rata basis based on the 

consideration received by each Member in such Transfer. 

(d) Except as expressly provided in this Section 5.3, the Selling Members shall have 

no obligation to any Compelled Member to consummate any Drag-Along Sale (it being understood 

that any and all such decisions shall be made by the Selling Members in their sole discretion).  In 

the event that the Drag-Along Sale is not consummated by the Selling Members, the Compelled 

Members shall not be entitled to sell or otherwise dispose of any of their Common Interests directly 

to any third party or parties pursuant to such Drag-Along Sale (it being understood that all such 

sales and other dispositions shall be made only on the terms and pursuant to the procedures set 

forth in this Article V). 

(e) In furtherance of, and not in limitation of, the foregoing, in connection with any 

Drag-Along Sale, each Member will (i) to the fullest extent permitted by law, raise no objections 

in its capacity as a Member against the Drag-Along Sale or the process pursuant to which it was 

arranged and waive all dissenters rights, appraisal rights and similar rights in connection with the 

Drag-Along Sale, (ii) vote or provide its written consent with respect to all of its Common Interests 

in favor of the transaction pursuant to which the Transfer is effected and (iii) execute all documents 

containing terms and conditions consistent with the provisions of this Section 5.3 which are also 

executed by the Selling Members and are reasonably necessary to effect the transaction; provided, 

however, that no Compelled Member shall be required to enter into a release or non-compete or 

non-solicitation or no-hire provision, an exclusivity provision, any other restrictive covenant (other 

than customary and reasonable covenants regarding confidentiality that are consistent with those 

set forth in this Agreement) or any other provision that is not a strictly financial term related 

directly to such Drag-Along Sale; provided further that (A) the liability of each Member shall be 

several and not joint with respect to the other Members, (B) no Compelled Member shall have any 

liability to the Company or any other Member for any breaches of the representations, warranties 

or covenants of any other Member or the fraud or willful misconduct of any other Member, (C) 

any obligations of a Compelled Member under the agreement governing such transaction and any 

related escrow agreement shall be borne pro rata among the Members based on the proceeds and 
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assets payable to such Members in such transaction (other than with respect to representations and 

warranties that relate specifically to a particular Member or its Common Interests, which 

obligations shall be borne solely by such Member) and shall in no event exceed the actual proceeds 

and assets received by such Compelled Member in such transaction, and (D) no Compelled 

Member shall be required to make any representations or warranties or covenants in connection 

with such transaction except, as applicable, with respect to (1) such Compelled Member’s 

ownership of such Compelled Member’s Common Interests, (2) subject to the provisions of 

clauses (B) and (C) above, customary security holder indemnities for breaches of such Compelled 

Member’s representations, warranties and covenants, (3) such Compelled Member’s ability to 

convey title to such Compelled Member’s Common Interests free and clear of liens, (4) such 

Compelled Member’s ability, power and authority to enter into the transaction, and (5) customary 

and reasonable covenants regarding confidentiality, publicity and similar matters that are 

consistent with those set forth in this Agreement.  

(f) Notwithstanding anything in this Section 5.3 to the contrary, if the Selling Members 

or any of their respective Representatives, directly or indirectly, receive any consideration from 

the Potential Purchaser or any of the Potential Purchaser’s Affiliates in connection with, or 

pursuant to oral or written agreements entered into substantially contemporaneously with, a Drag-

Along Sale (including any payment for non-compete covenants, consulting arrangements or 

advisory or transaction services) other than (i) the consideration that is received by the Compelled 

Members on a pro rata basis as part of the Drag-Along Sale in accordance with Section 5.3(g) and 

(ii) consideration that is received by any Member for bona fide services rendered to the Company 

for periods commencing following the closing of a Drag-Along Sale on an arm’s-length basis, then 

the Selling Members shall cause each of the Compelled Members to receive their pro rata share, 

determined by reference to the respective amounts of consideration otherwise payable to each 

Member (including the Selling Members) as part of the Drag-Along Sale, of such consideration. 

(g) All Members shall receive the same type and amount of consideration per share of 

Common Interests in connection with a Drag-Along Sale (or if any Member is given an option as 

to the form of consideration to be received, all other Members shall be given the same option on 

the same terms). 

5.4 Preemptive Rights.   

(a) At any time prior to a Qualified IPO, if the Company or any of its Subsidiaries 

proposes to issue or sell (i) any Common Interests (including any securities exchangeable or 

exercisable for, or convertible into, Common Interests) or other equity or equity-linked securities 

(including any securities exchangeable or exercisable for, or convertible into, such other equity 

securities), (ii) convertible debt securities, (iii) other securities issued in any private placement or 

that carry with them any right to receive equity securities of the Company or (iv) any debt securities 

or indebtedness for borrowed money (collectively, the “Offered Interests”), in each case, other 

than Excluded Securities, the Company shall (or shall cause such Subsidiary to) first deliver 

written notice of its proposal to do so (the “Purchase Right Notice”) to each of the Members that, 

together with its Affiliates and investment managers, holds, in the aggregate, five percent (5%) or 

more of the outstanding Common Interests.  The Purchase Right Notice must:  (A) identify the 

name and address of each Person (if known) to which the Company or such Subsidiary proposes 

to issue or sell the Offered Interests; (B) specify the number of Offered Interests (other than 
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Excluded Securities) that the Company or such Subsidiary proposes to issue or sell (such Offered 

Interests or other equity securities, the “Issued Securities”); (C) describe the consideration per 

Issued Security (expressed as a value in cash, the “Issuance Price”); (D) describe the material terms 

and conditions upon which the Company or such Subsidiary proposes to issue or sell the Issued 

Securities (the “Issuance Terms”); and (E) irrevocably offer to issue or sell to each Member that, 

together with its Affiliates and investment managers, holds, in the aggregate, five percent (5%) or 

more of the outstanding Common Interests, any number of Issued Securities up to a pro rata portion 

of the Issued Securities, based on the ratio of the number of Common Interests held by such 

Member to the number of Common Interests held by all the Members at such time (determined 

without regard to Members not eligible for such Purchase Right (as defined below)) (which in the 

case of an issuance by a Subsidiary of the Company, will be determined on a “look-through” basis), 

for the Issuance Price and on the Issuance Terms and in accordance with this Section 5.4(a). 

(b) Each eligible Member shall have an option, exercisable for a period of ten (10) 

Business Days from the date of delivery of the Purchase Right Notice (the “Purchase Period”), to 

purchase any number of Issued Securities up to a pro rata portion of the Issued Securities, based 

on the ratio of the number of Common Interests held by such Member to the number of Common 

Interests held by all the Members at such time (determined without regard to Members not eligible 

for such Purchase Right (as defined below)) (which in the case of an issuance by a Subsidiary of 

the Company, will be determined on a “look-through” basis), for the Issuance Price and on the 

Issuance Terms (the “Purchase Right”).  The Purchase Right shall be exercised by delivery by such 

Member (a “Purchasing Member”) of written notice to the Company (a “Response Notice”), which 

shall state the number of Issued Securities to be purchased by such Member and shall include a 

representation letter certifying that such Member is an “accredited investor” within the meaning 

of Rule 501 under the Securities Act.  Any Response Notice delivered by a Purchasing Member to 

the Company exercising its Purchase Right shall constitute an irrevocable commitment by such 

Purchasing Member to purchase the number of Issued Securities specified in such written notice 

in accordance with the Purchase Right Notice and this Section 5.4. 

(c) If a Member does not exercise its Purchase Right during the applicable Purchase 

Period, then such Member’s Purchase Right with respect to such Issued Securities shall irrevocably 

terminate with respect to such issuance only.  If any Member does not exercise its Purchase Right 

with respect to any such issuance, each Purchasing Member will have the option, exercisable for 

a period of five (5) calendar days from the date on which the Purchase Period concludes (the 

“Subsequent Purchase Period”), to purchase all or any portion of the Issued Securities not 

subscribed for during the Purchase Period. This right will be described in the Purchase Right 

Notice, and the Response Notice may set forth an amount of additional Issued Securities 

(“Reallotment Securities”) that such Purchasing Member would be willing to purchase in the event 

there is any under-subscription for the entire amount of the Issued Securities. In the event the 

Response Notices (after taking into account the Reallotment Securities) are given for an amount 

less than or equal to the amount of the Issued Securities, each Purchasing Member that has 

requested Reallotment Securities shall be issued the amount of Reallotment Securities so 

requested. In the event that the Response Notices (after taking into account the Reallotment 

Securities) are given for an amount greater than the amount of the Issued Securities, the Company 

shall apportion the Issued Securities unsubscribed for to those Purchasing Members whose 

Response Notices requested an amount of Reallotment Securities, which apportionment shall be 

made among such Purchasing Members pro rata based on the ratio of the number of Issued 
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Securities initially subscribed for by each such Purchasing Member relative to the number of 

Issued Securities initially subscribed for by all Purchasing Members; provided, however that in no 

event will any Purchasing Member be obligated to purchase any amount of Reallotment Securities 

that is greater than the amount of Reallotment Securities that such Purchasing Member stated it 

would be willing to purchase in its Response Notice.  

(d) Each Purchasing Member shall purchase from the Company or such Subsidiary, 

and the Company or such Subsidiary shall issue or sell to such Purchasing Member, the number 

of Issued Securities that such Purchasing Member elected to purchase in accordance with this 

Section 5.4 for the Issuance Price and on the Issuance Terms on (i) the date of the closing of the 

issuance of the Issued Securities described in the Purchase Right Notice or (ii) such other date as 

may be agreed in writing by the Company or such Subsidiary and such Purchasing Member.  At 

the closing of the purchase of Issued Securities subscribed for by the Members pursuant to this 

Section 5.4, the Company shall deliver certificates (if applicable) representing the Issued 

Securities, and such Issued Securities shall be issued free and clear of all liens and the Company 

shall so represent and warrant, and further represent and warrant that such Issued Securities shall 

be, upon issuance thereof to the Members that elected to purchase Issued Securities and after 

payment therefor, duly authorized, validly issued, fully paid and non-assessable. At such closing, 

all of the parties to the transaction shall execute such additional documents as are otherwise 

necessary or appropriate. 

(e) Upon the earlier of (i) the expiration of the Subsequent Purchase Period and 

(ii) delivery of written notices to the Company from all the Members indicating their intent, in the 

aggregate, to purchase less than all of the Issued Securities (the date of such earlier occurrence, 

the “Ending Date”), the Company or such Subsidiary shall have the right, exercisable for a period 

of forty-five (45) calendar days from the Ending Date (the “Issuance Period”), to issue or sell all 

or a portion of the Issued Securities that the Members have elected not to purchase (the “Remaining 

Issued Securities”) to any Person for a price per Issued Security that is not less than the Issuance 

Price and on material terms and conditions that are not more favorable to such other Person than 

the Issuance Terms; provided that (A) the Company or such Subsidiary shall be deemed to have 

issued or sold Remaining Issued Securities during the Issuance Period if it, during the Issuance 

Period, has irrevocably entered into a bona fide binding agreement to issue or sell the Remaining 

Issued Securities to any Person and (B) the closing of such Transfer must occur within forty-five 

(45) calendar days after the execution of such bona fide binding agreement.  If the Company or 

such Subsidiary ever wishes to issue or sell the Remaining Issued Securities for a price per Issued 

Security that is less than the Issuance Price or on material terms and conditions that are more 

favorable to such other Person than the Issuance Terms, or if the Company or such Subsidiary 

wishes to issue or sell the Remaining Issued Securities following the expiration of the Issuance 

Period, the Company or such Subsidiary shall be required first to comply with this Section 5.4 

anew. 

(f) The Purchase Rights established by this Section 5.4 shall have no application to 

any of the following issuances (collectively, the “Excluded Securities”): 

(i) Common Interests issuable upon conversion or exercise of the Warrants 

issued or to be issued to the holders of Second Lien Loans pursuant to the Plan and the 

Confirmation Order; 
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(ii) Common Interests or other equity securities or loans or other indebtedness 

issued in connection with any equity split, dividend, distribution, division or 

recapitalization by the Company or any Subsidiary of the Company, pursuant to which all 

holders of the Common Interests or such other equity securities are treated equivalently; 

(iii) Common Interests or other equity securities or options to purchase Common 

Interests or such other equity securities, in each case issued in connection with bona fide 

employee compensation, director compensation, hiring or retention arrangements or plans 

approved by the Board or the applicable governing body of any Subsidiary of the 

Company; 

(iv) Common Interests or other equity securities or options to purchase Common 

Interests or such other equity securities or loans or other indebtedness issued as 

consideration to unaffiliated third parties (or to affiliated parties in a transaction complying 

with Section 6.8(b)) in connection with bona fide acquisitions, mergers, joint ventures or 

similar transactions approved by the Board; 

(v) Common Interests or other equity securities or loans or other indebtedness 

issued by the Company or any of its Subsidiaries to any of the Company or its wholly-

owned Subsidiaries; 

(vi) Equity securities which are the subject of an effective registration statement 

being filed under the Securities Act in connection with the closing of an underwritten 

public offering, covering the offer and sale of the equity securities of the Company, after 

which closing such equity securities will be quoted on NASDAQ or listed or quoted on the 

NYSE or other national securities exchange acceptable to the Board; 

(vii) Common Interests issued to financial institutions, commercial lenders, 

brokers/finders or any similar party, or their respective designees, as “equity kickers” in 

connection with the incurrence or guarantee of additional indebtedness by the Company or 

any of its subsidiaries; provided that the procedures set forth in Sections 5.4(a), (b), (c), 

(d), and (e) have been complied with in connection with the incurrence of any such 

additional indebtedness by the Company or any of its subsidiaries; and 

(viii) Common Interests or loans or other indebtedness issued as distributions-in-

kind to all holders of Common Interests on a pro rata basis. 

(g) Each Member shall have the right to transfer, in whole or in part, its Purchase Right, 

and its right to purchase any Issued Securities resulting from the exercise of such Purchase Right, 

to one or more of its Affiliates or investment managers; provided that any such assignment by a 

Member shall not relieve such Member from any liability for breach of this Section 5.4 by such 

Affiliate or investment managers. 

5.5 General Restrictions on Transfer; Admission of New Members.   

(a) Any Person acquiring one or more Common Interests from the Company or from 

any Member in accordance with this Agreement shall, unless such acquiring Person is already a 

Member as of immediately prior to such acquisition, be admitted to the Company as a Member 
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only upon execution of a joinder to this Agreement substantially in the form attached hereto as 

Exhibit E.   

(b) Notwithstanding anything to the contrary contained in this Agreement, no Transfer 

of Common Interests issued to a Member shall be made if such Transfer or issuance (i) would 

result in any circumstances that the Board determines could require the Company to file reports 

under the Exchange Act, (ii) would violate any state or U.S. federal securities laws, (iii) would 

require the Company to register as an investment company under the Investment Company Act of 

1940, as amended, (iv) would require the Company to register as an investment adviser under state 

or U.S. federal securities laws or (v) would result in any circumstances that the Board reasonably 

determines in good faith would jeopardize favorable tax attributes of the Company. 

(c) If any Member purports to Transfer Common Interests to any Person in a 

transaction that would violate the provisions of this Article V or that would violate any applicable 

federal or state securities law, such Transfer shall be void ab initio and of no effect.  

(d) No Transfer of Common Interests may be made to any Competitor of the Company 

without the approval of the Board, other than in a Drag-Along Sale in accordance with Section 

5.3. 

5.6 Resignation.  No Member shall have the right or power to resign, withdraw or retire 

from the Company, except upon a Transfer of all of such Member’s Common Interests in 

compliance with and subject to, the provisions of this Article V. 

5.7 Record of Members. The Board shall be responsible for maintaining, at the 

Company’s principal place of business, an up-to-date list of all Members (“Member List”), which 

shall reflect the name of each Member and the number Common Interests and Percentage Interest 

held by such Member.  The Board shall be required to update the Member List and Exhibit C of 

this Agreement from time to time so as to accurately reflect the information contained thereon 

upon (a) the resignation of a Member, (b) the admission of a new Member or (c) any change in the 

number of Common Interests owned by a Member.  

5.8 Registration Rights.  The Members shall have the registration rights set forth on 

Annex I, which is hereby made part of this Agreement as if it was set forth in full in this 

Section 5.8. 

Article VI 

Governance 

6.1 Board of Directors.   

(a) Except for situations in which the approval of any Member is required by this 

Agreement, management of the Company shall be vested in the Board.  “Board” means all the 

Persons elected and serving from time to time as the Board in accordance with Section 6.1(c) and 

Section 6.2.  Each member of the Board is referred to as a “Director”. There is no limit on the 

number of terms a Director may serve on the Board and a Director need not be a resident of the 

State of Delaware or a Member of the Company. 
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(b) The Company shall require that each of its Subsidiaries be governed by governing 

documents that prohibit such Subsidiary from taking action in subversion of the rights of Members 

as set forth herein (it being understood that any action by the Company permitted hereunder, 

including with respect to actions relating to it and its Subsidiaries on a consolidated basis, shall 

not require additional consent hereunder solely because such action instead is taken by a 

Subsidiary of the Company). 

(c) Subject to Section 7.4, the Directors, in the performance of their duties as such, 

shall owe to the Company and to the Members the same fiduciary duties owed by the directors of 

a corporation to such corporation and its stockholders under the laws of the State of Delaware.  No 

Director shall be liable to the Company or the Members for any monetary damages for breach of 

fiduciary duty as a Director other than for (i) breach of such Director’s duty of loyalty to the 

Company or its Members, (ii) acts or omissions not in good faith or which involve intentional 

misconduct or a knowing violation of law, (iii) voting for or approving a distribution to Members 

in violation of the Act or (iv) any transaction from which the Director derived an improper personal 

benefit. 

6.2 Appointment of Directors.  The Board shall initially consist of five (5) Directors, 

of which one (1) shall be the Chief Executive Officer (the “Management Director”).  The initial 

Management Director shall be Mike Balas.  Each Director that is not a Management Director shall 

be selected by the affirmative vote of the holders of at least a majority of the issued and outstanding 

Common Interests entitled to vote. The initial Directors that are not Management Directors shall 

be Jim Brown, James Chapman, Jeff Cullman and Piotr Galitzine. 

6.3 Removal of Directors.  Each Director shall hold office from the time of his or her 

appointment until his or her resignation or removal. Each Director may be removed or replaced at 

any time, with or without cause, as determined by the affirmative vote of the holders of at least a 

majority of the issued and outstanding Common Interests entitled to vote. 

6.4 Resignations; Vacancies.  Any Director may resign at any time upon written notice 

to the Company.  Any such resignation shall take effect at the time specified therein or, if the time 

be not specified, upon receipt by the Company thereof, and the acceptance of such resignation, 

unless required by the terms thereof, shall not be necessary to make such resignation effective. In 

the event that any Director resigns, is removed from the Board or dies, a successor Director shall 

be elected in accordance with Section 6.2 to fill such vacancy. 

6.5 Authority and Duties of the Board and Board Committees.   

(a) Except as set forth in Sections 6.8(a), 7.5(b) and 9.2(b), the Board, acting as a body 

in accordance with the affirmative votes required by this Agreement (and no Director, 

individually), shall have the right, power and authority to oversee the business and affairs of the 

Company and to do all things necessary to manage the business of the Company, and the Board is 

hereby authorized to take any action of any kind and to do anything and everything the Board 

deems necessary or appropriate in accordance with the provisions of this Agreement and applicable 

law. 
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(b) The Board may from time to time designate one or more committees.  To the extent 

authorized by the Board and permitted by this Agreement and applicable law, a committee shall 

have and may exercise specific powers of the Board in the management of the business and affairs 

of the Company; provided, however, that no committee shall have or may exercise any powers of 

the Board relating to the approval of any of the matters set forth in Section 6.8(a).  

6.6 Meetings; Telephonic Meetings.   

(a) The Board and any committee thereof may hold regular or special meetings within 

or outside of the State of Delaware.  Regular meetings of the Board shall be held at least quarterly, 

and regular or special meetings of the Board or any committee thereof may otherwise be held from 

time to time, in each case at such time and at such place as may be determined by a majority of all 

the Directors serving on the Board or on such committee, as applicable; provided that at least 

seventy-two (72) hours advance notice of any such meeting shall be provided to each Director 

serving on the Board or such committee.  Any Director may call a special meeting of the Board or 

of a committee thereof, as applicable, on notice of not less than seventy-two (72) hours’ advance 

notice to all the other Directors serving on the Board or such committee.  Any notice of a regular 

or special meeting of the Board or a committee thereof shall be given in writing to each applicable 

Director, at the address provided by such Director to the Board or at such other address that such 

Director shall have advised the Company to use for the purpose of delivering notice, or via 

electronic mail.  Any such notice provided shall be deemed to be given when delivered in 

accordance with this Section 6.6(a).  Each notice of a regular or special meeting of the Board shall 

set forth the time, date, location and agenda for the meeting in reasonable detail and attach the 

relevant papers to be discussed at the meeting and all available data and information relating to 

matters to be discussed at the meeting. 

(b) Any Director that is entitled to notice of a meeting of the Board or any committee 

thereof may waive such notice in writing, whether before or after the time of such meeting.  

Attendance by a Director at a meeting of the Board or any committee thereof shall constitute a 

waiver of notice of such meeting by such Director, except when such Director attends such meeting 

for the express purpose of objecting, at the beginning of such meeting, to the transaction of any 

business at such meeting because such meeting is called or convened in violation of this Agreement 

or any applicable law. 

(c) Directors may participate in and hold a meeting of the Board by means of 

conference telephone or similar communications equipment by means of which all Persons 

participating in the meeting can hear each other.  Participation in a meeting by such means shall 

constitute presence in Person at the meeting, except where a Director participates in the meeting 

for the express purpose of objecting to the transaction of any business on the ground that the 

meeting is not lawfully called or convened. 

6.7 Quorum; Acts of the Board and Board Committees.   

(a) At all meetings of the Board, a majority of the Directors then serving on the Board 

shall constitute a quorum for the transaction of business by the Board.  At all meetings of any 

committee of the Board, a majority of the Directors then serving on such committee shall constitute 

a quorum for the transaction of business by such committee.  Each Director, whether in respect of 
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matters brought before the Board or any committee thereof, shall have one (1) vote in respect of 

each matter submitted for consideration and approval.  Except as otherwise provided in this 

Agreement or required by applicable law, the approval of a majority of the Directors present at 

any meeting of the Board at which there is a quorum shall be required for any act of the Board. 

Except as otherwise provided in this Agreement or required by the Board or applicable law, the 

scope of authority of any committee of the Board (including the form of charter of any such 

committee) and the Directors whose approval is required for any act of any committee of the Board 

shall be specified by the Board in resolutions establishing such committee approved in accordance 

with Section 6.5(b).  If a quorum shall not be present at any meeting of the Board or any committee 

thereof, the Directors present at such meeting may adjourn the meeting from time to time, with 

notice of the time and place of the adjourned meeting provided to any Director who is not in 

attendance at the meeting, until a quorum shall be present.  

(b) Any action required or permitted to be taken at any meeting of the Board or any 

action that may be taken at a meeting of a committee of the Board may be taken without a meeting 

if the action is taken in writing (including by electronic transmission) by all of the Directors of the 

Board or of such committee, as the case may be, who are entitled to vote on such action and the 

writing or writings are filed with the minutes of proceedings of the Board or such committee. 

(c) The holders of at least a majority of the issued and outstanding Common Interests 

entitled to vote, may from time to time by affirmative vote, select from the Directors that are not 

Management Directors a chairman of the Board or a non-executive lead Director (the “Presiding 

Director”) who shall preside at all meetings of the Board.   

6.8 Special Member Approval Requirements. 

(a) Notwithstanding anything to the contrary contained in this Agreement, the 

following actions by the Company or any of its Subsidiaries shall require the approval of, and shall 

be authorized upon obtaining the approval of, each of (i) the Board and (ii) the holders of at least 

a majority of the issued and outstanding Common Interests entitled to vote: 

(i) any dissolution, winding up, Bankruptcy, receivership, insolvency, 

liquidation, or other similar proceeding of the Company;  

(ii) any change in the Company’s principal line of business;  

(iii) a Sale of the Company; 

(iv) any issuance or authorization of Common Interests or other equity securities 

or options to purchase Common Interests or such other equity securities, in connection with 

employee compensation, director compensation, hiring or retention arrangements or 

similar plans approved by the Board in excess of the sum of (i) 10% of the Common 

Interests as of the Effective Date as determined on a fully diluted basis, in the aggregate 

plus (ii) the Director MIP Pool; 

(v) the incurrence of indebtedness by the Company or its subsidiaries other than 

(A) indebtedness under the Exit ABL Facility and/or the Exit First Lien Term Facility, and 

(B) other indebtedness not in excess of $20,000,000 in the aggregate; 
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(vi) the acquisition of assets or securities, whether through merger, 

consolidation, share exchange, business combination or otherwise by the Company or any 

of its Subsidiaries in any transaction or series of related transactions for an amount of 

consideration in excess of $10,000,000;  

(vii) the making of non-pro rata distributions with respect to the Company’s 

equity securities; 

(viii) any change in the size or composition of the Board; or 

(ix) agreeing to take any of the foregoing actions. 

(b) The Company and its Subsidiaries will not enter into any agreement or other 

transaction with any Affiliates or Members of the Company (including portfolio companies of any 

Members) (each, an “Interested Party”) without the approval of a majority of the Directors then 

serving on the Board who are not affiliated with such Interested Party or any of such Interested 

Party’s executive officers, directors or Affiliates; provided that if such transaction or series of 

transactions involves aggregate payments in excess of $10,000,000, prior to consummating such 

transaction(s), in addition to disinterested Director approval either (i) the Board shall have received 

a fairness opinion from a reputable, independent third-party firm, as determined in the Board’s 

discretion or (ii) the holders of at least at least a majority of the issued and outstanding Common 

Interests of the Company entitled to vote held by Members that are unaffiliated with the Interested 

Parties shall have approved such transaction(s). 

(c) The Members may act pursuant to this Section 6.8 without a meeting by written 

consent signed by the holders of Common Interests entitled to vote having not fewer than the 

minimum number of votes that would be necessary to authorize or take such action at a meeting. 

6.9 Qualified IPO.  Notwithstanding anything to the contrary contained in this 

Agreement, upon the request of one (1) or more Member holding more than fifty percent (50%) of 

the outstanding Common Interests, the Board shall approve any Qualified IPO or listing on the 

NYSE or NASDAQ. The Company may at any time reorganize into a corporation or use any other 

structure or means to effect such a Qualified IPO or listing, in either case, approved in accordance 

with the preceding sentence, including by the conversion, recapitalization, reorganization or 

exchange of securities of the Company or any portion of the Company or any Subsidiary of the 

Company into one or more corporations, limited liability companies, limited partnerships or other 

business entities (such conversion, a “Reorganization”), in each case without the need to obtain 

approval from the holders of the outstanding Common Interests; provided, the Company shall not 

consummate any Reorganization unless the Board reasonably expects the Qualified IPO or listing 

on the NYSE or NASDAQ to be consummated. The Company shall pay the reasonable, 

documented organizational, legal and accounting expenses and filing fees incurred by the 

Company or the Members in connection with such a Reorganization. Subject to the terms of this 

Agreement, in connection with any Reorganization involving a Transfer of Common Interests or 

Warrants, each Member and holder of a Warrant agrees to the Transfer of its Common Interests or 

Warrants, as applicable, in accordance with the terms of conversion or exchange as provided by 

the Company.  In connection with any Reorganization in which Common Interests or Warrants 

held by such Member or holder of a Warrant, as applicable, are converted or exchanged, in 
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exchange for the Common Interests or Warrants held by such holder, each Member and holder of 

a Warrant shall receive capital stock, warrants or other securities, in each case with the same 

economic and other rights, privileges and preferences as the Common Interests or Warrants, as 

applicable, being exchanged had prior to the consummation of such Reorganization.   

6.10 Officers.  The Board shall appoint such other officers and agents of the Company 

as it shall from time to time deem necessary and may assign any title to such officer or agent as it 

deems appropriate.  Such officers and agents shall have such terms of employment, shall receive 

such compensation and shall exercise such powers and perform such duties as the Board shall from 

time to time determine.  Any number of offices may be held by the same Person.  The Board shall 

have the authority to remove any officers or agents, including the Chief Executive Officer, with or 

without cause. 

6.11 Officers as Agents; Duties of Officers.  The officers, to the extent of their powers 

set forth in this Agreement or otherwise vested in them by action of the Board not inconsistent 

with this Agreement, are agents of the Company for the purpose of the Company’s business, and 

the actions of the officers taken in accordance with such powers shall bind the Company.  Each 

officer of the Company shall owe the same fiduciary duty to the Company and the Members that 

such individual would owe to a corporation and its stockholders thereof under the laws of the State 

of Delaware. 

6.12 Powers of Members.  Except as otherwise specifically provided by this Agreement 

or as required by the Act, no Member shall have the power to act for or on behalf of or to bind, the 

Company. 

6.13 Confidentiality.  No Member shall, (a) without the Company’s prior written 

consent, disclose to any Person other than an Exempt Person of such Member any confidential, 

non-public information of the Company or any Member obtained from the Company or one of its 

Affiliates concerning, without limitation, the following:  (i) any dealings between the Company or 

any of its Subsidiaries, on the one hand, and any material customer or vendor or any employee, 

director, officer, Director or Member of the Company or such Subsidiary, on the other hand; 

(ii) any financial information or results of operations of the Company or any of its Subsidiaries;  

(iii) any business plans, pricing information, customer information or regulatory information of 

the Company or any of its Subsidiaries; or (iv) any information obtained pursuant to Section 8.3 

hereof (collectively, “Company Confidential Information”), or (b) disclose to any Person other 

than an Exempt Person of such Member any confidential, non-public information obtained from 

the Company or one of its Affiliates (including the Members) relating to another Member (the 

“Member Confidential Information”) without such Member’s prior written consent; provided, 

however, that, notwithstanding anything to the contrary in the foregoing, neither Company 

Confidential Information nor Member Confidential Information shall include, with respect to any 

Person, any information that: (i) is or becomes generally available to the public other than as a 

result of a disclosure directly or indirectly by any Person or any of its Affiliates or any of their 

respective directors, officers, managers, partners, members, employees, attorneys, advisors or 

other representatives (collectively, “Representatives”) in breach of this Section 6.13; (ii) is 

disclosed by another Person not known by the recipient to be under a confidentiality agreement or 

obligation to the Company or such other Member not to disclose such information; or (iii) is 

independently developed by such Person or any of its Affiliates or any of their respective 
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Representatives without derivation from, reference to or reliance upon any Company Confidential 

Information or Member Confidential Information, as the case may be; provided further that, 

notwithstanding anything to the contrary in this Agreement, any Member may disclose any 

Company Confidential Information or Member Confidential Information, as the case may be, (A) 

to the extent required by any applicable law, statute, rule or regulation (including stock exchange 

rules and regulations) or any request, order or subpoena issued by any court or other governmental 

entity; provided that, to the extent permitted by law, the Member required to make such disclosure 

shall provide to the Board prompt notice of such disclosure; provided further that to the extent 

such Member or its Representatives are subject to examination by a regulatory or self-regulatory 

authority, bank examiner or auditor, notice to the Board shall not be required where disclosure is 

in connection with a routine audit or examination by, or a blanket document request from, such 

auditor or a regulatory or governmental entity that does not reference the Company, its Subsidiaries 

or this Agreement, (B) as part of such Member’s normal reporting, rating or review procedure 

(including normal credit rating or pricing process) or in connection with such Member’s or its 

Affiliates’ normal fund raising, marketing, informational or reporting activities or (C) to any bona 

fide prospective purchaser of the equity or assets of such Member or its Affiliates or the Common 

Interests held by such Member or prospective merger partner of such Member or its Affiliates, in 

each case other than a Competitor unless approved by the Board; provided that in the case of this 

clause (C) prior written notice of any disclosure of Company Confidential Information or Member 

Confidential Information is given to the Company and such prospective purchaser or merger 

partner agrees in writing prior to such disclosure to be bound by the provisions of this Section 6.13 

(which agreement shall be enforceable by the Company and in form and substance reasonably 

acceptable to the Board).  Each Member shall be responsible for any breach of this Section 6.13 

by any of its Exempt Persons or Representatives and agrees to use commercially reasonable efforts 

to cause its Exempt Person and Representatives to treat all Company Confidential Information and 

Member Confidential Information in the same manner as such Member would generally treat its 

own confidential, non-public information.   

Article VII 

Powers, Duties and Restrictions of the Company and the Members; 

Other Provisions Relating to the Members 

7.1 Powers of the Company.  In furtherance of the purposes set forth in Section 2.3 and 

subject to the provisions of Article VI, the Company shall possess the power to do anything not 

prohibited by the Act, by other applicable law or by this Agreement, including but not limited to 

the following powers:  (a) to undertake any of the activities described in Section 2.3; (b) to make, 

perform and enter into any contract, commitment, activity or agreement relating thereto; (c) to 

open, maintain and close bank and money market accounts, to endorse, for deposit to any such 

account or otherwise, checks payable or belonging to the Company from any other Person, and to 

draw checks or other orders for the payment of money on any such account; (d) to hold, distribute 

and exercise all rights (including voting rights), powers and privileges and other incidents of 

ownership with respect to assets of the Company; (e) to borrow funds, issue evidences of 

indebtedness and refinance any such indebtedness in furtherance of any or all of the purposes of 

the Company; (f) to employ or retain such agents, employees, managers, accountants, attorneys, 

consultants and other Persons necessary or appropriate to carry out the business and affairs of the 

Company, and to pay such fees, expenses, salaries, wages and other compensation to such Persons; 

(g) to bring, defend and compromise actions, in its own name, at law or in equity; and (h) to take 

Case 20-34932   Document 186   Filed in TXSB on 12/02/20   Page 51 of 172



 

 

28 

 

all actions and do all things necessary or advisable or incident to carry out the purposes of the 

Company, so far as such powers and privileges are necessary or convenient to the conduct, 

promotion or attainment of the Company’s business, purposes or activities.   

7.2 Compensation of the Members and Directors.  The Members shall not be entitled 

to any compensation for their services hereunder.  Each Director who is not an employee of (a) the 

Company or any Subsidiary of the Company, (b) any Member or (c) such Member’s Affiliates 

shall be entitled to a reasonable fee to be paid by the Company in an amount determined by the 

Board and shall be reimbursed for the reasonable out-of-pocket expenses, if any, incurred in 

connection with attendance at each meeting of the Board and at each meeting of a committee of 

the Board of which they are members, as determined by the Board.  All other Directors may be 

reimbursed for all reasonable out-of-pocket expenses incurred in connection with each meeting of 

the Board or each meeting of a committee of the Board, as determined by the Board. 

7.3 Cessation of Status as a Member.  A Member shall cease to be a member of the 

Company (a) upon the Bankruptcy or involuntary dissolution of such Member, provided that 

thereafter such Person shall only be entitled to the economic rights of an assignee of membership 

interests under the Act, or (b) upon the Transfer of all of such Member’s Common Interests. 

7.4 Other Activities of the Members.  Notwithstanding any duty otherwise existing at 

law or in equity, each of the Members, its Affiliates and its investment managers may have other 

business interests and may engage in any business or trade, profession, employment or activity 

whatsoever (regardless of whether any such activity competes, directly or indirectly, with the 

business or activities of the Company or any of its Subsidiaries), for its own account, or in 

partnership or participation with, or as an employee, officer, director, stockholder, member, 

manager, trustee, general or limited partner, agent or representative of, any other Person, and no 

Member shall be required to devote its entire time (business or otherwise), or any particular portion 

of its time (business or otherwise) to the business of the Company or any of its Subsidiaries.  

Neither the Company nor any Member nor Director, nor any Affiliate or investment manager of 

any thereof, by virtue of this Agreement, shall have any rights in and to any such independent 

venture or the income or profits derived therefrom.  Notwithstanding any duty otherwise existing 

at law or in equity, no Member or Director shall have any obligation hereunder to present any 

business opportunity to the Company, even if the opportunity is one that the Company might 

reasonably have pursued or had the ability or desire to pursue, in each case, if granted the 

opportunity to do so and, to the fullest extent permitted by law, no Member shall be liable to the 

Company or any other Member (or any Affiliate or investment manager thereof) for breach of any 

fiduciary or other duty relating to the Company (whether imposed by applicable law or otherwise), 

by reason of the fact that such Member pursues or acquires such business opportunity, directs such 

business opportunity to another Person or fails to present such business opportunity or information 

regarding such business opportunity, to the Company; provided, however, that none of the 

foregoing shall apply to the Management Director or any other Director that is an officer or 

employee of the Company. 

7.5 Use of Name and Trade Marks.   

(a) Each Member shall not, without the prior written consent of the Company, use in 

advertising, publicity or other similar public usage  the name of the Company or any of its 
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Affiliates (other than, if applicable, such Member) or any trade name, trademark, trade device, 

logo service mark, symbol or abbreviation, contraction or simulation thereof owned or used by the 

Company or any of its Affiliates (other than, if applicable, such Member). 

(b) The Company shall not, without the prior written consent of the Member in 

question for each instance, use in advertising, publicity or otherwise the name of any Member or 

its Affiliates (other than the Company) or investment managers or any trade name, trademark, 

trade device, logo service mark, symbol or abbreviation, contraction or simulation thereof owned 

or used by a Member or its Affiliates (other than the Company) or investment managers. 

Article VIII 

Books, Records and Accounting; Information Rights  

8.1 Books of Account; Access.  The Board shall cause to be entered in appropriate 

books, kept at the Company’s principal place of business, all transactions of or relating to the 

Company.  The books and records of the Company shall be made and maintained, and the financial 

position and the results of operations recorded, at the expense of the Company, in accordance with 

such method of accounting as is determined by the Board.  Each Member, for any purpose 

reasonably related to such Member’s interest as a Member in the Company, shall have access to 

and the right, at such Member’s sole cost and expense, to inspect and copy such books and records 

and to discuss the affairs, finances and accounts of the Company and its Subsidiaries with the 

officers, employees and the other Representatives of the Company and its Subsidiaries during 

normal business hours; provided that the inspecting Member shall be responsible for any out-of-

pocket costs or expenses incurred by the Company in making any books and records available for 

inspection.   

8.2 Deposits of Funds.  All funds of the Company shall be deposited in its name in such 

checking, money market or other account or accounts as the Board may from time to time 

designate; withdrawals shall be made therefrom on such signature or signatures as the Board shall 

determine. 

8.3 Information Rights.  

(a) Each Member shall have the right to receive the following information (which right 

the Company may satisfy by providing access to each Member to a confidential website (which 

may be hosted by or otherwise provided by a transfer agent that has been engaged by the Company 

for the purpose of disseminating such information) and timely posting such information on such 

website (which website shall have a system of email notification of new postings and may require 

confirmation by viewers of the site of customary “click-through” confidentiality features, a 

“Secure Site”)), and each Member may share and discuss such information (along with any other 

information provided to Members pursuant to this Agreement and otherwise made available to 

Members via the Secure Site) with any Exempt Person as well as any bona fide prospective 

purchaser of Common Interests or indebtedness for borrowed money incurred by the Company or 

its Subsidiaries and held by such Member that (x) is not a Competitor (unless approved by the 

Board) and (y)(i) has entered into, and delivered to the Company, a confidentiality agreement 

regarding the treatment of such information (and for the avoidance of doubt, at its election, the 

Company may share and discuss such information with any prospective purchaser of Common 
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Interests or (ii) has entered into, and delivered to such Member, a confidentiality agreement 

regarding the treatment of such information containing provisions at least as restrictive as those 

set forth in Section 6.13 and provides that the Company shall be a third party beneficiary with full 

enforcement rights thereunder: 

(i) as soon as available and, in any event, within one hundred and twenty (120) 

days of the end of each Fiscal Year, copies of annual consolidated financial statements of 

the Company and its Subsidiaries as of the end of such Fiscal Year, which financial 

statements shall (x) be prepared in accordance with GAAP, and (y) be audited by a 

nationally recognized accounting firm approved by the Board; and 

(ii) as soon as available and, in any event, within sixty (60) days after the end 

of each of the first three quarters of each Fiscal Year or such earlier date as the Company 

or any of its Subsidiaries may be required to deliver such information to the Company’s 

lenders under any credit agreement, indenture or similar agreement with respect to 

indebtedness for borrowed money of the Company or any of its Subsidiaries, consolidated 

financial statements of the Company and its Subsidiaries for the quarterly period then 

ended, prepared in accordance with GAAP, subject to the absence of footnotes and to year-

end adjustments (collectively, the “Quarterly Financials”).  

(b) The Company shall host, and each Member shall have access to, regular conference 

calls with senior officers of the Company to discuss the results of operations for the relevant 

reporting period, which calls shall include a reasonable and customary question and answer 

session.  Each such call shall be hosted no later than ten (10) Business Days after the Company 

furnishes the corresponding annual or quarterly report in accordance with this Section 8.3. 

(c) For so long as the Common Interests remain outstanding and during any period 

during which the Company is not subject to Section 13 or Section 15(d) of the Exchange Act, as 

amended, nor exempt therefrom pursuant to Rule 12g3-2(b), the Company shall furnish to the 

holders of Common Interests and, upon their request, prospective purchasers of the Common 

Interests, the information required to be delivered pursuant to Rule 144A(d)(4) under the Securities 

Act. 

(d) The Company shall furnish to the holders of Common Interests, upon reasonable 

request and at the cost of such requesting holders, any information reasonably required by the 

holders of Common Interests in connection with their tax reporting obligations, to the extent such 

information is reasonably available to the Company. 

(e) During the term of the Company’s existence, there shall be maintained in the 

Company’s principal office or at the office of the Company’s agents and representatives all records 

required to be kept pursuant to the Act, including (whether or not so required) a current list of the 

names, addresses and Common Interests held by each of the Members (including the dates on 

which each of the Members became a Member), copies of federal, state and local information or 

income tax returns for each of the Company’s tax years, copies of this Agreement and each of the 

Company’s organizational documents, including all amendments thereto and restatements thereof, 

and correct and complete books and records of account of the Company.  Prior to any termination 

of the Company’s existence, the Company shall use all reasonable efforts to ensure that, for a 
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period of six (6) years after any such termination, such information, to the extent still in existence 

and available, may be obtained by a Member’s request in writing to a legal advisor or agent of the 

Company to be designated prior to any such termination, with the cost (as reasonably determined 

by such legal advisor or agent) of accessing and providing such information being borne by the 

requesting Member. 

(f) Upon the written request of any Member, the Company shall promptly certify to 

such Member the number of Common Interests, Warrants and any other issued and outstanding 

equity security of the Company held by such Member on the books and records of the Company 

as of the date of such written request; provided, to the extent the Company elects to engage a 

transfer agent to maintain the records required pursuant to Section 8.3(e), such certification (or a 

statement of similar effect) may be provided by the Company’s transfer agent. 

(g) The rights of each Member granted pursuant to Sections 8.3(a) through 8.3(e) of 

this Agreement shall be freely Transferable, in whole or in part, by such Member in connection 

with any Transfer of its Common Interests otherwise permitted in accordance with Article V. 

(h) The Company shall provide to each Director copies of any materials distributed or 

made available to any other Directors.   

8.4 Information Rights of the Company.  The Company may from time to time 

(including in connection with the admission of a new Member), but a Member may be compelled 

to answer no more frequently than once per calendar quarter (unless, with respect to 

clause (i) hereof, required by applicable law), reasonably request of any or all Members (at the 

expense of the Company) information (i) needed by the Company to comply with applicable law 

and/or (ii) regarding such Member’s “accredited investor” status (within the meaning of 

Regulation D promulgated under the Securities Act). 

8.5 Tax Matters.  It is the intent of the Members that the Company be treated as an 

association taxable as a corporation for U.S. federal and, to the extent applicable, state and local 

income tax purposes.  The Members and the Company shall file all tax returns and shall otherwise 

take all tax and financial reporting positions in a manner consistent with such treatment.  The 

Company has filed Form 8832 with the U.S. Internal Revenue Service to elect to be classified as 

an association taxable as a corporation for U.S. federal income tax purposes as of the Company’s 

date of formation, and the Company is hereby authorized to execute and file any comparable form 

or document required by any applicable U.S. tax law for the Company to be classified as an 

association taxable as a corporation under such tax law. 

Article IX 

Term and Dissolution 

9.1 Term.  The legal existence of the Company shall be perpetual, unless the Company 

is sooner dissolved as a result of an event specified in the Act or pursuant to a provision of this 

Agreement. 

9.2 Dissolution.   
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(a) The Company shall be dissolved and its affairs wound up upon the first to occur of 

the following: 

(i) The entry of a decree of judicial dissolution of the Company under 

Section 18-802 of the Act;  

(ii) The resignation, expulsion, Bankruptcy or dissolution of the last remaining 

Member or the occurrence of any other event which terminates the continued membership 

of the last remaining Member in the Company, unless the business of the Company is 

continued without dissolution in accordance with the Act;  

(iii) The approval of, each of (A) the Board and (B) the holders of at least a 

majority of the issued and outstanding Common Interests entitled to vote pursuant to 

Section 6.8(a)(i); and 

(iv) The occurrence of any other event that causes the dissolution of a limited 

liability company under the Act, unless the Company is continued without dissolution in 

accordance with the Act. 

(b) Upon dissolution of the Company, the business of the Company shall continue for 

the sole purpose of winding up its affairs.  The winding up process shall be carried out by the 

Members unless the dissolution is caused by an event of withdrawal by the sole remaining 

Member, in which case the Board shall appoint a liquidating trustee.  Otherwise, a liquidating 

trustee may be appointed for the Company by vote of a majority in Percentage Interest of the 

Members holding Common Interests entitled to vote (the Members or such liquidating trustee 

appointed by the Board or the Members is referred to herein as the “Liquidator”).  In winding up 

the Company’s affairs, every effort shall then be made to dispose of the assets of the Company in 

an orderly manner, having regard to the liquidity, divisibility and marketability of the Company’s 

assets.  The Liquidator shall not be entitled to be paid by the Company any fee for services rendered 

in connection with the liquation of the Company, but the Liquidator (whether one or more 

Members or a liquidating trustee) shall be reimbursed by the Company for all third-party costs and 

expenses incurred by it in connection therewith and shall, to the fullest extent permitted by law, 

be indemnified by the Company with respect to any action brought against it in connection 

therewith by applying, mutatis mutandis, the provisions of Section 11.1. 

9.3 Application and Distribution of Assets.  Upon a windup of the Company, the 

Company shall distribute its assets as follows:   

(a) first, to creditors of the Company, including Members and Directors who are 

creditors, to the extent permitted by law, in satisfaction of liabilities of the Company (whether by 

payment or the making of reasonable provision for the payment thereof) and including any 

contingent, conditional and unmatured liabilities of the Company, taking into account the relative 

priorities thereof;  

(b) second, to the Members and former Members in satisfaction of liabilities under the 

Act for distributions to such Members and former Members; and 
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(c) third, subject to Section 3.9(b), to Members holding Common Interests in 

accordance with their Percentage Interests of Common Interests. 

9.4 Termination of the LLC.  Subject to Section 2.7, the separate legal existence of the 

Company shall terminate upon a Reorganization or when all assets of the Company, after payment 

of or due provision for all debts, liabilities and obligations of the Company, shall have been 

distributed to the Members in the manner provided for in this Article IX and a certificate of 

cancellation of the Certificate shall have been filed in the manner required by Section 18-203 of 

the Act. 

Article X 

Representations and Warranties of Members 

Each Member severally, but not jointly, represents and warrants as of the Effective Date to 

the Company and the other Members that: 

10.1 Authority.  Each such Member that is a corporation or a limited liability company 

or a partnership is an entity duly formed and validly existing under the laws of the jurisdiction of 

its formation and the execution, delivery and performance by such Member of this Agreement 

have been duly authorized by all necessary corporate, limited liability company or partnership 

action, as applicable.  Each such Member that is an individual is an individual with full legal 

capacity under the laws of his jurisdiction of domicile and has the capacity to execute, deliver and 

perform this Agreement, and this Agreement has been duly executed and delivered by such 

Member. 

10.2 Binding Obligations.  This Agreement has been duly and validly executed and 

delivered by such Member and constitutes the binding obligation of such Member, enforceable 

against such Member in accordance with its terms. 

10.3 No Conflict.  The execution, delivery and performance by such Member of this 

Agreement will not, with or without the giving of notice or the lapse of time or both, (a) violate 

any provision of law to which such Member is subject, (b) violate any order, judgment or decree 

applicable to such Member or (c) conflict with or result in a breach or default under, any term or 

condition of its certificate of incorporation or bylaws, certificate of limited partnership or 

partnership agreement, certificate of formation or limited liability company agreement, as 

applicable or, except where such conflict, breach or default would not reasonably be expected to, 

individually or in the aggregate, have an adverse effect on such Member’s ability to satisfy its 

obligations hereunder. 

10.4 Investment Experience.  Such Member confirms that the Member has such 

knowledge and experience in financial and business matters that such Member is capable of 

evaluating the merits and risks of an investment in the Common Interests and of making an 

informed investment decision and understands that (a) this investment is suitable only for an 

investor that is able to bear the economic consequences of losing its entire investment, (b) the 

acquisition of Common Interests hereunder is a speculative investment that involves a high degree 

of risk of loss of the entire investment and (c) there are substantial restrictions on the transferability 

of and there will be no public market for, the Common Interests. 
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10.5 Accredited Investor.  Such Member is an “accredited investor” within the meaning 

of Regulation D, Rule 501(a), promulgated by the SEC under the Securities Act. 

10.6 Nonreliance.  No promise, agreement, statement or representation that is not 

expressly set forth in this Agreement or in any other agreement by and among any of the Company, 

the Members or their respective Affiliates and investment managers has been made to such 

Member by any other Member or any other Member’s Affiliates, investment managers, counsel, 

agent or any other Person with respect to the terms set forth in this Agreement, and such Member 

is not relying upon any such promise, agreement, statement or representation of the Company, any 

other Member or any other Member’s Affiliates, or their respective investment managers, 

counsels, agents or any other Persons. 

Article XI 

General Provisions 

11.1 Exculpation and Indemnification.   

(a) Unless specifically set forth herein, to the fullest extent permitted by applicable 

law, no Member, officer, Director, employee or agent of the Company or any Subsidiary of the 

Company and no officer, director, employee, Representative, agent, investment manager or 

Affiliate of any Member (collectively, the “Covered Persons”) shall be liable to the Company or 

any other Person who is bound by this Agreement for any loss, damage or claim incurred by reason 

of any act or omission performed or omitted by such Covered Person in good faith on behalf of 

the Company and in a manner reasonably believed to be within the scope of the authority conferred 

on such Covered Person by this Agreement, except that a Covered Person shall be liable for any 

such loss, damage or claim incurred by reason of such Covered Person’s fraud, gross negligence 

or willful misconduct as determined by a final, non-appealable judgment of a court of competent 

jurisdiction. 

(b) To the fullest extent permitted by applicable law, a Covered Person shall be entitled 

to indemnification from the Company for any loss, damage or claim incurred by such Covered 

Person by reason of any act or omission performed or omitted by a Covered Person in good faith 

on behalf of the Company and in a manner reasonably believed to be within the scope of the 

authority conferred on such Covered Person by this Agreement, except that no Covered Person 

shall be entitled to be indemnified in respect of any loss, damage or claim incurred by such Covered 

Person by reason of such Covered Person’s fraud, gross negligence or willful misconduct with 

respect to such acts or omissions as determined by a final, non-appealable judgment of a court of 

competent jurisdiction.  To the fullest extent permitted by applicable law, expenses (including 

legal fees) incurred by a Covered Person defending any claim, demand, action, suit or proceeding 

shall be advanced by the Company prior to the final disposition of such claim, demand, action, suit 

or proceeding upon demand by such Covered Person and receipt by the Company of an 

undertaking by or on behalf of such Covered Person to repay such amount if it shall be determined 

that the Covered Person is not entitled to be indemnified as authorized in this Section 11.1. 

(c) A Covered Person shall be fully protected in relying in good faith upon the records 

of the Company and upon such information, opinions, reports or statements presented to the 

Company by any Person as to matters the Covered Person reasonably believes are within such 
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other Person’s professional or expert competence and who has been selected with reasonable care 

by or on behalf of the Company, including information, opinions, reports or statements as to the 

value and amount of the assets, liabilities or any other facts pertinent to the existence and amount 

of assets of the Company from which distributions to any Member might properly be paid. 

(d) As of or prior to the Effective Date, the Company has obtained directors’ and 

officers’ liability insurance for the Directors and officers of the Company, if any (a “D&O 

Insurance Policy”), with coverage under such D&O Insurance Policy to be effective no later than 

the Effective Date, naming each Director and officer as an insured in such a manner as to provide 

such Director the same rights and benefits, subject to the same limitations, as are accorded to the 

Directors or officers of the Company most favored by such D&O Insurance Policy.  The Company 

shall use its commercially reasonable efforts to maintain a D&O Insurance Policy at all times on 

terms that are no less favorable to the Directors and officers than the D&O Insurance Policy entered 

into pursuant to the first sentence of this Section 11.1(d). 

(e) The Company hereby acknowledges that a Covered Person may have certain rights 

to indemnification, advancement of expenses and/or insurance provided by companies for which 

such Covered Person serves as a director, officer or employee (collectively, the “Other 

Indemnitors”).  The Company hereby agrees that it (i) is the indemnitor of first resort (i.e., its 

obligations to a Covered Person are primary and any obligation of the Other Indemnitors to 

advance expenses or to provide indemnification for the same expenses or liabilities incurred by or 

on behalf of such Covered Person are secondary), (ii) shall be required to advance the full amount 

of expenses incurred by or on behalf of such Covered Person and shall be liable for the full amount 

of all expenses, judgments, penalties, fines and amounts paid in settlement to the extent not 

prohibited by applicable law and as required by the terms of this Agreement, without regard to any 

rights such Covered Person may have against the Other Indemnitors and (iii) irrevocably waives, 

relinquishes and releases the Other Indemnitors from any and all claims against the Other 

Indemnitors for reimbursement, subrogation or any other recovery of any kind in respect thereof.  

The Company further agrees that no advancement or payment by the Other Indemnitors on behalf 

of a Covered Person with respect to any claim for which a Covered Person has sought 

indemnification from the Company shall affect the foregoing and the Other Indemnitors shall have 

a right of reimbursement and/or be subrogated to the extent of such advancement or payment to 

all of the rights of recovery of a Covered Person against the Company.  The Company and any 

Covered Person agree that the Other Indemnitors are express third-party beneficiaries of the terms 

of this Section 11.1(e). 

11.2 Entire Agreement; Amendments.   

(a) This Agreement (including the exhibits and annexes attached hereto) contains the 

sole and entire agreement of the parties hereto with respect to the subject matter hereof and 

supersedes all prior agreements and understandings relating to such subject matter.  

(b) Subject to the proviso hereafter, this Agreement may be modified or amended or 

supplemented with the approval of the holders of at least a majority of the issued and outstanding 

Common Interests entitled to vote; provided, however, that, notwithstanding anything in this 

Agreement to the contrary, (i) without the consent of any Member, the Board may amend Exhibit 

C from time to time so as to accurately reflect the information contained thereon upon (A) the 
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withdrawal of a Member, (B) the admission of a new Member and (C) any changes to Percentage 

Interests and the number of Common Interests held by Members as a consequence thereof, (ii) any 

change to any voting, consent or approval threshold or requirement specified in this Agreement 

shall require the approval of Members or Directors, as the case may be, constituting at least such 

voting, consent or approval threshold or otherwise satisfying such requirement, (iii) any 

amendment to this Agreement or any limited liability company agreement, charter, bylaws or 

comparable organizational document of the Company or any material Subsidiary of the Company 

that could reasonably be expected to materially adversely affect any holder or group of holders of 

Common Interests in the Company in a manner that is disproportionate to the effect on any other 

holder or group of holders of Common Interests in the Company shall require the prior written 

consent of such holder or, with respect to a group of holders, a majority of such holders of Common 

Interests and (iv) any amendment to  Section 3.2(a) (Capital Contributions), Section 5.1 (Transfers 

Generally), 5.2 (Tag-Along Rights), 5.3 (Drag-Along Rights), 5.4 (Preemptive Rights), 5.5 

(General Restrictions on Transfer), 5.8 (Registration Rights), Annex I (Registration Rights), 6.8(b) 

(Approval of Affiliate Transactions) and 8.3 (Information Rights), in each case, shall require the 

affirmative consent of the holder of at least two-thirds (2/3) of the issued and outstanding Common 

Interests.  

11.3 Avoidance of Provisions.  No party hereto shall avoid the provisions of this 

Agreement by making one or more Transfers to one or more Affiliates and then disposing of all or 

any portion of such party’s interest in any such Affiliate. 

11.4 Binding Agreement.  The covenants and agreements herein contained shall inure to 

the benefit of and shall be binding upon the parties hereto and their respective Representatives, 

successors in interest and permitted assigns.  

11.5 Notices.  Unless otherwise provided in this Agreement, any and all notices 

contemplated by this Agreement shall be deemed adequately given if in writing and delivered in 

hand, or upon receipt when sent by telecopy or electronic transmission confirmed by one of the 

other methods for providing notice set forth herein, or one (1) Business Day after being sent, 

postage prepaid, by nationally recognized overnight courier (e.g., Federal Express), or five (5) 

Business Days after being sent by certified or registered mail, return receipt requested, postage 

prepaid, to the party or parties for whom such notices are intended.  All such notices to Members 

shall be addressed to the last address of record on the books of the Company; all such notices to 

the Company shall be addressed to the Company at the address set forth in Section 2.4 or at such 

other address as the Company may have designated by notice given in accordance with the terms 

of this subsection.  

11.6 Governing Law.  This Agreement and any controversy, dispute or claim arising 

hereunder or related hereto (whether by contract, tort or otherwise) shall be governed by, and 

construed and enforced in accordance with, the domestic laws of the State of Delaware, all rights 

and remedies being governed by such laws, without regard to any choice of law or conflict of laws 

rules (whether of the State of Delaware or any other jurisdiction) that would cause the application 

of the laws of any jurisdiction other than the State of Delaware and without regard to any 

borrowing statute that would result in the application of the statutes of limitations or repose of any 

other jurisdiction.  In furtherance of the foregoing, the laws of the State of Delaware will control 
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even if under such jurisdiction’s choice of law or conflict of law analysis, the substantive or 

procedural law of some other jurisdiction would ordinarily or necessarily apply.  

11.7 Consent to Jurisdiction; WAIVER OF JURY TRIAL.   

(a) The Company and each Member (i) irrevocably submits to the exclusive 

jurisdiction of the Chancery Court of the State of Delaware and the United States District Court 

for the District of Delaware (and the appropriate appellate courts), for the purposes of any suit, 

action or other proceeding arising out of this Agreement and (ii) agrees to commence any such 

action, suit or proceeding either in the United States District Court for the District of Delaware or 

if such suit, action or other proceeding may not be brought in such court for jurisdictional reasons, 

in the Chancery Court of the State of Delaware.  Notwithstanding the foregoing, any party hereto 

may commence an action, suit or proceeding with any governmental body anywhere in the world 

for the sole purpose of seeking recognition and enforcement of a judgment of any court referred 

to in the first sentence of this Section 11.7(a).  The Company and each Member further (x) agrees 

that service of any process, summons, notice or document by U.S. registered mail to such party’s 

respective address set forth on the Member List (or in the case of the Company, at the Company’s 

principal office in Delaware) shall be effective service of process for any action, suit or proceeding 

in Delaware with respect to any matters to which it has submitted to jurisdiction in this Section 

11.7(a) and (y) irrevocably and unconditionally waives any objection to the laying of venue of any 

action, suit or proceeding arising out of this Agreement in (A) the Chancery Court of the State of 

Delaware, or (B) the United States District Court for the District of Delaware, and hereby further 

irrevocably and unconditionally waives and agrees not to plead or claim in any such court that any 

such action, suit or proceeding brought in any such court has been brought in an inconvenient 

forum.   

(b) THE COMPANY AND EACH MEMBER HEREBY WAIVES, TO THE 

FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO 

A TRIAL BY JURY IN ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF, 

INVOLVING OR OTHERWISE IN RESPECT OF THIS AGREEMENT OR SUCH MEMBER’S 

OWNERSHIP OF COMPANY COMMON EQUITY.  THE COMPANY AND EACH MEMBER 

(I) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF THE 

COMPANY OR ANY MEMBER HAS REPRESENTED, EXPRESSLY OR OTHERWISE, 

THAT THE COMPANY OR SUCH MEMBER WOULD NOT, IN THE EVENT OF 

LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND 

(II) ACKNOWLEDGES THAT THE COMPANY AND EACH MEMBER HAS BEEN 

INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 

MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 11.7(B). 

11.8 Construction.  The language used in this Agreement shall be deemed to be the 

language chosen by the parties to express their mutual intent and, to the fullest extent permitted by 

law, the parties intend that no rule of strict construction will be applied against any party. 

11.9 Severability.  The invalidity or unenforceability of any particular provision of this 

Agreement shall not affect the other provisions hereof, and this Agreement shall be construed in 

all respects as if such invalid or unenforceable provision was omitted.  In the case of any such 
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invalidity or unenforceability, the parties hereto agree to use all reasonable best efforts to achieve 

the purpose of such provision by a new legally valid and enforceable stipulation.  

11.10 Counterparts, Electronic Copies.  This Agreement may be executed in multiple 

counterparts, including by electronic transmission or portable document format (.pdf), each of 

which shall be deemed an original, but all of which together shall constitute one and the same 

instrument. 

11.11 Survival.  The provisions of Sections 6.13 and 7.5 and this Article XI shall survive 

the termination of this Agreement for any reason or the dissolution of the Company.  Subject to 

the Act, all other rights and obligations of the Members shall cease upon the earlier of the 

termination of this Agreement or dissolution of the Company.   

11.12 Termination.   

(a) This Agreement will be automatically effective as of the Effective Date and will 

continue in effect until the earlier to occur of (i) its termination by the unanimous written consent 

of all Members of the Company, (ii) the dissolution, liquidation or winding up of the Company 

and (iii) the consummation of a Drag-Along Sale in accordance with Section 5.3, in which, for 

whatever reason, all of the Members participate either as Selling Members or Compelled Members. 

(b) Sections 5.1 through 5.5, Section 6.8, Section 6.9, Section 7.4, Section 8.3, Section 

8.4 and Article IX shall automatically terminate upon (i) a Qualified IPO or (ii) the listing of any 

equity securities of the Company on the NASDAQ, the NYSE or another U.S. national securities 

exchange.   

11.13 Further Assurance.  Each party to this Agreement agrees to execute, acknowledge, 

deliver, file and record such further certificates, amendments, instruments and documents and to 

do all such other acts and things, as may be required by law or as, in the reasonable judgment of 

the Board, may be necessary or reasonably advisable to carry out the intent and purpose of this 

Agreement. 

[Signature pages follow] 
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[SIGNATURE PAGE TO A&R LLC AGREEMENT OF UTEX INDUSTRIES HOLDINGS, LLC] 

 

IN WITNESS WHEREOF, the Members signatory hereto have entered into this 

Agreement on the date first above written: 

      

 MEMBERS: 

[●]Member 

 

       

Name:  

Title:   
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[SIGNATURE PAGE TO A&R LLC AGREEMENT OF UTEX INDUSTRIES HOLDINGS, LLC] 

 

[●], 

Member 

By:                                                          

            Name:  

            Title:    
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 Annex I 
 

Annex I 

Registration Rights 

 

[see attached] 
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 A-1 
 

Exhibit A 

Certificate of Formation 

 

[see attached] 
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B-1 
 

Exhibit B 

Form of Warrant  

 

[see attached] 
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C-1 

Exhibit C 

Name and Notice Information of Members, Number of Common Interests and Percentage Interests 
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E-1 

Exhibit D 

Capital Contributions 
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E-1 

Exhibit E 

Form of Joinder Agreement 

 

This Joinder Agreement (this “Joinder Agreement”) is made as of [________ ___, 20__] 

by the undersigned (the “Transferee”) in accordance with the Amended and Restated Limited 

Liability Company Agreement of Utex Industries Holdings, LLC, dated as of [●], 2020 (as the 

same may be amended from time to time in accordance with its terms, the “LLC Agreement”).  

Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in 

the LLC Agreement. 

The Transferee hereby acknowledges, agrees and confirms that, by its execution of this 

Joinder Agreement, it shall become a party to the LLC Agreement and shall be fully bound by and 

subject to, all of the covenants, terms and conditions of the LLC Agreement as though an original 

party thereto and shall be deemed and is hereby admitted as, a Member for all purposes thereof 

and entitled to all the rights incidental thereto, as of the date first written above. 

The Transferee hereby makes the representations and warranties of a Member set forth in 

the LLC Agreement. 

IN WITNESS WHEREOF, the undersigned has executed this Joinder Agreement as of the 

date first written above and hereby authorizes this signature page to be attached to a counterpart 

of the LLC Agreement.  

 

[TRANSFEREE] 

 

By:  

 Name: 

 Title:  
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Schedule I 

Schedule I 

Competitors1 

 

 

 

 

                                                      
1 Contents of Schedule I to be determined by Board in accordance with the terms of this Agreement. 
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Exhibit D-1 

Redline: LLC Agreement for Reorganized UTEX Parent   
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AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT
OF UTEX INDUSTRIES HOLDINGS, LLC

This Amended and Restated Limited Liability Company Agreement of Utex Industries
Holdings, LLC (the “Company”) is made as of [●]December 3, 2020 (the “Effective Date”), by
and among the Members listed on the signature pages hereto.  Capitalized terms used herein and
not otherwise defined herein shall have the meanings set forth in Section 1.1.

Recitals

WHEREAS,  the Company was formed on November 21, 2017 as a limited liability
company pursuant to the Act, by the filing of a Certificate of Formation of the Company (the
“Certificate”), with the office of the Secretary of State of the State of Delaware;

WHEREAS, the initial member of the Company, entered into the Limited Liability
Company Agreement of the Company on November 21, 2017 (the “Original LLCA”).;

WHEREAS, the Company has filed a Form 8832 with the U.S. Internal Revenue Service
to elect to be classified as an association taxable as a corporation as of its formation on
November 21, 2017.;

WHEREAS, the Company, UTEX Holding, Inc., a corporation incorporated under the
laws of Delaware (“Utex Holding”), Industrial Sealing Solutions Holdings Inc., UI Sealing
Technologies Intermediate Holdings, Inc., UTEX Industries, Inc., Applied Rubber Technology,
Inc., CAM Specialty Intermediate Holdings, Inc., CAM Specialty Products, Inc., Duraquest, Inc.,
Work Manufacturing, LLC, Energy Products LLC, and Arefco Seals, Inc., commenced voluntary
reorganization cases under Chapter 11 of Title 11 of the United States Code, 11 U.S.C. §§
101-1532 in the United States Bankruptcy Court for the Southern District of Texas on October 8,
2020, pursuant to a Restructuring Support Agreement, dated October 1, 2020 (the “RSA”),
which sets forth the plan of reorganization of the Company and certain of its Subsidiaries (the
“Plan”); and

WHEREAS, the Company desires to amend and restate the Original LLCA in connection
with and pursuant to the Plan and (a) issue Common Interests to existing holders of First Lien
Loans and Second Lien Loans as more particularly described in the Plan and (b) issue warrants
in the form attached hereto as Exhibit B (the “Warrants”) to existing holders of Second Lien
Loans that entitle the holders thereof to acquire an additional ten percent (10%) of the Common
Interests.

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Members hereby agree as follows:

Article I
Defined Terms

1
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1.1 Definitions.  The following terms shall have the following meanings as used in
this Agreement:

“Act” shall mean the Delaware Limited Liability Company Act, 6 Del. C. § 18-101
et seq., as amended and in effect from time to time and any successor statute.

“Additional Capital Contribution” shall have the meaning set forth in Section 3.2(a).

“Advancing Member” shall have the meaning set forth in Section 3.5.

“Affiliate” shall mean, with respect to a specified Person, a Person that directly, or
indirectly through one or more intermediaries, controls, or is controlled by, or is under common
control with, the Person specified, including a Related Fund of such Person.  For purposes of this
definition, the term “control” (including the terms “controlling”, “controlled by” and “under
common control with”) means the possession, direct or indirect, of the power to direct or cause
the direction of the management and policies of a Person, whether through the ownership of
voting securities, by contract or otherwise.

“Agreement” shall mean this Amended and Restated Limited Liability Company
Agreement, including all annexes and exhibits hereto, as amended, restated or supplemented
from time to time in accordance with the terms hereof.

“Available Cash” at the time of any proposed distribution shall mean the excess, as
determined by the Board, of (a) all unrestricted cash and cash equivalents then held by the
Company to the extent not otherwise required to pay the Company’s expenses that have then
accrued and are due and owing and all outstanding and unpaid current obligations of the
Company as of such time over (b) the amount of reserves established by the Company in
accordance with Section 4.3.

“Bankruptcy” shall have the meaning ascribed thereto in Sections 18-101(1) and 18-304
of the Act.

“Board” shall have the meaning set forth in Section 6.1(a).

“Business Day” shall mean any day other than a Saturday, Sunday or another day on
which commercial banks in New York are required or permitted under applicable laws or
regulations to close.

“Capital Contribution” shall mean, at any date, the amount of all capital contributions
contributed by a Member to the Company in its capacity as such at or prior to such date, which
may be in the form of cash or property.

“Certificate” shall have the meaning set forth in the recitals.

“Chief Executive Officer” shall mean the chief executive officer of the Company.

“Common Interests” shall mean the limited liability company interest(s) of a Member in
the Company representing the rights of a Member to distributions (liquidating or otherwise) and

2
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any and all of the other benefits to which such Member may be entitled as provided in this
Agreement and in the Act, together with the obligations of such Member to comply with all the
provisions of this Agreement and of the Act.

“Company” shall have the meaning set forth in the preamble.

“Company Confidential Information” shall have the meaning set forth in Section 6.13.

“Compelled Members” shall have the meaning set forth in Section 5.3(a).

“Competitor” shall mean any Person set forth on Schedule I and its Affiliates, provided
that Schedule I may be modified by the Board in good faith from time to time (a) to add Persons
who are engaged in the business of manufacturing sealing solutions and other custom engineered
products or who are otherwise competing with the Company or (b) to remove Persons who are
no longer engaged in such business; provided, no investment fund or similar entity that owns
(directly or through Affiliates) a business that is engaged in the business of [manufacturing
sealing solutions and other custom engineered products] or who is otherwise competing with the
Company but which has implemented internal controls to prevent the sharing of Company
Confidential Information (or Member Confidential Information) within the organization to
persons having oversight of, or involvement with, such ownership or investment or with the
management of the competitive entity shall be classified as a Competitor hereunder so long as no
Company Confidential Information (or Member Confidential Information) is disclosed to any
such persons or to the competitive entity. Schedule I shall be made available to any Member (x)
upon request and (y) promptly upon any update by the Board.

“Confirmation Order” shall [have the meaning ascribed to it in the Plan].

“Covered Persons” shall have the meaning set forth in Section 11.1(a).

“D&O Insurance Policy” shall have the meaning set forth in Section 11.1(d).

“Director” shall have the meaning set forth in Section 6.1(a).

“Director Incentive Units” shall have the meaning set forth in Section 3.9(a).

“Director MIP Pool” shall have the meaning set forth in Section 3.9(a).

“Drag-Along Notice” shall have the meaning set forth in Section 5.3(b).

“Drag-Along Sale” shall have the meaning set forth in Section 5.3(a).

“Drag-Along Transaction” shall have the meaning set forth in Section 5.3(a).

“Effective Date” shall have the meaning set forth in the preamble.

“Ending Date” shall have the meaning set forth in Section 5.4(e).

3
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“Exchange Act” shall mean the Securities Exchange Act of 1934, as amended and any
successor statute and the rules and regulations of the SEC thereunder, in each case as in effect
from time to time.

“Excluded Securities” shall have the meaning set forth in Section 5.4(f).

“Exempt Person” shall mean, with respect to any Person, any Affiliate of such Person,
any of such Person’s equity owners, investors, limited partners, investment managers or other
similar Persons of such Person, and such Person’s or such Person’s Affiliates’ respective
Representatives, in each case, who (a) has a reasonable need to know the contents of the
Company Confidential Information or Member Confidential Information, as the case may be, (b)
is informed of the confidential nature of the Company Confidential Information or Member
Confidential Information and (c) is directed to keep such information confidential in accordance
with the terms of this Agreement applicable to Exempt Persons.

“Exit ABL Facility” shall [have the meaning ascribed to it in the Plan].

“Exit First Lien Term Loan Facility” shall [have the meaning ascribed to it in the Plan].

“Fair Market Value” shall mean (i) in the case of Publicly Traded Securities, the average
closing price on the applicable trading exchange or quotation system on each trading day during
the five (5) trading day period ending on the trading day prior to the measurement date, (ii) in the
case of equity securities other than Publicly Traded Securities, the fair market value per equity
security, as determined on a reasonable basis and in good faith by the Board, but without regard
for any liquidity or minority discounts, or (iii) in the case of any other asset or property, the fair
market value of such asset or property, as determined on a reasonable basis and in good faith by
the Board.

“First Lien Loans” shall mean those certain revolving credit loans and term loans under
the First Lien Credit Agreement, dated April 10, 2013 (as amended, supplemented, or otherwise
modified from time to time), among Utex Holding, Utex Industries, Inc., the revolving credit
lenders and term lenders party thereto from time to time, and Bank of America, N.A., as
administrative agent and collateral agent.

“Fiscal Year” shall mean the fiscal year of the Company, which shall end on the Saturday
nearest to JanuaryDecember 31 of each year, unless changed by the Board.

“GAAP” shall mean United States generally accepted accounting principles.

“Incentive Units” means, collectively, the MIP Incentive Units and the Director Incentive
Units.

“Initial Capital Contribution” shall have the meaning set forth in Section 3.1.

“Interested Party” shall have the meaning set forth in Section 6.8(b).

“Issuance Period” shall have the meaning set forth in Section 5.4(e).

4
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“Issuance Price” shall have the meaning set forth in Section 5.4(a).

“Issuance Terms” shall have the meaning set forth in Section 5.4(a).

“Issued Securities” shall have the meaning set forth in Section 5.4(a).

“Liquidator” shall have the meaning set forth in Section 9.2(b).

“Management Director” shall have the meaning set forth in Section 6.2.

“Management Incentive Plan” shall have the meaning set forth in Section 3.9(a).

“Member” shall mean any Person (i) listed on the signature pages hereto and
automatically admitted to the Company as a member pursuant to the Plan and the Confirmation
Order or (ii) hereafter admitted to the Company as an additional or substitute member of the
Company as provided in this Agreement, each in its capacity as a member of the Company, and
shall have the same meaning as the term “member” under the Act, but does not include any
Person who has ceased to be a member of the Company from and after the date such Person has
ceased to be a Member.

“Member Confidential Information” shall have the meaning set forth in Section 6.13.

“Member List” shall have the meaning set forth in Section 5.7.

“MIP Incentive Units” shall have the meaning set forth in Section 3.9(a).

“NASDAQ” shall mean the NASDAQ National Market.

“NYSE” shall mean the New York Stock Exchange.

“Offered Interests” shall have the meaning set forth in Section 5.4(a).

“Original LLCA” shall have the meaning set forth in the recitals.

“Other Indemnitors” shall have the meaning set forth in Section 11.1(e).

“Percentage Interest” shall mean, with respect to a Member, the ratio of the number of
Common Interests held by the Member at any time to the total number of Common Interests
issued and outstanding at such time, expressed as a percentage.

“Person” shall mean any individual, partnership, joint stock company, corporation, entity,
association, trust, limited liability company, joint venture, unincorporated organization and any
government, governmental department or agency or political subdivision of any government.

“Plan” shall have the meaning set forth in the recitals.

5
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“Potential Purchaser” shall mean, with respect to any Selling Member, any Person or
group of Persons other than an Affiliate of such Selling Member or the Company or any of its
Subsidiaries.

“Presiding Director” shall have the meaning set forth in Section 6.7(c).

“Publicly Traded Securities” shall mean securities that are registered under the Securities
Act, are freely tradable and listed for trading on a national securities exchange.

“Purchase Period” shall have the meaning set forth in Section 5.4(b).

“Purchase Right” shall have the meaning set forth in Section 5.4(b).

“Purchase Right Notice” shall have the meaning set forth in Section 5.4(a).

“Purchasing Member” shall have the meaning set forth in Section 5.4(b).

“Qualified IPO” shall mean the issuance by the Company of its Common Interests in an
underwritten primary public offering or any series of underwritten primary public offerings
(other than a public offering pursuant to a registration statement on Form S-8) pursuant to an
effective registration statement filed with the SEC in accordance with the Securities Act
(whether alone or in connection with a secondary public offering) that results in gross proceeds
of at least $[100,000,000].

“Quarterly Financials” shall have the meaning set forth in Section 8.3(a).

“Reallotment Securities” shall have the meaning set forth in Section 5.4(c).

“Related Fund” shall mean, with respect to any Member, any fund, account or investment
vehicle that is controlled, managed advised or sub-advised by such Member, a controlled
Affiliate of such Member or the same investment manager or advisor as such Member or an
Affiliate of such investment manager or advisor.

“Remaining Issued Securities” shall have the meaning set forth in Section 5.4(e).

“Reorganization” shall have the meaning set forth in Section 6.9.

“Representatives” shall have the meaning set forth in Section 6.13.

“Response Notice” shall have the meaning set forth in Section 5.4(b).

“RSA” shall have the meaning set forth in the recitals.

“Sale of the Company” shall mean any of the following: (a) a merger, consolidation,
share exchange, business combination or other sale of the Company or its Subsidiaries into or
with any other Person or Persons, or a transfer of units in a single transaction or a series of
transactions, in which in any case the Members of the Company or the members of its
Subsidiaries immediately prior to such merger, consolidation, share exchange, business
combination or other sale or first of such series of transactions possess less than a majority of the

6
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voting power of the Company’s or its Subsidiaries’ or any successor entity’s issued and
outstanding capital securities immediately after such transaction or series of such transactions; or
(b) a single transaction or series of transactions, pursuant to which a Person or Persons who are
not direct or indirect wholly-owned Subsidiaries of the Company acquire all or substantially all
of the Company’s or its Subsidiaries’ assets determined on a consolidated basis.

“SEC” shall mean the United States Securities and Exchange Commission.

“Second Lien Loans” shall mean those certain term loans under the Second Lien Credit
Agreement, dated April 10, 2013 (as amended, supplemented, or otherwise modified from time
to time) , among Utex Holding, Utex Industries, Inc. the lenders party thereto form time to time,
and UMB Bank, N.A. as successor administrative and collateral agent.

“Secure Site” shall have the meaning set forth in Section 8.3(a).

“Securities Act” shall mean the Securities Act of 1933, as amended and any successor
statute and the rules and regulations of the SEC thereunder, in each case as in effect from time to
time.

“Selling Members” shall have the meaning set forth in Section 5.3(a).

“Subsequent Purchase Period” shall have the meaning set forth in Section 5.4(c).

“Subsidiary” shall mean, with respect to any Person, any corporation fifty percent (50%)
or more of whose stock of any class or classes having by the terms thereof ordinary voting power
to elect a majority of the directors of such corporation is at the time owned by such Person,
directly or indirectly through one or more Subsidiaries, and any other Person, including but not
limited to a joint venture, a general or limited partnership or a limited liability company, in
which such Person, directly or indirectly through one or more Subsidiaries, at the time owns at
least fifty percent (50%) or more of the ownership interests entitled to vote in the election of
managing partners, managers or trustees thereof (or other Persons performing such functions) or
acts as the general partner, managing member, trustee (or Persons performing similar functions)
of such other Person.  For the avoidance of doubt, “Subsidiary” shall include any Person that is
included in the Company’s consolidated group for purposes of preparing the Company’s
consolidated financial statements in accordance with GAAP.

“Tag-Along Notice” shall have the meaning set forth in Section 5.2(b).

“Tag-Along Offered Interests” shall have the meaning set forth in Section 5.2(a).

“Tag-Along Purchaser” shall have the meaning set forth in Section 5.2(a).

“Tag-Along Record Date” shall have the meaning set forth in Section 5.2(b).

“Tag-Along Rightholder” shall have the meaning set forth in Section 5.2(a).

“Tag-Along Rightholder’s Offer” shall have the meaning set forth in Section 5.2(b).
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“Tag-Along Sale” shall have the meaning set forth in Section 5.2(a).

“Tag-Along Seller” shall have the meaning set forth in Section 5.2(a).

“Transfer” shall mean, (i) when used as a verb, to sell, transfer, assign, encumber or
otherwise dispose of, directly or indirectly, voluntarily or involuntarily, by operation of law or
otherwise and (ii) when used as a noun, a direct or indirect, voluntary or involuntary, sale,
transfer, assignment, encumbrance or other disposition by operation of law or otherwise;
provided, however, that a pledge in the ordinary course of business in connection with a bona
fide financing arrangement shall not be deemed to be a Transfer but a foreclosure pursuant
thereto shall be deemed to be a Transfer.

“Utex Holding” shall have the meaning set forth in the recitals.

“Warrants” shall have the meaning set forth in the recitals.

1.2 Rules of Construction.  Unless the context otherwise requires, definitions in this
Agreement apply equally to both the singular and plural forms of the defined terms.  The terms
“include” and “including” and other words of similar import shall be deemed to be followed by
the phrase “without limitation”.  The terms “herein”, “hereof” and “hereunder” and other words
of similar import refer to this Agreement as a whole and not to any particular section or
subsection.  The headings appear as a matter of convenience only and shall not affect the
interpretation of this Agreement.  All section, subsection, clause and exhibit references not
attributed to a particular document shall be references to such parts of this Agreement.  All
equity percentage calculations set forth in this Agreement shall exclude therefrom any equity
interests in the Company (including interests convertible into or exercisable or exchangeable for
such equity interests) that constitute Excluded Securities, in addition to any other equity interests
to be excluded from such calculations pursuant to the terms of this Agreement.

Article II
Organization

2.1 Formation of the Company.  The Company was formed as a limited liability
company under the Act by the filing of the Certificate with the Secretary of State of the State of
Delaware on November 21, 2017.  The Company shall accomplish all filing, recording,
publishing and other acts necessary or appropriate for compliance with all requirements for
operation of the Company as a limited liability company under this Agreement and the Act and
under all other applicable laws of the State of Delaware and such other jurisdictions in which the
Company determines that it may conduct business.

2.2 Name.  The name of the Company shall be “Utex Industries Holdings, LLC”, as
such name may be modified from time to time by the Board as it may deem advisable.

2.3 Purpose.  Subject to any limitations on the activities of the Company otherwise
specified in this Agreement, the purpose and business of the Company shall be to (a) engage in
any and all activities as the Board may reasonably determine to be necessary or advisable to the
carrying out of the foregoing purpose and business of the Company and (b) conduct any other
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business or activity that may be conducted by a limited liability company organized pursuant to
the Act.

2.4 Registered Office; Registered Agent; Principal Office; Other Offices.  The
registered office of the Company shall be the office of the initial registered office named in the
Certificate or such other registered office (which need not be a place of business of the
Company) as the Board may designate from time to time in the manner provided by the Act.  The
registered agent of the Company shall be the Corporation Trust Company, or such other Person
or Persons as the Board may designate from time to time in the manner provided by the Act.  The
address of the principal office of the Company on the date hereof is Corporation Trust Center,
21209 Orange, Street, Wilmington, Delaware and the Company shall maintain there the records
required to be maintained under Section 18-305 of the Act.  In addition, the Company may
maintain such other offices as the Board may deem advisable at any other place or places within
or without the State of Delaware.

2.5 Interest of Members; Property of Company.  Common Interests held by a Member
shall be personal property of such Member for all purposes.  All real and other property owned
by the Company shall be deemed property of the Company that is owned by the Company as an
entity, and no Member shall own such property in an individual capacity.  No Member shall be
entitled to interest on or with respect to any Capital Contribution.  Except as provided in this
Agreement, no Member shall be entitled to withdraw any part of such Member’s Capital
Contribution or to receive distributions from the Company.

2.6 Limited Liability.  Except as otherwise expressly required by the Act, the debts,
obligations and liabilities of the Company, whether arising in contract, tort or otherwise, shall be
the debts, obligations and liabilities solely of the Company, and no Member shall be obligated
personally for any such debt, obligation or liability solely by reason of being a Member of the
Company.

2.7 Term.  The term of the Company commenced on the date of filing of the
Certificate, and shall be perpetual unless the Company is earlier dissolved and its existence
terminated in accordance with the provisions of this Agreement.

Article III
Contributions of Members

3.1 Initial Contributions.  Pursuant to the Plan and the Confirmation Order, each
Member shall be automatically deemed to have made the initial Capital Contributions (the
“Initial Capital Contributions”) set forth in Exhibit D in exchange for its Common Interests.
After giving effect to the Initial Capital Contributions, each Member shall hold the Common
Interests set forth on Exhibit C opposite such Member’s name.

3.2 Additional Capital Contributions.

(a) Subject to Section 5.4 and Section 3.2(b), in addition to the Initial Capital
Contributions, Members may from time to time make Capital Contributions to the Company
(each, an “Additional Capital Contribution” and, for the avoidance of doubt, any Initial Capital
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Contribution shall not be deemed to be an Additional Capital Contribution) at such times and in
such amounts as the Board may determine to accept from the Members.  Except as required by
law, no Member shall be required to make any Additional Capital Contributions to the Company.

(b) Additional Capital Contributions shall be made in cash or, with the approval of
the Board, in other property.  The value assigned to any non-cash Additional Capital
Contribution shall be equal to the Fair Market Value thereof.

3.3 Return of Contributions.  No Member shall be entitled to the return of any part of
its Capital Contributions except as specified in this Agreement.  An unrepaid Capital
Contribution is not a liability of the Company or of any Member.  A Member is not required to
contribute or to lend any cash or property to the Company to enable the Company to return any
Member’s Capital Contributions.

3.4 Interest on Capital Contributions.  No Member shall be entitled to interest on, or
with respect to, any Capital Contribution.

3.5 Advances by Members.  If the Company does not have sufficient funds to pay its
obligations, any Member(s) that may agree to do so, with the consent of the Board, may advance,
as a loan, all or part of the funds required to, or on behalf of, the Company (such advancing
Member, the “Advancing Member”); provided that, if the procedures set forth in Section 5.4
have not yet been separately complied with, then within ten (10) Business Days after the
issuance of such loan, the Company shall provide to each Member who has a Purchase Right: (i)
the Purchase Right Notice required by Section 5.4(a) and (ii) the Purchase Right to acquire up to
a pro rata portion of the applicable loan that such Member would have been entitled to fund
pursuant to the procedures set forth in Section 5.4 had this Section 3.5 not been invoked, subject
to such eligible Member’s delivery of a Response Notice pursuant to Section 5.4(b) prior to the
expiration of the Purchase Period, and which shall be on the same terms and conditions provided
in the provisions of Section 5.4. The closing of such acquisition shall take place as soon as
reasonably practicable. If one or more Members exercise the election to make an acquisition, the
Company shall give effect to each such exercise by (i) requiring that the Advancing Member (in
which case the Advancing Member hereby agrees to) sell down a portion of the applicable loan,
(ii) issuing an additional loan to such Member or (iii) a combination of (i) and (ii), so long as
such action effectively provides such Member with the same amount of the loan that such
Member would have been entitled to had this Section 3.5 not been invoked.  For the avoidance of
doubt, an advance described in this Section 3.5 constitutes a loan from such Member(s) to the
Company, and shall not constitute a Capital Contribution.

3.6 Common Interests.

(a) The Company shall have one class of Common Interests, which shall constitute
limited liability company interests under the Act.  All Common Interests are identical to each
other and accord the holders thereof the same obligations, rights and privileges as are accorded
to each other holder thereof, except for any specific obligations, rights and privileges expressly
set forth in this Agreement.  The Common Interests shall be issued via book-entry registration on
the books and records of the Company.
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(b) Upon determination of the Board, the Company is authorized to issue certificates
to represent any or all of the Common Interests.  In the event the Company issues certificates
evidencing the Common Interests issued by the Company, the certificates shall bear the
following restrictive legends (in addition to any legend restrictions required under applicable
state securities laws):

“THE SECURITIES REPRESENTED BY THIS INSTRUMENT WERE
ISSUED PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER
SECTION 1145 OF TITLE 11 OF THE UNITED STATES CODE, 11 U.S.C. §§
101–1532, AS AMENDED (THE “BANKRUPTCY CODE”), AND MAY BE
SOLD, OFFERED FOR SALE, PLEDGED OR HYPOTHECATED WITHOUT
REGISTRATION UNDER THE SECURITIES ACT, PROVIDED THAT THE
HOLDER IS NOT DEEMED TO BE AN UNDERWRITER AS SUCH TERM IS
DEFINED IN SECTION 1145(B) OF THE BANKRUPTCY CODE OR AN
AFFILIATE OF THE ISSUER.  IF THE HOLDER IS DEEMED TO BE AN
UNDERWRITER AS SUCH TERM IS DEFINED IN SECTION 1145(B) OF
THE BANKRUPTCY CODE OR AN AFFILIATE OF THE ISSUER, THEN
THE SECURITIES MAY NOT BE SOLD, OFFERED FOR SALE, PLEDGED
OR HYPOTHECATED UNLESS (1) THERE IS AN EFFECTIVE
REGISTRATION STATEMENT UNDER THE SECURITIES ACT AND ANY
APPLICABLE STATE SECURITIES LAW OR (2) SUCH DISPOSITION IS
EXEMPT FROM THE REGISTRATION AND PROSPECTUS DELIVERY
REQUIREMENTS OF THE SECURITIES ACT AND OF ANY APPLICABLE
STATE SECURITIES LAWS.

IN ADDITION, THE SECURITIES REPRESENTED BY THIS INSTRUMENT
MAY NOT BE TRANSFERRED, SOLD, ASSIGNED, PLEDGED,
HYPOTHECATED OR OTHERWISE DISPOSED OF UNLESS SUCH
TRANSFER COMPLIES WITH THE PROVISIONS OF THAT CERTAIN
AMENDED AND RESTATED LIMITED LIABILITY COMPANY
AGREEMENT OF UTEX INDUSTRIES HOLDINGS, LLC, DATED AS OF
[●]DECEMBER 3, 2020, AS THE SAME MAY BE AMENDED AND/OR
RESTATED FROM TIME TO TIME IN ACCORDANCE WITH ITS TERMS
(THE “AGREEMENT”), A COPY OF WHICH IS ON FILE AND MAY BE
INSPECTED AT THE PRINCIPAL OFFICE OF THE COMPANY.  NO
TRANSFER OF THE SECURITIES REPRESENTED BY THIS INSTRUMENT
WILL BE MADE ON THE BOOKS OF THE COMPANY UNLESS
ACCOMPANIED BY EVIDENCE OF COMPLIANCE WITH THE
APPLICABLE TERMS OF THE AGREEMENT.

(c) Subject to the requirements of Section 5.4, the Company is hereby authorized to
issue additional Common Interests from time to time, subject to prior authorization of the Board
in accordance with the terms of this Agreement; provided, that the Board shall provide notice to
the Members of such authorization and each Member shall have the right to elect that such
Member’s Common Interests remain uncertificated.  In addition, the Company is hereby
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authorized to issue Common Interests pursuant to the exercise of any Warrant issued pursuant to
the Plan, which shall not require any prior authorization of the Board or the Members.

3.7 Transfer Books.  The Company shall maintain books for the purpose of
registering the Transfer of Common Interests.  If Common Interests are represented by
certificates, in connection with a Transfer in accordance with this Agreement of any certificated
Common Interests, the endorsed certificate(s) evidencing the Common Interests shall be
delivered to the Company for cancellation, and the Company shall thereupon issue a new
certificate to the transferee evidencing the Common Interests that were Transferred and, if
applicable, the Company shall issue a new certificate to the transferor evidencing any Common
Interests registered in the name of the transferor that were not Transferred.

3.8 Certificate Signature.  If Common Interests are represented by certificates, each
such certificate shall be executed by manual or .pdf signature of an officer on behalf of the
Company.

3.9 Equity Incentive Plan.

(a) Subject to the other terms of this Agreement, the Board shall adopt and establish
an equity incentive plan or other similar plan for the benefit of certain directors, officers,
employees and/or consultants of the Company (as applicable, the “Management Incentive Plan”).
The Board shall establish such vesting criteria and other terms and conditions applicable to
awards issued in respect of the Common Interests under the Management Incentive Plan (the
“MIP Incentive Units”) as it determines appropriate in its sole discretion (and, in the case of the
initial grants to non-director employees, in consultation with the Chief Executive Officer and the
chief financial officer of the Company) and shall specify such vesting criteria and such other
terms and conditions in the Management Incentive Plan and/or the applicable award agreement.
The MIP Incentive Units authorized for issuance under the Management Incentive Plan shall
represent 10% of the Common Interests as of the Effective Date as determined on a fully diluted
basis (including the Director MIP Pool).  The Board shall be permitted to reserve a separate pool
(the “Director MIP Pool”) of incentive units for initial grants to non-employee directors of the
Company (the “Director Incentive Units”).  Unless otherwise determined by the Board, holders
of Incentive Units shall not be entitled to any voting rights, notwithstanding any provision of the
Act or any provision of this Agreement.

(b) Notwithstanding any provision of Article IV to the contrary, a holder of unvested
Incentive Units shall not be entitled to receive any distributions on account of such unvested
Incentive Units, unless and until such unvested Incentive Units become vested Incentive Units
and are settled for Common Interests pursuant to the terms of the Management Incentive Plan
and/or the applicable award agreement.  To the extent specified in the Management Incentive
Plan and/or the applicable award agreement, the portion of any distribution that would otherwise
have been made to a holder on account of any unvested Incentive Units if such Incentive Units
had been settled shall be set aside and held by the Company until the date on which such
unvested Incentive Unit is settled in the form of Common Interests, subject to earlier forfeiture or
cancellation in the event the underlying Incentive Unit is cancelled or forfeited prior to
settlement.
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Article IV
Distributions; Distributions in Kind

4.1 Distributions. Subject to the provisions of Section 4.2 and Section 3.9, from time
to time as determined by the Board, the Company shall distribute Available Cash to the
Members pro rata in accordance with the respective number of Common Interests held by such
Member.

4.2 Limitations on Distributions.  Anything to the contrary herein notwithstanding, no
distribution pursuant to this Agreement shall be made if such distribution would result in a
violation of the Act.

4.3 Reserves.  The Company may establish reserves in such amounts and for such
time periods as the Board determines is reasonably necessary or prudent for estimated accrued
Company expenses, obligations and liabilities (including amounts owed, restricted or reserved by
or in connection with, to the extent applicable, any agreement or any other instrument to which
the Company or any of its direct or indirect Subsidiaries is a party governing indebtedness of the
Company or any of its Subsidiaries) and any contingent or unforeseen Company liabilities.
When the Board determines that such reserves are no longer necessary, the balance shall be
distributed to the Members in accordance with this Article IV.

Article V
Transferability

5.1 Transfer Generally(a) .  Subject to Section 3.9, Section 5.2, Section 5.3 and
Section 5.5, a Member may Transfer all or a portion of its Common Interests in the Company
without the consent of the Board or any other Member. No Transfer of any Common Interest in
the Company shall be effective until such time as all requirements of this Article V in respect
thereof have been satisfied and, if consents, approvals or waivers are required by the Board, all
of same shall have been confirmed in writing by the Board.

5.2 Tag-Along Rights.

(a) Without limiting the other terms and conditions hereof, if at any time one or more
Members (a “Tag-Along Seller”) propose to Transfer fifty percent (50%) or more of the
outstanding Common Interests in a single transaction or series of transactions (other than any
Drag-Along Transaction or any Transfers by a Member to any Affiliates or investment managers
of such Member, a “Tag-Along Sale”, and the purchaser involved in such transaction(s), the
“Tag-Along Purchaser”), then, each other Member (other than Affiliates or investment managers
of a Tag-Along Seller) (each, a “Tag-Along Rightholder”) shall have the right to include in such
Tag-Along Sale such Tag-Along Rightholder’s Tag-Along Offered Interests (as defined below),
at the same price and upon the same terms and conditions set forth in the Tag-Along Notice (as
defined below). “Tag-Along Offered Interests” means, with respect to any Tag-Along
Rightholder, a number of Common Interests held by such Tag-Along Rightholder equal to the
product obtained by multiplying (i) the total number of Common Interests owned by such
Tag-Along Rightholder at the Tag-Along Record Date (as defined below) by (ii) a fraction, the
numerator of which is the number of Common Interests intended to be sold by the Tag-Along
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Seller in such Tag-Along sale and the denominator of which is the total number of Common
Interests owned by such Tag-Along Seller at the Tag-Along Record Date.

(b) The Tag-Along Seller shall give written notice to the Company of each proposed
Tag-Along Sale, at least thirty (30) days prior to the proposed consummation of such Transfer,
and the Company, within three (3) Business Days after receiving such notice from such
Tag-Along Seller, shall give notice of such Transfer to each Tag-Along Rightholder.  The
“Tag-Along Record Date” shall be deemed to be 5:00 pm (central time) on the tenth
(10th) Business Day following the date that such notice is given by the Company to the
Tag-Along Rightholders.  The notice provided by the Tag-Along Seller, and forwarded by the
Company, shall set forth in reasonable detail the name of such Tag-Along Seller, the number of
Common Interests that will be held by such Tag-Along Seller as of the Tag-Along Record Date
and the number of Common Interests proposed to be sold by such Tag-Along Seller, the name of
and contact information for the proposed Tag-Along Purchaser (including any material
relationships with the Company or any Tag-Along Seller), the proposed amount and form of
consideration and terms and conditions of payment offered by such Tag-Along Purchaser, the
percentage of its Common Interests that such Tag-Along Rightholder contemplates selling to
such Tag-Along Purchaser (determined in accordance with Section 5.2(a)) and the per interest
purchase price of the Tag-Along Sale and including a representation that the Tag-Along
Purchaser has been informed of the “tag-along rights” provided in this Section 5.2 and has
agreed to purchase the Common Interests in accordance with the terms hereof and the proposed
Tag-Along Sale (the “Tag-Along Notice”).  The tag-along rights provided by this Section 5.2
must be exercised by any Tag-Along Rightholder wishing to sell Tag-Along Offered Interests no
later than the Tag-Along Record Date, which exercise shall be by delivery of a written notice
(the “Tag-Along Rightholder’s Offer”) to the Tag-Along Seller and the Company indicating such
Tag-Along Rightholder’s election to have all or a portion of its Tag-Along Offered Interests
included in the Tag-Along Sale and specifying the number of Tag-Along Offered Interests (up to
the maximum number of Tag-Along Offered Interests as determined in accordance with
Section 5.2(a)) it is electing to sell; provided that any Tag-Along Rightholder may waive its
tag-along rights under this Section 5.2 with respect to such Tag-Along Sale prior to the
expiration of such ten (10) Business Day period by giving written notice thereof to the
Tag-Along Seller, with a copy to the Company (and failure to deliver a Tag-Along Rightholder’s
Offer by the Tag-Along Record Date will be deemed to be an irrevocable waiver of such
Tag-Along Rightholder’s tag-along rights under this Section 5.2 with respect to such Tag-Along
Sale, but not with respect to any future Tag-Along Sale).

(c) The Tag-Along Seller shall use its commercially reasonably efforts to obtain the
inclusion in the proposed Tag-Along Sale of the entire number of Tag-Along Offered Interests
that the Tag-Along Rightholders timely elect to have included in such Tag-Along Sale.  If the
Tag-Along Purchaser elects to purchase less than all of the Common Interests offered for sale as
a result of the Tag-Along Rightholder’s exercise of their rights pursuant to this Section 5.2, then
(i) the number of Common Interests to be sold in such Tag-Along Sale shall be allocated on a
pro rata basis among the Tag-Along Seller and each Tag-Along Rightholder who shall have
timely elected to participate in such Tag-Along Sale in proportion to the total number of
Common Interests offered and eligible to be sold in the Tag-Along Sale by each such Member
[or (ii) the Tag-Along Seller shall be permitted to sell its Common Interests in such Tag-Along
Sale provided that it purchases, for the same price and upon the same terms, from each
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Tag-Along Rightholder who shall have timely elected to participate in such Tag-Along Sale the
number of Common Interests that such Tag-Along Rightholder elected to include in such
Tag-Along Sale].

(d) The Tag-Along Rightholders shall make or provide the same representations,
warranties, covenants (other than non-competes and restrictive covenants), indemnities and
agreements the Tag-Along Seller makes or provides in connection with the Tag-Along Sale
(except that in the case of representations, warranties, covenants, indemnities and agreements
pertaining specifically to the Tag-Along Seller, the Tag-Along Rightholders shall make the
comparable representations, warranties, covenants, indemnities and agreements pertaining
specifically to them only).  The liability of any Tag-Along Rightholder shall be capped at the
proceeds actually received in such sale by such Tag-Along Rightholder and no Tag-Along
Rightholder shall be required to enter into noncompetition, non-solicitation or similar restrictive
covenants (other than customary and reasonable covenants regarding confidentiality, publicity
and similar matters that are consistent with those set forth in this Agreement) and each
Tag-Along Rightholder’s liability shall be several and not joint with respect to the other
Tag-Along Rightholders and the Tag-Along Seller.  If (i) the Tag-Along Seller has not
consummated the Tag-Along Sale within forty-five (45) days of the delivery to the Company of
the related Tag-Along Notice (for any reason other than the failure of a Tag-Along Rightholder
to sell its Common Interests under this Section 5.2) or (ii) the terms and conditions of the
Tag-Along Sale shall change, in any material respect, from those in the Tag-Along Notice, then
the Tag-Along Notice and any Tag-Along Rightholder’s Offer shall be null and void and it shall
be necessary for a separate Tag-Along Notice to be furnished and the terms and provisions of
this Section 5.2 separately complied with, in order to subsequently consummate such proposed
Tag-Along Sale pursuant to this Section 5.2; provided, however, that the Tag-Along Notice and
the Tag-Along Rightholder’s Offers shall not be null and void if the Tag-Along Seller receives
the unanimous written consent of each of the Tag-Along Rightholders agreeing to an extension
and/or revised terms.  Notwithstanding any other provision of, but subject to compliance with,
this Section 5.2, there shall be no liability on the part of any Tag-Along Seller to any other
Member arising from the failure of any Tag-Along Seller to consummate the Tag-Along Sale for
any reason and the decision to consummate such Tag-Along Sale shall be in the sole discretion
of the Tag-Along Seller.

5.3 Drag-Along Right.

(a) If one (1) or more Members holding more than fifty percent (50%) of the
outstanding Common Interests (such Members, the “Selling Members”) propose to consummate
a Drag-Along Transaction with a Potential Purchaser in a bona fide transaction, the Selling
Members may, at their option, require the other Members (the “Compelled Members”) to sell to
the Potential Purchaser the same portion of its own Common Interests as is being sold by the
Selling Members in such transaction, or otherwise participate in such transaction, on the same
terms and conditions upon which the Selling Members propose to enter into such sale (a
“Drag-Along Sale”), subject to the other provisions of this Section 5.3.  “Drag-Along
Transaction” means: (a) any merger, recapitalization, consolidation or restructuring or any other
transaction that would result in the holders of the outstanding Common Interests immediately
prior to the consummation of such transaction holding less than fifty percent (50%) of the
outstanding equity interests in the Company or applicable surviving entity immediately following
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the consummation of such transaction; (b) a sale or other disposition of all or substantially all of
the assets of the Company and its Subsidiaries (together as a whole) to be followed promptly by
a dissolution with respect to the Company or a distribution to the Members of all or substantially
all of the net proceeds of such disposition after payment or other satisfaction of liabilities and
other obligations of the Company and its Subsidiaries; or (c) the sale of fifty percent (50%) or
more of the outstanding Common Interests in a single transaction or series of related
transactions.  Notwithstanding the foregoing, any Transfers solely among Members, on one
hand, and Affiliates or investment managers of such Members, on the other hand, or a
Reorganization shall be excluded from the definition of “Drag-Along Transaction”.

(b) The Selling Members shall provide a written notice (the “Drag-Along Notice”) of
such Drag-Along Sale to each of the Compelled Members, with a copy to the Company, not later
than fifteen (15) Business Days prior to the proposed consummation of the Drag-Along Sale by
the Potential Purchaser.  The Drag-Along Notice shall contain written notice of the exercise of
the rights of the Selling Members pursuant to Section 5.3(a), stating that such Selling Members
propose to effect a Drag-Along Transaction and setting forth the name of the Potential Purchaser,
applicable form of consideration, and price per Common Interest to be paid by the Potential
Purchaser and all other material terms and conditions of the Drag-Along Sale and a copy of the
definitive purchase agreement or similar document providing for the Drag-Along Sale.

(c) At the closing of the Drag-Along Sale, the Potential Purchaser shall remit to each
Compelled Member the total consideration due such Compelled Member in respect of the
Common Interests sold by such Compelled Member in the Drag-Along Sale, less a pro rata
portion of any amounts to be held in escrow or subject to an earn-out or similar provision. The
closing with respect to any Drag-Along Sale pursuant to this Section 5.3 shall be held as soon as
practicable and at the time and place specified in the Drag-Along Notice but in any event within
one hundred and eighty (180) days of the date the Drag-Along Notice is delivered to the
Members (the “Drag-Along Outside Date”). Consummation of the Transfer of Common Interests
by any Compelled Member to the Potential Purchaser in a Drag-Along Sale shall be conditioned
upon consummation of the Transfer by each Selling Member to such Potential Purchaser of the
Common Interests proposed to be Transferred by the Selling Members. Any transaction costs,
including transfer taxes and legal, accounting and investment banking fees incurred by the
Company and the Selling Members and any other Member participating in a Transfer pursuant to
a Drag-Along Notice shall, unless the applicable Potential Purchaser refuses, be borne by the
Company in the event of a Sale of the Company and shall otherwise be borne by the Members on
a pro rata basis based on the consideration received by each Member in such Transfer.

(d) Except as expressly provided in this Section 5.3, the Selling Members shall have
no obligation to any Compelled Member to consummate any Drag-Along Sale (it being
understood that any and all such decisions shall be made by the Selling Members in their sole
discretion).  In the event that the Drag-Along Sale is not consummated by the Selling Members,
the Compelled Members shall not be entitled to sell or otherwise dispose of any of their
Common Interests directly to any third party or parties pursuant to such Drag-Along Sale (it
being understood that all such sales and other dispositions shall be made only on the terms and
pursuant to the procedures set forth in this Article V).
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(e) In furtherance of, and not in limitation of, the foregoing, in connection with any
Drag-Along Sale, each Member will (i) to the fullest extent permitted by law, raise no objections
in its capacity as a Member against the Drag-Along Sale or the process pursuant to which it was
arranged and waive all dissenters rights, appraisal rights and similar rights in connection with the
Drag-Along Sale, (ii) vote or provide its written consent with respect to all of its Common
Interests in favor of the transaction pursuant to which the Transfer is effected and (iii) execute all
documents containing terms and conditions consistent with the provisions of this Section 5.3
which are also executed by the Selling Members and are reasonably necessary to effect the
transaction; provided, however, that no Compelled Member shall be required to enter into a
release or non-compete or non-solicitation or no-hire provision, an exclusivity provision, any
other restrictive covenant (other than customary and reasonable covenants regarding
confidentiality that are consistent with those set forth in this Agreement) or any other provision
that is not a strictly financial term related directly to such Drag-Along Sale; provided further that
(A) the liability of each Member shall be several and not joint with respect to the other Members,
(B) no Compelled Member shall have any liability to the Company or any other Member for any
breaches of the representations, warranties or covenants of any other Member or the fraud or
willful misconduct of any other Member, (C) any obligations of a Compelled Member under the
agreement governing such transaction and any related escrow agreement shall be borne pro rata
among the Members based on the proceeds and assets payable to such Members in such
transaction (other than with respect to representations and warranties that relate specifically to a
particular Member or its Common Interests, which obligations shall be borne solely by such
Member) and shall in no event exceed the actual proceeds and assets received by such
Compelled Member in such transaction, and (D) no Compelled Member shall be required to
make any representations or warranties or covenants in connection with such transaction except,
as applicable, with respect to (1) such Compelled Member’s ownership of such Compelled
Member’s Common Interests, (2) subject to the provisions of clauses (B) and (C) above,
customary security holder indemnities for breaches of such Compelled Member’s
representations, warranties and covenants, (3) such Compelled Member’s ability to convey title
to such Compelled Member’s Common Interests free and clear of liens, (4) such Compelled
Member’s ability, power and authority to enter into the transaction, and (5) customary and
reasonable covenants regarding confidentiality, publicity and similar matters that are consistent
with those set forth in this Agreement.

(f) Notwithstanding anything in this Section 5.3 to the contrary, if the Selling
Members or any of their respective Representatives, directly or indirectly, receive any
consideration from the Potential Purchaser or any of the Potential Purchaser’s Affiliates in
connection with, or pursuant to oral or written agreements entered into substantially
contemporaneously with, a Drag-Along Sale (including any payment for non-compete covenants,
consulting arrangements or advisory or transaction services) other than (i) the consideration that
is received by the Compelled Members on a pro rata basis as part of the Drag-Along Sale in
accordance with Section 5.3(g) and (ii) consideration that is received by any Member for bona
fide services rendered to the Company for periods commencing following the closing of a
Drag-Along Sale on an arm’s-length basis, then the Selling Members shall cause each of the
Compelled Members to receive their pro rata share, determined by reference to the respective
amounts of consideration otherwise payable to each Member (including the Selling Members) as
part of the Drag-Along Sale, of such consideration.
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(g) All Members shall receive the same type and amount of consideration per share of
Common Interests in connection with a Drag-Along Sale (or if any Member is given an option as
to the form of consideration to be received, all other Members shall be given the same option on
the same terms).

5.4 Preemptive Rights.

(a) At any time prior to a Qualified IPO, if the Company or any of its Subsidiaries
proposes to issue or sell (i) any Common Interests (including any securities exchangeable or
exercisable for, or convertible into, Common Interests) or other equity or equity-linked securities
(including any securities exchangeable or exercisable for, or convertible into, such other equity
securities), (ii) convertible debt securities, (iii) other securities issued in any private placement or
that carry with them any right to receive equity securities of the Company or (iv) any debt
securities or indebtedness for borrowed money (collectively, the “Offered Interests”), in each
case, other than Excluded Securities, the Company shall (or shall cause such Subsidiary to) first
deliver written notice of its proposal to do so (the “Purchase Right Notice”) to each of the
Members that, together with its Affiliates and investment managers, holds, in the aggregate, five
percent (5%) or more of the outstanding Common Interests.  The Purchase Right Notice must:
(A) identify the name and address of each Person (if known) to which the Company or such
Subsidiary proposes to issue or sell the Offered Interests; (B) specify the number of Offered
Interests (other than Excluded Securities) that the Company or such Subsidiary proposes to issue
or sell (such Offered Interests or other equity securities, the “Issued Securities”); (C) describe the
consideration per Issued Security (expressed as a value in cash, the “Issuance Price”); (D)
describe the material terms and conditions upon which the Company or such Subsidiary proposes
to issue or sell the Issued Securities (the “Issuance Terms”); and (E) irrevocably offer to issue or
sell to each Member that, together with its Affiliates and investment managers, holds, in the
aggregate, five percent (5%) or more of the outstanding Common Interests, any number of Issued
Securities up to a pro rata portion of the Issued Securities, based on the ratio of the number of
Common Interests held by such Member to the number of Common Interests held by all the
Members at such time (determined without regard to Members not eligible for such Purchase
Right (as defined below)) (which in the case of an issuance by a Subsidiary of the Company, will
be determined on a “look-through” basis), for the Issuance Price and on the Issuance Terms and
in accordance with this Section 5.4(a).

(b) Each eligible Member shall have an option, exercisable for a period of ten (10)
Business Days from the date of delivery of the Purchase Right Notice (the “Purchase Period”), to
purchase any number of Issued Securities up to a pro rata portion of the Issued Securities, based
on the ratio of the number of Common Interests held by such Member to the number of Common
Interests held by all the Members at such time (determined without regard to Members not
eligible for such Purchase Right (as defined below)) (which in the case of an issuance by a
Subsidiary of the Company, will be determined on a “look-through” basis), for the Issuance Price
and on the Issuance Terms (the “Purchase Right”).  The Purchase Right shall be exercised by
delivery by such Member (a “Purchasing Member”) of written notice to the Company (a
“Response Notice”), which shall state the number of Issued Securities to be purchased by such
Member and shall include a representation letter certifying that such Member is an “accredited
investor” within the meaning of Rule 501 under the Securities Act.  Any Response Notice
delivered by a Purchasing Member to the Company exercising its Purchase Right shall constitute
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an irrevocable commitment by such Purchasing Member to purchase the number of Issued
Securities specified in such written notice in accordance with the Purchase Right Notice and this
Section 5.4.

(c) If a Member does not exercise its Purchase Right during the applicable Purchase
Period, then such Member’s Purchase Right with respect to such Issued Securities shall
irrevocably terminate with respect to such issuance only.  If any Member does not exercise its
Purchase Right with respect to any such issuance, each Purchasing Member will have the option,
exercisable for a period of five (5) calendar days from the date on which the Purchase Period
concludes (the “Subsequent Purchase Period”), to purchase all or any portion of the Issued
Securities not subscribed for during the Purchase Period. This right will be described in the
Purchase Right Notice, and the Response Notice may set forth an amount of additional Issued
Securities (“Reallotment Securities”) that such Purchasing Member would be willing to purchase
in the event there is any under-subscription for the entire amount of the Issued Securities. In the
event the Response Notices (after taking into account the Reallotment Securities) are given for
an amount less than or equal to the amount of the Issued Securities, each Purchasing Member
that has requested Reallotment Securities shall be issued the amount of Reallotment Securities so
requested. In the event that the Response Notices (after taking into account the Reallotment
Securities) are given for an amount greater than the amount of the Issued Securities, the
Company shall apportion the Issued Securities unsubscribed for to those Purchasing Members
whose Response Notices requested an amount of Reallotment Securities, which apportionment
shall be made among such Purchasing Members pro rata based on the ratio of the number of
Issued Securities initially subscribed for by each such Purchasing Member relative to the number
of Issued Securities initially subscribed for by all Purchasing Members; provided, however that
in no event will any Purchasing Member be obligated to purchase any amount of Reallotment
Securities that is greater than the amount of Reallotment Securities that such Purchasing Member
stated it would be willing to purchase in its Response Notice.

(d) Each Purchasing Member shall purchase from the Company or such Subsidiary,
and the Company or such Subsidiary shall issue or sell to such Purchasing Member, the number
of Issued Securities that such Purchasing Member elected to purchase in accordance with this
Section 5.4 for the Issuance Price and on the Issuance Terms on (i) the date of the closing of the
issuance of the Issued Securities described in the Purchase Right Notice or (ii) such other date as
may be agreed in writing by the Company or such Subsidiary and such Purchasing Member.  At
the closing of the purchase of Issued Securities subscribed for by the Members pursuant to this
Section 5.4, the Company shall deliver certificates (if applicable) representing the Issued
Securities, and such Issued Securities shall be issued free and clear of all liens and the Company
shall so represent and warrant, and further represent and warrant that such Issued Securities shall
be, upon issuance thereof to the Members that elected to purchase Issued Securities and after
payment therefor, duly authorized, validly issued, fully paid and non-assessable. At such closing,
all of the parties to the transaction shall execute such additional documents as are otherwise
necessary or appropriate.

(e) Upon the earlier of (i) the expiration of the Subsequent Purchase Period and
(ii) delivery of written notices to the Company from all the Members indicating their intent, in
the aggregate, to purchase less than all of the Issued Securities (the date of such earlier
occurrence, the “Ending Date”), the Company or such Subsidiary shall have the right,
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exercisable for a period of forty-five (45) calendar days from the Ending Date (the “Issuance
Period”), to issue or sell all or a portion of the Issued Securities that the Members have elected
not to purchase (the “Remaining Issued Securities”) to any Person for a price per Issued Security
that is not less than the Issuance Price and on material terms and conditions that are not more
favorable to such other Person than the Issuance Terms; provided that (A) the Company or such
Subsidiary shall be deemed to have issued or sold Remaining Issued Securities during the
Issuance Period if it, during the Issuance Period, has irrevocably entered into a bona fide binding
agreement to issue or sell the Remaining Issued Securities to any Person and (B) the closing of
such Transfer must occur within forty-five (45) calendar days after the execution of such bona
fide binding agreement.  If the Company or such Subsidiary ever wishes to issue or sell the
Remaining Issued Securities for a price per Issued Security that is less than the Issuance Price or
on material terms and conditions that are more favorable to such other Person than the Issuance
Terms, or if the Company or such Subsidiary wishes to issue or sell the Remaining Issued
Securities following the expiration of the Issuance Period, the Company or such Subsidiary shall
be required first to comply with this Section 5.4 anew.

(f) The Purchase Rights established by this Section 5.4 shall have no application to
any of the following issuances (collectively, the “Excluded Securities”):

(i) Common Interests issuable upon conversion or exercise of the Warrants
issued or to be issued to the holders of Second Lien Loans pursuant to the Plan and the
Confirmation Order;

(ii) Common Interests or other equity securities or loans or other indebtedness
issued in connection with any equity split, dividend, distribution, division or
recapitalization by the Company or any Subsidiary of the Company, pursuant to which all
holders of the Common Interests or such other equity securities are treated equivalently;

(iii) Common Interests or other equity securities or options to purchase
Common Interests or such other equity securities, in each case issued in connection with
bona fide employee compensation, director compensation, hiring or retention
arrangements or plans approved by the Board or the applicable governing body of any
Subsidiary of the Company;

(iv) Common Interests or other equity securities or options to purchase
Common Interests or such other equity securities or loans or other indebtedness issued as
consideration to unaffiliated third parties (or to affiliated parties in a transaction
complying with Section 6.8(b)) in connection with bona fide acquisitions, mergers, joint
ventures or similar transactions approved by the Board;

(v) Common Interests or other equity securities or loans or other indebtedness
issued by the Company or any of its Subsidiaries to any of the Company or its
wholly-owned Subsidiaries;

(vi) Equity securities which are the subject of an effective registration
statement being filed under the Securities Act in connection with the closing of an
underwritten public offering, covering the offer and sale of the equity securities of the
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Company, after which closing such equity securities will be quoted on NASDAQ or
listed or quoted on the NYSE or other national securities exchange acceptable to the
Board;

(vii) Common Interests issued to financial institutions, commercial lenders,
brokers/finders or any similar party, or their respective designees, as “equity kickers” in
connection with the incurrence or guarantee of additional indebtedness by the Company
or any of its subsidiaries; provided that the procedures set forth in Sections 5.4(a), (b),
(c), (d), and (e) have been complied with in connection with the incurrence of any such
additional indebtedness by the Company or any of its subsidiaries; and

(viii) Common Interests or loans or other indebtedness issued as
distributions-in-kind to all holders of Common Interests on a pro rata basis.

(g) Each Member shall have the right to transfer, in whole or in part, its Purchase
Right, and its right to purchase any Issued Securities resulting from the exercise of such Purchase
Right, to one or more of its Affiliates or investment managers; provided that any such
assignment by a Member shall not relieve such Member from any liability for breach of this
Section 5.4 by such Affiliate or investment managers.

5.5 General Restrictions on Transfer; Admission of New Members.

(a) Any Person acquiring one or more Common Interests from the Company or from
any Member in accordance with this Agreement shall, unless such acquiring Person is already a
Member as of immediately prior to such acquisition, be admitted to the Company as a Member
only upon execution of a joinder to this Agreement substantially in the form attached hereto as
Exhibit E.

(b) Notwithstanding anything to the contrary contained in this Agreement, no
Transfer of Common Interests issued to a Member shall be made if such Transfer or issuance (i)
would result in any circumstances that the Board determines could require the Company to file
reports under the Exchange Act, (ii) would violate any state or U.S. federal securities laws, (iii)
would require the Company to register as an investment company under the Investment
Company Act of 1940, as amended, (iv) would require the Company to register as an investment
adviser under state or U.S. federal securities laws or (v) would result in any circumstances that
the Board reasonably determines in good faith would jeopardize favorable tax attributes of the
Company.

(c) If any Member purports to Transfer Common Interests to any Person in a
transaction that would violate the provisions of this Article V or that would violate any
applicable federal or state securities law, such Transfer shall be void ab initio and of no effect.

(d) No Transfer of Common Interests may be made to any Competitor of the
Company without the approval of the Board, other than in a Drag-Along Sale in accordance with
Section 5.3.
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5.6 Resignation.  No Member shall have the right or power to resign, withdraw or
retire from the Company, except upon a Transfer of all of such Member’s Common Interests in
compliance with and subject to, the provisions of this Article V.

5.7 Record of Members. The Board shall be responsible for maintaining, at the
Company’s principal place of business, an up-to-date list of all Members (“Member List”),
which shall reflect the name of each Member and the number Common Interests and Percentage
Interest held by such Member.  The Board shall be required to update the Member List and
Exhibit C of this Agreement from time to time so as to accurately reflect the information
contained thereon upon (a) the resignation of a Member, (b) the admission of a new Member or
(c) any change in the number of Common Interests owned by a Member.

5.8 Registration Rights. The Members shall have the registration rights set forth on
Annex I, which is hereby made part of this Agreement as if it was set forth in full in this
Section 5.8.

Article VI
Governance

6.1 Board of Directors.

(a) Except for situations in which the approval of any Member is required by this
Agreement, management of the Company shall be vested in the Board.  “Board” means all the
Persons elected and serving from time to time as the Board in accordance with Section 6.1(c) and
Section 6.2.  Each member of the Board is referred to as a “Director”. There is no limit on the
number of terms a Director may serve on the Board and a Director need not be a resident of the
State of Delaware or a Member of the Company.

(b) The Company shall require that each of its Subsidiaries be governed by governing
documents that prohibit such Subsidiary from taking action in subversion of the rights of
Members as set forth herein (it being understood that any action by the Company permitted
hereunder, including with respect to actions relating to it and its Subsidiaries on a consolidated
basis, shall not require additional consent hereunder solely because such action instead is taken
by a Subsidiary of the Company).

(c) Subject to Section 7.4, the Directors, in the performance of their duties as such,
shall owe to the Company and to the Members the same fiduciary duties owed by the directors of
a corporation to such corporation and its stockholders under the laws of the State of Delaware.
No Director shall be liable to the Company or the Members for any monetary damages for breach
of fiduciary duty as a Director other than for (i) breach of such Director’s duty of loyalty to the
Company or its Members, (ii) acts or omissions not in good faith or which involve intentional
misconduct or a knowing violation of law, (iii) voting for or approving a distribution to Members
in violation of the Act or (iv) any transaction from which the Director derived an improper
personal benefit.

6.2 Appointment of Directors.  The Board shall initially consist of five (5) Directors,
of which one (1) shall be the Chief Executive Officer (the “Management Director”).  The initial
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Management Director shall be Mike Balas.  Each Director that is not a Management Director
shall be selected by the affirmative vote of the holders of at least a majority of the issued and
outstanding Common Interests entitled to vote. The initial Directors that are not Management
Directors shall be [__], [__], [__] and [__]Jim Brown, James Chapman, Jeff Cullman and Piotr
Galitzine.

6.3 Removal of Directors.  Each Director shall hold office from the time of his or her
appointment until his or her resignation or removal. Each Director may be removed or replaced
at any time, with or without cause, as determined by the affirmative vote of the holders of at least
a majority of the issued and outstanding Common Interests entitled to vote.

6.4 Resignations; Vacancies. Any Director may resign at any time upon written
notice to the Company.  Any such resignation shall take effect at the time specified therein or, if
the time be not specified, upon receipt by the Company thereof, and the acceptance of such
resignation, unless required by the terms thereof, shall not be necessary to make such resignation
effective. In the event that any Director resigns, is removed from the Board or dies, a successor
Director shall be elected in accordance with Section 6.2 to fill such vacancy.

6.5 Authority and Duties of the Board and Board Committees.

(a) Except as set forth in Sections 6.8(a), 7.5(b) and 9.2(b), the Board, acting as a
body in accordance with the affirmative votes required by this Agreement (and no Director,
individually), shall have the right, power and authority to oversee the business and affairs of the
Company and to do all things necessary to manage the business of the Company, and the Board
is hereby authorized to take any action of any kind and to do anything and everything the Board
deems necessary or appropriate in accordance with the provisions of this Agreement and
applicable law.

(b) The Board may from time to time designate one or more committees.  To the
extent authorized by the Board and permitted by this Agreement and applicable law, a committee
shall have and may exercise specific powers of the Board in the management of the business and
affairs of the Company; provided, however, that no committee shall have or may exercise any
powers of the Board relating to the approval of any of the matters set forth in Section 6.8(a).

6.6 Meetings; Telephonic Meetings.

(a) The Board and any committee thereof may hold regular or special meetings within
or outside of the State of Delaware.  Regular meetings of the Board shall be held at least
quarterly, and regular or special meetings of the Board or any committee thereof may otherwise
be held from time to time, in each case at such time and at such place as may be determined by a
majority of all the Directors serving on the Board or on such committee, as applicable; provided
that at least seventy-two (72) hours advance notice of any such meeting shall be provided to each
Director serving on the Board or such committee. Any Director may call a special meeting of
the Board or of a committee thereof, as applicable, on notice of not less than seventy-two (72)
hours’ advance notice to all the other Directors serving on the Board or such committee.  Any
notice of a regular or special meeting of the Board or a committee thereof shall be given in
writing to each applicable Director, at the address provided by such Director to the Board or at
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such other address that such Director shall have advised the Company to use for the purpose of
delivering notice, or via electronic mail.  Any such notice provided shall be deemed to be given
when delivered in accordance with this Section 6.6(a).  Each notice of a regular or special
meeting of the Board shall set forth the time, date, location and agenda for the meeting in
reasonable detail and attach the relevant papers to be discussed at the meeting and all available
data and information relating to matters to be discussed at the meeting.

(b) Any Director that is entitled to notice of a meeting of the Board or any committee
thereof may waive such notice in writing, whether before or after the time of such meeting.
Attendance by a Director at a meeting of the Board or any committee thereof shall constitute a
waiver of notice of such meeting by such Director, except when such Director attends such
meeting for the express purpose of objecting, at the beginning of such meeting, to the transaction
of any business at such meeting because such meeting is called or convened in violation of this
Agreement or any applicable law.

(c) Directors may participate in and hold a meeting of the Board by means of
conference telephone or similar communications equipment by means of which all Persons
participating in the meeting can hear each other.  Participation in a meeting by such means shall
constitute presence in Person at the meeting, except where a Director participates in the meeting
for the express purpose of objecting to the transaction of any business on the ground that the
meeting is not lawfully called or convened.

6.7 Quorum; Acts of the Board and Board Committees.

(a) At all meetings of the Board, a majority of the Directors then serving on the
Board shall constitute a quorum for the transaction of business by the Board.  At all meetings of
any committee of the Board, a majority of the Directors then serving on such committee shall
constitute a quorum for the transaction of business by such committee.  Each Director, whether
in respect of matters brought before the Board or any committee thereof, shall have one (1) vote
in respect of each matter submitted for consideration and approval.  Except as otherwise
provided in this Agreement or required by applicable law, the approval of a majority of the
Directors present at any meeting of the Board at which there is a quorum shall be required for
any act of the Board. Except as otherwise provided in this Agreement or required by the Board or
applicable law, the scope of authority of any committee of the Board (including the form of
charter of any such committee) and the Directors whose approval is required for any act of any
committee of the Board shall be specified by the Board in resolutions establishing such
committee approved in accordance with Section 6.5(b).  If a quorum shall not be present at any
meeting of the Board or any committee thereof, the Directors present at such meeting may
adjourn the meeting from time to time, with notice of the time and place of the adjourned
meeting provided to any Director who is not in attendance at the meeting, until a quorum shall be
present.

(b) Any action required or permitted to be taken at any meeting of the Board or any
action that may be taken at a meeting of a committee of the Board may be taken without a
meeting if the action is taken in writing (including by electronic transmission) by all of the
Directors of the Board or of such committee, as the case may be, who are entitled to vote on such
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action and the writing or writings are filed with the minutes of proceedings of the Board or such
committee.

(c) The holders of at least a majority of the issued and outstanding Common Interests,
entitled to vote, may from time to time by affirmative vote, select from the Directors that are not
Management Directors a chairman of the Board or a non-executive lead Director (the “Presiding
Director”) who shall preside at all meetings of the Board.

6.8 Special Member Approval Requirements.

(a) Notwithstanding anything to the contrary contained in this Agreement, the
following actions by the Company or any of its Subsidiaries shall require the approval of, and
shall be authorized upon obtaining the approval of, each of (i) the Board and (ii) the holders of at
least a majority of the issued and outstanding Common Interests entitled to vote:

(i) any dissolution, winding up, Bankruptcy, receivership, insolvency,
liquidation, or other similar proceeding of the Company;

(ii) any change in the Company’s principal line of business;

(iii) a Sale of the Company;

(iv) any issuance or authorization of Common Interests or other equity
securities or options to purchase Common Interests or such other equity securities, in
connection with employee compensation, director compensation, hiring or retention
arrangements or similar plans approved by the Board in excess of the sum of (i) 10% of
the Common Interests as of the Effective Date as determined on a fully diluted basis, in
the aggregate plus (ii) the Director MIP Pool;

(v) the incurrence of indebtedness by the Company or its subsidiaries other
than (A) indebtedness under the Exit ABL Facility and/or the Exit First Lien Term
Facility, and (B) other indebtedness not in excess of $20,000,000 in the aggregate;

(vi) the acquisition of assets or securities, whether through merger,
consolidation, share exchange, business combination or otherwise by the Company or any
of its Subsidiaries in any transaction or series of related transactions for an amount of
consideration in excess of $10,000,000;

(vii) the making of non-pro rata distributions with respect to the Company’s
equity securities;

(viii) any change in the size or composition of the Board; or

(ix) agreeing to take any of the foregoing actions.

(b) The Company and its Subsidiaries will not enter into any agreement or other
transaction with any Affiliates or Members of the Company (including portfolio companies of
any Members) (each, an “Interested Party”) without the approval of a majority of the Directors
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then serving on the Board who are not affiliated with such Interested Party or any of such
Interested Party’s executive officers, directors or Affiliates; provided that if such transaction or
series of transactions involves aggregate payments in excess of $[10,000,000], prior to
consummating such transaction(s), in addition to disinterested Director approval either (i) the
Board shall have received a fairness opinion from a reputable, independent third-party firm, as
determined in the Board’s discretion or (ii) the holders of at least at least a majority of the issued
and outstanding Common Interests of the Company entitled to vote held by Members that are
unaffiliated with the Interested Parties shall have approved such transaction(s).

(c) The Members may act pursuant to this Section 6.8 without a meeting by written
consent signed by the holders of Common Interests entitled to vote having not fewer than the
minimum number of votes that would be necessary to authorize or take such action at a meeting.

6.9 Qualified IPO.  Notwithstanding anything to the contrary contained in this
Agreement, upon the request of one (1) or more Member holding more than fifty percent (50%)
of the outstanding Common Interests, the Board shall approve any Qualified IPO or listing on the
NYSE or NASDAQ. The Company may at any time reorganize into a corporation or use any
other structure or means to effect such a Qualified IPO or listing, in either case, approved in
accordance with the preceding sentence, including by the conversion, recapitalization,
reorganization or exchange of securities of the Company or any portion of the Company or any
Subsidiary of the Company into one or more corporations, limited liability companies, limited
partnerships or other business entities (such conversion, a “Reorganization”), in each case
without the need to obtain approval from the holders of the outstanding Common Interests;
provided, the Company shall not consummate any Reorganization unless the Board reasonably
expects the Qualified IPO or listing on the NYSE or NASDAQ to be consummated. The
Company shall pay the reasonable, documented organizational, legal and accounting expenses
and filing fees incurred by the Company or the Members in connection with such a
Reorganization. Subject to the terms of this Agreement, in connection with any Reorganization
involving a Transfer of Common Interests or Warrants, each Member and holder of a Warrant
agrees to the Transfer of its Common Interests or Warrants, as applicable, in accordance with the
terms of conversion or exchange as provided by the Company.  In connection with any
Reorganization in which Common Interests or Warrants held by such Member or holder of a
Warrant, as applicable, are converted or exchanged, in exchange for the Common Interests or
Warrants held by such holder, each Member and holder of a Warrant shall receive capital stock,
warrants or other securities, in each case with the same economic and other rights, privileges and
preferences as the Common Interests or Warrants, as applicable, being exchanged had prior to
the consummation of such Reorganization.

6.10 Officers. The Board shall appoint such other officers and agents of the Company
as it shall from time to time deem necessary and may assign any title to such officer or agent as it
deems appropriate.  Such officers and agents shall have such terms of employment, shall receive
such compensation and shall exercise such powers and perform such duties as the Board shall
from time to time determine.  Any number of offices may be held by the same Person.  The
Board shall have the authority to remove any officers or agents, including the Chief Executive
Officer, with or without cause.
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6.11 Officers as Agents; Duties of Officers. The officers, to the extent of their powers
set forth in this Agreement or otherwise vested in them by action of the Board not inconsistent
with this Agreement, are agents of the Company for the purpose of the Company’s business, and
the actions of the officers taken in accordance with such powers shall bind the Company. Each
officer of the Company shall owe the same fiduciary duty to the Company and the Members that
such individual would owe to a corporation and its stockholders thereof under the laws of the
State of Delaware.

6.12 Powers of Members. Except as otherwise specifically provided by this
Agreement or as required by the Act, no Member shall have the power to act for or on behalf of
or to bind, the Company.

6.13 Confidentiality. No Member shall, (a) without the Company’s prior written
consent, disclose to any Person other than an Exempt Person of such Member any confidential,
non-public information of the Company or any Member obtained from the Company or one of its
Affiliates concerning, without limitation, the following:  (i) any dealings between the Company
or any of its Subsidiaries, on the one hand, and any material customer or vendor or any
employee, director, officer, Director or Member of the Company or such Subsidiary, on the other
hand; (ii) any financial information or results of operations of the Company or any of its
Subsidiaries;  (iii) any business plans, pricing information, customer information or regulatory
information of the Company or any of its Subsidiaries; or (iv) any information obtained pursuant
to Section 8.3 hereof (collectively, “Company Confidential Information”), or (b) disclose to any
Person other than an Exempt Person of such Member any confidential, non-public information
obtained from the Company or one of its Affiliates (including the Members) relating to another
Member (the “Member Confidential Information”) without such Member’s prior written consent;
provided, however, that, notwithstanding anything to the contrary in the foregoing, neither
Company Confidential Information nor Member Confidential Information shall include, with
respect to any Person, any information that: (i) is or becomes generally available to the public
other than as a result of a disclosure directly or indirectly by any Person or any of its Affiliates or
any of their respective directors, officers, managers, partners, members, employees, attorneys,
advisors or other representatives (collectively, “Representatives”) in breach of this Section 6.13;
(ii) is disclosed by another Person not known by the recipient to be under a confidentiality
agreement or obligation to the Company or such other Member not to disclose such information;
or (iii) is independently developed by such Person or any of its Affiliates or any of their
respective Representatives without derivation from, reference to or reliance upon any Company
Confidential Information or Member Confidential Information, as the case may be; provided
further that, notwithstanding anything to the contrary in this Agreement, any Member may
disclose any Company Confidential Information or Member Confidential Information, as the
case may be, (A) to the extent required by any applicable law, statute, rule or regulation
(including stock exchange rules and regulations) or any request, order or subpoena issued by any
court or other governmental entity; provided that, to the extent permitted by law, the Member
required to make such disclosure shall provide to the Board prompt notice of such disclosure;
provided further that to the extent such Member or its Representatives are subject to examination
by a regulatory or self-regulatory authority, bank examiner or auditor, notice to the Board shall
not be required where disclosure is in connection with a routine audit or examination by, or a
blanket document request from, such auditor or a regulatory or governmental entity that does not
reference the Company, its Subsidiaries or this Agreement, (B) as part of such Member’s normal
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reporting, rating or review procedure (including normal credit rating or pricing process) or in
connection with such Member’s or its Affiliates’ normal fund raising, marketing, informational
or reporting activities or (C) to any bona fide prospective purchaser of the equity or assets of
such Member or its Affiliates or the Common Interests held by such Member or prospective
merger partner of such Member or its Affiliates, in each case other than a Competitor unless
approved by the Board; provided that in the case of this clause (C) prior written notice of any
disclosure of Company Confidential Information or Member Confidential Information is given to
the Company and such prospective purchaser or merger partner agrees in writing prior to such
disclosure to be bound by the provisions of this Section 6.13 (which agreement shall be
enforceable by the Company and in form and substance reasonably acceptable to the Board).
Each Member shall be responsible for any breach of this Section 6.13 by any of its Exempt
Persons or Representatives and agrees to use commercially reasonable efforts to cause its
Exempt Person and Representatives to treat all Company Confidential Information and Member
Confidential Information in the same manner as such Member would generally treat its own
confidential, non-public information.

Article VII
Powers, Duties and Restrictions of the Company and the Members;

Other Provisions Relating to the Members

7.1 Powers of the Company.  In furtherance of the purposes set forth in Section 2.3
and subject to the provisions of Article VI, the Company shall possess the power to do anything
not prohibited by the Act, by other applicable law or by this Agreement, including but not limited
to the following powers:  (a) to undertake any of the activities described in Section 2.3; (b) to
make, perform and enter into any contract, commitment, activity or agreement relating thereto;
(c) to open, maintain and close bank and money market accounts, to endorse, for deposit to any
such account or otherwise, checks payable or belonging to the Company from any other Person,
and to draw checks or other orders for the payment of money on any such account; (d) to hold,
distribute and exercise all rights (including voting rights), powers and privileges and other
incidents of ownership with respect to assets of the Company; (e) to borrow funds, issue
evidences of indebtedness and refinance any such indebtedness in furtherance of any or all of the
purposes of the Company; (f) to employ or retain such agents, employees, managers,
accountants, attorneys, consultants and other Persons necessary or appropriate to carry out the
business and affairs of the Company, and to pay such fees, expenses, salaries, wages and other
compensation to such Persons; (g) to bring, defend and compromise actions, in its own name, at
law or in equity; and (h) to take all actions and do all things necessary or advisable or incident to
carry out the purposes of the Company, so far as such powers and privileges are necessary or
convenient to the conduct, promotion or attainment of the Company’s business, purposes or
activities.

7.2 Compensation of the Members and Directors.  The Members shall not be entitled
to any compensation for their services hereunder.  Each Director who is not an employee of (a)
the Company or any Subsidiary of the Company, (b) any Member or (c) such Member’s
Affiliates shall be entitled to a reasonable fee to be paid by the Company in an amount
determined by the Board and shall be reimbursed for the reasonable out-of-pocket expenses, if
any, incurred in connection with attendance at each meeting of the Board and at each meeting of
a committee of the Board of which they are members, as determined by the Board. All other
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Directors may be reimbursed for all reasonable out-of-pocket expenses incurred in connection
with each meeting of the Board or each meeting of a committee of the Board, as determined by
the Board.

7.3 Cessation of Status as a Member.  A Member shall cease to be a member of the
Company (a) upon the Bankruptcy or involuntary dissolution of such Member, provided that
thereafter such Person shall only be entitled to the economic rights of an assignee of membership
interests under the Act, or (b) upon the Transfer of all of such Member’s Common Interests.

7.4 Other Activities of the Members.  Notwithstanding any duty otherwise existing at
law or in equity, each of the Members, its Affiliates and its investment managers may have other
business interests and may engage in any business or trade, profession, employment or activity
whatsoever (regardless of whether any such activity competes, directly or indirectly, with the
business or activities of the Company or any of its Subsidiaries), for its own account, or in
partnership or participation with, or as an employee, officer, director, stockholder, member,
manager, trustee, general or limited partner, agent or representative of, any other Person, and no
Member shall be required to devote its entire time (business or otherwise), or any particular
portion of its time (business or otherwise) to the business of the Company or any of its
Subsidiaries.  Neither the Company nor any Member nor Director, nor any Affiliate or
investment manager of any thereof, by virtue of this Agreement, shall have any rights in and to
any such independent venture or the income or profits derived therefrom.  Notwithstanding any
duty otherwise existing at law or in equity, no Member or Director shall have any obligation
hereunder to present any business opportunity to the Company, even if the opportunity is one that
the Company might reasonably have pursued or had the ability or desire to pursue, in each case,
if granted the opportunity to do so and, to the fullest extent permitted by law, no Member shall
be liable to the Company or any other Member (or any Affiliate or investment manager thereof)
for breach of any fiduciary or other duty relating to the Company (whether imposed by applicable
law or otherwise), by reason of the fact that such Member pursues or acquires such business
opportunity, directs such business opportunity to another Person or fails to present such business
opportunity or information regarding such business opportunity, to the Company; provided,
however, that none of the foregoing shall apply to the Management Director or any other
Director that is an officer or employee of the Company.

7.5 Use of Name and Trade Marks.

(a) Each Member shall not, without the prior written consent of the Company, use in
advertising, publicity or otherwise similar public usage  the name of the Company or any of its
Affiliates (other than, if applicable, such Member) or any trade name, trademark, trade device,
logo service mark, symbol or abbreviation, contraction or simulation thereof owned or used by
the Company or any of its Affiliates (other than, if applicable, such Member).

(b) The Company shall not, without the prior written consent of the Member in
question for each instance, use in advertising, publicity or otherwise the name of any Member or
its Affiliates (other than the Company) or investment managers or any trade name, trademark,
trade device, logo service mark, symbol or abbreviation, contraction or simulation thereof owned
or used by a Member or its Affiliates (other than the Company) or investment managers.
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Article VIII
Books, Records and Accounting; Information Rights

8.1 Books of Account; Access.  The Board shall cause to be entered in appropriate
books, kept at the Company’s principal place of business, all transactions of or relating to the
Company.  The books and records of the Company shall be made and maintained, and the
financial position and the results of operations recorded, at the expense of the Company, in
accordance with such method of accounting as is determined by the Board.  Each Member, for
any purpose reasonably related to such Member’s interest as a Member in the Company, shall
have access to and the right, at such Member’s sole cost and expense, to inspect and copy such
books and records and to discuss the affairs, finances and accounts of the Company and its
Subsidiaries with the officers, employees and the other Representatives of the Company and its
Subsidiaries during normal business hours; provided that the inspecting Member shall be
responsible for any out-of-pocket costs or expenses incurred by the Company in making any
books and records available for inspection.

8.2 Deposits of Funds.  All funds of the Company shall be deposited in its name in
such checking, money market or other account or accounts as the Board may from time to time
designate; withdrawals shall be made therefrom on such signature or signatures as the Board
shall determine.

8.3 Information Rights.

(a) Each Member shall have the right to receive the following information (which
right the Company may satisfy by providing access to each Member to a confidential website
such as [Intralinks]1 (which may be hosted by or otherwise provided by a transfer agent that has
been engaged by the Company for the purpose of disseminating such information) and timely
posting such information on such website (which website shall have a system of email
notification of new postings and may require confirmation by viewers of the site of customary
“click-through” confidentiality features, a “Secure Site”)), and each Member may share and
discuss such information (along with any other information provided to Members pursuant to
this Agreement and otherwise made available to Members via the Secure Site) with any Exempt
Person as well as any bona fide prospective purchaser of Common Interests or indebtedness for
borrowed money incurred by the Company or its Subsidiaries and held by such Member that (x)
is not a Competitor (unless approved by the Board) and (y)(i) has entered into, and delivered to
the Company, a confidentiality agreement regarding the treatment of such information (and for
the avoidance of doubt, at its election, the Company may share and discuss such information
with any prospective purchaser of Common Interests or (ii) has entered into, and delivered to
such Member, a confidentiality agreement regarding the treatment of such information
containing provisions at least as restrictive as those set forth in Section 6.13 and provides that the
Company shall be a third party beneficiary with full enforcement rights thereunder:

(i) as soon as available and, in any event, within one hundred and twenty
(120) days of the end of each Fiscal Year, copies of annual consolidated financial
statements of the Company and its Subsidiaries as of the end of such Fiscal Year, which

1 Note to Draft: Confirm datasite initially to be used.
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financial statements shall (x) be prepared in accordance with GAAP, and (y) be audited
by a nationally recognized accounting firm approved by the Board; and

(ii) as soon as available and, in any event, within sixty (60) days after the end
of each of the first three quarters of each Fiscal Year or such earlier date as the Company
or any of its Subsidiaries may be required to deliver such information to the Company’s
lenders under any credit agreement, indenture or similar agreement with respect to
indebtedness for borrowed money of the Company or any of its Subsidiaries,
consolidated financial statements of the Company and its Subsidiaries for the quarterly
period then ended, prepared in accordance with GAAP, subject to the absence of
footnotes and to year-end adjustments (collectively, the “Quarterly Financials”).

(b) The Company shall host, and each Member shall have access to, regular
conference calls with senior officers of the Company to discuss the results of operations for the
relevant reporting period, which calls shall include a reasonable and customary question and
answer session.  Each such call shall be hosted no later than ten (10) Business Days after the
Company furnishes the corresponding annual or quarterly report in accordance with this Section
8.3.

(c) For so long as the Common Interests remain outstanding and during any period
during which the Company is not subject to Section 13 or Section 15(d) of the Exchange Act, as
amended, nor exempt therefrom pursuant to Rule 12g3-2(b), the Company shall furnish to the
holders of Common Interests and, upon their request, prospective purchasers of the Common
Interests, the information required to be delivered pursuant to Rule 144A(d)(4) under the
Securities Act.

(d) The Company shall furnish to the holders of Common Interests, upon reasonable
request and at the cost of such requesting holders, any information reasonably required by the
holders of Common Interests in connection with their tax reporting obligations, to the extent
such information is reasonably available to the Company.

(e) During the term of the Company’s existence, there shall be maintained in the
Company’s principal office or at the office of the Company’s agents and representatives all
records required to be kept pursuant to the Act, including (whether or not so required) a current
list of the names, addresses and Common Interests held by each of the Members (including the
dates on which each of the Members became a Member), copies of federal, state and local
information or income tax returns for each of the Company’s tax years, copies of this Agreement
and each of the Company’s organizational documents, including all amendments thereto and
restatements thereof, and correct and complete books and records of account of the Company.
Prior to any termination of the Company’s existence, the Company shall use all reasonable
efforts to ensure that, for a period of six (6) years after any such termination, such information, to
the extent still in existence and available, may be obtained by a Member’s request in writing to a
legal advisor or agent of the Company to be designated prior to any such termination, with the
cost (as reasonably determined by such legal advisor or agent) of accessing and providing such
information being borne by the requesting Member.
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(f) Upon the written request of any Member, the Company shall promptly certify to
such Member the number of Common Interests, Warrants and any other issued and outstanding
equity security of the Company held by such Member on the books and records of the Company
as of the date of such written request; provided, to the extent the Company elects to engage a
transfer agent to maintain the records required pursuant to Section 8.3(e), such certification (or a
statement of similar effect) may be provided by the Company’s transfer agent.

(g) (f) The rights of each Member granted pursuant to Sections 8.3(a) through
8.3(e) of this Agreement shall be freely Transferable, in whole or in part, by such Member in
connection with any Transfer of its Common Interests otherwise permitted in accordance with
Article V.

(h) (g) The Company shall provide to each Director copies of any materials
distributed or made available to any other Directors.

8.4 Information Rights of the Company.  The Company may from time to time
(including in connection with the admission of a new Member), but a Member may be compelled
to answer no more frequently than once per calendar quarter (unless, with respect to
clause (i) hereof, required by applicable law), reasonably request of any or all Members (at the
expense of the Company) information (i) needed by the Company to comply with applicable law
and/or (ii) regarding such Member’s “accredited investor” status (within the meaning of
Regulation D promulgated under the Securities Act).

8.5 Tax Matters.  It is the intent of the Members that the Company be treated as an
association taxable as a corporation for U.S. federal and, to the extent applicable, state and local
income tax purposes.  The Members and the Company shall file all tax returns and shall
otherwise take all tax and financial reporting positions in a manner consistent with such
treatment. The Company has filed Form 8832 with the U.S. Internal Revenue Service to elect to
be classified as an association taxable as a corporation for U.S. federal income tax purposes as of
the Company’s date of formation, and the Company is hereby authorized to execute and file any
comparable form or document required by any applicable U.S. tax law for the Company to be
classified as an association taxable as a corporation under such tax law.

Article IX
Term and Dissolution

9.1 Term. The legal existence of the Company shall be perpetual, unless the
Company is sooner dissolved as a result of an event specified in the Act or pursuant to a
provision of this Agreement.

9.2 Dissolution.

(a) The Company shall be dissolved and its affairs wound up upon the first to occur
of the following:

(i) The entry of a decree of judicial dissolution of the Company under
Section 18-802 of the Act;
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(ii) The resignation, expulsion, Bankruptcy or dissolution of the last
remaining Member or the occurrence of any other event which terminates the continued
membership of the last remaining Member in the Company, unless the business of the
Company is continued without dissolution in accordance with the Act;

(iii) The approval of, each of (A) the Board and (B) the holders of at least a
majority of the issued and outstanding Common Interests entitled to vote pursuant to
Section 6.8(a)(i); and

(iv) The occurrence of any other event that causes the dissolution of a limited
liability company under the Act, unless the Company is continued without dissolution in
accordance with the Act.

(b) Upon dissolution of the Company, the business of the Company shall continue for
the sole purpose of winding up its affairs.  The winding up process shall be carried out by the
Members unless the dissolution is caused by an event of withdrawal by the sole remaining
Member, in which case the Board shall appoint a liquidating trustee.  Otherwise, a liquidating
trustee may be appointed for the Company by vote of a majority in Percentage Interest of the
Members holding Common Interests entitled to vote (the Members or such liquidating trustee
appointed by the Board or the Members is referred to herein as the “Liquidator”).  In winding up
the Company’s affairs, every effort shall then be made to dispose of the assets of the Company in
an orderly manner, having regard to the liquidity, divisibility and marketability of the Company’s
assets.  The Liquidator shall not be entitled to be paid by the Company any fee for services
rendered in connection with the liquation of the Company, but the Liquidator (whether one or
more Members or a liquidating trustee) shall be reimbursed by the Company for all third-party
costs and expenses incurred by it in connection therewith and shall, to the fullest extent
permitted by law, be indemnified by the Company with respect to any action brought against it in
connection therewith by applying, mutatis mutandis, the provisions of Section 11.1.

9.3 Application and Distribution of Assets. Upon a windup of the Company, the
Company shall distribute its assets as follows:

(a) first, to creditors of the Company, including Members and Directors who are
creditors, to the extent permitted by law, in satisfaction of liabilities of the Company (whether by
payment or the making of reasonable provision for the payment thereof) and including any
contingent, conditional and unmatured liabilities of the Company, taking into account the
relative priorities thereof;

(b) second, to the Members and former Members in satisfaction of liabilities under
the Act for distributions to such Members and former Members; and

(c) third, subject to Section 3.9(b), to Members holding Common Interests in
accordance with their Percentage Interests of Common Interests.

9.4 Termination of the LLC.  Subject to Section 2.7, the separate legal existence of
the Company shall terminate upon a Reorganization or when all assets of the Company, after
payment of or due provision for all debts, liabilities and obligations of the Company, shall have
been distributed to the Members in the manner provided for in this Article IX and a certificate of
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cancellation of the Certificate shall have been filed in the manner required by Section 18-203 of
the Act.

Article X
Representations and Warranties of Members

Each Member severally, but not jointly, represents and warrants as of the Effective Date
to the Company and the other Members that:

10.1 Authority.  Each such Member that is a corporation or a limited liability company
or a partnership is an entity duly formed and validly existing under the laws of the jurisdiction of
its formation and the execution, delivery and performance by such Member of this Agreement
have been duly authorized by all necessary corporate, limited liability company or partnership
action, as applicable.  Each such Member that is an individual is an individual with full legal
capacity under the laws of his jurisdiction of domicile and has the capacity to execute, deliver
and perform this Agreement, and this Agreement has been duly executed and delivered by such
Member.

10.2 Binding Obligations.  This Agreement has been duly and validly executed and
delivered by such Member and constitutes the binding obligation of such Member, enforceable
against such Member in accordance with its terms.

10.3 No Conflict.  The execution, delivery and performance by such Member of this
Agreement will not, with or without the giving of notice or the lapse of time or both, (a) violate
any provision of law to which such Member is subject, (b) violate any order, judgment or decree
applicable to such Member or (c) conflict with or result in a breach or default under, any term or
condition of its certificate of incorporation or bylaws, certificate of limited partnership or
partnership agreement, certificate of formation or limited liability company agreement, as
applicable or, except where such conflict, breach or default would not reasonably be expected to,
individually or in the aggregate, have an adverse effect on such Member’s ability to satisfy its
obligations hereunder.

10.4 Purchase Entirely for Own Account.  The Common Interests to be acquired by such
Member will be acquired for investment for such Member’s own account, not as a nominee or
agent and not with a view to the resale or distribution of any part thereof; such Member has no
present intention of selling, granting any participation in or otherwise distributing the same; and
such Member does not have any contract, undertaking, agreement or other arrangement with any
Person to sell, transfer or grant participation to such Person or to any third Person, with respect
to any of the Common Interests.

10.5 10.6 Investment Experience.  Such Member confirms that the Member has such
knowledge and experience in financial and business matters that such Member is capable of
evaluating the merits and risks of an investment in the Common Interests and of making an
informed investment decision and understands that (a) this investment is suitable only for an
investor that is able to bear the economic consequences of losing its entire investment, (b) the
acquisition of Common Interests hereunder is a speculative investment that involves a high
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degree of risk of loss of the entire investment and (c) there are substantial restrictions on the
transferability of and there will be no public market for, the Common Interests.

10.6 10.7 Accredited Investor.  Such Member is an “accredited investor” within the
meaning of Regulation D, Rule 501(a), promulgated by the SEC under the Securities Act.

10.8 10.9 Nonreliance.  No promise, agreement, statement or representation that is not
expressly set forth in this Agreement or in any other agreement by and among any of the
Company, the Members or their respective Affiliates and investment managers has been made to
such Member by any other Member or any other Member’s Affiliates, investment managers,
counsel, agent or any other Person with respect to the terms set forth in this Agreement, and such
Member is not relying upon any such promise, agreement, statement or representation of the
Company, any other Member or any other Member’s Affiliates, or their respective investment
managers, counsels, agents or any other Persons.

Article XI
General Provisions

11.1 Exculpation and Indemnification.

(a) Unless specifically set forth herein, to the fullest extent permitted by applicable
law, no Member, officer, Director, employee or agent of the Company or any Subsidiary of the
Company and no officer, director, employee, Representative, agent, investment manager or
Affiliate of any Member (collectively, the “Covered Persons”) shall be liable to the Company or
any other Person who is bound by this Agreement for any loss, damage or claim incurred by
reason of any act or omission performed or omitted by such Covered Person in good faith on
behalf of the Company and in a manner reasonably believed to be within the scope of the
authority conferred on such Covered Person by this Agreement, except that a Covered Person
shall be liable for any such loss, damage or claim incurred by reason of such Covered Person’s
fraud, gross negligence or willful misconduct as determined by a final, non-appealable judgment
of a court of competent jurisdiction.

(b) To the fullest extent permitted by applicable law, a Covered Person shall be
entitled to indemnification from the Company for any loss, damage or claim incurred by such
Covered Person by reason of any act or omission performed or omitted by a Covered Person in
good faith on behalf of the Company and in a manner reasonably believed to be within the scope
of the authority conferred on such Covered Person by this Agreement, except that no Covered
Person shall be entitled to be indemnified in respect of any loss, damage or claim incurred by
such Covered Person by reason of such Covered Person’s fraud, gross negligence or willful
misconduct with respect to such acts or omissions as determined by a final, non-appealable
judgment of a court of competent jurisdiction.  To the fullest extent permitted by applicable law,
expenses (including legal fees) incurred by a Covered Person defending any claim, demand,
action, suit or proceeding shall be advanced by the Company prior to the final disposition of such
claim, demand, action, suit or proceeding upon demand by such Covered Person and receipt by
the Company of an undertaking by or on behalf of such Covered Person to repay such amount if
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it shall be determined that the Covered Person is not entitled to be indemnified as authorized in
this Section 11.1.

(c) A Covered Person shall be fully protected in relying in good faith upon the
records of the Company and upon such information, opinions, reports or statements presented to
the Company by any Person as to matters the Covered Person reasonably believes are within
such other Person’s professional or expert competence and who has been selected with
reasonable care by or on behalf of the Company, including information, opinions, reports or
statements as to the value and amount of the assets, liabilities or any other facts pertinent to the
existence and amount of assets of the Company from which distributions to any Member might
properly be paid.

(d) As of or prior to the Effective Date, the Company has obtained directors’ and
officers’ liability insurance for the Directors and officers of the Company, if any (a “D&O
Insurance Policy”), with coverage under such D&O Insurance Policy to be effective no later than
the Effective Date, naming each Director and officer as an insured in such a manner as to provide
such Director the same rights and benefits, subject to the same limitations, as are accorded to the
Directors or officers of the Company most favored by such D&O Insurance Policy.  The
Company shall use its commercially reasonable efforts to maintain a D&O Insurance Policy at all
times on terms that are no less favorable to the Directors and officers than the D&O Insurance
Policy entered into pursuant to the first sentence of this Section 11.1(d).

(e) The Company hereby acknowledges that a Covered Person may have certain
rights to indemnification, advancement of expenses and/or insurance provided by companies for
which such Covered Person serves as a director, officer or employee (collectively, the “Other
Indemnitors”).  The Company hereby agrees that it (i) is the indemnitor of first resort (i.e., its
obligations to a Covered Person are primary and any obligation of the Other Indemnitors to
advance expenses or to provide indemnification for the same expenses or liabilities incurred by
or on behalf of such Covered Person are secondary), (ii) shall be required to advance the full
amount of expenses incurred by or on behalf of such Covered Person and shall be liable for the
full amount of all expenses, judgments, penalties, fines and amounts paid in settlement to the
extent not prohibited by applicable law and as required by the terms of this Agreement, without
regard to any rights such Covered Person may have against the Other Indemnitors and
(iii) irrevocably waives, relinquishes and releases the Other Indemnitors from any and all claims
against the Other Indemnitors for reimbursement, subrogation or any other recovery of any kind
in respect thereof.  The Company further agrees that no advancement or payment by the Other
Indemnitors on behalf of a Covered Person with respect to any claim for which a Covered Person
has sought indemnification from the Company shall affect the foregoing and the Other
Indemnitors shall have a right of reimbursement and/or be subrogated to the extent of such
advancement or payment to all of the rights of recovery of a Covered Person against the
Company.  The Company and any Covered Person agree that the Other Indemnitors are express
third-party beneficiaries of the terms of this Section 11.1(e).

11.2 Entire Agreement; Amendments.
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(a) This Agreement (including the exhibits and annexes attached hereto) contains the
sole and entire agreement of the parties hereto with respect to the subject matter hereof and
supersedes all prior agreements and understandings relating to such subject matter.

(b) Subject to the proviso hereafter, this Agreement may be modified or amended or
supplemented with the approval of the holders of at least a majority of the issued and outstanding
Common Interests entitled to vote; provided, however, that, notwithstanding anything in this
Agreement to the contrary, (i) without the consent of any Member, the Board may amend Exhibit
C from time to time so as to accurately reflect the information contained thereon upon (A) the
withdrawal of a Member, (B) the admission of a new Member and (C) any changes to Percentage
Interests and the number of Common Interests held by Members as a consequence thereof, (ii)
any change to any voting, consent or approval threshold or requirement specified in this
Agreement shall require the approval of Members or Directors, as the case may be, constituting
at least such voting, consent or approval threshold or otherwise satisfying such requirement, (iii)
any amendment to this Agreement or any limited liability company agreement, charter, bylaws or
comparable organizational document of the Company or any material Subsidiary of the Company
that could reasonably be expected to materially adversely affect any holder or group of holders of
Common Interests in the Company in a manner that is disproportionate to the effect on any other
holder or group of holders of Common Interests in the Company shall require the prior written
consent of such holder or, with respect to a group of holders, a majority of such holders of
Common Interests and (iv) any amendment to Section 3.2(a) (Capital Contributions), Section
5.1 (Transfers Generally), 5.2 (Tag-Along Rights), 5.3 (Drag-Along Rights), 5.4 (Preemptive
Rights), 5.5 (General Restrictions on Transfer), 5.8 (Registration Rights), Annex I (Registration
Rights), 6.8(b) (Approval of Affiliate Transactions) and 8.3 (Information Rights), in each case,
shall require the affirmative consent of the holder of at least two-thirds (2/3) of the issued and
outstanding Common Interests.

11.3 Avoidance of Provisions.  No party hereto shall avoid the provisions of this
Agreement by making one or more Transfers to one or more Affiliates and then disposing of all
or any portion of such party’s interest in any such Affiliate.

11.4 Binding Agreement. The covenants and agreements herein contained shall inure
to the benefit of and shall be binding upon the parties hereto and their respective
Representatives, successors in interest and permitted assigns.

11.5 Notices. Unless otherwise provided in this Agreement, any and all notices
contemplated by this Agreement shall be deemed adequately given if in writing and delivered in
hand, or upon receipt when sent by telecopy or electronic transmission confirmed by one of the
other methods for providing notice set forth herein, or one (1) Business Day after being sent,
postage prepaid, by nationally recognized overnight courier (e.g., Federal Express), or five (5)
Business Days after being sent by certified or registered mail, return receipt requested, postage
prepaid, to the party or parties for whom such notices are intended.  All such notices to Members
shall be addressed to the last address of record on the books of the Company; all such notices to
the Company shall be addressed to the Company at the address set forth in Section 2.4 or at such
other address as the Company may have designated by notice given in accordance with the terms
of this subsection.
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11.6 Governing Law. This Agreement and any controversy, dispute or claim arising
hereunder or related hereto (whether by contract, tort or otherwise) shall be governed by, and
construed and enforced in accordance with, the domestic laws of the State of Delaware, all rights
and remedies being governed by such laws, without regard to any choice of law or conflict of
laws rules (whether of the State of Delaware or any other jurisdiction) that would cause the
application of the laws of any jurisdiction other than the State of Delaware and without regard to
any borrowing statute that would result in the application of the statutes of limitations or repose
of any other jurisdiction.  In furtherance of the foregoing, the laws of the State of Delaware will
control even if under such jurisdiction’s choice of law or conflict of law analysis, the substantive
or procedural law of some other jurisdiction would ordinarily or necessarily apply.

11.7 Consent to Jurisdiction; WAIVER OF JURY TRIAL.

(a) The Company and each Member (i) irrevocably submits to the exclusive
jurisdiction of the Chancery Court of the State of Delaware and the United States District Court
for the District of Delaware (and the appropriate appellate courts), for the purposes of any suit,
action or other proceeding arising out of this Agreement and (ii) agrees to commence any such
action, suit or proceeding either in the United States District Court for the District of Delaware
or if such suit, action or other proceeding may not be brought in such court for jurisdictional
reasons, in the Chancery Court of the State of Delaware.  Notwithstanding the foregoing, any
party hereto may commence an action, suit or proceeding with any governmental body anywhere
in the world for the sole purpose of seeking recognition and enforcement of a judgment of any
court referred to in the first sentence of this Section 11.7(a).  The Company and each Member
further (x) agrees that service of any process, summons, notice or document by U.S. registered
mail to such party’s respective address set forth on the Member List (or in the case of the
Company, at the Company’s principal office in Delaware) shall be effective service of process
for any action, suit or proceeding in Delaware with respect to any matters to which it has
submitted to jurisdiction in this Section 11.7(a) and (y) irrevocably and unconditionally waives
any objection to the laying of venue of any action, suit or proceeding arising out of this
Agreement in (A) the Chancery Court of the State of Delaware, or (B) the United States District
Court for the District of Delaware, and hereby further irrevocably and unconditionally waives
and agrees not to plead or claim in any such court that any such action, suit or proceeding
brought in any such court has been brought in an inconvenient forum.

(b) THE COMPANY AND EACH MEMBER HEREBY WAIVES, TO THE
FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO
A TRIAL BY JURY IN ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT
OF, INVOLVING OR OTHERWISE IN RESPECT OF THIS AGREEMENT OR SUCH
MEMBER’S OWNERSHIP OF COMPANY COMMON EQUITY.  THE COMPANY AND
EACH MEMBER (I) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY
OF THE COMPANY OR ANY MEMBER HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT THE COMPANY OR SUCH MEMBER WOULD NOT, IN THE
EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND
(II) ACKNOWLEDGES THAT THE COMPANY AND EACH MEMBER HAS BEEN
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE
MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 11.7(B).
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11.8 Construction. The language used in this Agreement shall be deemed to be the
language chosen by the parties to express their mutual intent and, to the fullest extent permitted
by law, the parties intend that no rule of strict construction will be applied against any party.

11.9 Severability. The invalidity or unenforceability of any particular provision of this
Agreement shall not affect the other provisions hereof, and this Agreement shall be construed in
all respects as if such invalid or unenforceable provision was omitted.  In the case of any such
invalidity or unenforceability, the parties hereto agree to use all reasonable best efforts to achieve
the purpose of such provision by a new legally valid and enforceable stipulation.

11.10 Counterparts, Electronic Copies. This Agreement may be executed in multiple
counterparts, including by electronic transmission or portable document format (.pdf), each of
which shall be deemed an original, but all of which together shall constitute one and the same
instrument.

11.11 Survival. The provisions of Sections 6.13 and 7.5 and this Article XI shall
survive the termination of this Agreement for any reason or the dissolution of the Company.
Subject to the Act, all other rights and obligations of the Members shall cease upon the earlier of
the termination of this Agreement or dissolution of the Company.

11.12 Termination.

(a) This Agreement will be automatically effective as of the Effective Date and will
continue in effect until the earlier to occur of (i) its termination by the unanimous written consent
of all Members of the Company, (ii) the dissolution, liquidation or winding up of the Company
and (iii) the consummation of a Drag-Along Sale in accordance with Section 5.3, in which, for
whatever reason, all of the Members participate either as Selling Members or Compelled
Members.

(b) Sections 5.1 through 5.5, Section 6.8, Section 6.9, Section 7.4, Section 8.3,
Section 8.4 and Article IX shall automatically terminate upon (i) a Qualified IPO or (ii) the
listing of any equity securities of the Company on the NASDAQ, the NYSE or another U.S.
national securities exchange.

11.13 Further Assurance.  Each party to this Agreement agrees to execute, acknowledge,
deliver, file and record such further certificates, amendments, instruments and documents and to
do all such other acts and things, as may be required by law or as, in the reasonable judgment of
the Board, may be necessary or reasonably advisable to carry out the intent and purpose of this
Agreement.

[Signature pages follow]
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IN WITNESS WHEREOF, the Members signatory hereto have entered into this
Agreement on the date first above written:

MEMBERS:
[●]Member

Name:
Title:  

[SIGNATURE PAGE TO A&R LLC AGREEMENT OF UTEX INDUSTRIES HOLDINGS, LLC]
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[●],
Member

By:
            Name:
            Title:  

[SIGNATURE PAGE TO A&R LLC AGREEMENT OF UTEX INDUSTRIES HOLDINGS, LLC]
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Annex I
Registration Rights

[see attached]

Annex I
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Exhibit A
Certificate of Formation

[see attached]

A-1
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Exhibit B
Form of Warrant

[Ssee attached.]

B-1
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C-1

Number of Convertible
Common Interests Percentage InterestName of Member

[●]

Notice Information

Exhibit C
Name and Notice Information of Members, Number of Common Interests and Percentage Interests

Last Updated: [●]
Number of Common

Interests
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D-2E-1

Name of Member

[●] $ [●]

Amount of DIP Loans
Contributed

$ [●]

Exhibit D
Capital Contributions

$ [●]

Amount of New Term
Loans Contributed

*Shall not be deemed a Member of the Company, or to hold any Common Interests, until a
joinder in the form of Exhibit E is executed by such Person and delivered to the Company in

accordance with Section 5.5.2

Total Initial Capital
Contributions

2 Note to Draft: Asterisk to be included next to the names of those who hold warrants (but are not otherwise a
Member/holder of Common Interests).
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E-1

Exhibit E
Form of Joinder Agreement

This Joinder Agreement (this “Joinder Agreement”) is made as of [________ ___, 20__]
by the undersigned (the “Transferee”) in accordance with the Amended and Restated Limited
Liability Company Agreement of [Utex Industries Holdings], LLC, dated as of [●], 2020 (as the
same may be amended from time to time in accordance with its terms, the “LLC Agreement”).
Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in
the LLC Agreement.

The Transferee hereby acknowledges, agrees and confirms that, by its execution of this
Joinder Agreement, it shall become a party to the LLC Agreement and shall be fully bound by
and subject to, all of the covenants, terms and conditions of the LLC Agreement as though an
original party thereto and shall be deemed and is hereby admitted as, a Member for all purposes
thereof and entitled to all the rights incidental thereto, as of the date first written above.

The Transferee hereby makes the representations and warranties of a Member set forth in
the LLC Agreement.

IN WITNESS WHEREOF, the undersigned has executed this Joinder Agreement as of
the date first written above and hereby authorizes this signature page to be attached to a
counterpart of the LLC Agreement.

By:

[TRANSFEREE]

Name:
Title:
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Schedule I

Schedule I
Competitors1

1 Contents of Schedule I to be determined by Board in accordance with the terms of this Agreement.
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Exhibit G 

Certificate of Amendment to Certificate of Formation of RSH UTEX Holdings, LLC 

(Name Change to UTEX Industries Holdings, LLC) 

Case 20-34932   Document 186   Filed in TXSB on 12/02/20   Page 125 of 172



 

 

CERTIFICATE OF AMENDMENT 

TO THE 

CERTIFICATE OF FORMATION  

OF 

RSH UTEX HOLDINGS, LLC 

 RSH UTEX Holdings, LLC (the “Company”), a limited liability company organized and 

existing under and by virtue of the Delaware Limited Liability Company Act (the “Act”), does 

hereby certify as follows: 

ONE: The original name of the Company is RSH UTEX Holdings, LLC.  

TWO: The date on which the original Certificate of Formation of the Company was 

filed with the Secretary of State of the State of Delaware is November 21, 2017. 

THREE: The required members of the Company, acting in accordance with the 

provisions of Section 18-302 of the Act, adopted resolutions amending its Certificate of 

Formation as follows (the “Amendment”): 

1. The name of the Company is “UTEX Industries Holdings, LLC”. 

IN WITNESS WHEREOF, the Company has caused this Certificate of Amendment to 

be signed this 2nd day of December, 2020. 

 

 

 

By:   /s/ Michael P. Balas              

 Name: Michael P. Balas 

 Title:   Vice President 
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Exhibit H 

Energy Products LLC conversion and new organizational documents 
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CERTIFICATE OF CONVERSION TO CORPORATION
OF

ENERGY PRODUCTS LLC, (a Delaware limited liability company)
TO 

ENERGY PRODUCTS, INC., (a Delaware corporation)

Pursuant to Section 265(b) of the General Corporation Law of the State of Delaware
and Section 18-216 of the Delaware Limited Liability Company Act

This Certificate of Conversion to Corporation, dated as of December 3, 2020, is 
being duly executed and filed by Energy Products LLC, a Delaware limited liability 
company (the “LLC”), to convert the LLC to Energy Products, Inc., a Delaware 
corporation (the “Corporation”), under the Delaware Limited Liability Company Act (6 
Del. C. § 18-101, et seq.) and the General Corporation Law of the State of Delaware (8 
Del. C. § 101, et seq.).

1. The LLC was formed on April 30, 2013.  The LLC was formed under the 
laws of the State of Delaware and was a limited liability company under the laws of the 
State of Delaware. The name and type of entity of the LLC immediately prior to the filing 
of this Certificate of Conversion is “Energy Products LLC”, a Delaware limited liability 
company.

2. The name of the Corporation as set forth in the Certificate of Incorporation 
of the Corporation filed in accordance with Section 265(b) of the General Corporation 
Law of the State of Delaware is “Energy Products, Inc.”, a Delaware corporation.

3. As of the conversion, the LLC will have an election in effect to be treated 
as an association taxable as a corporation for U.S. federal income tax purposes pursuant 
to Treasury Regulations Section 301.7701-3.

4. The conversion of the LLC to the Corporation is intended to be treated as 
a reorganization under Section 368(a)(1) of the Internal Revenue Code of 1986, as 
amended.

5. All of the limited liability company interests of the LLC immediately prior 
to the conversion shall be cancelled upon the effectiveness of this Certificate of 
Conversion and will be deemed to be exchanged for one (1) share of common stock, par 
value $0.01 per share, of the Corporation, without any action required on the part of the 
Corporation or the former holder of such limit liability company interests of the LLC, so 
the sole equity holder of the LLC immediately prior to the conversion shall be the sole 
equity holder of the Corporation immediately following the conversion.

6. The conversion shall become effective at 4:00 p.m. (Delaware time) on 
December 3, 2020.
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7. The conversion has been approved in accordance with the provisions of 
Sections 265(b) of the General Corporation Law of the State of Delaware and Section 18-
216 of the Delaware Limited Liability Company Act, to put into effect and carry out the 
Joint Prepackaged Chapter 11 Plan of Utex Industries, Inc. and its Affiliated Debtors 
(Case No. 20-34932 (DRJ)) (the “Plan”) under chapter 11 of title 11 of the United States 
Code (the “Bankruptcy Code”), as confirmed by order (the “Order”) of the United States 
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) entered on 
October 28, 2020.  Provision for the making of this Certificate of Conversion is contained 
in the Order of the Bankruptcy Court having jurisdiction under the Bankruptcy Code for 
the reorganization of the Corporation.
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IN WITNESS WHEREOF, the undersigned has executed this Certificate 
of Conversion as of this 3rd day of December, 2020.

ENERGY PRODUCTS LLC

BY:  /s/ Michael P. Balas
Name:  Michael P. Balas
Title:  Chief Executive Officer 
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CERTIFICATE OF INCORPORATION

OF

ENERGY PRODUCTS, INC.

THE UNDERSIGNED, being a natural person for the purpose of organizing a 
corporation under the Delaware General Corporation Law (the “DGCL”), hereby certifies that:

FIRST: The name of the corporation is Energy Products, Inc. (the 
“Corporation”).

SECOND: The address of the Corporation’s registered office in the State of 
Delaware is 1209 Orange Street, Wilmington, County of New Castle, Delaware 19801. The 
name of its registered agent at such address is The Corporation Trust Company.

THIRD: The purpose of the Corporation is to engage in any and all lawful 
acts or activities for which corporations may be organized under the DGCL, as from time to time 
amended.

FOURTH: The total number of shares of capital stock that the Corporation 
shall have authority to issue is 100 shares of common stock, par value $0.001 per share 
(“Common Stock”).  The number of authorized shares of Common Stock may be increased or 
decreased (but not below the number of shares thereof then outstanding) from time to time by the 
affirmative vote of the holders of at least a majority of the voting power of the Corporation’s 
then outstanding shares of stock entitled to vote thereon, voting together as a single class, 
irrespective of the provisions of Sections 242(b)(2) of the DGCL (or any successor provision 
thereto), and no vote of the holders of any Common Stock voting separately as a class shall be 
required therefor.

FIFTH: The name and mailing address of the incorporator of the 
Corporation are Robert C. Martin, c/o Weil, Gotshal & Manges LLP, 200 Crescent Court, Suite 
300, Dallas, Texas 75201.

SIXTH: The number of directors of the Corporation shall be fixed from 
time to time in the manner provided by the bylaws or amendment thereof adopted by the Board 
of Directors. Election of directors need not be by written ballot.

SEVENTH: In addition to the powers and authority herein before or by statute 
expressly conferred upon them, the Board of Directors is hereby empowered to exercise all such 
powers and do all such acts and things as may be exercised or done by the Corporation, subject 
to the provisions of the DGCL, this Certificate of Incorporation and the bylaws of the 
Corporation.

EIGHTH: In furtherance and not in limitation of the powers conferred by law, 
subject to any limitations contained elsewhere in this Certificate of Incorporation, bylaws of the 
Corporation may be adopted, amended or repealed by a majority of the Board of Directors of the 

WEIL:\97677571\3\78263.0003
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Corporation (the “Board of Directors”), but any bylaws adopted by the Board of Directors may 
be amended or repealed by the stockholders entitled to vote thereon.

NINTH: To the fullest extent permitted by law, a director of the Corporation 
shall not be personally liable to the Corporation or its stockholders for monetary damages for 
breach of fiduciary duty as a director.  If the DGCL or any other law of the State of Delaware is 
hereafter amended to authorize corporate action further eliminating or limiting the personal 
liability of directors, then the liability of a director of the Corporation shall be eliminated or 
limited to the fullest extent permitted by the DGCL or applicable law, in each instance, as so 
amended.  Any repeal or modification of the foregoing provisions of this Article Ninth by the 
stockholders of the Corporation shall not adversely affect any right or protection of a director of 
the Corporation existing at the time of, or increase the liability of any director of the Corporation 
with respect to any acts or omissions of such director occurring prior to, such repeal or 
modification.

TENTH: The following indemnification provisions shall apply to the persons 
enumerated below.

1. Right to Indemnification of Directors and Officers.   The Corporation shall 
indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently 
exists or may hereafter be amended, any person (an “Indemnified Person”) who was or is made 
or is threatened to be made a party or is otherwise involved in any action, suit or proceeding, 
whether civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact 
that such person, or a person for whom such person is the legal representative, is or was a 
director or officer of the Corporation or, while a director or officer of the Corporation, is or was 
serving at the request of the Corporation as a director, officer, employee or agent of another 
corporation or of a partnership, joint venture, limited liability company, trust, enterprise or 
nonprofit entity, including service with respect to employee benefit plans, against all liability and 
loss suffered and expenses (including attorneys’ fees) reasonably incurred by such Indemnified 
Person in such Proceeding.  Notwithstanding the preceding sentence, the Corporation shall not 
be required to indemnify an Indemnified Person in connection with a Proceeding (or part thereof) 
commenced by such Indemnified Person, except if the commencement of such Proceeding (or 
part thereof) by the Indemnified Person was authorized in advance by the Board of Directors.

2. Prepayment of Expenses of Directors and Officers.  The Corporation shall 
pay the expenses (including attorneys’ fees) incurred by an Indemnified Person in defending any 
Proceeding in advance of its final disposition, provided, however, that, to the extent required by 
law, such payment of expenses in advance of the final disposition of the Proceeding shall be 
made only upon receipt of an undertaking by the Indemnified Person to repay all amounts 
advanced if it should be ultimately determined that the Indemnified Person is not entitled to be 
indemnified under this Article Tenth or otherwise.

3. Claims by Directors and Officers.  If a claim for indemnification or 
advancement of expenses under this Article Tenth is not paid in full within 30 days after a 
written claim therefor by the Indemnified Person has been received by the Corporation, the 
Indemnified Person may file suit to recover the unpaid amount of such claim and, if successful in 
whole or in part, shall be entitled to be paid the expense of prosecuting such claim.  In any such 
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action the Corporation shall have the burden of proving that the Indemnified Person is not 
entitled to the requested indemnification or advancement of expenses under applicable law.

4. Indemnification of Employees and Agents. The Corporation may 
indemnify and advance expenses to any person who was or is made or is threatened to be made 
or is otherwise involved in any Proceeding by reason of the fact that such person, or a person for 
whom such person is the legal representative, is or was an employee or agent of the Corporation 
or, while an employee or agent of the Corporation, is or was serving at the request of the 
Corporation as a director, officer, employee or agent of another corporation or of a partnership, 
joint venture, limited liability company, trust, enterprise or nonprofit entity, including service 
with respect to employee benefit plans, against all liability and loss suffered and expenses 
(including attorney’s fees) reasonably incurred by such person in connection with such 
Proceeding.  The ultimate determination of entitlement to indemnification of persons who are 
non-director or officer employees or agents shall be made in such manner as is determined by the 
Board of Directors in its sole discretion.  Notwithstanding the foregoing sentence, the 
Corporation shall not be required to indemnify a person in connection with a Proceeding initiated 
by such person if the Proceeding was not authorized in advance by the Board of Directors.

5. Advancement of Expenses of Employees and Agents.  The Corporation 
may pay the expenses (including attorney’s fees) incurred by an employee or agent in defending 
any Proceeding in advance of its final disposition on such terms and conditions as may be 
determined by the Board of Directors.

6. Non-Exclusivity of Rights.  The rights conferred on any person by this 
Article Tenth shall not be exclusive of any other rights which such person may have or hereafter 
acquire under any statute, provision of this Certificate of Incorporation, the Bylaws or any 
agreement, or pursuant to a vote of stockholders or disinterested directors or otherwise. The 
Corporation acknowledges that certain persons entitled to indemnification from the Corporation 
hereunder may have certain rights to indemnification, advancement of expenses and/or insurance 
provided by a stockholder of the Corporation or certain affiliates of such stockholder 
(collectively, the “Secondary Indemnitors”). The Corporation hereby agrees (i) that it is the 
indemnitor of first resort (i.e., its obligations to such persons are primary and any obligation of 
the Secondary Indemnitors to advance expenses or to provide indemnification for the same 
expenses or liabilities incurred by such persons are secondary), (ii) that it shall be required to 
advance the full amount of expenses incurred by such persons and shall be liable for the full 
amount of all expenses, judgments, penalties, fines and amounts paid in settlement to the extent 
legally permitted and as required by this Certificate of Incorporation (or any other agreement 
between the Corporation and such person), without regard to any rights such person may have 
against the Secondary Indemnitors, and (iii)  that it irrevocably waives, relinquishes and releases 
the Secondary Indemnitors from any and all claims against the Secondary Indemnitors for 
contribution, subrogation or any other recovery of any kind in respect thereof.  The Corporation 
further agrees that no advancement or payment by the Secondary Indemnitors on behalf of such 
person with respect to any claim for which such person has sought indemnification from the 
Corporation shall affect the foregoing and the Secondary Indemnitors shall have a right of 
contribution and/or be subrogated to the extent of such advancement or payment to all of the 
rights of recovery of such person against the Corporation. The Corporation and such persons 
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agree that the Secondary Indemnitors are express third party beneficiaries of the terms of this 
Section 6.

7. Other Indemnification.  Subject to Section 6 of this Article Tenth, the 
Corporation’s obligation, if any, to indemnify any person who was or is serving at its request as a 
director, officer or employee of another corporation, partnership, limited liability company, joint 
venture, trust, organization or other enterprise shall be reduced by any amount such person may 
collect as indemnification from such other corporation, partnership, limited liability company, 
joint venture, trust, organization or other enterprise.  

8. Insurance.  The Board of Directors may, to the full extent permitted by 
applicable law as it presently exists, or may hereafter be amended from time to time, authorize an 
appropriate officer or officers to purchase and maintain at the Corporation’s expense insurance:  
(i) to indemnify the Corporation for any obligation which it incurs as a result of the 
indemnification of directors, officers and employees under the provisions of this Article Tenth; 
and (ii) to indemnify or insure directors, officers and employees against liability in instances in 
which they may not otherwise be indemnified by the Corporation under the provisions of this 
Article Tenth.

9. Amendment or Repeal.  Any repeal or modification of the foregoing 
provisions of this Article Tenth shall not adversely affect any right or protection hereunder of 
any person in respect of any act or omission occurring prior to the time of such repeal or 
modification.  The rights provided hereunder shall inure to the benefit of any Indemnified Person 
and such person’s heirs, executors and administrators.

ELEVENTH.  This Certificate of Incorporation shall become effective at 4:00 p.m. 
(Delaware time) on December 3, 2020.

 [The remainder of this page is intentionally left blank.]
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[CERTIFICATE INCORPORATION OF ENERGY PRODUCTS, INC.]

IN WITNESS WHEREOF, the undersigned has duly executed this Certificate of 

Incorporation on this 3rd day of December, 2020.

ENERGY PRODUCTS, INC.

By: /s/ Robert C. Martin
Name: Robert C. Martin
Title:   Incorporator
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BYLAWS
OF

ENERGY PRODUCTS, INC.
a Delaware corporation

ARTICLE I
OFFICES

Section 1. Registered Office.  The registered office of the Corporation shall be in the 
Corporation’s state of incorporation, and the name of the resident agent in charge thereof is the 
agent named in the Corporation’s charter until changed by the Board of Directors of the 
Corporation (the “Board”).

Section 2. Principal Office.  The principal office for the transaction of the business of 
the Corporation shall be at such place as may be established by the Board.  The Board is 
granted full power and authority to change said principal office from one location to another.

Section 3. Other Offices.  The Corporation may also have an office or offices at such 
other places, either within or without the Corporation’s state of incorporation, as the Board may 
from time to time designate or the business of the Corporation may require.

ARTICLE II
MEETINGS OF STOCKHOLDERS

Section 1. Time and Place of Meetings.  Meetings of stockholders shall be held at such 
time and place, within or outside the Corporation’s state of incorporation, as shall be stated in the 
notice of the meeting or in a duly executed waiver of notice thereof.

Section 2. Annual Meetings.  An annual meeting of stockholders shall be held for the 
election of directors at such date, time and place, either within or outside the state of 
Corporation’s state of incorporation, as may be designated by resolution of the Board from time 
to time.  Any other proper business may be transacted at the annual meeting.

Section 3. Special Meetings.  Special meetings of the stockholders of the Corporation 
for any purpose or purposes may be called at any time by the Board, the President or Secretary at 
the request in writing of any two directors, or at the request in writing of stockholders owning at 
least twenty-five percent of the issued and outstanding capital stock of the Corporation entitled to 
vote at such a meeting, or as otherwise required by, and in any event subject to, applicable law.

Section 4. Notice of Meetings.  Written (including by electronic transmission) notice of 
each meeting of stockholders, whether annual or special, stating the place, date and hour of the 
meeting, and in the case of a special meeting, the purpose of such meeting, shall be given to each 
stockholder entitled to vote at such meeting not less than ten days (or such other period as may 
be required under applicable law) nor more than sixty days (or such other period as may be 
required under applicable law) before the date of the meeting.

Section 5. Quorum and Adjournment.  The holders of a majority of the Corporation’s 
capital stock issued and outstanding and entitled to vote thereat, present in person or represented 
by proxy, shall constitute a quorum for holding all meetings of stockholders, except as otherwise 

WEIL:\97677591\2\78263.0003

Case 20-34932   Document 186   Filed in TXSB on 12/02/20   Page 136 of 172



2

required by applicable law, these Bylaws or the Corporation’s charter.  A meeting may be 
adjourned pursuant to applicable law. 

Section 6. Voting.  In all matters other than the election of directors, the vote of the 
holders of a majority of the shares of each class of capital stock having voting power that are 
present in person or represented by proxy at a meeting at which a quorum is present shall decide 
any question brought before such meeting of stockholders, unless the question is one upon which 
by express provision of applicable law, the Corporation’s charter or these Bylaws, a different 
vote is required, in which case such express provision shall govern and control the decision of 
such question.  Unless otherwise provided in the Corporation’s charter, each stockholder shall 
be entitled to cast one vote for each share of the capital stock entitled to vote held by such 
stockholder upon the matter in question.  The presiding officer at a meeting of stockholders, in 
his or her discretion, may require that any votes cast at such meeting shall be cast by written 
ballot.  Unless otherwise required by law, elections need not be conducted by inspectors of 
election unless so determined by holders of shares of stock having a majority of the votes which 
could be cast by the holders of all shares of stock entitled to vote thereon which are present in 
person or by proxy at such meeting.

Section 7. Proxies.  Each stockholder entitled to vote at a meeting of stockholders may 
authorize another person or persons to act for him or her by proxy in accordance with applicable 
law.

Section 8. Action Without Meeting.  Subject to applicable law, any action which may 
be taken at any annual or special meeting of stockholders may be taken without a meeting, 
without prior notice and without a vote if a consent or consents in writing setting forth the action 
so taken, shall be signed by the holders of outstanding capital stock having not less than the 
minimum number of votes that would be necessary to authorize or take such action at a meeting 
at which all shares entitled to vote thereon were present and voted and shall be delivered to the 
Corporation by delivery to its registered office in the Corporation’s state of incorporation (by 
hand or by certified or registered mail, return receipt requested), its principal place of business, 
or an officer or agent of the Corporation having custody of the book in which proceedings of 
meetings of stockholders are recorded.  Notice of the taking of corporate action without a 
meeting by less than unanimous written consent shall, to the extent required by law, be given to 
those stockholders who have not consented in writing.

ARTICLE III
DIRECTORS

Section 1. Powers.  Subject to any limitations set forth in the Corporation’s charter or 
applicable law, the Board shall have the power to manage or direct the management of the 
property, business and affairs of the Corporation and to exercise all of its corporate powers. 

Section 2. Number and Qualifications.  The Board shall consist of at least two (2) 
members, or such other number as may be fixed by the Board in accordance with applicable law.  
Directors need not be stockholders, and each director shall hold office until his or her successor 
is elected and qualified or until his or her earlier death, retirement, resignation or removal.  A 
director may resign at any time upon written notice to the Corporation.  Any director may be 
removed from office, with or without cause, by the holders of shares of stock having a majority 
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of the votes which could be cast by the holders of all shares of stock entitled to vote at an annual 
meeting of stockholders.

Section 3. Vacancies and Newly Created Directorships.  Any vacancy on the Board 
caused by death, retirement, resignation or removal and any newly created directorship may be 
filled by a majority vote of the remaining directors, unless otherwise limited by applicable law.  
A director so elected to fill a vacancy or a newly created directorship shall hold office until his or 
her successor is elected and qualified or until his or her earlier death, retirement, resignation or 
removal.

Section 4. Regular Meetings.  Regular meetings of the Board shall be held without call 
or notice at such time and place within or outside the Corporation’s state of incorporation as shall 
from time to time be fixed by standing resolution of the Board.

Section 5. Special Meetings.  Special meetings of the Board may be held at any time or 
place within or outside the Corporation’s state of incorporation whenever called by the Chairman 
of the Board or the President.  Notice of a special meeting of the Board shall be given by the 
person or persons calling the meeting in accordance with applicable law.

Section 6. Quorum.  Directors holding a majority of the votes to be cast by the directors 
shall constitute a quorum for the transaction of business.  Except as otherwise set forth in the 
Corporation’s charter, the vote of a majority of the votes entitled to be cast by the directors 
present at a meeting at which a quorum is present shall be the act of the Board.  Any meeting of 
the Board may be adjourned to meet again at a stated day and hour in accordance with applicable 
law, and notice of any adjourned meeting need not be given unless required by applicable law.

Section 7. Telephonic Meetings.  Members of the Board or any committee thereof may 
participate in a regular or special meeting of such Board or committee by means of conference 
telephone or similar communications equipment by means of which all persons participating in 
the meeting can hear and be heard by each other.  Participation in a meeting pursuant to this 
Section shall constitute presence in person at such meeting.

Section 8. Committees.  Subject to applicable law, the Board may, by resolution passed 
by a majority vote of the whole Board, designate one or more committees, each committee to 
consist of one or more of the directors of the Corporation.  The Board may designate one or 
more directors as alternate members of any committee who may replace any absent or 
disqualified member at any meeting of the committee.  Any such committee, to the extent 
provided in a resolution of the Board and to the extent permitted by law and not inconsistent with 
the Corporation’s charter, shall have and may exercise all the powers and authority of the Board 
in the management of the business and affairs of the Corporation, and may authorize the seal of 
the Corporation to be affixed to all papers which may require it.

Section 9. Action Without Meetings.  Unless otherwise restricted by applicable law, 
any action required or permitted to be taken at any meeting of the Board or of any committee 
thereof may be taken without a meeting if all members of the Board or of such committee, as the 
case may be, consent thereto in writing (including by electronic transmission), and such writing 
or electronic transmission is filed with the minutes of proceedings of the Board or committee.
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ARTICLE IV
OFFICERS

Section 1. Officers.  The Corporation shall have a Chief Executive Officer or President 
and a Secretary.  The Corporation may also have, at the discretion of the Board, a Treasurer, 
one or more Vice Presidents, one or more Assistant Secretaries, one or more Assistant Treasurers, 
a Chairman of the Board and such other officers as may be elected or appointed in accordance 
with the provisions of this Article IV.  Any two or more of such offices may be held by the 
same person.  No officer need be a director of the Corporation.

Section 2. Election.  The Board shall elect the officers of the Corporation and, 
notwithstanding whatever rights an officer may have under a contract of employment with the 
Corporation, all officers shall serve at the pleasure of the Board.

Section 3. Removal and Resignation.  Any officer may be removed, either with or 
without cause, by the Board at any time.  Any such removal shall be without prejudice to the 
rights, if any, of the officer under any contract of employment of the officer.  Any officer may 
resign at any time by giving written notice to the Corporation, but without prejudice to the rights, 
if any, of the Corporation under any contract to which the officer is a party.  Any such 
resignation shall take effect at the date of the receipt of such notice or at any later time specified 
therein and, unless otherwise specified therein, the acceptance of such resignation shall not be 
necessary to make it effective.

Section 4. Vacancies.  A vacancy in any office because of death, resignation, removal, 
disqualification or any other cause may be filled by the Board in the manner prescribed in these 
Bylaws for regular election or appointment to such office, subject to applicable law.

Section 5. Powers.  Each officer shall perform the duties and exercise the powers as 
may be assigned by the Board.  The Chairman of the Board, if one is appointed, shall, if present, 
preside at all meetings of the stockholders and directors.  The Chief Executive Officer, if one is 
appointed, shall have direction and control of the business and officers of the Corporation and 
shall have the general powers and duties of management usually vested in the chief executive 
officer of a corporation.  The President, if one is appointed, shall be the chief operating officer 
of the Corporation and, in the absence or disability of the Chief Executive Officer or if no Chief 
Executive Officer is appointed, shall perform all of the duties of the Chief Executive Officer and, 
when so acting, shall have all of the powers of the Chief Executive Officer.  In the absence or 
disability of the President, the Vice Presidents, if any, in order of their rank as fixed by the Board, 
or, if not ranked, the Vice Presidents in the order appointed by the Board, shall perform all of the 
duties of the President and when so acting shall have all the powers of and be subject to all the 
restrictions upon the President.  The Secretary shall keep, or cause to be kept, at the principal 
executive office or such other place as the Board may order, a book of minutes of all meetings of 
stockholders, the Board and its committees, the names of those present at such meetings, the 
number of shares present or represented at stockholders’ meetings, and the proceedings thereof.  
Any powers vested in the Secretary may be exercised by an Assistant Secretary.  The Treasurer 
shall have the custody of the corporate funds and securities of the Corporation, and shall keep 
and maintain adequate and correct accounts of the properties and business transactions of the 
Corporation.  Any powers vested in the Treasurer may be exercised by an Assistant Treasurer.
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ARTICLE V
STOCK CERTIFICATES AND STOCKHOLDERS

Section 1. Certificates.  Shares of capital stock in the Corporation may be certificated or 
uncertificated, as provided by applicable law.  If certificated, every holder of record of capital 
stock in the Corporation shall be entitled to have a certificate signed by, or in the name of, the 
Corporation by the Chief Executive Officer, President or a Vice President and by the Treasurer 
or an Assistant Treasurer or the Secretary or an Assistant Secretary of the Corporation certifying 
the number of shares owned by him or her in the Corporation.  Any or all of the signatures on 
the certificate may be a facsimile or electronic signature.  In case any officer, transfer agent, or 
registrar who has signed or whose facsimile signature has been placed upon a certificate shall 
have ceased to be such officer, transfer agent, or registrar before such certificate is issued, it may 
be issued by the Corporation with the same effect as if he or she were such officer, transfer agent, 
or registrar at the date of the issue.

Section 2. Lost, Stolen or Destroyed Certificates.  The Corporation may direct a new 
certificate or certificates to be issued in place of any certificate or certificates theretofore issued 
by the Corporation alleged to have been lost, stolen, or destroyed, upon the making of an 
affidavit of the fact by the person claiming the certificate of stock to be lost, stolen, or destroyed.  
When authorizing such issue of a new certificate or certificates, the Board may, in its discretion 
and as a condition precedent to the issuance thereof, require the owner of such lost, stolen, or 
destroyed certificate or certificates, or his or her legal representative, to enter into an 
indemnification agreement or give the Corporation a bond in such sum as it may direct as 
indemnity against any claim that may be made against the Corporation with respect to the 
certificate alleged to have been lost, stolen, or destroyed.

Section 3. Fractional Shares.  The Corporation may, but shall not be required to, issue 
certificates for fractions of a share where necessary or desirable to effect authorized transactions, 
or the Corporation may, but shall not be required to, either (i) pay in cash the fair value of 
fractions of a share as of the time when those entitled to receive such fractions are determined, or 
(ii) take such other actions permitted by Section 155 of the DCGL in respect of fractional shares.
 Section 4. Transfers.  Subject to any restrictions on transfer applicable thereto, upon 
surrender to the Corporation or a transfer agent of the Corporation of a certificate for shares duly 
endorsed or accompanied by proper evidence of succession, assignment, or authority to transfer, 
it shall be the duty of the Corporation to issue a new certificate to the person entitled thereto, 
cancel the old certificate, and record the transaction upon its books.

Section 5. Registered Stockholders.  The Corporation shall be entitled to treat the 
holder of record of any share or shares of stock as the holder in fact thereof and, accordingly, 
shall not be bound to recognize any equitable or other claim to or interest in such share on the 
part of any other person, whether or not it shall have express or other notice thereof, save as 
expressly provided by applicable law.
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ARTICLE VI
REPRESENTATION OF SHARES OF OTHER ENTITIES

The Chief Executive Officer, President or any other officer or officers are each 
authorized to vote, represent, and exercise on behalf of the Corporation all rights incident to any 
and all shares or other ownership interests of any other corporation, partnership, limited liability 
company, or other entity standing in the name of the Corporation.  The authority herein granted 
may be exercised either by any such officer in person or by any other person authorized so to do 
by proxy or power of attorney duly executed by said officer.

ARTICLE VII
NOTICES

Section 1. Manner of Notice.  Whenever notice is required to be given to any director, 
committee member, officer, or stockholder under applicable law, the Corporation’s charter or 
these Bylaws, it shall not be construed to mean personal notice, but such notice may be given, in 
the case of stockholders, in writing, by mail, by telecopy or other electronic transmission 
(including, without limitation, electronic mail, portable document format (*.pdf), or similar 
electronic means), by depositing the same in the post office or letter box, in a postpaid sealed 
wrapper, addressed to such stockholder, at such address as appears on the books of the 
Corporation, and, in the case of directors, committee members and officers, by telephone, by 
telecopy or other electronic transmission, or by recognized delivery service to the last business 
address known to the Secretary of the Corporation, and such notice shall be deemed to be given 
at the time when the same shall be thus mailed, telephoned, telecopied, or transmitted or 
delivered.

Section 2. Waiver of Notice.  To the extent permitted under applicable law, 
(i) whenever any notice is required to be given under applicable law, the Corporation’s charter or 
these Bylaws, a waiver thereof in writing, signed by the person or persons entitled to said notice, 
whether before or after the time stated therein, shall be deemed equivalent thereto and 
(ii) attendance of a person at a meeting shall constitute a waiver of notice of such meeting, 
except when the person attends a meeting for the express purpose of objecting, at the beginning 
of the meeting, to the transaction of any business because the meeting is not lawfully called or 
convened.

ARTICLE VIII
INDEMNIFICATION

Section 1. Right to Indemnification of Directors and Officers.  The Corporation shall 
indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently 
exists or may hereafter be amended, any person (an “Indemnified Person”) who was or is made 
or is threatened to be made a party or is otherwise involved in any action, suit or proceeding, 
whether civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact 
that such person, or a person for whom such person is the legal representative, is or was a 
director or officer of the Corporation or, while a director or officer of the Corporation, is or was 
serving at the request of the Corporation as a director, officer, employee or agent of another 
corporation or of a partnership, joint venture, limited liability company, trust, enterprise or 
nonprofit entity, including service with respect to employee benefit plans, against all liability and 
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loss suffered and expenses (including attorneys’ fees) reasonably incurred by such Indemnified 
Person in such Proceeding.  Notwithstanding the preceding sentence, the Corporation shall not 
be required to indemnify an Indemnified Person in connection with a Proceeding (or part thereof) 
commenced by such Indemnified Person, except if the commencement of such Proceeding (or 
part thereof) by the Indemnified Person was authorized in advance by the Board of Directors.

Section 2. Prepayment of Expenses of Directors and Officers.  The Corporation shall 
pay the expenses (including attorneys’ fees) incurred by an Indemnified Person in defending any 
Proceeding in advance of its final disposition, provided, however, that, to the extent required by 
law, such payment of expenses in advance of the final disposition of the Proceeding shall be 
made only upon receipt of an undertaking by the Indemnified Person to repay all amounts 
advanced if it should be ultimately determined that the Indemnified Person is not entitled to be 
indemnified under this Article VIII or otherwise.

Section 3. Claims by Directors and Officers.  If a claim for indemnification or 
advancement of expenses under this Article VIII is not paid in full within 30 days after a written 
claim therefor by the Indemnified Person has been received by the Corporation, the Indemnified 
Person may file suit to recover the unpaid amount of such claim and, if successful in whole or in 
part, shall be entitled to be paid the expense of prosecuting such claim.  In any such action the 
Corporation shall have the burden of proving that the Indemnified Person is not entitled to the 
requested indemnification or advancement of expenses under applicable law.

Section 4. Indemnification of Employees and Agents.  The Corporation may indemnify 
and advance expenses to any person who was or is made or is threatened to be made or is 
otherwise involved in any Proceeding by reason of the fact that such person, or a person for 
whom such person is the legal representative, is or was an employee or agent of the Corporation 
or, while an employee or agent of the Corporation, is or was serving at the request of the 
Corporation as a director, officer, employee or agent of another corporation or of a partnership, 
joint venture, limited liability company, trust, enterprise or nonprofit entity, including service 
with respect to employee benefit plans, against all liability and loss suffered and expenses 
(including attorney’s fees) reasonably incurred by such person in connection with such 
Proceeding.  The ultimate determination of entitlement to indemnification of persons who are 
non-director or officer employees or agents shall be made in such manner as is determined by the 
Board of Directors in its sole discretion.  Notwithstanding the foregoing sentence, the 
Corporation shall not be required to indemnify a person in connection with a Proceeding initiated 
by such person if the Proceeding was not authorized in advance by the Board of Directors.

Section 5. Advancement of Expenses of Employees and Agents.  The Corporation may 
pay the expenses (including attorney’s fees) incurred by an employee or agent in defending any 
Proceeding in advance of its final disposition on such terms and conditions as may be determined 
by the Board of Directors.

Section 6. Non-Exclusivity of Rights.  The rights conferred on any person by this 
Article VIII shall not be exclusive of any other rights which such person may have or hereafter 
acquire under any statute, provision of the Certificate of Incorporation, these Bylaws or any 
agreement, or pursuant to a vote of stockholders or disinterested directors or otherwise.  The 
Corporation acknowledges that certain persons entitled to indemnification from the Corporation 
hereunder may have certain rights to indemnification, advancement of expenses and/or insurance 
provided by a stockholder of the Corporation or certain affiliates of such stockholder 
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(collectively, the “Secondary Indemnitors”).  The Corporation hereby agrees (i) that it is the 
indemnitor of first resort (i.e., its obligations to such persons are primary and any obligation of 
the Secondary Indemnitors to advance expenses or to provide indemnification for the same 
expenses or liabilities incurred by such persons are secondary), (ii) that it shall be required to 
advance the full amount of expenses incurred by such persons and shall be liable for the full 
amount of all expenses, judgments, penalties, fines and amounts paid in settlement to the extent 
legally permitted and as required by these Bylaws (or any other agreement between the 
Corporation and such person), without regard to any rights such person may have against the 
Secondary Indemnitors, and (iii) that it irrevocably waives, relinquishes and releases the 
Secondary Indemnitors from any and all claims against the Secondary Indemnitors for 
contribution, subrogation or any other recovery of any kind in respect thereof.  The Corporation 
further agrees that no advancement or payment by the Secondary Indemnitors on behalf of such 
person with respect to any claim for which such person has sought indemnification from the 
Corporation shall affect the foregoing and the Secondary Indemnitors shall have a right of 
contribution and/or be subrogated to the extent of such advancement or payment to all of the 
rights of recovery of such person against the Corporation.  The Corporation and such persons 
agree that the Secondary Indemnitors are express third party beneficiaries of the terms of this 
Section 6 of this Article VIII.

Section 7. Other Indemnification.  Subject to Section 6 of this Article VIII, the 
Corporation’s obligation, if any, to indemnify any person who was or is serving at its request as a 
director, officer or employee of another corporation, partnership, limited liability company, joint 
venture, trust, organization or other enterprise shall be reduced by any amount such person may 
collect as indemnification from such other corporation, partnership, limited liability company, 
joint venture, trust, organization or other enterprise.  

Section 8. Insurance.  The Board of Directors may, to the full extent permitted by 
applicable law as it presently exists, or may hereafter be amended from time to time, authorize an 
appropriate officer or officers to purchase and maintain at the Corporation’s expense insurance:  
(i) to indemnify the Corporation for any obligation which it incurs as a result of the 
indemnification of directors, officers and employees under the provisions of this Article VIII and 
(ii) to indemnify or insure directors, officers and employees against liability in instances in 
which they may not otherwise be indemnified by the Corporation under the provisions of this 
Article VIII.

Section 9. Amendment or Repeal.  Any repeal or modification of the foregoing 
provisions of this Article VIII shall not adversely affect any right or protection hereunder of any 
person in respect of any act or omission occurring prior to the time of such repeal or 
modification.  The rights provided hereunder shall inure to the benefit of any Indemnified 
Person and such person’s heirs, executors and administrators.
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ARTICLE IX
MISCELLANEOUS

Section 1. Fiscal Year.  The fiscal year of the Corporation shall be determined by the 
Board.

Section 2. Seal.  The corporate seal, if the Corporation is required to maintain one 
under applicable law, shall have the name of the Corporation inscribed thereon and shall be in 
such form as may be approved from time to time by the Board.

Section 3. Amendments.  Subject to the provisions of the Corporation’s charter and 
applicable law, the Board shall have the power to make, adopt, alter, amend and repeal from time 
to time these Bylaws, subject to the right of the stockholders entitled to vote with respect thereto 
to adopt, alter, amend, and repeal these Bylaws as so made, adopted, altered, amended or 
repealed by the Board.
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WRITTEN CONSENT
OF

THE BOARD OF DIRECTORS
OF

ENERGY PRODUCTS, INC.

IN LIEU OF ORGANIZATIONAL MEETING

December 3, 2020

The undersigned, being all of the directors of the board of directors (the “Directors”) of 
Energy Products, Inc., a Delaware corporation (the “Company”), hereby, pursuant to Section 
141(f) of the General Corporation Law of the State of Delaware (“DGCL”), consents to the 
adoption of the following resolutions and each and every action effected thereby.

Certificate of Incorporation.

RESOLVED, that the Certificate of Incorporation that was submitted to, and 
reviewed by, the undersigned and that was filed in the office of the Secretary of State of the State 
of Delaware on December 3, 2020, is approved, accepted, ratified, and adopted as the Company’s 
Certificate of Incorporation; and

RESOLVED FURTHER, that the Certificate of Incorporation shall be inserted in 
the minute book of the Company.

Ratification of Sole Incorporator’s Actions.

RESOLVED, that the Statement of Organizational Action of the Sole of 
Incorporator of the Company in lieu of an Organizational Meeting, dated as of the date hereof, 
and all actions of every nature shown to have been taken or authorized by the Sole Incorporator 
named therein, including the preparation and filing of the Certificate of Incorporation, be, and the 
same hereby are, ratified, confirmed and approved in all respects, and such appointment of the 
Directors and resignation of the sole incorporator of the Company shall be filed in the minute 
book of the Company. 

Bylaws.

RESOLVED, that the Bylaws for the regulation and management of the affairs of 
the Company that were submitted to, and reviewed by, the undersigned are approved and adopted 
for and as the Bylaws of the Company; and 

RESOLVED FURTHER, that the Secretary of the Company is directed to insert 
a copy of the Bylaws in the minute book of the Company.

Minute Book.

RESOLVED, that (a) the minute book presented to the undersigned is approved 
and adopted, and the action of the Secretary in inserting in it the Certificate of Incorporation and 
the Bylaws is ratified and approved, and (b) the Secretary is hereby directed to authenticate the 
minute book, to retain custody of it, and to insert therein minutes of any meeting and of other 
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proceedings (or written waivers and consents to any stockholder or director action) of the 
stockholders and/or directors of the Company and other appropriate records of the Company.

Stock Certificate and Stock Ledger.  

RESOLVED, that, pursuant to Article V, Section 1 of the Bylaws, the shares of 
common stock, par value $0.01 per share, of the Company (“Common Stock”) and any other 
classes or series of the Company stock that the Company may issue in the future shall be 
uncertificated; and 

RESOLVED FURTHER, that a stock ledger in one or more counterparts shall be 
kept by the Secretary of the Company, in which shall be recorded the name and address of each 
person or entity owning shares issued by the Company, the number of shares owned by such 
person or entity, the date of issuance thereof and the price per share. Except as otherwise 
expressly required by law, the person or entity in whose name shares stand on the stock ledger of 
the Company shall be deemed the owner and record holder of such shares for all purposes.  

Issuance of Stock.

RESOLVED, that issuance of one (1) share of common stock of the Company to 
Utex Industries, Inc. in exchange for and against cancelation of the limited liability company 
interests of Company as consideration therefor pursuant to the Certificate of Conversion of the 
Company, dated as of the date hereof, be, and the same hereby is, ratified, confirmed and 
approved in all respects; and

RESOLVED FURTHER, that the proper officers of the Company are hereby 
authorized and directed to record such issuance in the stock ledger of the Company, and that 
when such shares of common stock of the Company are so issued and recorded, they shall be duly 
authorized, validly issued, fully paid and nonassessable.

Election of Officers.

RESOLVED, that the following individuals are elected to the offices of the 
Company set forth opposite their respective names, each to serve as such until such officer’s 
successor is elected or appointed and qualified or, if earlier, until such officer’s death, resignation, 
or removal from office:

Michael P. Balas Chief Executive Officer

Pete Sanchez Chief Financial Officer, Treasurer, and 
Secretary

Banking.

RESOLVED, that the Company establish such banking arrangements as from 
time to time become necessary, desirable or appropriate, including arrangements with respect to 
establishing and maintaining checking accounts, and that the signatures of the director(s) of the 
Company at the bottom of the form of certificate of resolution(s) customarily required by any 
such banking institution authorizing such arrangements shall constitute and be construed as a 
unanimous written consent to the adoption of such resolution(s) by the Board of Directors of the 
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Company under the provisions of Section 141(f) of the DGCL, and that the Secretary of the 
Company is hereby authorized to certify to such resolution(s) so signed by the director(s) of the 
Company in such form as said banking institution may customarily require, and such resolution(s) 
so certified shall be deemed to be copied in the minute book as if set forth therein in full.

Organizational Expenses.

RESOLVED, that any proper officer of the Company be, and hereby is, 
authorized and directed to pay all charges and expenses incident to and necessary for the 
organization of the Company and to reimburse any person who has made any disbursement 
therefor.

Fiscal Year.

RESOLVED, that the fiscal year of the Company shall end on December 31 of 
each calendar year.

Qualification to Transact Business as a Foreign Corporation.

RESOLVED, that the proper officers of the Company are hereby authorized and 
directed to cause the Company to qualify as a foreign corporation in such jurisdictions as may be 
legally required by reason of the property owned, business conducted, or other activities effected 
by the Company in such jurisdictions now or at any time hereafter.

Ratification of Past Actions.

RESOLVED, that all acts and deeds of each of the proper officers and the sole 
incorporator of the Company taken prior to the date hereof in order to carry out the intent and 
accomplish the purposes of the foregoing resolutions are hereby approved, adopted, ratified, and 
confirmed in all respects as the acts and deeds of the Company.

Authorization.

RESOLVED, that the proper officers of the Company are hereby authorized (a) 
to sign, execute, certify to, verify, acknowledge, deliver, accept, file, and record any and all 
instruments and documents, and (b) to take, or cause to be taken, any and all such action, in the 
name and on behalf of the Company, as (in such officer’s judgment) shall be necessary, desirable 
or appropriate in order to effect the purposes of the foregoing resolutions; and

RESOLVED FURTHER, that any and all action taken by any proper officer of 
the Company prior to the date of this consent in effecting the purposes of the foregoing 
resolutions is hereby ratified, approved, confirmed, and adopted in all respects.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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[ENERGY PRODUCTS, INC. ORGANIZATIONAL BOARD CONSENT SIGNATURE PAGE]

IN WITNESS WHEREOF, the undersigned has executed this Written Consent as 
of the date first set forth above.

Name: Michael P. Balas
Title:   Director

Name: Pete Sanchez
Title:   Director
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Exhibit I 

Plan of Merger of UTEX Industries, Inc. into Energy Products, Inc. 
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, dated as of December 3, 2020 (this 
“Agreement”), is by and between UTEX Industries, Inc., a Texas corporation (the “Non-
Surviving Entity”) and Energy Products, Inc., a Delaware corporation (“Survivor” and, together 
with the Non-Surviving Entity, the “Parties”).

RECITALS

WHEREAS, on October 8, 2020 each of the Non-Surviving Entity, Survivor, and other of 
their affiliated entities (each, a “Debtor”, and collectively, the “Debtors”) filed voluntary 
petitions with the United States Bankruptcy Court for the Southern District of Texas (the 
“Bankruptcy Court”) for relief under chapter 11 of title 11 of the United States Code styled In 
re UTEX Industries, Inc., et al., jointly administered under Case No. 20-34932 (DRJ) 
(collectively, the “Chapter 11 Cases”);

WHEREAS, in connection with the Chapter 11 Cases, the Debtors filed the Joint 
Prepackaged Chapter 11 Plan of UTEX Industries, Inc. and Its Affiliated Debtors (as may be 
amended, restated, amended and restated, supplemented, or otherwise modified from time to 
time, the “Plan of Reorganization”), which was confirmed by order of the Bankruptcy Court 
entered on October 28, 2020 (as may be amended, modified, and supplemented, the 
“Confirmation Order”);

WHEREAS, pursuant to the Plan of Reorganization, and as authorized by the 
Confirmation Order, the transactions set forth on Exhibit A attached hereto (the “Restructuring 
Transactions”) will be implemented;

WHEREAS, this Agreement corresponds to Step VII of the Restructuring Transactions;

WHEREAS, it is proposed that the Non-Surviving Entity will merge with and into Survivor 
(the “Merger”), with Survivor continuing as the surviving entity (the “Surviving Entity”);

WHEREAS, it is proposed that the Merger be consummated subject to the terms and 
conditions herein;

WHEREAS, the Non-Surviving Entity owns 100% of the shares of stock of the Surviving 
Entity which is organized as a corporation; and

WHEREAS, the Merger has been approved pursuant to Section 252 of the General 
Corporation Law of the State of Delaware (the “DGCL”) and the Texas Business Organizations 
Code (the “TBOC”).

NOW, THEREFORE, in consideration of the foregoing and the representations, 
warranties, covenants and agreements herein contained, and intending to be legally bound hereby, 
the Parties hereto hereby agree as follows:

ARTICLE I - THE MERGER
(a) Upon the terms and subject to the conditions of this Agreement, at the 

Effective Time (as defined below) and in accordance with the DGCL and the TBOC, the Non-
Surviving Entity shall be merged with and into the Surviving Entity pursuant to which (i) the 
separate legal existence, as the case may be, of the Non-Surviving Entity shall cease, (ii) Survivor 
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shall be the Surviving Entity and shall continue its legal existence under the laws of the State of 
Delaware, and (iii) all of the properties, rights, privileges, powers and franchises of each of the 
Parties will vest in the Surviving Entity, and all of the debts, liabilities, obligations and duties of 
each of the Parties will become the debts, liabilities, obligations and duties of the Surviving 
Entity.

(b) Merger Closing; Effective Time.  The closing of the Merger (the 
“Closing”) shall take place remotely by exchange of documents and signatures (or their 
electronic counterparts). As soon as practicable following the Closing, the Parties shall cause a 
certificate of merger that satisfies the requirements of the DGCL to be executed and filed with the 
Secretary of State of the State of Delaware (the “DE Certificate of Merger”) and the Secretary 
of State of the State of Texas (the “TX Certificate of Merger”, and together with the DE 
Certificate of Merger, the “Certificates of Merger”). The Merger shall become effective at the 
time set forth in the Certificates of Merger (such time, which for the avoidance of doubt shall 
occur after the consummation of Step VI of the Restructuring Transactions and before Step VIII 
of the Restructuring Transactions, the “Effective Time”).

(c) Effects of the Merger. The Merger shall have the effects provided for 
herein and in the applicable provisions of the DGCL and the TBOC.

(d) Certificate of Incorporation and Bylaws. From and after the Effective 
Time, (i) the certificate of incorporation of Survivor, as in effect immediately prior to the 
Effective Time, shall be the certificate of incorporation of the Surviving Entity until amended in 
accordance with the provisions thereof and applicable law, except that Article I shall be amended 
by the DE Certificate of Merger to change the name of Survivor to “Utex Industries, Inc.” and (ii) 
the Bylaws of Survivor shall be the Bylaws of the Surviving Entity until amended in accordance 
with the provisions thereof and applicable law.

(e) Officers. From and after the Effective Time, the officers of Survivor 
serving immediately prior to the Effective Time shall be the officers of the Surviving Entity until 
the earlier of their resignation or removal or until their respective successors are duly elected and 
qualified, as the case may be.

(f) Effects of Merger. 

(i) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Surviving Entity issued 
and outstanding immediately prior to the Effective Time shall automatically be cancelled and 
retired and shall cease to exist, and no cash or other consideration shall be delivered or deliverable 
in exchange therefor.

(ii) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Non-Surviving Entity 
issued and outstanding immediately prior to the Effective Time shall automatically be converted 
pro rata into a number of shares of stock or other equity interests in the Surviving Entity equal in 
number and type of shares of stock or other equity interests cancelled pursuant to Section (f)(i) of 
this Article I. 
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ARTICLE II - MISCELLANEOUS

(a) Authorization. This Agreement has been approved and adopted as 
required by the DGCL that is applicable to, and the governing documents of, each Party.

(b) Tax Treatment. The Parties intend to treat the Merger as a complete 
liquidation of the Non-Surviving Entity, and the Parties shall not take any position inconsistent 
therewith.

(c) Termination.  This Agreement may be terminated and the Merger may be 
abandoned at any time prior to the Effective Time by the mutual written consent of the Parties.

(d) Headings. The underlined headings contained in this Agreement are for 
convenience of reference only, shall not be deemed to be a part of this Agreement and shall not be 
referred to in connection with the construction or interpretation of this Agreement.

(e) Governing Law, etc. This Agreement shall be governed in all respects, 
including as to validity, interpretation and effect (whether in contract, tort, equity or otherwise), by 
the laws of the State of Delaware, without giving effect to its principles or rules of conflict of laws, 
to the extent such principles or rules are not mandatorily applicable by statute and would permit or 
require the application of the laws of another jurisdiction.

(f) Severability. If any term or other provision of this Agreement is 
determined by a court of competent jurisdiction to be invalid, illegal or unenforceable, all other 
provisions of this Agreement shall remain in full force and effect so long as the economic or legal 
substance of the transactions contemplated hereby is not affected in any manner materially adverse 
to any Party.  Upon any such determination, the Parties shall negotiate in good faith to modify 
this Agreement so as to effect the original intent of the Parties as closely as possible in an 
acceptable manner in order that the transactions contemplated hereby be consummated as 
originally contemplated to the fullest extent possible.

(g) Counterparts. This Agreement may be executed in several counterparts, 
each of which shall be deemed an original and all of which shall together constitute one and the 
same instrument. Delivery of an executed counterpart of a signature page to this Agreement by 
facsimile or scanned pages shall be effective as delivery of a manually executed counterpart to this 
Agreement.

(h) Successors and Assigns. This Agreement shall be binding upon the Parties 
hereto and their respective successors and assigns (if any).

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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[Signature Page to Plan of Merger of UTEX Industries, Inc. into Energy Products, Inc.]

IN WITNESS WHEREOF, each of the Parties has caused this Agreement to be duly 
executed on its behalf as of the date first written above.

UTEX INDUSTRIES, INC.

By: _______________________________
Name: Michael P. Balas
Title:   President & Chief Executive Officer

ENERGY PRODUCTS, INC.

By: _______________________________
Name: Michael P. Balas
Title:   President
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Restructuring Transactions

[see attached]

:
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Exhibit J 

Plan of Merger of UTEX Holding Inc. into UTEX Industries, Inc. 
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, dated as of November 23, 2020 (this 
“Agreement”), is by and between UTEX Holding, Inc., a Delaware corporation (the “Non-
Surviving Entity”) and UTEX Industries, Inc., a Delaware corporation (“Survivor” and, together 
with the Non-Surviving Entity, the “Parties”).

RECITALS

WHEREAS, on October 8, 2020 each of the Non-Surviving Entity, Survivor, and other of 
their affiliated entities (each, a “Debtor”, and collectively, the “Debtors”) filed voluntary 
petitions with the United States Bankruptcy Court for the Southern District of Texas (the 
“Bankruptcy Court”) for relief under chapter 11 of title 11 of the United States Code styled In 
re UTEX Industries, Inc., et al., jointly administered under Case No. 20-34932 (DRJ) 
(collectively, the “Chapter 11 Cases”);

WHEREAS, in connection with the Chapter 11 Cases, the Debtors filed the Joint 
Prepackaged Chapter 11 Plan of UTEX Industries, Inc. and Its Affiliated Debtors (as may be 
amended, restated, amended and restated, supplemented, or otherwise modified from time to 
time, the “Plan of Reorganization”), which was confirmed by order of the Bankruptcy Court 
entered on November 23, 2020 (as may be amended, modified, and supplemented, the 
“Confirmation Order”);

WHEREAS, pursuant to the Plan of Reorganization, and as authorized by the 
Confirmation Order, the transactions set forth on Exhibit A attached hereto (the “Restructuring 
Transactions”) will be implemented;

WHEREAS, this Agreement corresponds to Step VIII of the Restructuring Transactions;

WHEREAS, it is proposed that the Non-Surviving Entity will merge with and into Survivor 
(the “Merger”), with Survivor continuing as the surviving entity (the “Surviving Entity”);

WHEREAS, it is proposed that the Merger be consummated subject to the terms and 
conditions herein;

WHEREAS, the Non-Surviving Entity owns 100% of the shares of stock of the Surviving 
Entity which is organized as a corporation; and

WHEREAS, the Merger has been approved pursuant to Section 251 of the General 
Corporation Law of the State of Delaware (the “DGCL”).

NOW, THEREFORE, in consideration of the foregoing and the representations, 
warranties, covenants and agreements herein contained, and intending to be legally bound hereby, 
the Parties hereto hereby agree as follows:

ARTICLE I - THE MERGER
(a) Upon the terms and subject to the conditions of this Agreement, at the 

Effective Time (as defined below) and in accordance with the DGCL, the Non-Surviving Entity 
shall be merged with and into the Surviving Entity pursuant to which (i) the separate legal 
existence, as the case may be, of the Non-Surviving Entity shall cease, (ii) Survivor shall be the 
Surviving Entity and shall continue its legal existence under the laws of the State of Delaware, and 
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(iii) all of the properties, rights, privileges, powers and franchises of each of the Parties will vest in 
the Surviving Entity, and all of the debts, liabilities, obligations and duties of each of the Parties 
will become the debts, liabilities, obligations and duties of the Surviving Entity.

(b) Merger Closing; Effective Time.   The closing of the Merger (the 
“Closing”) shall take place remotely by exchange of documents and signatures (or their 
electronic counterparts). As soon as practicable following the Closing, the Parties shall cause a 
certificate of merger that satisfies the requirements of the DGCL to be executed and filed with the 
Secretary of State of the State of Delaware (the “Certificate of Merger”). The Merger shall 
become effective at the time set forth in the Certificate of Merger (such time, which for the 
avoidance of doubt shall occur after the consummation of Step VII of the Restructuring 
Transactions and before Step IX of the Restructuring Transactions, the “Effective Time”).

(c) Effects of the Merger. The Merger shall have the effects provided for 
herein and in the applicable provisions of the DGCL.

(d) Certificate of Incorporation and Bylaws. From and after the Effective 
Time, (i) the certificate of incorporation of Survivor, as in effect immediately prior to the 
Effective Time, shall be the certificate of incorporation of the Surviving Entity until amended in 
accordance with the provisions thereof and applicable law and (ii) the Bylaws of Survivor shall 
be the Bylaws of the Surviving Entity until amended in accordance with the provisions thereof 
and applicable law.

(e) Officers. From and after the Effective Time, the officers of Survivor 
serving immediately prior to the Effective Time shall be the officers of the Surviving Entity until 
the earlier of their resignation or removal or until their respective successors are duly elected and 
qualified, as the case may be.

(f) Effects of Merger. 

(i) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Surviving Entity issued 
and outstanding immediately prior to the Effective Time shall automatically be cancelled and 
retired and shall cease to exist, and no cash or other consideration shall be delivered or deliverable 
in exchange therefor.

(ii) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Non-Surviving Entity 
issued and outstanding immediately prior to the Effective Time shall automatically be converted 
pro rata into a number of shares of stock or other equity interests in the Surviving Entity equal in 
number and type of shares of stock or other equity interests cancelled pursuant to Section (f)(i) of 
this Article I. 

ARTICLE II - MISCELLANEOUS

(a) Authorization. This Agreement has been approved and adopted as 
required by the DGCL that is applicable to, and the governing documents of, each Party.

(b) Tax Treatment. The Parties intend to treat the Merger as a complete 
liquidation of the Non-Surviving Entity, and the Parties shall not take any position inconsistent 
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therewith.
(c) Termination.  This Agreement may be terminated and the Merger may be 

abandoned at any time prior to the Effective Time by the mutual written consent of the Parties.

(d) Headings. The underlined headings contained in this Agreement are for 
convenience of reference only, shall not be deemed to be a part of this Agreement and shall not be 
referred to in connection with the construction or interpretation of this Agreement.

(e) Governing Law, etc. This Agreement shall be governed in all respects, 
including as to validity, interpretation and effect (whether in contract, tort, equity or otherwise), by 
the laws of the State of Delaware, without giving effect to its principles or rules of conflict of laws, 
to the extent such principles or rules are not mandatorily applicable by statute and would permit or 
require the application of the laws of another jurisdiction.

(f) Severability. If any term or other provision of this Agreement is 
determined by a court of competent jurisdiction to be invalid, illegal or unenforceable, all other 
provisions of this Agreement shall remain in full force and effect so long as the economic or legal 
substance of the transactions contemplated hereby is not affected in any manner materially adverse 
to any Party.  Upon any such determination, the Parties shall negotiate in good faith to modify 
this Agreement so as to effect the original intent of the Parties as closely as possible in an 
acceptable manner in order that the transactions contemplated hereby be consummated as 
originally contemplated to the fullest extent possible.

(g) Counterparts. This Agreement may be executed in several counterparts, 
each of which shall be deemed an original and all of which shall together constitute one and the 
same instrument. Delivery of an executed counterpart of a signature page to this Agreement by 
facsimile or scanned pages shall be effective as delivery of a manually executed counterpart to this 
Agreement.

(h) Successors and Assigns. This Agreement shall be binding upon the Parties 
hereto and their respective successors and assigns (if any).

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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[Signature Page to Plan of Merger of UTEX Holding, Inc. into UTEX Industries, Inc.]

IN WITNESS WHEREOF, each of the Parties has caused this Agreement to be duly 
executed on its behalf as of the date first written above.

UTEX INDUSTRIES, INC.

By: _______________________________
Name: Michael P. Balas
Title:   President & Chief Executive Officer

UTEX HOLDINGS, INC.

By: _______________________________
Name: Michael P. Balas
Title:   President
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Restructuring Transactions

[see attached]

:
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Exhibit K 

Plan of Merger of UI Sealing Technologies Intermediate Holdings, Inc.  

into UTEX Industries, Inc. 
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, dated as of December 3, 2020 (this 
“Agreement”), is by and between UI Sealing Technologies Intermediate Holdings, Inc., a 
Delaware corporation (the “Non-Surviving Entity”) and UTEX Industries, Inc., a Delaware 
corporation (“Survivor” and, together with the Non-Surviving Entity, the “Parties”).

RECITALS

WHEREAS, on October 8, 2020 each of the Non-Surviving Entity, Survivor, and other of 
their affiliated entities (each, a “Debtor”, and collectively, the “Debtors”) filed voluntary 
petitions with the United States Bankruptcy Court for the Southern District of Texas (the 
“Bankruptcy Court”) for relief under chapter 11 of title 11 of the United States Code styled In 
re UTEX Industries, Inc., et al., jointly administered under Case No. 20-34932 (DRJ) 
(collectively, the “Chapter 11 Cases”);

WHEREAS, in connection with the Chapter 11 Cases, the Debtors filed the Joint 
Prepackaged Chapter 11 Plan of UTEX Industries, Inc. and Its Affiliated Debtors (as may be 
amended, restated, amended and restated, supplemented, or otherwise modified from time to 
time, the “Plan of Reorganization”), which was confirmed by order of the Bankruptcy Court 
entered on October 28, 2020 (as may be amended, modified, and supplemented, the 
“Confirmation Order”);

WHEREAS, pursuant to the Plan of Reorganization, and as authorized by the 
Confirmation Order, the transactions set forth on Exhibit A attached hereto (the “Restructuring 
Transactions”) will be implemented;

WHEREAS, this Agreement corresponds to Step IX of the Restructuring Transactions;

WHEREAS, it is proposed that the Non-Surviving Entity will merge with and into Survivor 
(the “Merger”), with Survivor continuing as the surviving entity (the “Surviving Entity”);

WHEREAS, it is proposed that the Merger be consummated subject to the terms and 
conditions herein;

WHEREAS, the Non-Surviving Entity owns 100% of the shares of stock of the Surviving 
Entity which is organized as a corporation; and

WHEREAS, the Merger has been approved pursuant to Section 251 of the General 
Corporation Law of the State of Delaware (the “DGCL”).

NOW, THEREFORE, in consideration of the foregoing and the representations, 
warranties, covenants and agreements herein contained, and intending to be legally bound hereby, 
the Parties hereto hereby agree as follows:

ARTICLE I - THE MERGER
(a) Upon the terms and subject to the conditions of this Agreement, at the 

Effective Time (as defined below) and in accordance with the DGCL, the Non-Surviving Entity 
shall be merged with and into the Surviving Entity pursuant to which (i) the separate legal 
existence, as the case may be, of the Non-Surviving Entity shall cease, (ii) Survivor shall be the 
Surviving Entity and shall continue its legal existence under the laws of the State of Delaware, and 
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(iii) all of the properties, rights, privileges, powers and franchises of each of the Parties will vest in 
the Surviving Entity, and all of the debts, liabilities, obligations and duties of each of the Parties 
will become the debts, liabilities, obligations and duties of the Surviving Entity.

(b) Merger Closing; Effective Time.  The closing of the Merger (the 
“Closing”) shall take place remotely by exchange of documents and signatures (or their 
electronic counterparts). As soon as practicable following the Closing, the Parties shall cause a 
certificate of merger that satisfies the requirements of the DGCL to be executed and filed with the 
Secretary of State of the State of Delaware (the “Certificate of Merger”). The Merger shall 
become effective at the time set forth in the Certificate of Merger (such time, which for the 
avoidance of doubt shall occur after the consummation of Step VIII of the Restructuring 
Transactions and before Step X of the Restructuring Transactions, the “Effective Time”).

(c) Effects of the Merger. The Merger shall have the effects provided for 
herein and in the applicable provisions of the DGCL.

(d) Certificate of Incorporation and Bylaws. From and after the Effective 
Time, (i) the certificate of incorporation of Survivor, as in effect immediately prior to the 
Effective Time, shall be the certificate of incorporation of the Surviving Entity until amended in 
accordance with the provisions thereof and applicable law and (ii) the Bylaws of Survivor shall 
be the Bylaws of the Surviving Entity until amended in accordance with the provisions thereof 
and applicable law.

(e) Officers. From and after the Effective Time, the officers of Survivor 
serving immediately prior to the Effective Time shall be the officers of the Surviving Entity until 
the earlier of their resignation or removal or until their respective successors are duly elected and 
qualified, as the case may be.

(f) Effects of Merger. 

(i) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Surviving Entity issued 
and outstanding immediately prior to the Effective Time shall automatically be cancelled and 
retired and shall cease to exist, and no cash or other consideration shall be delivered or deliverable 
in exchange therefor.

(ii) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Non-Surviving Entity 
issued and outstanding immediately prior to the Effective Time shall automatically be converted 
pro rata into a number of shares of stock or other equity interests in the Surviving Entity equal in 
number and type of shares of stock or other equity interests cancelled pursuant to Section (f)(i) of 
this Article I. 

ARTICLE II - MISCELLANEOUS

(a) Authorization. This Agreement has been approved and adopted as 
required by the DGCL that is applicable to, and the governing documents of, each Party.

(b) Tax Treatment. The Parties intend to treat the Merger as a complete 
liquidation of the Non-Surviving Entity, and the Parties shall not take any position inconsistent 
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therewith.
(c) Termination.  This Agreement may be terminated and the Merger may be 

abandoned at any time prior to the Effective Time by the mutual written consent of the Parties.

(d) Headings. The underlined headings contained in this Agreement are for 
convenience of reference only, shall not be deemed to be a part of this Agreement and shall not be 
referred to in connection with the construction or interpretation of this Agreement.

(e) Governing Law, etc. This Agreement shall be governed in all respects, 
including as to validity, interpretation and effect (whether in contract, tort, equity or otherwise), by 
the laws of the State of Delaware, without giving effect to its principles or rules of conflict of laws, 
to the extent such principles or rules are not mandatorily applicable by statute and would permit or 
require the application of the laws of another jurisdiction.

(f) Severability. If any term or other provision of this Agreement is 
determined by a court of competent jurisdiction to be invalid, illegal or unenforceable, all other 
provisions of this Agreement shall remain in full force and effect so long as the economic or legal 
substance of the transactions contemplated hereby is not affected in any manner materially adverse 
to any Party.  Upon any such determination, the Parties shall negotiate in good faith to modify 
this Agreement so as to effect the original intent of the Parties as closely as possible in an 
acceptable manner in order that the transactions contemplated hereby be consummated as 
originally contemplated to the fullest extent possible.

(g) Counterparts. This Agreement may be executed in several counterparts, 
each of which shall be deemed an original and all of which shall together constitute one and the 
same instrument. Delivery of an executed counterpart of a signature page to this Agreement by 
facsimile or scanned pages shall be effective as delivery of a manually executed counterpart to this 
Agreement.

(h) Successors and Assigns. This Agreement shall be binding upon the Parties 
hereto and their respective successors and assigns (if any).

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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[Signature Page to Plan of Merger of UI Sealing Technologies Intermediate Holdings, Inc. into UTEX 
Industries, Inc.]

IN WITNESS WHEREOF, each of the Parties has caused this Agreement to be duly 
executed on its behalf as of the date first written above.

UTEX INDUSTRIES, INC.

By: _______________________________
Name: Michael P. Balas
Title:   President & Chief Executive Officer

UI SEALING TECHNOLOGIES 
INTERMEDIATE HOLDINGS, INC.

By: _______________________________
Name: Michael P. Balas
Title:   President
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Restructuring Transactions

[see attached]
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Exhibit L 

Plan of Merger of Industrial Sealing Solutions Holdings Inc. into UTEX Industries, Inc. 
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER, dated as of December 3, 2020 (this 
“Agreement”), is by and between Industrial Sealing Solutions Holdings Inc., a Delaware 
corporation (the “Non-Surviving Entity”) and UTEX Industries, Inc., a Delaware corporation 
(“Survivor” and, together with the Non-Surviving Entity, the “Parties”).

RECITALS

WHEREAS, on October 8, 2020 each of the Non-Surviving Entity, Survivor, and other of 
their affiliated entities (each, a “Debtor”, and collectively, the “Debtors”) filed voluntary 
petitions with the United States Bankruptcy Court for the Southern District of Texas (the 
“Bankruptcy Court”) for relief under chapter 11 of title 11 of the United States Code styled In 
re UTEX Industries, Inc., et al., jointly administered under Case No. 20-34932 (DRJ) 
(collectively, the “Chapter 11 Cases”);

WHEREAS, in connection with the Chapter 11 Cases, the Debtors filed the Joint 
Prepackaged Chapter 11 Plan of UTEX Industries, Inc. and Its Affiliated Debtors (as may be 
amended, restated, amended and restated, supplemented, or otherwise modified from time to 
time, the “Plan of Reorganization”), which was confirmed by order of the Bankruptcy Court 
entered on October 28, 2020 (as may be amended, modified, and supplemented, the 
“Confirmation Order”);

WHEREAS, pursuant to the Plan of Reorganization, and as authorized by the 
Confirmation Order, the transactions set forth on Exhibit A attached hereto (the “Restructuring 
Transactions”) will be implemented;

WHEREAS, this Agreement corresponds to Step X of the Restructuring Transactions;

WHEREAS, it is proposed that the Non-Surviving Entity will merge with and into Survivor 
(the “Merger”), with Survivor continuing as the surviving entity (the “Surviving Entity”);

WHEREAS, it is proposed that the Merger be consummated subject to the terms and 
conditions herein;

WHEREAS, the Non-Surviving Entity owns 100% of the shares of stock of the Surviving 
Entity which is organized as a corporation; and

WHEREAS, the Merger has been approved pursuant to Section 251 of the General 
Corporation Law of the State of Delaware (the “DGCL”).

NOW, THEREFORE, in consideration of the foregoing and the representations, 
warranties, covenants and agreements herein contained, and intending to be legally bound hereby, 
the Parties hereto hereby agree as follows:

ARTICLE I - THE MERGER
(a) Upon the terms and subject to the conditions of this Agreement, at the 

Effective Time (as defined below) and in accordance with the DGCL, the Non-Surviving Entity 
shall be merged with and into the Surviving Entity pursuant to which (i) the separate legal 
existence, as the case may be, of the Non-Surviving Entity shall cease, (ii) Survivor shall be the 
Surviving Entity and shall continue its legal existence under the laws of the State of Delaware, and 
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(iii) all of the properties, rights, privileges, powers and franchises of each of the Parties will vest in 
the Surviving Entity, and all of the debts, liabilities, obligations and duties of each of the Parties 
will become the debts, liabilities, obligations and duties of the Surviving Entity.

(b) Merger Closing; Effective Time.   The closing of the Merger (the 
“Closing”) shall take place remotely by exchange of documents and signatures (or their 
electronic counterparts). As soon as practicable following the Closing, the Parties shall cause a 
certificate of merger that satisfies the requirements of the DGCL to be executed and filed with the 
Secretary of State of the State of Delaware (the “Certificate of Merger”). The Merger shall 
become effective at the time set forth in the Certificate of Merger (such time, which for the 
avoidance of doubt shall occur after the consummation of Step IX of the Restructuring 
Transactions, the “Effective Time”).

(c) Effects of the Merger. The Merger shall have the effects provided for 
herein and in the applicable provisions of the DGCL.

(d) Certificate of Incorporation and Bylaws. From and after the Effective 
Time, (i) the certificate of incorporation of Survivor, as in effect immediately prior to the 
Effective Time, shall be the certificate of incorporation of the Surviving Entity until amended in 
accordance with the provisions thereof and applicable law and (ii) the Bylaws of Survivor shall 
be the Bylaws of the Surviving Entity until amended in accordance with the provisions thereof 
and applicable law.

(e) Officers. From and after the Effective Time, the officers of Survivor 
serving immediately prior to the Effective Time shall be the officers of the Surviving Entity until 
the earlier of their resignation or removal or until their respective successors are duly elected and 
qualified, as the case may be.

(f) Effects of Merger. 

(i) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Surviving Entity issued 
and outstanding immediately prior to the Effective Time shall automatically be cancelled and 
retired and shall cease to exist, and no cash or other consideration shall be delivered or deliverable 
in exchange therefor.

(ii) At the Effective Time, by virtue of the Merger and without any 
further action on the part of any of the Parties, or any holder of any shares of stock or interests of 
any of the Parties, all of the shares of stock or other equity interests of the Non-Surviving Entity 
issued and outstanding immediately prior to the Effective Time shall automatically be converted 
into a single share of common stock of the Surviving Entity. 

ARTICLE II - MISCELLANEOUS

(a) Authorization. This Agreement has been approved and adopted as 
required by the DGCL that is applicable to, and the governing documents of, each Party.

(b) Tax Treatment. The Parties intend to treat the Merger as a complete 
liquidation of the Non-Surviving Entity, and the Parties shall not take any position inconsistent 
therewith.
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(c) Termination.  This Agreement may be terminated and the Merger may be 
abandoned at any time prior to the Effective Time by the mutual written consent of the Parties.

(d) Headings. The underlined headings contained in this Agreement are for 
convenience of reference only, shall not be deemed to be a part of this Agreement and shall not be 
referred to in connection with the construction or interpretation of this Agreement.

(e) Governing Law, etc. This Agreement shall be governed in all respects, 
including as to validity, interpretation and effect (whether in contract, tort, equity or otherwise), by 
the laws of the State of Delaware, without giving effect to its principles or rules of conflict of laws, 
to the extent such principles or rules are not mandatorily applicable by statute and would permit or 
require the application of the laws of another jurisdiction.

(f) Severability. If any term or other provision of this Agreement is 
determined by a court of competent jurisdiction to be invalid, illegal or unenforceable, all other 
provisions of this Agreement shall remain in full force and effect so long as the economic or legal 
substance of the transactions contemplated hereby is not affected in any manner materially adverse 
to any Party.  Upon any such determination, the Parties shall negotiate in good faith to modify 
this Agreement so as to effect the original intent of the Parties as closely as possible in an 
acceptable manner in order that the transactions contemplated hereby be consummated as 
originally contemplated to the fullest extent possible.

(g) Counterparts. This Agreement may be executed in several counterparts, 
each of which shall be deemed an original and all of which shall together constitute one and the 
same instrument. Delivery of an executed counterpart of a signature page to this Agreement by 
facsimile or scanned pages shall be effective as delivery of a manually executed counterpart to this 
Agreement.

(h) Successors and Assigns. This Agreement shall be binding upon the Parties 
hereto and their respective successors and assigns (if any).

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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[Signature Page to Plan of Merger of Industrial Sealing Solutions Holdings Inc. into UTEX Industries, Inc.]

IN WITNESS WHEREOF, each of the Parties has caused this Agreement to be duly 
executed on its behalf as of the date first written above.

UTEX INDUSTRIES, INC.

By: _______________________________
Name: Michael P. Balas
Title:   President & Chief Executive Officer

INDUSTRIAL SEALING SOLUTUIONS 
HOLDINGS INC.

By: _______________________________
Name: Michael P. Balas
Title:   President
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Exhibit A

Restructuring Transactions

[see attached]

:
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