
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 § 
In re:  § Chapter 11  
 § 
UTEX INDUSTRIES, INC., et al., §  Case No. 20-34932 (DRJ) 
 § 
 Debtors.1 § (Jointly Administered) 
 § 

REORGANIZED DEBTORS’ OBJECTION 
TO PROOF OF CLAIM NO. 9-1 FILED BY OR ON BEHALF OF  

RANDAL S. NEWMAN AND KIM L. NEWMAN  
 

THIS IS AN OBJECTION TO YOUR CLAIM.  THIS OBJECTION ASKS THE COURT TO 
DISALLOW THE CLAIM THAT YOU FILED IN THIS BANKRUPTCY CASE.  IF YOU DO NOT 
FILE A RESPONSE WITHIN 30 DAYS AFTER THE OBJECTION WAS SERVED ON YOU, 
YOUR CLAIM MAY BE DISALLOWED WITHOUT A HEARING.  

UTEX Industries, Inc. (“UTEX” or the “Company”) and its debtor affiliates, as debtors 

and debtors in possession in the above-captioned chapter 11 cases (collectively, the “Debtors” or 

the “Reorganized Debtors”), file this objection (“Objection”) to the proof of claim filed by 

Randal S. Newman and Kim L. Newman (together, the “Claimants” or “Seller”) and submit the 

supporting Declaration of Pete T. Sanchez in Support of Reorganized Debtors’ Objection to Proof 

of Claim No. 9-1 Filed by or on behalf of Randal S. Newman and Kim L. Newman, attached hereto 

as Exhibit A (the “Sanchez Declaration”).2  In support, the Reorganized Debtors respectfully 

state the matters set forth below. 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: UTEX Industries, Inc. (9867), RSH Utex Holdings, LLC (4048), Industrial Sealing 
Solutions Holdings Inc. (0104), UI Sealing Technologies Intermediate Holdings, Inc. (9553), UTEX Holding, 
Inc. (8260), Applied Rubber Technology, Inc. (1790), CAM Specialty Intermediate Holdings, Inc. (9099), CAM 
Specialty Products, Inc. (8342), Duraquest, Inc. (7017), Work Manufacturing, L.L.C. (5341), Energy Products 
LLC (8160), and Arefco Seals, Inc. (5258).  The Debtors’ mailing address is 10810 Katy Freeway, Suite 100, 
Houston, TX 77043. 

2  The Sanchez Declaration and the contents therein are fully incorporated by reference in this Objection. 

Case 20-34932   Document 199   Filed in TXSB on 12/16/20   Page 1 of 62



 

2  

Relief Requested 

1. The Reorganized Debtors respectfully request entry of an order, 

substantially in the form attached hereto as Exhibit B (the “Proposed Order”), disallowing Proof 

of Claim No. 9-1 (the “Newman Claim”) in its entirety.  

Jurisdiction 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.   

3. The statutory bases for the relief requested herein are sections 105(a) and 

502(b) of title 11 of the United States Code (the “Bankruptcy Code”), rule 3007 of the Federal 

Rules of Bankruptcy Procedures (the “Bankruptcy Rules”), and rules 3007-1 and 9013-1 of the 

Bankruptcy Rules for the Southern District of Texas (the “Local Rules”).  

Background 

A. Chapter 11 Cases 

4. On October 8, 2020 (the “Petition Date”), each of the Debtors commenced 

with this Court a voluntary case under chapter 11 of the Bankruptcy Code.  The Debtors’ 

chapter 11 cases were jointly administered for procedural purposes only pursuant to Bankruptcy 

Rule 1015(b) and Local Rule 1015-1.  

5. On October 28, 2020, the Court entered the Findings of Fact, Conclusions 

of Law, and Order (I) Approving Disclosure Statement on a Final Basis and (II) Confirming Joint 

Prepackaged Chapter 11 Plan of UTEX Industries, Inc. and its Affiliated Debtors 

[Docket No. 172] (the “Confirmation Order”), which:  (i) approved, on a final basis, the 

Disclosure Statement for the Joint Prepackaged Chapter 11 Plan of UTEX Industries, Inc. and its 

Affiliated Debtors [Docket No. 21] (the “Disclosure Statement”); and (ii) confirmed the Joint 
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Prepackaged Chapter 11 Plan of UTEX Industries, Inc. and its Affiliated Debtors [Docket No. 20] 

(as supplemented and as otherwise amended in accordance with the terms thereof and the 

Confirmation Order, the “Prepackaged Plan”).  

6. The Prepackaged Plan became effective, and was substantially 

consummated on December 3, 2020 (the “Effective Date”).  See Notice of (I) Entry of Order 

Approving Disclosure Statement and Confirming Joint Prepackaged Chapter 11 Plan of UTEX 

Industries, Inc. and its Affiliated Debtors and (II) Occurrence of Effective Date [Docket No. 187].  

7. Relevant to this Objection, the Confirmation Order contained an agreement 

between the Debtors and Claimants that Claimants could assert a proof of claim against the Debtors 

and that the Debtors or Reorganized Debtors would have 30 days to object to any such claims.  

Specifically, the Confirmation Order provided: 

Mr. Randal Newman.  Notwithstanding any provision in the Prepackaged 
Plan or this Order to the contrary, no provision of the Prepackaged Plan or 
this Order (i) releases or exculpates any Debtor or non-Debtor Person 
(including any Released Party and any Exculpated Party) from any Claim 
or Cause of Action of Mr. Randal Newman (“Mr. Newman”) (collectively, 
“Mr. Newman’s Claims”) or (ii) enjoins, limits, impairs or delays Mr. 
Newman from commencing, pursuing, or continuing any of Mr. Newman’s 
Claims; provided, however, that this Court shall retain exclusive 
jurisdiction over Mr. Newman’s prepetition Claims against the Debtors or 
their estates, and each of the Debtors, the Reorganized Debtors, and Mr. 
Newman consent to this Court’s exclusive jurisdiction, and further consent 
to this Court entering a final order adjudicating Mr. Newman’s prepetition 
Claims to the extent that it is later determined that this Court, absent consent 
of the parties, cannot enter final orders or judgments consistent with Article 
III of the United States Constitution. Mr. Newman shall file a proof of claim 
asserting Mr. Newman’s prepetition Claims no later than thirty (30) days 
after the Effective Date, or such claims shall be forever barred by this Order. 
Any objection shall be filed within thirty (30) days of the filing of the claim. 
If no objection is timely filed, the claim shall be an Allowed Claim, and 
shall be paid pursuant to the terms of the Prepackaged Plan. Postpetition 
Claims and Causes of Action. 

See Confirmation Order at ¶ 13. 
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B. Newman Claim 

8. On November 17, 2020, the Claimants filed the Newman Claim, asserting 

a general unsecured claim for $375,000 owed by UTEX and attaching a Purchase and Sale 

Agreement, dated January 4, 2016, between the Claimants and Amerifrac LLC (“Amerifrac”).3  

The Newman Claim merely states “Breach of Contract, Attorney Fees, Damages,” see Newman 

Claim, and provides no further explanation or basis for UTEX’s liability.   

9. Although not clear from the Newman Claim, the Reorganized Debtors 

assume that Claimants seek payment of some or certain of the potential Earnout Payments (as 

defined below) under the Amerifrac PSA.  However, as set forth below and in the Sanchez 

Declaration, none of the potential Earnout Payments are or will ever be payable under the 

Amerifrac PSA. 

C. Amerifrac PSA 

10. In 2016, UTEX purchased Claimants’ business pursuant to the Amerifrac 

PSA.  Under the Amerifrac PSA, as additional consideration for the purchase and sale of the 

Claimants’ interests in Amerifrac, UTEX agreed to make certain earnout payments to the 

Claimants if certain specified EBITDA targets were met in years 2016, 2017, and 2018 

(the “Earnout Payments”).  As defined in the Amerifrac PSA, “EBITDA means…the net income 

before interest, income taxes, depreciation and amortization of the Company for such Calculation, 

determined in accordance with GAAP applied on a basis consistent with the preparation of the 

Financial Statements.”  See Amerifrac PSA § 6.10.  It further specified that “EBITDA does not 

                                                 
3  A true and correct copy of the Amerifrac PSA is attached to the Sanchez Declaration as Exhibit A (the 

“Amerifrac PSA”). 
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include the gross or net income of Buyer or any subsidiary of Buyer other than the Company.”  

See id. 

11. The Amerifrac PSA further provided that UTEX had sole discretion in 

regards to the operation of its business, as expressly stated in the Amerifrac PSA.  See id. at §1.5(e) 

(“For the avoidance of doubt, [UTEX] has no obligation to operate the Company in order to 

achieve any Earnout Payment or to maximize the amount of any Earnout Payment.”).   

12. Pursuant to the Amerifrac PSA, the 2017 earnout payment of $250,000 

(the “2017 Earnout Payment”) was only owed if the 2017 EBITDA “for the period beginning on 

January 1, 2017 and ending on December 31, 2017 (the “2017 Calculation Period”) exceed[ed] 

$2,000,000.”  See id. at § 1.5(a)(ii).     

13. On January 23, 2018, as required under the Amerifrac PSA, UTEX sent the 

Claimants a written statement setting forth in reasonable detail its determination of the EBITDA 

for the 2017 Calculation Period (the “2017 Earnout Statement”), a copy of which is attached to 

the Sanchez Declaration as Exhibit B.  See id. at §1.5(b)(i).  As set forth in the 2017 Earnout 

Statement, EBITDA of Amerifrac for the 2017 Calculation Period did not exceed $2,000,000.  

Accordingly, UTEX did not pay the Claimants the 2017 Earnout Payment. 

14. The 2018 earnout payment of $375,000 (the “2018 Earnout Payment”) 

was owed if the 2018 EBITDA “for the period beginning on January 2, 2018 and ending on 

December 21, 2018 (the “2018 Calculation Period”) exceed[ed] $3,000,000.”  See Amerifrac 

PSA §1.5(a)(iii).  

15. On January 31, 2019, UTEX sent the Claimants a written statement setting 

forth in reasonable detail its determination of the EBITDA for the 2018 Calculation Period 

(the “2018 Earnout Statement”), attached to the Sanchez Declaration as Exhibit C.  As set forth 
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in the 2018 Earnout Statement, EBITDA of Amerifrac for the 2018 Calculation Period did not 

exceed $3,000,000.  Accordingly, UTEX did not pay the Claimants the 2018 Earnout Payment. 

16.   Claimants have further failed to comply with the express terms of the 

Amerifrac PSA in objecting to the Company’s Earnout Statement.  Claimants did not make an 

objection on or prior to 30 days after their receipt of the Earnout Statements as required under the 

Amerifrac PSA.  See Amerifrac PSA §1.5(b)(ii).  Any objection to an Earnout Statement must be 

in writing and state “in reasonable detail its objections . . . to the calculation of any items included 

in the Earnout Statement” (an “Earnout Objection Notice”).  See id.  Any Earnout Objection 

Notice must also “specify in reasonable detail the dollar amount of any objection and the basis 

therefor,” and “[a]ny determination set forth in [an] Earnout Statement which is not specifically 

objected to in an Earnout Objection Notice shall be deemed final and binding upon the Parties.”  

Id. (emphasis added). 

Basis for Relief 

17. After reviewing the materials submitted by the Claimants, as well as the 

2017 and 2018 Earnout Statements, the Reorganized Debtors respectfully move to disallow the 

Newman Claim for all of the reasons stated in this Objection and supporting Sanchez Declaration. 

18. Section 502 of the Bankruptcy Code provides, in pertinent part, as follows: 

“A claim or interest, proof of which is filed under section 501 of [the Bankruptcy Code], is deemed 

allowed, unless a party in interest…objects.”  11 U.S.C. § 502(a).  Pursuant to Bankruptcy Rule 

3007(a), a party in interest may object to the allowance of a claim in a writing filed with the 

Bankruptcy Court.  Fed. R. Bankr. P. 3007(a).  Further, section 502(b)(1) of the Bankruptcy Code 

provides that the court “shall determine the amount of such claim…as of the date of the filing of 

the petition, and shall allow such claim in such amount, except to the extent that—such claim is 

unenforceable against the debtor and property of the debtor….”  11 U.S.C. § 502(b)(1).  
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19. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof 

of claim constitutes prima facie evidence of the validity and the amount of the claim under 

section 502(a) of the Bankruptcy Code.  See, e.g., In re Jack Kline Co., Inc., 440 B.R. 712, 742 

(Bankr. S.D. Tex. 2010).  However, prima facie validity under Bankruptcy Rule 3001(f) “can be 

overcome by rebuttal evidence . . . .”  In re Fidelity Holding Co., Ltd., 837 F.2d 696, 698 (5th Cir. 

1988).  “Upon production of this rebuttal evidence, the burden shifts to the claimant to prove its 

claim by a preponderance of the evidence.”  In re Armstrong, 347 B.R. 581, 583 (Bankr. N.D. Tex. 

2006) (citing In re Fidelity Holding, 837 F.2d at 698).  Despite the shifting burden during the claim 

objection process, “the ultimate burden of proof always lies with the claimant.”  Id. (citing Raleigh 

v. Ill. Dep’t of Revenue, 530 U.S. 15 (2000)). 

20. Claimants must “come forward with at least some evidence that its claims 

are valid before collecting on their claims.”  See In re DePugh, 409 B.R. 84, 98 (Bankr. S.D. Tex. 

2000).  Further, this Court has previously held that the “failure to comply with Bankruptcy Rule 

3001 by attaching required documents and providing sufficient information constitutes ‘bad faith’ 

because such failure is a ‘willful disregard of and refusal to learn the facts when available and at 

hand.’”  In re Ruth, 473 B.R. 152, 164–65 (Bankr. S.D. Tex. 2012) (emphasis added).  As noted 

above, the Newman Claim lacks any particulars.  It lacks sufficient information to determine what 

provisions of the Amerifrac PSA the Claimants allege were breached by the Debtors and lacks any 

evidence in support of any alleged breach(es).  Claimants have, therefore, failed to discharge their 

“ultimate burden” of asserting and substantiating a claim.   

21. To the extent the Court is not inclined to disallow the Newman Claim on 

this basis, Claimants nevertheless do not enjoy prima facie validity under Bankruptcy Rule 3001.  

The Newman Claim fails as a matter of law and fact for at least three reasons, as set forth below. 
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22. First, as detailed in the 2017 and 2018 Earnout Statements, the requisite 

EBITDAs for the 2017 and 2018 Calculation Periods were not met.  See 2017 and 2018 Earnout 

Statements; cf. Amerifrac PSA §1.5(a)(ii) and (iii).  Because Earnout Payments are not guaranteed 

under the Amerifrac PSA, the Claimants are not entitled to such payments for the 2017 and/or 

2018 Calculation Periods.  See, e.g., Amerifrac PSA §1.2(f). 

23. Second, the Claimants never objected as required under the Amerifrac PSA.  

Under Texas law, when interpreting contracts, “courts should examine and consider the entire 

writing in an effort to harmonize and give effect to all the provisions of the contract so that none 

will be rendered meaningless.”  See Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983).  The failure 

to timely object to the Debtors’ Earnout Statements is final and binding under the express terms 

of the Amerifrac.  See Amerifrac PSA §1.5(b)(ii); See Coker, 650 S.W.2d at 393. 

24. Third, and finally, under the terms of the Amerifrac PSA, UTEX has the 

sole discretion to make all decisions regarding the operation of Amerifrac.  See Amerifrac PSA 

§1.5(e).  Mr. Newman has not explained the basis for his proof of claim or provided an explanation 

for why UTEX’s EBITDA calculations are incorrect.  Even if Mr. Newman were to provide 

critiques of UTEX’s business decisions that hypothetically could have affected the 2017 and/or 

2018 EBITDA, they do not amount to a breach of the Amerifrac PSA as UTEX was entitled to 

have sole discretion over the operation of Amerifrac. 

25. Accordingly, for these reasons, the Reorganized Debtors submit that the 

Newman Claim should be disallowed in its entirety. 

Reservation of Rights 

26. The Reorganized Debtors reserve the right to object to the amount of any 

category of claim that is not disallowed in its entirety for any reason.  The Reorganized Debtors 

expressly reserve all further substantive or procedural objections they may have, including any 
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other claims arising from the Amerifrac PSA that the Claimants have not raised with the Court.  

Nothing contained herein or any actions taken pursuant to such relief is intended or should be 

construed as: (a) an admission as to the validity of any prepetition claim against a Debtor entity; 

(b) a waiver of any party’s right to dispute any prepetition claim on any grounds; (c) a promise or 

requirement to pay any prepetition claim; (d) an implication or admission that any particular claim 

is of a type specified or defined in this Objection or any order granting the relief requested by this 

Objection; or (e) a waiver of the Reorganized Debtors’ rights under the Bankruptcy Code or any 

other applicable law. 

 

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Reorganized Debtors respectfully request entry of the Proposed 

Order granting the relief requested herein and such other and further relief as the Court may deem 

just and appropriate.    

Dated:  December 16, 2020  
 Houston, Texas 
 
      Respectfully submitted,  
 
  

   /s/  Alfredo R. Pérez  
WEIL, GOTSHAL & MANGES LLP 
Alfredo R. Pérez (15776275) 
700 Louisiana Street, Suite 1700 
Houston, Texas 77002 
Telephone:  (713) 546-5000 
Facsimile:  (713) 224-9511 
Email: Alfredo.Perez@weil.com 

-and- 
 
WEIL, GOTSHAL & MANGES LLP 
Matthew S. Barr (admitted pro hac vice) 
Gabriel Morgan (admitted pro hac vice) 
Jason L. Hufendick (admitted pro hac vice) 
Thomas R. Schinckel (pro hac vice pending) 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:  (212) 310-8007 
Email:  Matt.Barr@weil.com 
                 Gabriel.Morgan@weil.com 
                 Jason.Hufendick@weil.com  
                 Tom.Schinckel@weil.com 
 
-and- 
 
WEIL, GOTSHAL & MANGES LLP 
Paul R. Genender (00790758) 
Amanda Pennington Prugh (24083646) 
Jenae D. Ward (24115925) 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Telephone: (214) 746-7877 
Facsimile:  (214) 746-7777 
Email:     Paul.Genender@weil.com 
               Amanda.PenningtonPrugh@weil.com 
               Jenae.Ward@weil.com 
 
Attorneys for the Reorganized Debtors 
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Certificate of Service 

I hereby certify that on December 16, 2020, a true and correct copy of the foregoing 
document was served by the Electronic Case Filing System for the United States Bankruptcy Court 
for the Southern District of Texas. 

 

     
   /s/  Alfredo R. Pérez  
Alfredo R. Pérez 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 § 
In re:  § Chapter 11  
 § 
UTEX INDUSTRIES, INC., et al., §  Case No. 20-34932 (DRJ) 
 § 
 Debtors.1 § (Jointly Administered) 
 § 

DECLARATION OF PETE T. SANCHEZ IN SUPPORT OF  
REORGANIZED DEBTORS’ OBJECTION 

TO PROOF OF CLAIM NO. 9-1 FILED BY OR  
ON BEHALF OF RANDAL S. NEWMAN AND KIM L. NEWMAN  

I, Pete T. Sanchez, hereby declare under penalty of perjury: 

1. I am the Chief Financial Officer (“CFO”) of UTEX Industries, Inc. 

(“UTEX,” and collectively with its debtor affiliates, as debtors and debtors in possession in the 

above-captioned chapter 11 cases, the “Debtors” or the “Reorganized Debtors”).  I have served 

as the Debtors’ CFO since 2008.  I have over 30 years of experience in finance and accounting 

roles, most of which have been spent in executive and managerial positions.  Prior to joining 

UTEX, I held management positions at NL Industries, Inc., and senior management positions at 

various divisions of Baker Hughes.  I began my career in 1979 at PricewaterhouseCoopers, a public 

accounting firm.  I graduated from the University of Texas at Austin with a degree in Accounting 

in 1979. 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: UTEX Industries, Inc. (9867), RSH Utex Holdings, LLC (4048), Industrial Sealing 
Solutions Holdings Inc. (0104), UI Sealing Technologies Intermediate Holdings, Inc. (9553), UTEX Holding, 
Inc. (8260), Applied Rubber Technology, Inc. (1790), CAM Specialty Intermediate Holdings, Inc. (9099), CAM 
Specialty Products, Inc. (8342), Duraquest, Inc. (7017), Work Manufacturing, L.L.C. (5341), Energy Products 
LLC (8160), and Arefco Seals, Inc. (5258).  The Debtors’ mailing address is 10810 Katy Freeway, Suite 100, 
Houston, TX 77043. 
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2. As the Debtors’ CFO, I am familiar and knowledgeable with the Debtors’ 

day-to-day operations, business and financial affairs, and books and records that reflect, among 

other things, the Reorganized Debtors’ liabilities and the amount thereof owed to their creditors as 

of the Petition Date.  To the best of my knowledge, the Reorganized Debtors’ books and records 

are accurate.   

3. I have read the Reorganized Debtors’ Objection to Proof of Claim No. 9-1 

File by or on behalf of Randal S. Newman and Kim L. Newman (the “Objection”), filed 

contemporaneously herewith, and submit this declaration (“Declaration”) in support of the same.2  

To the best of my knowledge, information, and belief, the assertions made in the Objection are 

true and accurate.   

Newman Claim 

4. Mr. Newman assisted in UTEX operations serving as Product Line Manager 

for Fluid Ends under contract from January 2016 until December 2019.  The Debtors have been in 

contact with the Claimants or parties related to the Claimants since January 2016, when UTEX 

purchased the Claimants’ interests in Amerifrac.   

5. Specifically, on or about January 4, 2016, UTEX, the Claimants, and 

Amerifrac LLC (“Amerifrac”) entered into a Purchase and Sale Agreement (the “Amerifrac 

PSA”).   A true and correct copy of the Amerifrac PSA is attached hereto as Exhibit A.  Under 

the Amerifrac PSA, as additional consideration for the purchase and sale of the Claimants’ interests 

in Amerifrac, UTEX agreed to make certain earnout payments to the Claimants if the specified 

EBITDA was met in 2016, 2017, and 2018 (the “Earnout Payments”). 

                                                 
2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them as in the 

Objection.  
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6. I understand that pursuant to the Amerifrac PSA, the Claimants are entitled 

to receive Earnout Payments for 2017 and 2018 if UTEX exceeds specified EBITDA for the 2017 

and 2018 Calculation Periods.  As reflected in the 2017 and 2018 Earnout Statements, which were 

prepared by me or under my direction, the EBITDA for Amerifrac for the 2017 Calculation Period 

was $1,636,591, and the EBITDA for Amerifrac for the 2018 Calculation Period was $2,812,664.  

True and correct copies of the 2017 and 2018 Earnout Statements are attached hereto as Exhibit B 

and Exhibit C, respectively.  The methodology used to calculate the EBITDA for 2017 and 2018 

was consistent with the preparation of UTEX’s financial statements, reflecting only the net sales, 

cost of goods sold, gross margin, total operating expenses, and operating income for the calculation 

period.  The 2017 and 2018 Earnout Statements accurately reflect the EBITDA for the 

corresponding calculation period.   

7. To the best of my knowledge, information, and belief, the Claimants have 

not produced any documentation showing that the Claimants are owed 2017 or 2018 Earnout 

Payments or any other amounts under the Amerifrac PSA. 

8. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the 

facts set forth in this Declaration are true and correct to the best of my knowledge, information, 

and belief. 

Dated: December 16, 2020 
 Houston, Texas 

__/s/ Pete T. Sanchez ______________ 

Name: Pete T. Sanchez 
Title: Chief Financial Officer 
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Certificate of Service 

I hereby certify that on December 16, 2020, a true and correct copy of the foregoing 
document was served by the Electronic Case Filing System for the United States Bankruptcy Court 
for the Southern District of Texas. 

 

     

   /s/  Alfredo R. Pérez  
Alfredo R. Pérez 
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Amerifrac PSA 
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PURCHASE AND SALE AGREEMENT 

among 

Utex Industries, Inc., 

Randal S. Newman, 

Kim L. Newman,  

and Amerifrac LLC 

 

Dated as of January 4, 2016 

 

US 3922794v.7 
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PURCHASE AND SALE AGREEMENT 

THIS PURCHASE AND SALE AGREEMENT (this “Agreement”), dated as of January 4, 2016, is 

made and entered into by and among (i) Utex Industries, Inc., a Texas corporation (“Buyer”), (ii) Randal S. 

Newman and Kim L. Newman, each an individual and a Texas resident (each, a “Seller” and collectively, 

“Sellers”), and Amerifrac LLC, a Texas limited liability company (the “Company”).  Each of Buyer, Sellers and 

the Company are hereinafter referred to as a “Party” and collectively as the “Parties.”  Capitalized terms in this 

Agreement shall have the meanings set forth in Section 6.10. 

RECITALS: 

WHEREAS, each Seller owns 50% of the issued and outstanding limited liability company interests of 

the Company (the “Interests”); and 

WHEREAS, upon the terms and conditions set forth herein, Sellers propose to sell to Buyer, and Buyer 

proposes to acquire from Sellers, all of the Interests. 

NOW, THEREFORE, in consideration of the foregoing and the respective representations, warranties, 

covenants, agreements and conditions hereinafter set forth, and intending to be legally bound hereby, each Party 

hereby agrees as follows: 

ARTICLE I 

PURCHASE AND SALE; PURCHASE PRICE 

1.1 Purchase and Sale.  Subject to the terms and conditions hereof, Sellers hereby agree to 

assign, transfer and deliver to Buyer at the Closing, and Buyer hereby agrees to acquire from Sellers at the 

Closing, the Interests, free and clear of all Encumbrances. 

1.2 Purchase Price.  In connection with the assignment, transfer and delivery of the Interests 

to Buyer hereunder, the aggregate consideration payable in consideration by Buyer at the Closing for the Interests 

(the “Purchase Price”) will be as follows: 

(a) $2,750,000 (the “Base Purchase Price”); plus 

(b) the Cash; plus 

(c) the Working Capital Variance; minus 

(d) the Company Indebtedness; minus 

(e) the Seller Transaction Expenses; plus 

(f) the Earnout Payments, if any. 

1.3 Calculation of Closing Amount; Manner of Payment. 

(a) Prior to the Closing, Sellers have delivered to Buyer a written statement setting forth their 

good faith estimates (the “Closing Statement”), including reasonable supporting documentation, of (i) the 

estimated amount of the Cash (the “Estimated Cash”), (ii) the estimated amount of the Working Capital 

Variance (the “Estimated Working Capital Variance”), (iii) the estimated amount of the Company 

Indebtedness (the “Estimated Company Indebtedness”), (iv) the estimated amount of the Seller Transaction 
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Expenses (the “Estimated Seller Transaction Expenses”) and (v) the Closing Amount.  The Closing Statement 

was, for the avoidance of doubt, prepared in accordance with this Agreement and GAAP. 

(b) The Purchase Price shall be allocated among Sellers in accordance with Exhibit A.  At 

the Closing, the Closing Amount (net of any Seller Transaction Expenses or Company Indebtedness that Sellers 

request Buyer to pay on its behalf at the Closing, which shall be delivered by wire transfer of immediately 

available funds into the account(s) designated by the recipients thereof) shall be delivered by Buyer by wire 

transfer of immediately available funds into the account(s) designated by Sellers on Exhibit A.  The Parties 

acknowledge and agree that the RGH Equity Amount is being withheld from Randal S. Newman’s portion of the 

Closing Amount in exchange for the issuance by RGH to Randal S. Newman of the RGH Units. 

1.4 Post-Closing Purchase Price Adjustment. 

(a) Within ninety (90) days after the Closing Date, Buyer shall deliver to Sellers a written 

statement, substantially in the form of the Closing Statement (the “Post-Closing Statement”) setting forth its 

calculation of (i) the Cash, (ii) the Working Capital Variance, (iii) the Company Indebtedness, (iv) the Seller 

Transaction Expenses and (v) the Adjustment Amount.  On or prior to the thirtieth (30
th
) day after Sellers’ receipt 

of the Post-Closing Statement, Sellers may give Buyer a written notice stating in reasonable detail its objections 

(an “Objection Notice”) to the calculation of any items included in the Post-Closing Statement.  Any Objection 

Notice shall specify in reasonable detail the dollar amount of any objection and the basis therefor.  Any 

determination set forth in the Post-Closing Statement which is not specifically objected to in an Objection Notice 

shall be deemed final and binding upon the Parties.  Except to the extent that Sellers make an objection to a 

specific determination set forth in the Post-Closing Statement pursuant to an Objection Notice delivered to Buyer 

within such thirty (30)-day period, the Post-Closing Statement will be final and binding upon the Parties.  If 

Sellers give a timely Objection Notice as described above, then Buyer and Sellers will negotiate in good faith to 

resolve their disputes regarding the Post-Closing Statement (and all such discussions related thereto shall, unless 

otherwise agreed by Buyer and Sellers, be governed by Rule 408 of the Federal Rules of Evidence (and any 

applicable similar state rule)).  If Buyer and Sellers are unable to resolve all disputes regarding the Post-Closing 

Statement on or prior to the thirtieth (30
th
) day after the delivery of the Objection Notice, then Buyer and Sellers 

will resolve any such dispute in accordance with Section 6.15.  

(b) Adjustment.  If the Adjustment Amount (as finally determined pursuant to Section 1.4(a)) 

is a positive number, Buyer shall pay to Sellers the amount of such difference.  If the Adjustment Amount (as 

finally determined pursuant to Section 1.4(a)) is a negative number, Sellers shall pay to Buyer the amount of 

such difference.  Any amount to be paid pursuant to this Section 1.4(b) shall be paid by the applicable Party or 

Parties within five (5) Business Days of the Post-Closing Statement being deemed final pursuant to Section 

1.4(a).  Any payment required to paid hereunder that is not made within such five (5) Business Day period shall 

bear simple interest at a rate equal to the prime rate published in the Wall Street Journal plus two (2%) percent 

until paid in full. 

1.5 Earnout. 

(a) Earnout Payments. As additional consideration for the Interests, subject to the satisfaction 

of the conditions in this Section 1.5, Buyer (or, at the direction of Buyer, the Company) shall pay to Sellers the 

following amounts. 

(i) 2016 Earnout Payment.  If the EBITDA (the “2016 EBITDA”) for the period 

beginning on January 1, 2016 and ending on December 31, 2016 (the “2016 Calculation Period”) 

exceeds $1,000,000, an amount equal to $250,000 (the “2016 Earnout Payment”). 
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(ii) 2017 Earnout Payment.  If the EBITDA (the “2017 EBITDA”) for the period 

beginning on January 1, 2017 and ending on December 31, 2017 (the “2017 Calculation Period”) 

exceeds $2,000,000, an amount equal to $250,000 (the “2017 Earnout Payment”); provided, however, 

that if (A) no 2016 Earnout Payment was payable as of the end of the 2016 Calculation Period and (B) the 

sum of (1) the 2016 EBITDA plus (2) the 2017 EBITDA exceeds $3,500,000, the 2017 Earnout Payment 

shall be $500,000. 

(iii) 2018 Earnout Payment.  If the EBITDA (the “2018 EBITDA”) for the period 

beginning on January 1, 2018 and ending on December 31, 2018 (the “2018 Calculation Period”) 

exceeds $3,000,000, an amount equal to $375,000 (the “2018 Earnout Payment”); provided, however, 

that if the sum of (A) the 2016 EBITDA, plus (B) the 2017 EBITDA plus (C) the 2018 EBITDA exceeds 

$6,000,000, the 2018 Earnout Payment shall be an amount equal to (x) $875,000 minus (y) the sum of all 

previous Earnout Payments payable to Sellers. 

(b) Procedures to Determine Earnout Payments. 

(i) On or before the date which is thirty (30) days after the last day of each 

Calculation Period, Buyer shall prepare and deliver to Seller a written statement (in each case, an 

“Earnout Statement”) setting forth in reasonable detail its determination of EBITDA for the applicable 

Calculation Period and its calculation of the resulting Earnout Payment, if any. 

(ii) On or prior to the thirtieth (30th) day after Sellers’ receipt of any Earnout 

Statement, Sellers may give Buyer a written notice stating in reasonable detail its objections (an 

“Earnout Objection Notice”) to the calculation of any items included in the Earnout Statement.  Any 

Earnout Objection Notice shall specify in reasonable detail the dollar amount of any objection and the 

basis therefor.  Any determination set forth in the Earnout Statement which is not specifically objected to 

in an Earnout Objection Notice shall be deemed final and binding upon the Parties.  Except to the extent 

that Sellers make an objection to a specific determination set forth in the Earnout Statement pursuant to 

an Earnout Objection Notice delivered to Buyer within such thirty (30)-day period, the Earnout Statement 

will be final and binding upon the Parties.  If Sellers give a timely Earnout Objection Notice as described 

above, then the Parties will retain Deloitte LLP (the “Accounting Firm”), and shall instruct the 

Accounting Firm to resolve the dispute as soon as practicable, and in any event within thirty (30) days, 

and Buyer and Sellers and their respective agents shall cooperate with the Accounting Firm during its 

engagement.  The Accounting Firm shall only decide the specific items under dispute by the parties (the 

“Disputed Items”), solely in accordance with the terms of this Agreement.  In resolving any Disputed 

Item, the Accounting Firm may not assign a value to any item greater than the highest value for such item 

claimed by either Party or less than the lowest value for such item claimed by either Party.  The 

Accounting Firm’s determination shall be based solely on written submissions by Buyer and Sellers (i.e., 

not on an independent review) and the definitions and other terms included herein.  In resolving any 

Disputed Items, the Parties will not engage in discovery and no arbitration hearing will be held.  The 

Earnout Statement as determined by the Accounting Firm will, absent manifest error, be final and binding 

upon the Parties and will constitute the Post-Closing Statement for all purposes under this Agreement.  

The fees and expenses of the Accounting Firm shall be borne by the losing Party.  For purposes of clarity, 

if the Earnout Statement as proposed by Buyer provides that no Earnout Payment is due with respect to a 

Calculation Period, and (A) the Accounting Firm determines that an Earnout Payment is due with respect 

to such Calculation Period, Buyer shall bear the fees and expenses of the Accounting Firm, and (B) the 

Accounting Firm determines that no Earnout Payment is due with respect to such Calculation Period, 

Sellers shall bear such fees and expenses. 

(c) Independence of Earnout Payments. Buyer's obligation to pay each of the Earnout 

Payments to Sellers in accordance with Section 1.5(a) is an independent obligation of Buyer and is not otherwise 
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conditioned or contingent upon the satisfaction of any conditions precedent to any preceding or subsequent 

Earnout Payment and the obligation to pay an Earnout Payment to Seller shall not obligate Buyer to pay any 

preceding or subsequent Earnout Payment. 

(d) Timing of Payment of Earnout Payments. Subject to Section 1.5(f), any Earnout Payment 

that Buyer is required to pay pursuant to Section 1.5(a) hereof shall be paid in full no later than five (5) Business 

Days following the date upon which the determination of EBITDA for the applicable Calculation Period 

becomes final and binding upon the parties as provided in Section 1.5(b)(ii) (including any final resolution of 

any dispute raised by Seller in an Earnout Objection Notice). Buyer shall pay to Sellers the applicable Earnout 

Payment by wire transfer of immediately available funds into the account(s) designated by Sellers on Exhibit A. 

(e) Post-Closing Operation of the Company. Subject to the terms of this Agreement, 

following the Closing, Buyer shall have sole discretion with regard to all matters relating to the operation of the 

Company; provided, that Buyer shall not, directly or indirectly, take any actions in bad faith that would have the 

purpose of avoiding or reducing any of the Earnout Payments hereunder. For the avoidance of doubt, Buyer has 

no obligation to operate the Company in order to achieve any Earnout Payment or to maximize the amount of 

any Earnout Payment.  Sellers acknowledge that (i) the Earnout Payments are speculative and subject to 

numerous factors outside the control of Buyer, (ii) there is no assurance that Sellers will receive any Earnout 

Payment and Buyer has not promised or projected any Earnout Payment, and (iii) the Parties solely intend the 

express provisions of this Agreement to govern their contractual relationship. 

(f) Right of Set-off. Buyer shall have the right to withhold and set off against any amount 

otherwise due to be paid pursuant to this Section 1.5 the amount of (i) any Adjustment Amount owed to it 

pursuant to Section 1.4 and (ii) any Damages to which any Buyer Indemnified Party may be entitled under 

Article V. 

(g) No Security. The parties hereto understand and agree that (i) the contingent rights to 

receive any Earnout Payment shall not be represented by any form of certificate or other instrument, are not 

transferable, except by operation of Law relating to descent and distribution, divorce and community property, 

and do not constitute an equity or ownership interest in Buyer or the Company, (ii) Sellers shall not have any 

rights as a securityholder of Buyer or the Company as a result of Sellers’ contingent rights to receive any Earnout 

Payment hereunder, and (iii) no interest is payable with respect to any Earnout Payment. 

ARTICLE II 

CLOSING; CLOSING DELIVERABLES 

2.1 Closing.  The closing for the purchase and sale of the Interests (the “Closing”) is taking 

place concurrently with the execution and delivery of this Agreement on the date hereof (the “Closing Date”).  

The transfers and deliveries occurring at the Closing are mutually interdependent and shall be regarded as 

occurring simultaneously, and, notwithstanding any other provision of this Agreement, no such transfer or 

delivery shall become effective or shall be deemed to have occurred until all of the other transfers and deliveries 

to occur at the Closing shall have also occurred or been waived in writing by the Party entitled to waive the same.  

Such transfers and deliveries shall be deemed to have occurred, and the Closing shall be effective, as of 10:00 

a.m. prevailing Central Time on the Closing Date in Dallas, Texas. 

2.2 Closing Deliverables. 

(a) Closing Deliverables of Sellers.  At the Closing, Sellers shall cause the following items to 

be delivered to Buyer: 
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(i) a certificate executed by an officer or authorized representative of the Company, 

dated the Closing Date, certifying (A) as to the organizational documents of the Company (including the 

Company Agreement), (B) as to resolutions of the members of the Company authorizing the execution, 

delivery and performance of this Agreement and the other Seller Transaction Documents, and (C) the 

incumbency of any officers or authorized representatives of the Company executing any of the Seller 

Transaction Documents; 

(ii) resignations of certain officers, members of the boards of directors, boards of 

managers or equivalent governing body of the Company, in each case as requested by Buyer prior to the 

Closing; 

(iii) documentation evidencing the termination and release, at the Closing, of all 

Encumbrances on the Interests, other than Permitted Encumbrances; 

(iv) appropriate assignment and conveyance documents with respect to the Interests, 

in form and substance reasonably acceptable to Buyer, executed by Sellers (the “Assignments”); 

(v) evidence of the termination of the Seller Agreements and evidence of the 

satisfaction of all remaining Company obligations under such Seller Agreements, in form and substance 

reasonably acceptable to Buyer; 

(vi) possession of the originals of all books and records of the Company, including 

the original copies of all minute books and transfer registers for the Company, to the extent any of the 

same are in the possession of Sellers or any of their respective Affiliates as of the Closing; 

(vii) a certification that meets the requirements of Treasury Regulation Sections 

1.1445-2(b)(2) and an IRS Form W-9, each executed by each Seller; 

(viii) the employment agreement (the “Employment Agreement”), dated as of the 

Closing Date, between Buyer and Randal S. Newman, executed by Randal S. Newman; 

(ix) an Adoption Agreement to the Limited Partnership Agreement (the “LP 

Agreement”), dated as of December 31, 2015, of Riverstone Gamma Holdings, LP, a Delaware limited 

partnership and the indirect parent of Buyer (“RGH”), executed by Randal S. Newman; and 

(x) such other documents, instruments and certificates as Buyer or its counsel 

reasonably deems necessary to consummate the transactions contemplated by this Agreement. 

(b) Closing Deliverables of Buyer.  At the Closing, Buyer shall cause the following items to 

be delivered to Sellers (or such other Person as may be applicable): 

(i) the payments specified in Section 1.3(b); 

(ii) the Assignments, executed by Buyer; 

(iii) the Employment Agreement, executed by Buyer; 

(iv) 1,315,790 Class A Units in RGH to Randal S. Newman (the “RGH Units”); and 

(v) such other documents, instruments and certificates as Sellers or their counsel 

reasonably deems necessary to consummate the transactions contemplated by this Agreement. 
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ARTICLE III 

REPRESENTATIONS AND WARRANTIES 

3.1 Representations and Warranties Regarding Sellers.  Sellers hereby jointly and 

severally represent and warrant to Buyer the following: 

(a) Ownership of Interests.  Sellers, collectively, are the sole record and beneficial owners of 

the Interests, free and clear of any restrictions on transfer (other than restrictions under the state and federal 

securities laws), claims, liens, pledges, encumbrances of any nature whatsoever, security interests, options, 

warrants, purchase rights, rights of first refusal, Contracts, commitments, equities, claims and demands, 

including any restriction on voting or receipt of income (collectively, “Interests Encumbrances”).  Other than 

as provided in the Company Agreement, neither Seller is a party to any option, warrant, purchase right, or other 

contract or commitment that could require such Seller to sell, transfer, or otherwise dispose of any Interests 

(other than this Agreement).  Other than as provided in the Company Agreement, neither Seller is a party to any 

voting trust, proxy, or other agreement or understanding with respect to the voting of any Interests.  Delivery of 

the Interests to Buyer pursuant to this Agreement will convey to Buyer good and marketable title to the Interests, 

free and clear of any and all Encumbrances (other than Permitted Encumbrances).  The Interests constitute all of 

the issued and outstanding Equity Interests of the Company. 

(b) Authorization.  This Agreement has been duly executed and delivered by each Seller and 

constitutes, and each of the other documents, agreements and certificates executed and delivered or to be 

executed and delivered by either Seller pursuant to this Agreement (the “Seller Transaction Documents”) when 

executed and delivered by the applicable Seller will constitute, the valid and binding agreement of such Seller, 

each enforceable against such Seller in accordance with its respective terms, subject to bankruptcy, insolvency, 

fraudulent transfer, reorganization, moratorium and similar Laws of general applicability relating to or affecting 

creditors’ rights and to general equity principles, regardless of whether enforceability is considered in a 

proceeding at Law or in equity (the “Bankruptcy and Equity Exception”). 

(c) No Violations.  Except as set forth on Section 3.1(c) of the Disclosure Schedule, no 

Approvals or Permits are required to be obtained or made by either Seller from or with any supranational, 

national, state, municipal, local or foreign government, any instrumentality, subdivision, court, administrative 

agency or commission thereof or other governmental authority (“Governmental Entity”) in connection with the 

execution and delivery of this Agreement or the Seller Transaction Documents by Sellers, and the consummation 

by Sellers of the transactions contemplated by this Agreement and thereby.  The execution, delivery and 

performance of this Agreement and the Seller Transaction Documents by Sellers do not, and the consummation 

by Sellers of the transactions contemplated by this Agreement and thereby will not, constitute or result in (i)  a 

violation of any Law applicable to either Seller or (ii) a breach or violation of, a termination (or right of 

termination) or a default under, the acceleration of any obligations or the creation of an Encumbrance on the 

assets of either Seller (with or without notice, lapse of time or both), a right to modify or cancel, or require any 

notice, consent, approval or waiver under or pursuant to, any agreement, lease, license, contract, note, mortgage, 

indenture, arrangement or other obligation not otherwise terminable by the other party thereto binding upon 

either Seller. 

(d) Brokers and Finders.  Neither Seller nor their respective Affiliates has retained any 

broker or finder or incurred any liability for any brokerage fees, commissions or finder’s fees in connection with 

the transactions contemplated in this Agreement for which the Company or Buyer could be liable. 

(e) Solvency.  On the Closing Date, each Seller will (i) be solvent (in that both the fair value 

of its assets will not be less than the sum of its debts and that the present fair saleable value of its assets will not 

be less than the amount required to pay its respective liabilities as they become absolute and matured) and (ii) not 
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have incurred, and does not immediately plan to incur, debts beyond its ability to pay as they become absolute 

and mature. 

(f) Accredited Investor.  Randal S. Newman is an “Accredited Investor” as defined in Rule 

501(a) of Regulation D promulgated under the Securities Act of 1933 (the “Securities Act”).  

(g) Investment Intent.  Randal S. Newman is acquiring the RGH Units for its own account 

for investment, and not with a view to any distribution, resale, subdivision or fractionalization thereof in 

violation of the Securities Act or any other applicable domestic or foreign securities law, and Randal S. Newman 

has no present plans to enter into any contract, undertaking, agreement or arrangement for any such distribution, 

resale, subdivision or fractionalization.  Randal S. Newman is sophisticated in financial matters and is able to 

evaluate the risks and benefits of ownership of the RGH Units and is able to bear the economic risk of its 

investment in the RGH Units. 

(h) Information and Access.  Randal S. Newman hereby acknowledges receipt of a copy of 

each of the LP Agreement and all other information and data that Randal S. Newman has requested concerning 

its investment in RGH.  In addition, RGH has made available to Randal S. Newman or its attorneys, accountants 

and other representatives all agreements, documents, records and books that Randal S. Newman or its attorneys, 

accountants and other representatives have requested relating to an investment in RGH.  Randal S. Newman and 

its attorneys, accountants and other representatives have had a full opportunity to ask questions of and receive 

answers from RGH or a person acting on behalf of RGH concerning the terms and conditions of this investment, 

and all questions asked by Randal S. Newman and its attorneys, accountants and other representatives have been 

adequately answered to the full satisfaction of Randal S. Newman and its attorneys, accountants and other 

representatives. 

(i) Illiquidity; Risk.  Randal S. Newman understands that substantial restrictions will exist 

on transferability of the RGH Units, that no market for resale of the RGH Units exists and none may develop, 

and that Randal S. Newman may not be able to liquidate its investment RGH.  Randal S. Newman understands 

that if the RGH Units are certificated, that such certificates shall bear legends restricting the transfer thereof and 

such other legends as may be required under the terms of the LP Agreement.  Randal S. Newman understands 

that an investment in RGH entails a very high degree of risk and understands fully the risks associated with the 

operations of RGH and Randal S. Newman’s investment therein. 

(j) No Registration of the RGH Units.  Randal S. Newman acknowledges and agrees that, 

based in part upon its representations contained herein and in reliance upon applicable exemptions, the RGH 

Units acquired by Randal S. Newman have not been or will not be registered under the Securities Act or the 

securities laws of any other domestic or foreign jurisdiction.  Accordingly, no such RGH Units may be offered 

for sale, sold, pledged, hypothecated or otherwise transferred in whole or in part except in accordance with the 

terms of the LP Agreement and in compliance with all applicable laws, including securities laws.  Randal S. 

Newman acknowledges that he or it has been advised that RGH has no obligation and does not intend to cause 

any of the RGH Units to be registered under the Securities Act or any other securities laws or to comply with any 

exemption under the Securities Act or any other securities law which would permit Randal S. Newman to sell the 

RGH Units. 

(k) No Investment Advice.  Randal S. Newman acknowledges that neither Buyer, RGH nor 

any person acting on behalf of Buyer or RGH has rendered or will render any investment advice or securities 

valuation advice to Randal S. Newman, and that Randal S. Newman is neither subscribing for nor acquiring the 

RGH Units in reliance upon, or with the expectation of, any such advice. 

(l) Investigation; Reliance.  Notwithstanding anything contained in this Agreement to the 

contrary, each Seller acknowledges and agrees that (i) neither Buyer, any of its Affiliates nor any other Person is 
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making any representations or warranties whatsoever, express or implied, on behalf of Buyer beyond those 

expressly given by Buyer in this Agreement and (ii) neither Seller has been induced by, or relied upon, any 

representations, warranties or statements (written or oral), whether express or implied, made by any Person, that 

are not expressly set forth in this Agreement. 

3.2 Representations and Warranties Regarding the Company.  Sellers jointly and 

severally represent and warrant to Buyer the following: 

(a) Organization, Good Standing and Qualification.  The Company is a limited liability 

company duly organized, validly existing and in good standing under the laws of the State of Texas and has all 

requisite limited liability company power and authority to own, lease and operate its properties and assets and to 

carry on its business as presently conducted and is qualified to do business and is in good standing as a foreign 

limited liability company in each jurisdiction where the ownership or operation of its assets and properties or the 

conduct of its business requires such qualification, except where the failure to be in good standing would not 

have a material adverse effect on either Company. 

(b) Capital Structure.  Sellers are the only members of the Company, and no Person other 

than Sellers owns any of the Interests.  All of the issued and outstanding Interests have been duly authorized and 

are validly issued, fully paid and not subject to assessment for additional capital contributions and were not 

issued in violation of any pre-emptive rights or other contractual requirements.  Other than as set forth in the 

Company Agreement, there are no Equity Interests in the Company.  Other than as set forth in the Company 

Agreement, the Company has no obligation, contingent or otherwise, to purchase, redeem or otherwise acquire 

any Equity Interest or to pay any dividend or to make any other distribution in respect thereof.  Other than as set 

forth in the Company Agreement, there is no agreement, written or oral, between the Company and any holder of 

its securities, or among any holders of its securities, relating to the sale or transfer (including agreements relating 

to rights of first refusal, co-sale rights or “drag along” rights), registration under the Securities Act, or voting, of 

the Equity Interests in the Company.  The Company does not own or hold any Equity Interests in any other 

Person. 

(c) Limited Liability Company Authority; Approval.  The Company has all requisite limited 

liability company power and authority to execute, deliver and perform its obligations under this Agreement and 

the execution, delivery and performance of this Agreement by the Company and the transactions contemplated 

by this Agreement have been duly and validly authorized by all requisite action (including member action and 

manager action) on the part of the Company, and no other proceedings (including limited liability company 

proceedings) on the Company’s part are necessary to authorize the execution, delivery or performance of this 

Agreement.  This Agreement has been duly and validly executed by the Company and constitutes a legally valid 

and binding obligation of the Company enforceable against the Company in accordance with its terms, subject to 

the Bankruptcy and Equity Exception.  No actions have been taken (or omitted to be taken) by the 

representatives of Sellers in their capacities as directors or officers or agents of the Company that were not 

validly approved pursuant to the terms of the Company Agreement.  

(d) Governmental Filings.  Except as set forth on Section 3.2(d) of the Disclosure Schedule, 

no notice to or filing with, nor any Approvals or Permits are required to be obtained or made by the Company 

from or with any Governmental Entity in connection with the execution and delivery of this Agreement by the 

Company or the transactions contemplated by this Agreement. 

(e) No Violations; Certain Contracts.  The execution, delivery and performance of this 

Agreement by the Company do not, and the consummation by the Company of the transactions contemplated by 

this Agreement will not, constitute or result in (i) a breach or violation of, or a default under, the articles of 

organization or the Company Agreement, (ii) subject to compliance with the requirements described in 

Section 3.2(d), a violation of any Law applicable to the Company, (iii) a breach or violation of, a termination (or 
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right of termination) or a default under, the acceleration of any obligations or the creation of an Encumbrance on 

the assets of the Company (with or without notice, lapse of time or both) or (iv)  a right to modify or cancel, or 

require any notice, consent, approval or waiver under or pursuant to, any agreement, lease, license, contract, 

note, mortgage, indenture, arrangement or other obligation, in each case written or oral, not otherwise terminable 

by the other party thereto (“Contracts”) to which such Company is a party or binding upon such Company.  

Section 3.2(e) of the Disclosure Schedule sets forth a true, correct and complete list of Contracts of the Company 

pursuant to which notices, approvals, consents or waivers are or may be required prior to consummation of the 

transactions contemplated by this Agreement (such notices, approvals, consents or waivers, together with those 

set forth on Section 3.1(c) of the Disclosure Schedule, being the “Required Consents”). 

(f) Financial Statements.  Set forth on Section 3.2(f) of the Disclosure Schedule are complete 

and accurate copies of (i) the balance sheets, statements of income and retained earnings, statements of cash 

flows and notes to financial statements (together with any supplementary information thereto) of the Company as 

of the dates identified thereon (the “Financial Statements”).  The Financial Statements are true, complete and 

correct in all material respects, have been prepared in accordance with past practices, consistently applied and 

fairly present in all material respects the financial condition of the Company as of the dates thereof and the 

results of operations, changes in equity holders’ capital and cash flows of the for the periods covered thereby. 

(g) Conduct of Business.  Except as set forth on Section 3.2(g) of the Disclosure Schedule, 

since December 31, 2014: 

(i) the business of the Company has been conducted in the ordinary course; 

(ii) the Company has not suffered any repeated, recurring or prolonged shortage, 

cessation or interruption of supplies; 

(iii) the Company has preserved its relationships with suppliers and others having 

business dealings with the Company; 

(iv) the Company has not amended its organizational documents; 

(v) the Company has not modified, changed or otherwise altered the fundamental 

nature of the Company’s business; 

(vi) the Company has not issued, sold or granted any Equity Interests; 

(vii) the Company has not (A) transferred, leased, licensed, guaranteed, sold, 

mortgaged, pledged, disposed of or encumbered any of its assets other than (x) sales of finished goods in 

the ordinary course of business and (y) dispositions of obsolete or worthless assets having an aggregate 

value of less than $5,000; (B) created, incurred, assumed, guaranteed, endorsed or otherwise become 

liable for any indebtedness for borrowed money or made any loans, advances or capital contributions to, 

or investments in, any other Person; or (C) acquired (by merger, consolidation, or acquisition of stock or 

assets) any Person or acquired, leased or licensed any property or assets other than in the ordinary course 

of business; 

(viii) the Company has not (A) settled or compromised any claims or litigation; 

(B) waived, released, granted, transferred or assigned any rights or claims in excess of $25,000 in the 

aggregate other than in the ordinary course of business; or (C) discharged or satisfied any Encumbrance 

or paid any obligation or liability other than in the ordinary course of business; 
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(ix) the Company has not made any changes in financial or tax accounting methods, 

principles or practices (or change an annual accounting period); 

(x) the Company has not adopted a plan or agreement of complete or partial 

liquidation or dissolution; 

(xi) the Company has not made any new Tax election or changes to any current Tax 

elections; 

(xii) the Company has not paid, discharged or satisfied any claims, liabilities or 

obligations other than in the ordinary course of business consistent with past practice; and 

(xiii) the Company has not authorized or entered into an agreement to do any of the 

foregoing. 

(h) Absence of Certain Changes/Undisclosed Liabilities.   

(i) Since December 31, 2014, (A) there has not been any change in the business, 

assets, results of operations, prospects or condition (financial or otherwise) or any effect, change, 

development or circumstances that, individually or in the aggregate, has had or could reasonably be 

expected to have an adverse effect on the Company, (B) the Company has not incurred any liabilities 

required under GAAP to be set forth on a balance sheet (whether absolute, accrued, contingent or 

otherwise) except liabilities incurred in the ordinary course of business or those the absence of which 

would not, individually or in the aggregate, be material to the Company, and (C) the Company has not 

entered into any Contract or transaction except in the ordinary course of business. 

(ii) There is no outstanding Company Indebtedness. 

(i) Litigation.  Except as set forth on Section 3.2(i) of the Disclosure Schedule, there are no 

actions, suits, charges, grievances, investigations, audits, claims, proceedings or arbitrations, whether civil or 

criminal, at Law or in equity, by or before any Governmental Entity or any arbitrator (collectively, “Actions”) 

pending or, to Sellers’ Knowledge, threatened against the Company and the Company is not subject to any 

binding and currently effective and outstanding judgment, order, decree, settlement agreement, conciliation 

agreement, letter of commitment, deficiency letter or consent decree, injunction, decision, award or finding of 

any Governmental Entity or any arbitrator. 

(j) Employee Benefits.  The Company does not sponsor, maintain or contribute to, and is not 

otherwise required to contribute to (and has never sponsored, maintained or contributed to or been required to 

contribute to), any Employee Benefit Plan.  There does not now exist, nor do any circumstances exist that could 

result in, any Controlled Group Liability of Sellers or any of their respective ERISA Affiliates that would be, or 

could become, a liability following the Closing Date of Buyer or any of its Affiliates. 

(k) Compliance with Laws; Permits and Approvals.  The business of the Company is being 

conducted and has been conducted in compliance in all material respects with any applicable Law and no claim 

has been filed or, to Sellers’ Knowledge, threatened against the Company alleging a violation of applicable Law.  

No investigation or review by any Governmental Entity with respect to the Company is pending or, to Sellers’ 

Knowledge, threatened, nor has any Governmental Entity indicated an intention to conduct the same.  The 

Company has all material Permits and Approvals necessary to conduct its business as presently conducted and 

the Company (rather than Sellers or any of their respective Affiliates) owns or possesses all right, title and 

interest to such Permits and Approvals.  Section 3.2(k) of the Disclosure Schedule contains a complete listing 

and summary description of all Permits and Approvals currently owned by the Company or currently used by the 
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Company in the conduct of its business.  No loss or expiration of any Permit or Approval is pending or, to 

Sellers’ Knowledge, threatened (including as a result of the transactions contemplated by this Agreement) except 

pursuant to its normal expiration. 

(l) Environmental Matters.  Set forth on Section 3.2(l) of the Disclosure Schedule is a list of 

all environmental reports, investigations and audits relating to premises currently or previously owned, leased or 

operated by the Company which were issued or conducted during the past five (5) years.  A complete and accurate 

copy of each such document has been made available to Buyer.  Except as set forth on Section 3.2(l) of the 

Disclosure Schedule, the Company: 

(i) has obtained and possess all material Permits and Approvals required under any 

applicable Law or Order concerning worker health and safety and pollution or protection of the 

environment (such applicable Law or Order being “Environmental and Safety Requirements”), 

including Permits and Approvals relating to the emission, discharge, release or threatened release of any 

chemicals, petroleum, pollutants, contaminants or hazardous or toxic materials, substances or wastes into 

ambient air, surface water, groundwater or lands or otherwise relating to the manufacture, processing, 

distribution, use, treatment, storage, disposal, transport or handling of, or exposure to, any chemicals, 

petroleum, pollutants, contaminants or hazardous or toxic materials, substances or waste (collectively, 

“Materials of Environmental Concern”); 

(ii) is in compliance in all material respects with all terms and conditions of all 

Permits and Approvals described in this Section 3.2(l) and is also in compliance in all material respects 

with all other Environmental and Safety Requirements; 

(iii) has not, within the past five (5) years, received any notice, written or otherwise, 

of violations or liabilities arising under Environmental and Safety Requirements, including any pending 

or threatened investigatory, remedial or corrective obligation, civil or criminal litigation, administrative 

proceeding or other inquiry relating to the Company or its facilities and arising under Environmental and 

Safety Requirements; 

(iv) is not a party to or bound by any court order, administrative order, consent order 

or other agreement between the Company and any Governmental Entity entered into in connection with 

any legal obligation or liability arising under any Environmental and Safety Requirements; and 

(v) has not owned or operated any facility or property during any period in which 

there was a disposal or release of any Materials of Environmental Concern in a manner that could give 

rise to liability for the Company under applicable Environmental and Safety Requirements. 

(m) Taxes.  Except as set forth on Section 3.2(m) of the Disclosure Schedule: 

(i) The Company (A) has prepared and timely filed all Tax Returns required to be 

filed by or with respect to the Company and each such Tax Return is true, correct and complete in all 

material respects, (B) has paid in full all Taxes that have become due on or prior to the Closing Date 

(whether or not shown on any Tax Return), except with respect to matters contested in good faith; (C) has 

fully paid or properly accrued all material Taxes which the Company is obligated to withhold from 

amounts owing to any owner, employee, creditor or third party, and (D) has not waived any statute of 

limitations with respect to Taxes of the Company or agreed to any extension of time with respect to a Tax 

assessment or deficiency of the Company.   

(ii) There is no Action, investigation, audit, claim or assessment pending, proposed 

or threatened with respect to Taxes of the Company (or for which the Company could be liable), and there 
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are no Encumbrances for Taxes upon any of the assets of the Company, except inchoate Encumbrances 

relating to current Taxes not yet due. 

(iii) The Company has not been a member of any “affiliated group” (as defined in 

Section 1504(a) of the Code without regard to the limitations contained in Section 1504(b) of the Code) 

that, at any time on or before the Closing Date, filed Tax Returns on a combined, consolidated or unitary 

basis with any other taxpayers.  The Company is not a party to any Tax allocation, indemnity, sharing or 

similar agreement or arrangement. 

(iv) There are no Tax rulings issued to the Company, requests by the Company for 

rulings, or closing agreements to which the Company is a party or otherwise bound that are likely to 

affect adversely the Company’s liability for Taxes for any period after the Closing Date. 

(v) No unresolved claim has been made against the Company by a Taxing authority 

in a jurisdiction where the Company has never paid Taxes or filed Tax Returns asserting that the 

Company is or may be subject to Taxes assessed by such jurisdiction. 

(vi) From and at all times since its inception, the Company has been classified as a 

partnership or disregarded entity for U.S. federal income tax purposes under Treasury Regulation Section 

301.7701-3, and all Tax Returns have been prepared consistently therewith. 

(vii) The Company (A) will not be required to include any amount in income for any 

Taxable period ending after the Closing Date as a result of a change in accounting method for any 

Taxable period ending on or before the Closing Date or pursuant to any agreement with any 

Governmental Entity with respect to any such Taxable period, and (B) will not be required to include in 

any period ending after the Closing Date any income that accrued in a prior period but was not recognized 

in any prior period as a result of the installment method of accounting, the completed contract method of 

accounting, the long-term contract method of accounting or the cash method of accounting. 

(n) Labor Matters. 

(i) As of the date hereof, Sellers are the only employees of the Company, and there 

have never been any other employees of the Company.  All terms of Seller’s employment by the 

Company (including terms relating to compensation, bonuses, benefits, termination and severance 

entitlements) are set forth on Section 3.2(n)(i) of the Disclosure Schedule.  The Company is not, and has 

never been, a party to or bound by any collective bargaining agreement or other agreement with any labor 

union or labor organization. 

(ii) All wages, bonuses and other compensation, if any, due and payable as of the 

date hereof to all present and former employees and contractors of the Company have been paid in full.  

The Company is and at all times has been in compliance with all applicable Laws relating to the 

employment of labor, including labor and employment practices, terms and conditions of employment, 

wages and hours, overtime payments, FLSA compliance, recordkeeping, employee and independent 

contractor classification, non-discrimination, non-retaliation, employee benefits, employee leave, payroll 

documents, record retention, equal opportunity, immigration, occupational health and safety, severance, 

termination or discharge, collective bargaining, the payment of employee welfare and retirement and 

other taxes, and the full payment of all required social security contributions and taxes. 

(iii) Section 3.2(n)(iii) of the Disclosure Schedule contains a true and complete lists 

of all persons retained by the Company as an independent contractor (including as a consultant or any 
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other capacity) and, with respect to each, details regarding any Contract applicable to such relationship, 

the services provided by such individual and the terms of compensation applicable to such arrangement. 

(o) Insurance.  All insurance policies and bond and surety arrangements maintained by or on 

behalf of the Company are listed on Section 3.2(o) of the Disclosure Schedule, including all fire and casualty, 

general liability, business interruption, product liability, worker’s compensation, environmental, automobile and 

sprinkler and water damage insurance policies and bond and surety arrangements.  All such policies are in full 

force and effect, and the Company is not in default with respect to its obligations under any such insurance 

policies.  There is no claim pending under any such policy as to which coverage has been questioned, denied or 

disputed by the underwriter of such policy.  All premiums due and payable under all such policies have been 

paid, the Company is not liable for any retroactive premiums or similar payments under any such policy, and the 

Company is otherwise in compliance in all material respects with the terms of such policies.  There has been no 

threatened termination of, or premium increase with respect to, any such insurance policies. 

(p) Intellectual Property. 

(i) Section 3.2(p)(i) of the Disclosure Schedule lists all registered trademarks, 

copyrights, patents, and domain names, and applications for any of the foregoing items, owned by the 

Company or used or held for use in the conduct of the business of the Company as currently conducted 

(the “Registered IP Rights”).  Neither Seller nor any of their respective Affiliates owns or possesses any 

right, title or interest in or to any of the Registered IP Rights.  Each of the Registered IP Rights is in full 

force and effect, has not been canceled, expired, abandoned nor is it subject to any opposition, 

cancellation, reissue, reexamination, interference, or equivalent proceeding, and is valid, subsisting and 

enforceable in its respective country or jurisdiction of registration. 

(ii) The Company owns or has the right to use, free and clear of all Encumbrances, 

the IP Rights that are used or held for use in the conduct of the business of the Company as currently 

conducted (the “Company IP Rights”), and the Company has taken commercially reasonable measures 

to protect each item of Company IP Rights that is used or held for use in the conduct of the business of 

the Company, and to maintain in confidence all trade secrets and confidential information that it owns or 

uses in the conduct of the business of the Company as currently conducted and as conducted in the last 

four (4) years. 

(iii) Each of the Company, Sellers and Sellers’ respective Affiliates have taken 

reasonable measures to ensure that all of its employees, contractors and agents involved in the conception, 

development, authoring, creation, or reduction to practice of any Company IP Rights (A) have executed 

agreements that assign such IP Rights to the Company and (B) have executed confidentiality agreements 

with the Company regarding the protection and use of all confidential and proprietary information 

provided by or on behalf of the Company, or generated, developed, or authored by, such employee, 

contractor or agent; and there has been no unauthorized use, dissemination, or disclosure of any Company 

trade secrets or confidential or proprietary information by any Person. 

(iv) Section 3.2(p)(iv) of the Disclosure Schedule identifies all contracts, including 

licenses or similar agreements, both written and oral, under which the Company has licensed, distributed 

or otherwise granted any rights to any Person with respect to, any Company IP Rights.  Section 3.2(p)(iv) 

of the Disclosure Schedule identifies all contracts, including licenses or similar agreements, under which 

the Company is granted the right to use the IP Rights of any Person (excluding contracts licensing 

unmodified “off-the-shelf” software with licensee fees of less than $1,000). 

(v) The use of the Company IP Rights as used by the Company or licensed to third 

parties, and the Company’s conduct of business as currently conducted and as conducted during the past 
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four (4) years does not infringe, violate or misappropriate, directly or indirectly, the IP Rights of any 

Person, and neither the Company nor either Seller has received any written or oral notice of claims 

(1) that the conduct of the business of the Company infringes, misappropriates or otherwise violates 

(either directly or indirectly, such as through contributory infringement or inducement of infringement) 

any IP Rights of any Person or (2) challenging the ownership, validity, enforceability or right to use of 

any of the Company IP Rights. 

(vi) There are no settlements, forbearances to sue, consents, judgments, orders or 

similar obligations, other than the written license agreements to which the Company is subject or a party, 

that (A) restrict its rights to use any IP Rights, (B) restrict its business in order to accommodate a third-

party IP Rights or (C) permit any third party to use the Company IP Rights. 

(vii) No Action alleging misappropriation, infringement, dilution or violation is 

pending against any third party by the Company in respect of the Company IP Rights, nor is the Company 

threatening any Action against any third party in respect of the Company IP Rights, and, to Sellers’ 

Knowledge, no third party is infringing, misappropriating, diluting or otherwise violating any Company 

IP Rights. 

(viii) Neither Seller nor any of their respective shareholders, members, managers, 

directors, officers or employees will, after giving effect to each of the transactions contemplated by this 

Agreement, own or retain any rights in or to any IP Rights used or held for use by the Company; or, the 

right to receive any royalties as payment based on the assignment, transfer or license of IP Rights used or 

held for use by the Company. 

(ix) The consummation of the transactions contemplated by this Agreement will not 

result in any breach or default under any of the license agreements, or require the consent of any party 

thereto, and will not result in the loss or impairment of any of the rights of either Company to own or use 

any IP Rights, nor will it require the consent of any Governmental Authority or third party in respect of 

any IP Rights. 

(x) The Company owns, leases, or licenses all computer systems that are necessary 

for the conduct of the business as currently conducted by the Company. 

(q) Tangible Assets; Leases.  The Company owns no real property.  Section 3.2(q) of the 

Disclosure Schedule lists (A) each agreement, together with all amendments, supplements or modifications 

thereto, pursuant to which the Company leases, subleases, licenses, uses or occupies real property from a third 

Person (all such real property, the “Leased Real Property”), (B) the identity of the lessor, sublessor or licensor of 

each such parcel of Leased Real Property and (C) the location (noted by physical address) of all Leased Real 

Property.  The Company has made available to Buyer true, correct and complete copies of the agreements, 

together with all amendments, supplements or modifications thereto, set forth in Section 3.2(q) of the Disclosure 

Schedule and pursuant to which such Company leases, subleases, uses or occupies the Leased Real Property 

(collectively, the “Leases”).  Each such Lease is a valid and binding obligation of such Company and is in full 

force and effect without amendment and the Company has a good and marketable leasehold interest in the Leased 

Real Property pursuant to the applicable Lease.  The Company enjoys peaceful and undisturbed possession of the 

applicable Leased Real Property, and there are no third parties that currently occupy or use, or have a right to 

occupy or use, the Leased Real Property pursuant to any lease, sublease, license, occupancy or similar agreement, 

whether written or oral.  There are no defaults by the Company under any Lease (or any conditions or events that, 

after notice or lapse of time or both, would constitute a default by the Company under any such Lease), or by any 

other party under such Lease.  The Leased Real Property (including the buildings, fixtures and improvements 

thereon, and all components thereof (including the roof, foundation, load-bearing walls and other structural 

elements thereof, heating, ventilation, air conditioning, mechanical, electrical, plumbing, fire protection and other 
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building systems, environmental control, remediation and abatement systems, utility installments, sewer, storm 

and waste water systems, irrigation and other water distribution systems, parking facilities, landscaping, fire 

protection, security and surveillance systems and telecommunications, computer, wiring and cable installations)) 

(A) are in good operating condition and repair without structural or material defects known by the Company, and, 

to Sellers’ Knowledge, no condition exists requiring repairs, alterations or corrections thereto, and (B) are 

available for immediate use and are sufficient and appropriate for the conduct of the business and operations of 

the Company, as applicable, as currently conducted. 

(r) Contracts.  Section 3.2(r) of the Disclosure Schedule contains a true, correct and 

complete list of all material Contracts to which the Company is party (the “Material Contracts”).  All Material 

Contracts are legal, valid, binding and enforceable in accordance with their respective terms with respect to the 

Company, as applicable, and to each other party to such Contracts (in each case, subject to the Bankruptcy and 

Equity Exception).  There is no existing default or breach of the Company under any such material Contract and, 

to Sellers’ Knowledge, there is no such default or breach with respect to any third party to any such material 

Contract (and, in each case, no event that has occurred, is pending or, to Sellers’ Knowledge, threatened which 

could constitute a default or breach). 

(s) Customers and Suppliers.  Section 3.2(s) of the Disclosure Schedule contains a complete 

and accurate list of (i) the five (5) largest customers of the Company and (ii) the five (5) largest suppliers of the 

Company, in each case based on purchases during the twelve (12) month period ended September 30, 2015.  

Neither the Company nor either Seller has delivered any notice, written or otherwise, or received any written 

notice or threats (or to Sellers’ Knowledge, any oral notice or threats) to or from any such customer or supplier 

that the Company or such party intends to terminate, cancel, curtail or adversely change any Contract or the 

business relationship with the Company and there is no reasonable basis to believe that there will be any such 

adverse changes in the future either as a result of the transactions contemplated by this Agreement or otherwise. 

(t) Affiliated Transactions.  Except as set forth on Section 3.2(t) of the Disclosure Schedule, 

there are no Seller Agreements. 

(u) Powers of Attorney; Bank Accounts.  Section 3.2(u) of the Disclosure Schedule lists 

(i) the names of all Persons holding powers of attorney on behalf of the Company; and (ii) the names of all banks 

and other financial institutions in which the Company currently has an account or deposit, along with the account 

numbers and the names of all Persons authorized to draw on such accounts or deposits. 

(v) Brokers and Finders.  Neither the Company nor its members, officers, managers or 

employees has retained any broker or finder or incurred any liability for any brokerage fees, commissions or 

finder’s fees in connection with the transactions contemplated in this Agreement. 

(w) Certain Business Practices and Regulations; Potential Conflicts of Interest.  Neither the 

Company nor Sellers nor any of their respective Affiliates, employees, agents or representatives has (i) used any 

corporate funds of the Company for unlawful contributions, gifts, entertainment or other unlawful expenses 

relating to political activity or (ii) made any unlawful payment to foreign or domestic government officials or 

employees or to foreign or domestic political parties or campaigns from corporate funds or violated any 

provision of the Foreign Corrupt Practices Act of 1977, as amended. 

(x) Inventory.  All inventory of the Company consists of a quality and quantity usable and 

saleable in the ordinary course of business, except for obsolete items, all of which have been written off or 

written down to net realizable value in the Financial Statements in accordance with GAAP and past practices and 

appropriately disposed of in accordance with customary industry practices and procedures. 
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(y) Sufficiency of Assets.  Assuming that Buyer has the ability to provide to the Company all 

corporate-level services of the type currently provided to the Company by Sellers, the Company has all assets 

necessary to continue to operate its business as currently conducted and as proposed to be conducted. 

(z) Disclosure.  All information delivered to Buyer by Sellers, including financial, 

marketing, sales and operational information relating to the Company or Sellers, is true and correct in all material 

respects and no material fact or facts have been omitted from that information that would make such information 

misleading.  No representation or warranty by Sellers contained in this Agreement or in any exhibit or schedule 

contains any untrue statement of a material fact or omits to state any material fact necessary, in light of the 

circumstances under which it was made, in order to make the statements contained herein or therein not 

misleading. 

3.3 Representations and Warranties Regarding Buyer.  Buyer hereby represents and 

warrants to Sellers as follows: 

(a) Organization and Power.  Buyer is duly organized, validly existing and in good standing 

under the Laws of the State of Texas and has all requisite power and authority to enter into this Agreement and 

perform its obligations hereunder. 

(b) Authorization; No Violations.  Buyer has all requisite corporate power and authority to 

execute, deliver and perform its obligations under this Agreement and the other documents, agreements and 

certificates to be executed and delivered by Buyer pursuant to this Agreement (the “Buyer Transaction 

Documents”) and the execution, delivery and performance of this Agreement and the Buyer Transaction 

Documents by Buyer, the consummation of the transactions contemplated by this Agreement and thereby have 

been duly and validly authorized by all requisite action on the part of Buyer, and no other proceedings on 

Buyer’s part are necessary to authorize the execution, delivery or performance of this Agreement or of the Buyer 

Transaction Documents.  This Agreement has been duly executed and delivered by Buyer and constitutes, and 

each of the Buyer Transaction Documents when executed and delivered by Buyer will constitute, legally valid 

and binding obligations of Buyer, each enforceable against Buyer in accordance with its respective terms, subject 

to the Bankruptcy and Equity Exception.  The execution, delivery and performance of this Agreement by Buyer 

do not, and the consummation by Buyer of the transactions contemplated by this Agreement will not, constitute 

or result in (A) a breach or violation of, or a default under, the certificate of formation or bylaws of Buyer, 

(B) subject to compliance with the requirements described in Section 3.3(c), a violation of any Law applicable to 

Buyer or (C) a breach or violation of, a termination (or right of termination) or a default under, the acceleration 

of any obligations or the creation of an Encumbrance on the assets of Buyer or any of its Affiliates (with or 

without notice, lapse of time or both) pursuant to, any Contract binding upon Buyer or any of its Affiliates 

except, in the case of clauses (B) and (C) above, for any breach, violation, termination, default, acceleration or 

creation that, individually or in the aggregate, would not have a material adverse effect on the ability of Buyer to 

consummate the transactions contemplated by this Agreement. 

(c) Governmental Filings.  No Approvals or Permits are required to be obtained or made by 

Buyer from or with any Governmental Entity in connection with the execution and delivery of this Agreement by 

Buyer or the execution and delivery of the Buyer Transaction Documents by Buyer, and consummation by Buyer 

of the transactions contemplated by this Agreement and thereby. 

(d) Litigation and Liabilities.  There are no Actions pending or threatened against Buyer that 

would, individually or in the aggregate, have a material adverse effect on the ability of Buyer to perform under 

this Agreement or the Buyer Transaction Documents or to consummate the transactions contemplated by this 

Agreement. 
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(e) Investment Representation.  Buyer is acquiring the Interests for its own account for 

investment purposes and not with a view to or for sale in connection with any public distribution of such 

securities in violation of the Securities Act or any other applicable federal or state securities laws.  Buyer has no 

present plans to enter into any contract, undertaking, agreement or arrangement for any distribution, resale, 

subdivision or fractionalization of the Interests.  Buyer is sophisticated in financial matters and is able to evaluate 

the risks and benefits of ownership of the Interests and able to bear the economic risk of its investment in the 

Interests.  Buyer acknowledges that it is informed as to the risks of the transactions contemplated by this 

Agreement and of ownership of the Interests. 

(f) Investigation; Reliance.  Buyer has conducted a thorough review and analysis of the 

business, operations, assets, liabilities, results of operations, financial condition, software, technology and 

prospects of the Company and acknowledges that it has been provided adequate access to the personnel, 

properties, premises and records of the Company for such purpose.  Notwithstanding anything contained in this 

Agreement to the contrary, Buyer acknowledges and agrees that (i) none of Sellers, the Company or any other 

Person is making any representations or warranties whatsoever, express or implied, beyond those expressly given 

by Sellers in this Agreement and (ii)  Buyer has not been induced by, or relied upon, any representations, 

warranties or statements (written or oral), whether express or implied, made by any Person, that are not expressly 

set forth in this Agreement. 

ARTICLE IV 

COVENANTS 

4.1 Publicity.  Each of Sellers and Buyer may disclose to vendors and customers of the 

Company that Buyer has purchased the Company and may disclose the terms of this Agreement to their respective 

accountants, attorneys and other representatives.  Except as set forth in the preceding sentence, without the prior 

written consent of the other Parties, no Party shall, directly or indirectly, disclose the terms of this Agreement or 

make any public announcement relating to this Agreement or to the transactions contemplated by this Agreement; 

provided, however, that any such Party may make disclosure, following consultation with the other Parties, if 

such disclosure is required by applicable Law (including federal securities laws). 

4.2 Sellers’ Release.  Effective as of the Closing, each Seller hereby releases and forever 

discharges the Company and each of its past and present officers, directors, employees and agents (individually, a 

“Releasee” and collectively, the “Releasees”) from any and all Actions or Damages which such Seller now has or 

has ever had against the respective Releasees however arising and that relate in any way to such Seller’s indirect 

or direct ownership of any Ownership Interest in the Company, including the Interests.  The scope of the release 

shall include all Actions and Damages (a) relating to a breach of any fiduciary duty owed by the Releasees to the 

Company and arising from any such Equity Interest, (b) relating to any breach of the organizational documents of 

the Company, as such may be amended or (c) constituting Employee and Contractor Liabilities; provided, 

however, that the foregoing release and discharge shall not release (a) Buyer of its obligations or liabilities to 

Sellers pursuant to this Agreement or (b) any accrued but unpaid salary.  Each Seller understands and agrees that 

it is expressly waiving all Actions and Damages against the Releasees covered by this Section 4.2, including those 

Actions and Damages that it may not know of or suspect to exist which, if known, may have materially affected 

the decision to provide this Agreement, and such Seller expressly waives any rights under applicable law that 

provide to the contrary.  Each Seller hereby ratifies each and every amendment to the organizational documents of 

the Company and each and every merger of the Company or any of its respective predecessors effected at a time 

prior to the Closing when such Seller owned any Equity Interests of the Company or any such predecessor. 

4.3 Non-Competition; Non-Solicitation. 

(a) For a period of three (3) years from the Closing Date, each Seller shall not, and shall 

cause its Affiliates not to, directly or indirectly on behalf of himself or themselves or on behalf of any other 
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Person, (i) conduct or engage in, or be affiliated with or assist any other Person in conducting or engaging in, a 

Restricted Business in the United States or Canada, including as a shareholder, consultant, partner, joint venturer, 

owner, lender, beneficiary, principal, member, director, manager, officer, employee or in any other capacity, of 

any Person that is conducting such business, (ii) other than on behalf of the Company or Buyer, solicit the 

business of, or trade with, any Person that is (or was at any time during the 12-month period preceding the 

Closing) a customer or prospective customer of the Company or Buyer or (iii) induce, or otherwise solicit, any 

customers with whom the Company or Buyer has done business at any time prior to the Closing to terminate or 

otherwise curtail or impair their business relationship with the Company or Buyer or induce, or otherwise solicit, 

any Person who was a prospective customer of the Company immediately preceding the Closing to refrain from 

entering into a business relationship with the Company or Buyer. 

(b) Notwithstanding the foregoing, nothing contained in this Agreement shall prohibit any 

Seller from purchasing and holding as a passive investment less than 5% of any class of the issued and 

outstanding and publicly traded (on a recognized national or regional securities exchange or in the over-the-

counter market) security of any corporation, partnership or other business entity that conducts a business in 

competition with Buyer. 

(c) Each Seller agrees to the covenants contained in this Section 4.3 in partial consideration 

for the Purchase Price set forth in Article I.  Each Seller agrees that any Action or claim for breach of this 

Section 4.3 against any Seller may be brought by Buyer or any of its Affiliates. 

(d) Each Seller acknowledges and agrees that the covenants contained in this Section 4.3 are 

fair and reasonable and of a special unique character which gives them peculiar value and exist in order to 

protect Buyer’s investment in the Interests, including the protection of the goodwill, confidential information and 

trade secrets of the Company transferred herewith, and that Buyer would not have entered into this Agreement 

without such covenants being made.  However, if any such covenants shall be determined by any court to be 

invalid by reason of their duration or geographical scope, or both, as the case may be, the Parties intend for the 

covenants to be modified by the court, and expressly request that the court make such modification, so that such 

covenants shall be reduced to the longest duration or greatest geographic scope, or both, which will cure such 

invalidity.  By agreeing to this contractual modification prospectively at this time, the Parties intend to make this 

provision enforceable under the law or laws of all applicable States and other applicable jurisdictions so that the 

entire agreement not to compete and this Agreement as prospectively modified shall remain in full force and 

effect and shall not be rendered void or illegal.  Each Seller further acknowledges that monetary damages alone 

will not be an adequate remedy for any breach of any of the covenants contained in this Section 4.3, and 

accordingly, each Seller expressly agrees that, notwithstanding Section 6.15, in addition to all other remedies 

which Buyer or its Affiliates may have, they shall be entitled to injunctive relief, both preliminary and 

permanent, in any court of competent jurisdiction. 

4.4 Accounts Receivable; Current Liabilities.  After the Closing, should Buyer receive any 

cash, checks or other property in respect of any Accounts Receivable, Buyer will promptly deliver to Sellers such 

cash, checks or other property.  For the avoidance of doubt, after the Closing, Sellers shall jointly and severally 

indemnify and hold harmless Buyer in respect of any Current Liabilities. 

ARTICLE V 

INDEMNIFICATION 

5.1 Indemnification Obligations of Sellers. 

(a) From and after the Closing, Sellers shall jointly and severally indemnify, defend and hold 

harmless Buyer, its Affiliates (including the Company), and their respective members, managers, officers, 

directors, employees, agents and representatives and the heirs, executors, successors and assigns of any of the 
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foregoing (the “Buyer Indemnified Parties”) from, against, and in respect of, any and all claims, liabilities, 

obligations, damages, losses, costs, expenses, penalties and fines and judgments (at equity or at law) (collectively 

referred to herein as “Damages”) whenever arising or incurred (including amounts paid in settlement, costs of 

investigation and reasonable attorneys’ fees and expenses) arising out of, relating to or constituting: 

(i) any breach of any representation or warranty in Section 3.1 or in Section 3.2 

(other than the Fundamental Representations); 

(ii) any breach of any Fundamental Representation: 

(iii) any breach of any covenant, agreement or undertaking made by Sellers or the 

Company in this Agreement; 

(iv) any Indebtedness;  

(v) any Employee and Contractor Liabilities; 

(vi) any Seller Transaction Expenses; 

(vii) any Seller Taxes; or 

(viii) any Current Liabilities. 

(b) The Damages of the Buyer Indemnified Parties described in this Section 5.1 as to which 

the Buyer Indemnified Parties are entitled to indemnification are collectively referred to herein as “Buyer 

Losses.”  For purposes of determining the amount of Buyer Losses resulting from any breach or violation of a 

representation and warranty and whether such breach or violation has occurred for which an indemnity 

obligation exists, all materiality qualifications contained in the representations and warranties shall be ignored 

and not given effect. 

(c) With respect to any claims under Section 5.1(a)(i), Sellers shall not have any liability 

pursuant to Section 5.1 (i) with respect to any particular claim or series of related claims unless and until the 

aggregate amount of Buyer Losses arising out of or relating to such claim or series of related claims exceeds 

$5,000 and (ii) unless and until the aggregate amount of all Buyer Losses under Section 5.1(a)(i) exceeds 

$25,000 (the “Basket”); provided that subject to the following sentence, Sellers shall be liable for all Buyer 

Losses under Section 5.1(a)(i) in the event that such Buyer Losses are greater than the Basket.  Notwithstanding 

anything to the contrary herein, the aggregate liability of Sellers for (1) Buyer Losses under Section 5.1(a)(i) 

shall not exceed an amount equal to the Base Purchase Price, and (2) Buyer Losses under Section 5.1(a) shall not 

exceed an amount equal to the Base Purchase Price. 

(d) The representations, warranties, covenants and agreements of Sellers, and a Buyer 

Indemnified Party’s right to indemnification with respect thereto, shall not be affected or deemed waived by 

reason of any investigation made by or on behalf of the Buyer Indemnified Party (including by any of its 

representatives, advisors, counsel, accountants or agents) or by reason of the fact that the Buyer Indemnified 

Party or any of its representatives, advisors, counsel, accountants or agents knew or should have known that any 

such representation or warranty is, was or might be inaccurate. 

(e) None of the provisions set forth in this Agreement, including the provisions set forth in 

Section 5.1 or Section 5.4, shall be deemed a waiver of any right or remedy which any of the Buyer Indemnified 

Parties may have at law or equity based on any other Person’s fraudulent acts or fraudulent omissions, nor shall 

any such provisions limit, or be deemed to limit, (i) the amounts of recovery sought or awarded in any such 
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claim for fraud, (ii) the time period during which a claim for fraud may be brought, or (iii) the recourse which 

any of the Buyer Indemnified Parties may seek against another Person with respect to a claim for fraud. 

(f) Neither Seller shall have (and each Seller hereby releases) any right of contribution, 

indemnification or other recourse against the Company with respect to any breach by the Company of any of its 

representations, warranties, covenants or agreements. 

5.2 Indemnification Obligations of Buyer. 

(a) From and after the Closing, Buyer shall indemnify, defend and hold harmless Sellers, 

their respective Affiliates (other than the Company) and their respective members, managers, officers, directors, 

employees, agents and representatives and the heirs, executors, successors and assigns of any of the foregoing 

(the “Seller Indemnified Parties”) from, against and in respect of any and all Damages whenever arising or 

incurred (including amounts paid in settlement, costs of investigation and reasonable attorneys’ fees and 

expenses) arising out of, relating to or constituting: 

(i) any breach of any representation or warranty in Section 3.3; or 

(ii) any breach of any covenant, agreement or undertaking made by Buyer in this 

Agreement. 

(b) The Damages of the Seller Indemnified Parties described in this Section 5.2 as to which 

the Seller Indemnified Parties are entitled to indemnification are collectively referred to herein as “Seller 

Losses.” 

(c) Notwithstanding anything to the contrary herein, the aggregate liability of Buyer for 

Seller Losses under Section 5.2(a) shall not exceed an amount equal to the Base Purchase Price. 

5.3 Indemnification Procedure.  In the event a Buyer Indemnified Party or a Seller 

Indemnified Party, as applicable (an “Indemnified Party”), claims a right to payment pursuant hereto, such 

Indemnified Party shall send written notice with respect to any matter which may give rise to a claim for 

indemnification (a “Notice of Claim”) to Buyer or Sellers, as appropriate (an “Indemnifying Party”).  The 

failure by any Indemnified Party so to notify the Indemnifying Party shall not relieve the Indemnifying Party from 

any liability that it may have to such Indemnified Party with respect to any claim made pursuant to this 

Section 5.3, it being understood that Notices of Claims for claims in respect of a breach of a representation or 

warranty must be delivered prior to the expiration of the applicable Survival Period for such representation or 

warranty under Section 5.4 hereof.  In the event the Indemnifying Party does not notify the Indemnified Party 

within thirty (30) days following its receipt of such Notice of Claim that the Indemnifying Party disputes its 

liability to the Indemnified Party under this Article V or the amount thereof, the claim specified by the 

Indemnified Party in such Notice of Claim shall be conclusively deemed a liability of the Indemnifying Party 

under this Article V, and the Indemnifying Party shall pay the amount of such liability to the Indemnified Party on 

demand or, in the case of any Notice of Claim in which the amount of the claim (or any portion of the claim) is 

estimated, on such later date when the amount of such claim (or such portion of such claim) becomes finally 

determined.  In the event the Indemnifying Party has timely disputed its liability with respect to such claim as 

provided above, as promptly as possible, such Indemnified Party and the appropriate Indemnifying Party shall 

establish the merits and amount of such claim (by mutual agreement, litigation, arbitration or otherwise) and, 

within five (5) Business Days following the final determination of the merits and amount of such claim, the 

Indemnifying Party shall pay to the Indemnified Party immediately available funds in an amount equal to such 

claim as determined hereunder. 
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5.4 Survival of Representations and Covenants.  Subject to Section 5.1(e), all of Sellers’ 

representations and warranties contained in this Agreement shall survive the Closing for a period of three (3) 

years after the Closing Date (the “Survival Period”) and a claim for indemnification may not be asserted under 

Section 5.1(a)(i) after such time period.  Notwithstanding the above time limitations, (x) all of Buyer’s 

representations and warranties in this Agreement and (y) the Fundamental Representations shall survive the 

Closing until the date that is 30 days after the expiration of the applicable statute of limitations and a claim for 

indemnification may be asserted under Sections 5.1(a)(ii) or 5.2(a)(i) until such expiration.  All covenants and 

agreements contained in this Agreement to be performed after the Closing Date, Sellers’ indemnity obligations 

under Sections 5.1(a)(iii) through (vii), and Buyer’s indemnity obligations under Section 5.2(a)(ii) shall survive 

the Closing indefinitely until fully performed and a claim for indemnification may be asserted in respect of such 

post-Closing Date covenants and agreements at any time.  Sellers, on the one hand, and Buyer, on the other hand, 

will have no liability with respect to any indemnification obligation arising under Section 5.1(a) or Section 5.2(a), 

as applicable, unless on or before the expiration of the applicable claims period as provided above the Buyer 

Indemnified Party or Seller Indemnified Party, as applicable, notifies Sellers or Buyer, as applicable, of a claim 

specifying the factual basis of that claim in accordance with this Article V.  If a claim for indemnification is 

timely asserted, the indemnification obligation in respect thereof shall survive until such claim is finally and fully 

resolved. 

5.5 Sole Remedy.  Subject to Section 1.5(f) and Section 5.1(e), the right to proceed against 

an Indemnifying Party for any claim under this Article V shall be the sole and exclusive post-Closing remedy to 

any Indemnified Party for breaches of any representations or warranties hereunder. 

5.6 Treatment of Indemnification Payments.  The Parties shall treat any payments made 

pursuant to this Article V as an adjustment to the Purchase Price for federal Tax purposes. 

ARTICLE VI 

MISCELLANEOUS AND GENERAL 

6.1 Counterparts; Facsimile.  This Agreement may be executed in any number of 

counterparts, each such counterpart being deemed to be an original instrument, and all such counterparts shall 

together constitute the same agreement.  A signature delivered by facsimile shall constitute an original. 

6.2 GOVERNING LAW.  ALL QUESTIONS CONCERNING THE 

CONSTRUCTION, VALIDITY, ENFORCEMENT AND INTERPRETATION OF THIS AGREEMENT 

SHALL BE GOVERNED BY THE INTERNAL LAW OF THE STATE OF TEXAS, WITHOUT GIVING 

EFFECT TO ANY CHOICE OF LAW OR CONFLICT OF LAW PROVISION OR RULE (WHETHER 

OF THE STATE OF TEXAS OR ANY OTHER JURISDICTION) THAT WOULD CAUSE THE 

APPLICATION OF THE LAWS OF ANY JURISDICTION OTHER THAN THE STATE OF TEXAS. 

6.3 Amendment or Modification.  This Agreement may not be amended, modified or 

supplemented except by an instrument in writing signed by all of the Parties. 

6.4 Further Assurances.  From time to time after the Closing, and without any further 

consideration, each of the Parties shall execute, acknowledge and deliver all such additional instruments, notices 

and other documents, and will do all such other acts and things, all in accordance with applicable law, as may be 

necessary or appropriate to more fully and effectively carry out the purposes and intent of this Agreement. 

6.5 Rules of Construction.  Each of the Parties acknowledges that it has been represented by 

independent counsel of its choice throughout all negotiations that have preceded the execution of this Agreement 

and that it has executed the same with consent and upon the advice of said independent counsel.  Each Party and 

its counsel cooperated in the drafting and preparation of this Agreement and the documents referred to herein, and 
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any and all drafts relating thereto shall be deemed the work product of the Parties and may not be construed 

against any Party by reason of its preparation.  Accordingly, any rule of Law or any legal decision that would 

require interpretation of any ambiguities in this Agreement against any Party that drafted it is of no application 

and is hereby expressly waived. 

6.6 Notices.  Any notice, request, instruction or other document to be given hereunder by any 

Party to the others shall be in writing and delivered personally or sent by registered or certified mail, postage 

prepaid, or by electronic mail: 

if to Buyer or the Company: 

 

Utex Industries, Inc. 

1081 Katy Freeway, Suite 100 

Houston, Texas  77379 

Attention:  Pete Sanchez 

Email:  psanchez@utexind.com 

 

with a copy, which shall not constitute notice, to: 

 

Vinson & Elkins L.L.P. 

2001 Ross Avenue, Suite 3700 

Dallas, Texas  75201 

Attention:  Thomas Laughlin 

Email:  tlaughlin@velaw.com 

if to Sellers: 

 

Randal S. Newman 

Kim L. Newman 

19830 Lantern Village Lane 

Katy, Texas  77450 

Attention:  Randal S. Newman 

Email:  rnewman@amerifrac.com 

with a copy, which shall not constitute notice, to: 

 

The Gostecnik Law Firm, P.C. 

P.O. Box 449 

Pattison, Texas  77466 

Attention: Dora Ann Gostecnik 

Email:  dag@gostecniklaw.com 

Any of the above addresses may be changed at any time by notice given as provided above; provided, 

however, that any such notice of change of address shall be effective only upon receipt. 

6.7 Entire Agreement.  This Agreement (including any exhibits hereto), the Disclosure 

Schedules and all other documents and agreements to be executed, delivered and performed in connection 

herewith constitute the entire agreement, and supersede all other prior agreements, understandings, 

representations and warranties both written and oral, among the Parties, with respect to the subject matter hereof. 
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6.8 No Third-Party Beneficiaries.  Except as expressly provided in Article V 

(Indemnification), this Agreement is not intended to confer upon any Person other than the Parties any rights or 

remedies hereunder.   

6.9 Expenses; Transfer Taxes.  Except as otherwise expressly provided for in this 

Agreement, Sellers, on the one hand, and Buyer, on the other hand, will each pay all expenses incurred by each of 

them in connection with the transactions contemplated by this Agreement, including legal, accounting and 

consulting fees and expenses incurred in negotiating, executing and delivering this Agreement.  Notwithstanding 

the foregoing sentence, all transfer, documentary, sales, use, stamp, registration and other such Taxes and similar 

fees, including penalties and interest (“Transfer Taxes”) incurred in connection with this transaction shall be 

paid by Sellers when due. 

6.10 Definitions.  The following terms shall have the following meanings in this Agreement.  

In addition, each of the terms set forth in Annex A is defined in the Section of this Agreement set forth opposite 

such term in Annex A. 

“Accounts Receivable” means the accounts receivable of the Company as of the Closing, determined in 

accordance with GAAP applied on a basis consistent with the preparation of the Financial Statements. 

“Adjustment Amount” means the sum, whether positive or negative, equal to (i) the Cash minus the 

Estimated Cash; plus (ii) the Working Capital Variance minus the Estimated Working Capital Variance; 

plus (iii) the Estimated Company Indebtedness minus the Company Indebtedness; plus (iv) the Estimated 

Seller Transaction Expenses minus the Seller Transaction Expenses. 

“Affiliate” shall have the meaning assigned to that term in Rule 12b-2 under the Securities Exchange Act 

of 1934, as amended. 

“Approval” means approval, authorization, consent, action, non-action, novation, qualification or 

registration, or any extension, modification, amendment or waiver of any of the foregoing, required to be 

obtained from, or any notice, statement or other communication required to be filed with or delivered to, 

any Governmental Entity. 

“Business Day” means any day other than a Saturday, a Sunday or a day on which banks in New York, 

New York are authorized or required to close. 

“Calculation Period” means each of the 2016 Calculation Period, the 2017 Calculation Period and the 

2018 Calculation Period. 

“Cash” means the immediately available cash and cash equivalents of the Company; provided that the 

Cash shall (i) be net of the amount of all outstanding checks, drafts and wire transfers and (ii) exclude all 

(x) restricted balances and restricted funds, (y) amounts held in escrow or as a deposit and (z) proceeds of 

any casualty loss, insurance claim or indemnification claim. 

“Closing Amount” means an amount equal to (i) the Base Purchase Price; plus (ii) the Estimated Cash; 

plus (iii) the Estimated Working Capital Variance; minus (iv) the Estimated Company Indebtedness; 

minus (v) the Estimated Seller Transaction Expenses; minus (vi) the RGH Equity Amount.  In calculating 

the various adjustments to the Closing Amount, no single item shall be given duplicative effect. 

“Code” means the Internal Revenue Code of 1986, as amended. 
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“Company Agreement” means that certain Company Agreement of the Company, dated as of February 

11, 2011, as amended, restated or otherwise modified from time to time. 

“Company Indebtedness” means the Indebtedness as of the Closing. 

“Controlled Group Liabilities” means any and all liabilities of a Seller or any of its ERISA Affiliates 

(i) under Title IV of ERISA, (ii) under Sections 206(g), 302 or 303 of ERISA, (iii) under Sections 412, 

430, 431, 436 or 4971 of the Code, (iv) as a result of the failure to comply with the continuation of 

coverage requirements of Section 601 et seq. of ERISA and Section 4980B of the Code, and (v) under 

corresponding or similar provisions of any foreign Laws. 

“Current Assets” means the amount of the current assets of the Company, excluding (i) the Cash, (ii) the 

Accounts Receivable and (iii) any Tax assets.  

“Current Liabilities” means the amount of the current liabilities of the Company, including any accrued 

expenses and any accounts payable. 

“Customs Laws” means all applicable Laws relating to importing and exporting, customs and national 

and international trade with respect to the business of the Company or for which the Company could be 

held liable, including applicable Laws regarding the accuracy of all statements and representations made 

to any Governmental Entity, the timely and accurate filing of all reports, schedules and forms required to 

be filed with any Governmental Entity and the timely and accurate reporting and payment of all duties, 

Taxes, fees, payments or other governmental obligations. 

“Disclosure Schedule” means the disclosure schedules delivered to Buyer by Sellers in connection with 

this Agreement. 

“Earnout Payment” means each of the 2016 Earnout Payment, the 2017 Earnout Payment and the 2018 

Earnout Payment. 

“EBITDA” means with respect to any Calculation Period, the net income before interest, income taxes, 

depreciation and amortization of the Company for such Calculation, determined in accordance with 

GAAP applied on a basis consistent with the preparation of the Financial Statements.  For the avoidance 

of doubt, EBITDA does not include the gross or net income of Buyer or any subsidiary of Buyer other 

than the Company. 

“Employee and Contractor Liabilities” means any liabilities or obligations attributable to, associated 

with, relating to, or arising out of or in connection with (i) any Employee Benefit Plan, or any other 

employee benefit or compensation plan, program or arrangement sponsored, maintained or contributed to 

by a Seller or any of its ERISA Affiliates or to which a Seller or any of its ERISA Affiliates was 

obligated to contribute at any time within six years prior to the Closing, including all Controlled Group 

Liabilities, or (ii) the employment of any employee or engagement of any individual contractor by Sellers, 

the Company or any of their respective Affiliates or the termination of any such employment or 

engagement with respect to all time periods before the Closing, other than any accrued but unpaid base 

salary or consulting fees for the payroll period in which Closing occurs.  

“Employee Benefit Plan” means each “employee benefit plan” within the meaning of Section 3(3) of 

ERISA (including employee benefit plans, such as foreign plans, which are not subject to the provisions 

of ERISA) and any and all employment, consulting, deferred compensation, change in control, severance, 

termination, loan, employee benefit, retention, bonus, pension, profit sharing, savings, retirement, 

welfare, incentive compensation, stock or equity based compensation, equity purchase, equity 
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appreciation, fringe benefit, vacation, paid time off or other similar agreements, plans, programs, policies, 

understandings or arrangements, sponsored, maintained or contributed to by a Seller or any Affiliate of a 

Seller or with respect to which a Seller or any of its Affiliates has, or could reasonably be expected to 

have, any direct or indirect liability. 

“Encumbrance” means any lien, pledge, security interest, mortgage or other encumbrance. 

“Equity Interests” means, with respect to any Person, any equity securities or other securities or interests 

in such Person, or any securities or rights convertible into, exchangeable or exercisable for or evidencing 

the right to subscribe for any equity securities or other securities or interests in such Person, or any rights, 

warrants or options to purchase any equity securities or other securities or interests in such Person, or any 

securities or rights convertible into, exchangeable or exercisable for, or evidencing the right to subscribe 

for, any interests in such Person or directly or indirectly redeem, purchase or otherwise acquire any of its 

equity interests or other securities (including warrants, options and other rights to acquire such equity 

interests or other securities) 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“ERISA Affiliate” means, with respect to any Person, any entity, trade or business that is a member of a 

group described in Section 414(b), (c), (m) or (o) of the Code or Section 4001(b)(l) of ERISA that 

includes such Person, or that is a member of the same “controlled group” as such Person pursuant to 

Section 4001(a)(14) of ERISA. 

“FLSA” means the Fair Labor Standards Act. 

“Fundamental Representations” means the representations and warranties of Sellers in the 

representations and warranties contained in Sections 3.1, 3.2(a), 3.2(b), 3.2(c), 3.2(d), 3.2(e), 3.2(h)(ii), 

3.2(m), 3.2(t) and 3.2(v). 

“GAAP” means generally accepted accounting principles, consistently applied. 

“Indebtedness” means without duplication, the aggregate amount of the following, in each case, 

determined in a manner consistent with GAAP (i) all indebtedness of the Company (including (x) the 

principal amount thereof or, if applicable, the accreted amount thereof and (y) the amount of accrued and 

unpaid interest thereon), whether or not represented by bonds, debentures, notes or other securities, for 

the repayment of borrowed money, (ii) all deferred indebtedness of the Company for the payment of the 

purchase price of property or assets purchased that is not in the nature of a capital lease which is covered 

by clause (iii) below, (iii) all obligations of the Company to pay rent or other payment amounts under a 

lease of real or Personal property which is classified as a capital lease or a liability, (iv) any outstanding 

reimbursement obligation of the Company with respect to letters of credit, bankers’ acceptances or similar 

facilities issued for the account of the Company pursuant to which the applicable bank or similar entity 

has paid obligations for which the Company is required to repay, (v) any payment obligation of the 

Company under any interest rate swap agreement, forward rate agreement, interest rate cap or collar 

agreement or other financial agreement or arrangement entered into for the purpose of limiting or 

managing interest rate risks, (vi) all indebtedness for borrowed money secured by any Encumbrance 

existing on property owned by the Company, whether or not indebtedness secured thereby shall have been 

assumed, (vii) all guaranties, endorsements, assumptions and other contingent obligations of the 

Company in respect of, or to purchase or to otherwise acquire, indebtedness for borrowed money of 

others, (viii) all other short-term and long-term liabilities of the Company for borrowed money and 

(ix) all premiums, penalties and change of control payments required to be paid or offered in respect of 

any of the foregoing as a result of the Closing. 
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“IP Rights” means any and all intellectual property rights, under the law of any jurisdiction, both 

statutory and common law rights, including: (a) all trademarks, service marks, trade names, Internet 

domain names, logos, slogans, trade dress, and all goodwill associated therewith and symbolized thereby; 

(b) all inventions and discoveries, whether patentable or not, and all utility models, supplementary 

protection certificates, statutory invention registrations, issued patents and applications, including 

extensions, divisions, continuations, continuations-in-part, re-examinations and reissues; (c) all 

copyrights, moral rights and other rights in published and unpublished works of authorship, whether 

copyrightable or not, including computer software programs, applications, source code and object code, 

and databases and other compilations of information, copyrights in and to the foregoing, including 

extensions, renewals, and restorations; and (d) all confidential and/or proprietary information, trade 

secrets and know-how, including processes, schematics, business methods, formulae, drawings, 

prototypes, models, designs, customer lists and supplier lists. 

“Law” means any constitutional provision, statute, rule, regulation, code, ordinance or requirement of any 

Governmental Entity and any Order. 

“Order” means any decree, injunction, judgment, order, ruling, assessment or writ of any Governmental 

Entity. 

“Permit” means any license, permit, franchise, order, variance, certificate of authority, or any extension, 

modification, amendment or waiver of the foregoing, required to be issued by any Governmental Entity. 

“Permitted Encumbrances” means Encumbrances set forth in the Company Agreement and 

Encumbrances imposed by federal or state securities Laws. 

“Person” means any individual, corporation (including not-for-profit), general or limited partnership, 

limited liability company, joint venture, estate, trust, association, organization, Governmental Entity or 

other entity of any kind or nature. 

“Restricted Business” means the design, engineering, manufacturing, distribution or sales of fluid ends 

and related accessories. 

“RGH Equity Amount” means $500,000. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Seller Agreements” means all Contracts between the Company, on the one hand, and Sellers or any of 

their respective Affiliates employees, agents or representatives, on the other hand. 

“Seller Taxes” any and all Damages with respect to any and all (a) Taxes imposed on or with respect to 

the Company or for which the Company might otherwise be liable with respect to any Tax period ending 

on or before the Closing Date, the portion of any Straddle Period that ends on and includes the Closing 

Date or any transaction contemplated by this Agreement, (b) breaches of any and all representations, 

warranties or covenants of Seller relating to Taxes contained in this Agreement, (c) Taxes of any member 

of any consolidated, combined, unitary or similar group for tax purposes of which the Company (or any 

predecessor of the Company) was a member on or prior to the Closing Date, (d) Taxes payable by the 

Company pursuant to any Tax allocation, Tax sharing, Tax indemnity, or similar arrangement entered into 

by the Company prior to the Closing Date or payable by the Company as a result of successor or 

transferee liability from any transaction engaged in by the Company prior to the Closing Date, (e) 

Transfer Taxes, withholding Taxes or social security, Medicare, unemployment or other employment 
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Taxes owed as a result of any transaction contemplated by this Agreement, or (f) Taxes imposed on any 

Seller. 

“Seller Transaction Expenses” means any costs and expenses incurred by the Company on behalf of 

Sellers in connection with this Agreement or the transactions contemplated by this Agreement (whether 

such costs and expenses are payable before, on or after the Closing Date) and unpaid as of the Closing, 

including any unpaid attorneys’, accountants’, investment banking, management or financial advisory 

fees and expenses. 

“Sellers’ Knowledge” means the knowledge after due inquiry of either Seller. 

“Straddle Period” means any Tax year or other period beginning on or before, and ending after the 

Closing Date. 

“Tax” (including, with correlative meaning, the terms “Taxes” and “Taxable”) means (a) all federal, 

state, local and foreign income, profits, franchise, gross receipts, environmental, customs duty, capital 

stock, severances, stamp, payroll, sales, employment, unemployment, disability, use, property, 

withholding, excise, production, ad valorem, transfer, value added, occupancy and other taxes, duties or 

assessments of any nature whatsoever, together with all interest, penalties, fines and additions imposed 

with respect to such amounts and any interest in respect of such penalties and additions thereto, (b) any 

liability for the payment of any amounts of the type described in clause (a) as a result of being a member 

of a consolidated, combined, unitary or similar group for tax purposes for any period; and (c) any liability 

of for the payment of any amounts of the type described in clause (a) or (b) as a result of the operation of 

law or any express or implied obligation to indemnify any other Person. 

“Tax Return” means all returns and reports (including elections, declarations, disclosures, schedules, 

estimates and information returns) required to be supplied to a Tax authority relating to Taxes. 

“Working Capital” means, whether a positive or negative number, the sum of the Current Assets minus 

the sum of Current Liabilities, calculated in accordance with this Agreement and, to the extent not 

inconsistent with this Agreement, GAAP applied on a basis consistent with the preparation of the 

Financial Statements. 

“Working Capital Target” means $1,131,000. 

“Working Capital Variance” means, whether a positive or negative number, the Working Capital minus 

the Working Capital Target. 

6.11 Severability.  The provisions of this Agreement shall be deemed severable and the 

invalidity or unenforceability of any provision shall not affect the validity or enforceability or the other provisions 

hereof.  If any provision of this Agreement, or the application thereof to any Person or any circumstance, is 

declared invalid or unenforceable, by the final judgment of a court of competent jurisdiction, then (a) the court 

making such determination of invalidity or unenforceability shall have the power to substitute a suitable and 

equitable provision shall be substituted therefor in order to carry out, so far as may be valid and enforceable, the 

intent and purpose of such invalid or unenforceable provision and (b) the remainder of this Agreement and the 

application of such provision to other Persons or circumstances shall not be affected by such invalidity or 

unenforceability, nor shall such invalidity or unenforceability affect the validity or enforceability of such 

provision, or the application thereof, in any other jurisdiction. 

6.12 Interpretation.  The table of contents and headings herein are for convenience of 

reference only, do not constitute part of this Agreement and shall not be deemed to limit or otherwise affect any of 
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the provisions hereof.  Where a reference in this Agreement is made to a Section or Exhibit, such reference shall 

be to a Section of or Exhibit to this Agreement unless otherwise indicated.  Unless otherwise indicated, whenever 

the words “include,” “includes” or “including” are used in this Agreement, they shall be deemed to be followed 

by the words “without limitation”.  The terms “hereof,” “herein” and “hereunder” and terms of similar import will 

refer to this Agreement as a whole and not to any particular provision of this Agreement.  Article, Section, clause, 

subsection, Exhibit and Schedule references contained in this Agreement are references to Articles, Sections, 

clauses, subsections, Exhibits and Schedules in or attached to this Agreement, unless otherwise specified.  Each 

defined term used in this Agreement has a comparable meaning when used in its plural or singular form.  Each 

gender specific term used in this Agreement has a comparable meaning whether used in a masculine, feminine or 

gender neutral form.  Whenever any amount is stated in this Agreement in “Dollars” or by reference to the “$” 

symbol, such amount shall be United States dollars (unless a contrary intention appears) and will, when the 

context allows, include equivalent amounts in other currencies. 

6.13 Assignment.  No rights or obligations under this Agreement may be assigned or 

delegated by operation of Law or otherwise without the prior written consent of the other Parties; provided that 

Buyer may (a) assign any or all of its rights and interests hereunder to one or more of its Affiliates, (b) designate 

one or more of such Affiliates to perform its obligations hereunder and (c) assign as collateral security its rights 

hereunder to any of its lenders (in any or all of which cases Buyer (as applicable) nonetheless shall remain 

responsible for the performance of all of its obligations hereunder).  Any purported assignment or delegation in 

violation of this Agreement is void.  Subject to the foregoing, this Agreement shall be binding upon and inure to 

the benefit of the Parties and their respective permitted successors and assigns. 

6.14 Specific Performance.  The Parties agree that if any obligation of Sellers or the 

Company under this Agreement is not performed in accordance with its terms or is otherwise breached, 

irreparable harm to Buyer would occur, no adequate remedy at law would exist, and damages would be difficult 

to determine, and Buyer shall be entitled to the remedy of specific performance (without posting a bond or other 

security) in addition to any other remedies that may be available at law or in equity by reason of such breach. 

6.15 JURISDICTION.  EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS 

AGREEMENT, THE PARTIES AGREE THAT ANY SUIT, ACTION OR PROCEEDING SEEKING TO 

ENFORCE ANY PROVISION OF, OR BASED ON ANY MATTER ARISING OUT OF OR IN 

CONNECTION WITH, THIS AGREEMENT OR THE TRANSACTIONS SHALL ONLY BE BROUGHT 

IN THE STATE OR FEDERAL COURTS OF THE STATE OF TEXAS LOCATED IN HARRIS 

COUNTY, TEXAS, AND EACH SUCH PARTY HEREBY CONSENTS TO THE EXCLUSIVE 

JURISDICTION OF THOSE COURTS (AND OF THE APPROPRIATE APPELLATE COURTS 

THEREFROM) IN ANY SUIT, ACTION OR PROCEEDING AND IRREVOCABLY WAIVES, TO THE 

FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION WHICH IT MAY NOW OR 

HEREAFTER HAVE TO THE LAYING OF THE VENUE OF ANY SUIT, ACTION OR PROCEEDING 

IN ANY OF THOSE COURTS OR THAT ANY SUIT, ACTION OR PROCEEDING WHICH IS 

BROUGHT IN ANY OF THOSE COURTS HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.  

PROCESS IN ANY SUIT, ACTION OR PROCEEDING MAY BE SERVED ON ANY SUCH PERSON 

ANYWHERE IN THE WORLD, WHETHER WITHIN OR WITHOUT THE JURISDICTION OF ANY 

OF THE NAMED COURTS.  WITHOUT LIMITING THE FOREGOING, EACH SUCH PERSON 

AGREES THAT SERVICE OF PROCESS ON IT BY NOTICE AS PROVIDED IN SECTION 6.6 AND 

THIS SECTION 6.15 SHALL BE DEEMED EFFECTIVE SERVICE OF PROCESS. 

6.16 WAIVER OF JURY TRIAL.  TO THE EXTENT NOT PROHIBITED BY 

APPLICABLE LAWS, EACH OF THE PARTIES HEREBY IRREVOCABLY WAIVES AND 

COVENANTS THAT IT WILL NOT ASSERT (WHETHER AS PLAINTIFF, DEFENDANT OR 

OTHERWISE), ANY RIGHT TO TRIAL BY JURY IN ANY FORUM IN RESPECT OF ANY ISSUE, 

CLAIM, DEMAND, ACTION OR CAUSE OF ACTION ARISING IN WHOLE OR IN PART UNDER, 
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RELATED TO, BASED ON, OR IN CONNECTION WITH, THIS AGREEMENT OR THE SUBJECT 

MATTER HEREOF, WHETHER NOW EXISTING OR HEREAFTER ARISING AND WHETHER 

SOUNDING IN TORT OR CONTRACT OR OTHERWISE.  ANY PARTY HERETO MAY FILE AN 

ORIGINAL COUNTERPART OR A COPY OF THIS SECTION 6.16 WITH ANY COURT AS 

WRITTEN EVIDENCE OF THE CONSENT OF EACH SUCH PARTY TO THE WAIVER OF ITS 

RIGHT TO TRIAL BY JURY. 

6.17 Certain Tax Matters. 

(a) Under Section 5.1(a)(vii), Sellers shall be jointly and severally liable for all Seller Taxes, 

whether assessed or unassessed.  In the case of any Straddle Period, the amount of any Taxes based on or 

measured by income or receipts of the Company attributable to the portion of the Straddle Period ending on and 

including the Closing Date shall be determined based on an interim closing of the books as of 11:59 p.m. (local 

time) on the Closing Date and the amount of other Taxes of the Company for a Straddle Period which relate to 

the portion of the Straddle Period ending on and including the Closing Date shall be deemed to be the amount of 

such Tax for the entire Tax year or period multiplied by a fraction, the numerator of which is the number of days 

in the Tax year or period ending on the Closing Date and the denominator of which is the number of days in the 

Straddle Period. 

(b) After the Closing, Sellers and Buyer shall (and shall cause their respective Affiliates to): 

(i) make available to the other Parties and to any taxing authority, as reasonably 

requested, all information, records, and documents relevant to Taxes relating to the Company and 

preserve that information and those records and documents until the expiration of any applicable statute 

of limitations, including any extensions of that statute of limitations; 

(ii) provide timely notices to the other Parties in writing of any pending or threatened 

Tax audits or assessments relating to either the Company for Taxable periods for which any other Party 

may have a responsibility under this Section 6.15 or otherwise; and 

(iii) furnish the other Parties with copies of all correspondence received from any 

taxing authority in connection with any Tax audit or information request with respect to any Taxable 

period for which any other Party may have a responsibility under this Section 6.15 or otherwise. 

(c) After the Closing, Buyer shall cause the Company to file before delinquency all Tax 

Returns that are required to be filed by or with respect to the Company for any taxable period ending on or 

before the Closing Date and for any Straddle Period that are due after the Closing Date.  Unless applicable law 

requires otherwise, such Tax Returns shall be filed in a manner consistent with past practice.  Such Tax Returns 

shall be submitted to Seller not later than 30 days prior to the due date of such Tax Returns (or in the case of any 

Tax Return that is due promptly after the end of the relevant taxable period, as promptly as practicable) for 

review and reasonable comment by Seller.  Sellers shall pay the Seller Taxes with respect to such Tax Returns to 

Buyer at least two (2) days prior to the filing of such Tax Returns. 

(d) Buyer shall promptly notify Sellers in writing upon receipt by Buyer, of notice of any 

pending or threatened federal, state, local or foreign Tax audits, examinations or assessments which may 

generate Seller Taxes; provided, however, the failure of Buyer to give such notice shall only relieve Sellers from 

their respective indemnification obligations hereunder to the extent Sellers are actually prejudiced by such 

failure.  With respect to any Tax audit or administrative or court proceeding (a “Tax Proceeding”) relating to a 

Taxable period ending on or before the Closing Date, Sellers shall, upon written notification to Buyer, control 

such Tax Proceedings (including selection of counsel) at their own expense; provided, however, that Buyer shall 

be entitled to participate in any such Tax Proceeding and shall jointly control any such Tax Proceeding the 
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resolution of which may increase the Taxes of the Company for a Tax period after the Closing Date.  Buyer and 

Sellers shall jointly control all Tax Proceedings relating solely to Taxes of the Company for a Straddle Period.  

Sellers shall promptly notify Buyer if Sellers decide not to control the defense or settlement of any Tax 

Proceeding which they are entitled to control pursuant to this Agreement, and Buyer shall thereupon be permitted 

to defend and settle such proceeding without prejudice.  Sellers’ rights under this Section 6.15(d) shall expire 

when Sellers are no longer obligated to indemnify Buyer for Taxes hereunder.   

(e) Within forty-five (45) days following the final determination of the Purchase Price, not 

taking into account adjustments on account of indemnity payments, Buyer and Sellers shall negotiate in good 

faith and use commercially reasonable efforts to agree to a schedule (the “Allocation Schedule”) allocating the 

Purchase Price and any other items constituting consideration received by Sellers for tax purposes among the 

assets of the Company.  The Allocation Schedule shall be prepared in accordance with Section 1060 of the Code 

and Treasury Regulations thereunder and, if the Parties agree on an Allocation Schedule, it shall be conclusive 

and binding on Buyer and Sellers. 

6.18 Liability of Buyer Affiliates.  Neither any direct or indirect holder of Equity Interests in 

Buyer, nor any past, present or future member, director, manager, officer, employee, agent, advisor, financing 

source or Affiliate of Buyer (other than Buyer itself) or of any such holder, shall have any liability or obligation of 

any nature whatsoever in connection with, arising out of, or relating to or under this Agreement, any agreement 

contemplated by this Agreement or the transactions contemplated by this Agreement or such other agreement, and 

each Seller hereby waives and releases all claims of any such liability and obligation. 

[Signature Page Follows]  
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ANNEX A 

DEFINED TERMS 

Terms ................................................................................................................................................. Section 

2016 Calculation Period ..................................................................................................................... 1.5(a)(i) 

2016 EBITDA .................................................................................................................................... 1.5(a)(i) 

2016 Earnout Payment ....................................................................................................................... 1.5(a)(i) 

2017 Calculation Period .................................................................................................................... 1.5(a)(ii) 

2017 EBITDA ................................................................................................................................... 1.5(a)(ii) 

2017 Earnout Payment ...................................................................................................................... 1.5(a)(ii) 

2018 Calculation Period ................................................................................................................... 1.5(a)(iii) 

2018 EBITDA .................................................................................................................................. 1.5(a)(iii) 
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Bankruptcy and Equity Exception ......................................................................................................... 3.1(b) 

Base Purchase Price ............................................................................................................................... 1.2(a) 
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Buyer Transaction Documents ............................................................................................................... 3.3(b) 
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Closing Date............................................................................................................................................... 2.1 
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Damages ................................................................................................................................................. 5.1(a) 
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Employment Agreement ................................................................................................................ 2.2(a)(viii) 

Environmental and Safety Requirements ............................................................................................ 3.2(l)(i) 

Estimated Cash....................................................................................................................................... 1.3(a) 

Estimated Working Capital Variance .................................................................................................... 1.3(a) 

Estimated Company Indebtedness ......................................................................................................... 1.3(a) 

Estimated Seller Transaction Expenses ................................................................................................. 1.3(a) 
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Interests .............................................................................................................................................. Recitals 

Interests Encumbrances ......................................................................................................................... 3.1(a) 
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Interim Financial Statements ................................................................................................................. 3.2(f) 

Leased Real Property ............................................................................................................................. 3.2(q) 

Leases ..................................................................................................................................................... 3.2(q) 

LP Agreement .................................................................................................................................. 2.2(a)(ix) 

Material Contracts .................................................................................................................................. 3.2(r) 

Materials of Environmental Concern .................................................................................................. 3.2(l)(i) 
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Notice of Claim .......................................................................................................................................... 5.3 

Objection Notice .................................................................................................................................... 1.4(a) 

Party ................................................................................................................................................. Preamble 

Parties ............................................................................................................................................... Preamble 

Post-Closing Statement .......................................................................................................................... 1.4(a) 

Purchase Price ............................................................................................................................................ 1.2 

Registered IP Rights .......................................................................................................................... 3.2(p)(i) 

Required Consents ................................................................................................................................. 3.2(e) 

Releasee ..................................................................................................................................................... 4.2 

Reviewed Financial Statements ............................................................................................................. 3.2(f) 

RGH ................................................................................................................................................. 2.2(a)(ix) 

RGH Units ....................................................................................................................................... 2.2(b)(iv) 

Securities Act ......................................................................................................................................... 3.1(f) 

Seller ................................................................................................................................................ Preamble 

Seller Indemnified Parties ...................................................................................................................... 5.2(a) 

Seller Losses .......................................................................................................................................... 5.2(b) 

Seller Transaction Documents ............................................................................................................... 3.1(b) 

Sellers ............................................................................................................................................... Preamble 

Survival Period........................................................................................................................................... 5.4 

Tax ....................................................................................................................................................... 3.2(m) 

Tax Proceeding .................................................................................................................................... 6.17(d) 

Transfer Taxes ........................................................................................................................................... 6.9 
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EXHIBIT A 

PURCHASE PRICE ALLOCATION 

Randal S. Newman 50% 

Kim L. Newman 50% 

 

 

 

 

 

Case 20-34932   Document 199   Filed in TXSB on 12/16/20   Page 56 of 62



 

 

Exhibit B 

2017 Earnout Statement 
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January 23, 2018 

Randal S. Newman 

Kim L. Newman 

19830 Lantern Village Lane 

Katy, Texas 77450 

Attention:  Randal S. Newman 

 

with a copy, which shall not constitute notice, to: 

 

The Gostecnik Law Firm, P.C. 

P.O. Box 449 

Pattison, Texas 77466 

Attention: Dora Ann Gostecnik 

  

Re:  2017 Earnout Statement 

 

Dear Mr. and Mrs. Newman: 

 

Reference is hereby made to that certain Purchase and Sale Agreement (the “Purchase 

Agreement”), dated January 4, 2016, among (i) Utex Industries, Inc., a Texas corporation (“Utex”), (ii) 

Randal S. Newman and Kim L. Newman, each an individual and a Texas resident (each, a “Seller” and 

collectively, the “Sellers”), and Amerifrac LLC, a Texas limited liability company (“Amerifrac”). 

Capitalized terms used but not defined herein have the meanings assigned to such terms in the Purchase 

Agreement. 

Pursuant to Section 1.5(b) of the Purchase Agreement, on or before January 29, 2018, Utex is 

required to deliver to the Sellers an Earnout Statement setting forth in reasonable detail its determination 

of the EBITDA of Amerifrac for the period beginning on January 1, 2017, and ending on December 31, 

2017 (the “2017 Calculation Period”), and its calculation of the resulting Earnout Payment, if any.  

Based on Utex’s calculation, the EBITDA of Amerifrac for the 2017 Calculation Period did not 

exceed $2,000,000, and therefore the 2017 Earnout Payment is not due to the Sellers. Utex’s calculation 

of EBITDA for the 2017 Calculation Period is set forth on Exhibit A. 

If you have any questions regarding this matter, please do not hesitate to contact Pete T. Sanchez 

at (713) 559-0212. 

Sincerely, 

 

UTEX INDUSTRIES, INC. 

 

 

 

By:    

Name: Pete T. Sanchez 

Title:  Chief Financial Officer 

 

10810 Katy Freeway, Suite 100
Houston,TX 77043
713-467-1000
www.utexind.comISO 9001-2008 Certif ied
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EXHIBIT A 

 

EBITDA for 2017 Calculation Period 

 

 

UTEX Industries, Inc. - Fluid Ends Division 

Calculation of Earnings Before Interest, Taxes, Depreciation and Amortization 

For the twelve months ending December 31, 2017 

  
 

  

12 months  

  

Ending 12/31/17 

   Net Sales 

 

9,089,592 

   

   Cost of Goods Sold 

 

7,131,001 

   Gross Margin 

 

1,958,590 

Percent to Sales 

 

21.55% 

   Total Operating Expenses 

 

379,406 

   Operating Income 

 

1,579,184 

   Depreciation 

 

1,918 

One time start-up costs 

 

55,489 

EBITDA 

 

1,636,591 
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Exhibit C 

2018 Earnout Statement 
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January 31, 2019 

Randal S. Newman 
Kim L. Newman 
19830 Lantern Village Lane 
Katy, Texas 77450 
Attention:  Randal S. Newman 

with a copy, which shall not constitute notice, to: 

The Gostecnik Law Firm, P.C.
P.O. Box 449 
Pattison, Texas 77466 
Attention: Dora Ann Gostecnik 

Re:  2018 Earnout Statement 

Dear Mr. and Mrs. Newman: 

Reference is hereby made to that certain Purchase and Sale Agreement (the “Purchase 
Agreement”), dated January 4, 2016, among (i) Utex Industries, Inc., a Texas corporation (“Utex”), (ii) 
Randal S. Newman and Kim L. Newman, each an individual and a Texas resident (each, a “Seller” and 
collectively, the “Sellers”), and Amerifrac LLC, a Texas limited liability company (“Amerifrac”). 
Capitalized terms used but not defined herein have the meanings assigned to such terms in the Purchase 
Agreement. 

Pursuant to Section 1.5(b) of the Purchase Agreement, Utex is required to deliver to the Sellers 
an Earnout Statement setting forth in reasonable detail its determination of the EBITDA of Amerifrac 
for the period beginning on January 1, 2018, and ending on December 31, 2018 (the “2018 Calculation 
Period”), and its calculation of the resulting Earnout Payment, if any.  

Based on Utex’s calculation, the EBITDA of Amerifrac for the 2018 Calculation Period did not 
exceed $3,000,000, and therefore the 2018 Earnout Payment is not due to the Sellers. Utex’s calculation 
of EBITDA for the 2018 Calculation Period is set forth on Exhibit A. 

If you have any questions regarding this matter, please do not hesitate to contact Pete T. Sanchez 
at (713) 559-0212. 

Sincerely, 

UTEX INDUSTRIES, INC. 

By:   
Name: Pete T. Sanchez 
Title:  Chief Financial Officer 

10810 Katy Freeway, Suite 100
Houston, TX 77043
713-467-1000
www.utexind.comISO 9001-2008 Certified
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EXHIBIT A 

EBITDA for 2018 Calculation Period 

UTEX Industries, Inc. - Fluid Ends Division 

Calculation of Earnings Before Interest, Taxes, Depreciation and Amortization 

For the twelve months ending December 31, 2018 

12 months  

Ending 12/31/18 

Net Sales 19,266,218

Cost of Goods Sold 16,288,645

Gross Margin 2,977,573

Percent to Sales 15.45%

Total Operating Expenses 850,234

Operating Income 2,127,339

Amortization 230,076
Depreciation 293,636

One time start-up costs 161,614

EBITDA 2,812,664
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 § 
In re:  § Chapter 11  
 § 
UTEX INDUSTRIES, INC., et al., §  Case No. 20-34932 (DRJ) 
 § 
 Debtors.1 § (Jointly Administered) 
 § 
 § Re: Docket No. [●] 
  

ORDER SUSTAINING REORGANIZED DEBTORS’  
OBJECTION TO PROOF OF CLAIM NO. 9-1 FILED BY OR  

ON BEHALF OF RANDAL S. NEWMAN AND KIM L. NEWMAN  
 
  Upon the objection (the “Objection”)2 of UTEX Industries, Inc. (“UTEX”) and 

each of its debtor affiliates, as debtors and debtors in possession in the above-captioned chapter 11 

cases (collectively, the “Debtors” or the “Reorganized Debtors”), seeking entry of an order 

(this “Order”) disallowing Proof of Claim No. 9-1 and granting related relief, all as more fully set 

forth in the Objection; and the Court having jurisdiction to consider the Objection and the relief 

requested therein in accordance with 28 U.S.C. § 1334; and consideration of the Objection and the 

relief requested therein being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the 

Objection having been provided; and the Court having found and determined that the relief sought 

in the Objection is in the best interests of the Reorganized Debtors, their estates, creditors, and all 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: UTEX Industries, Inc. (9867), RSH Utex Holdings, LLC (4048), Industrial Sealing 
Solutions Holdings Inc. (0104), UI Sealing Technologies Intermediate Holdings, Inc. (9553), UTEX Holding, 
Inc. (8260), Applied Rubber Technology, Inc. (1790), CAM Specialty Intermediate Holdings, Inc. (9099), CAM 
Specialty Products, Inc. (8342), Duraquest, Inc. (7017), Work Manufacturing, L.L.C. (5341), Energy Products 
LLC (8160), and Arefco Seals, Inc. (5258).  The Debtors’ mailing address is 10810 Katy Freeway, Suite 100, 
Houston, TX 77043. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them as in the 
Objection.  
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parties in interest, and that the legal and factual bases set forth in the Objection establish just cause 

for the relief granted herein; and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. Proof of Claim No. 9-1 is disallowed in its entirety. 

2. Omni Agent Solutions, as claims, noticing, and solicitation agent, is 

authorized and directed to update the claims register maintained in these chapter 11 cases to reflect 

the relief granted in this Order. 

3. The terms and conditions of this Order will be immediately effective and 

enforceable upon its entry. 

4. The Reorganized Debtors are authorized to take all steps necessary or 

appropriate to effectuate the relief granted pursuant to this Order in accordance with the Objection. 

5. This Court shall retain exclusive jurisdiction to hear and determine all 

matters arising from or related to the implementation, interpretation, or enforcement of this Order. 

Dated:  , 2020 
 Houston, Texas 

  
      UNITED STATES BANKRUPTCY JUDGE 
 
 
 
 
 
 

Case 20-34932   Document 199-1   Filed in TXSB on 12/16/20   Page 2 of 2


