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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors.1  : (Joint Administration Requested) 

------------------------------------------------------------ x  

   

MOTION OF DEBTORS PURSUANT TO 11 U.S.C. §§ 105(a) AND 363(b) AND  

FED. R. BANKR. P. 6003 AND 6004 FOR ENTRY OF INTERIM AND FINAL  

ORDERS (I) AUTHORIZING DEBTORS TO PAY OR HONOR (A) AMOUNTS OWED 

TO INTEREST OWNERS, (B) JOINT INTEREST BILLINGS, AND (C) OTHER  

OPERATING EXPENSES AND (II) GRANTING RELATED RELIEF 

Chisholm Oil and Gas Operating, LLC and its debtor affiliates, as debtors and 

debtors in possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), 

respectfully represent as follows in support of this motion (the “Motion”):   

Background 

1. On June 17, 2020 (the “Petition Date”), the Debtors each commenced with 

the Court a voluntary case under chapter 11 of title 11 of the United States Code (the “Bankruptcy 

Code”).  The Debtors are authorized to continue to operate their business and manage their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

No trustee, examiner, or statutory committee of creditors has been appointed in these chapter 11 

cases. 

2. Contemporaneously herewith, the Debtors filed a motion requesting joint 

administration of their chapter 11 cases pursuant to Rule 1015(b) of the Federal Rules of 

                                                   
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103. 
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Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 1015-1 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”). 

3. Additional information regarding the Debtors’ business and capital 

structure and the circumstances leading to the commencement of these chapter 11 cases is set forth 

in the Declaration of Matthew J. Henry in Support of Debtors’ Chapter 11 Petitions and First Day 

Relief, sworn to on the date hereof (the “Henry Declaration”), which has been filed with the Court 

contemporaneously herewith and is incorporated by reference herein.2  

Jurisdiction 

4. The Court has jurisdiction to consider this matter pursuant to 

28 U.S.C. §§ 157 and 1334, and the Amended Standing Order of Reference entered by the United 

States District Court for the District of Delaware, dated February 29, 2012.  This is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before the Court pursuant to 28 

U.S.C. §§ 1408 and 1409. 

5. Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final 

order by the Court in connection with this Motion to the extent that it is later determined that the 

Court, absent consent of the parties, cannot enter final orders or judgments consistent with Article 

III of the United States Constitution. 

Relief Requested 

6. By this Motion, pursuant to sections 105(a) and 363(b) of the Bankruptcy 

Code and Bankruptcy Rules 6003 and 6004, the Debtors request that the Court (i) authorize the 

Debtors to pay or honor (a) amounts owed to holders of royalty, working, and other interests as 

                                                   
2 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Henry 

Declaration. 
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required by the Debtors’ various leases and related agreements (collectively, the “Interest-Owner 

Payments”), (b) amounts owed to operators for unpaid joint interest billings and related 

obligations (the “Joint Interest Billings”), and (c) other obligations incurred in connection with 

the Debtors’ ongoing business operations and the operation of their oil and gas properties 

(collectively, the “Operating Expenses” and, together with the Interest-Owner Payments and 

Joint Interest Billings, the “Obligations”), and (ii) grant related relief.   

7. A proposed form of order granting the relief requested herein on an interim 

basis is annexed hereto as Exhibit A (the “Proposed Interim Order”) and, pending a final 

hearing on the relief requested herein, on a final basis as Exhibit B (the “Proposed Final Order” 

and, together with the Proposed Interim Order, the “Proposed Orders”). 

Debtors’ Oil and Gas Business 

8. The Debtors are an independent energy company focused on the 

acquisition, production, exploration, and development of onshore oil and natural gas assets in the 

Anadarko Basin in Oklahoma, which are under lease from various parties.  Leases on undeveloped 

property typically span three years and will either be developed, renewed under options in the 

agreement for one to two years, or expire.  Leases on developed properties remain active as long 

as production in economic quantities can be maintained. 

9. The Debtors’ oil and natural gas assets consist of producing properties and 

undeveloped acreage positions.  As of the date hereof, the Debtors have leasehold working 

interests in approximately 670 producing oil and gas wells and own interests in approximately 

152,000 net acres, substantially all of which are subject to, or burdened by, royalty interests, 

overriding royalty interests, third party working and non-working interests, or a sub-set or 

combination thereof. 
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10. In furtherance of their business, the Debtors are parties to a number of joint 

operating agreements (“JOAs”) and other pooling arrangements governed by the rules established 

by the Oklahoma Corporation Commission that govern operations on their oil and gas properties.  

JOAs and other pooling arrangements are commonly used in the oil and gas industry as a means 

for multiple parties to pool their working interests (generally, the right granted to the lessee of 

property to explore and produce oil and gas) in leases and wells in a particular geographic area for 

the purpose of sharing the costs and proceeds of development, operation, and production.  Such 

arrangements divide a working interest between an operating party and one or more non-operating 

parties.  The Debtors serve as the operator for approximately 90% of their proved reserves. 

11. As a general matter, the operator is responsible for overseeing the day-to-

day management and operation of the area covered by a JOA or other pooling arrangement.  The 

operator is responsible for the timely, proper, and efficient operation of the lease and corresponding 

wells for the benefit of the operator and various interest owners.  Hydrocarbons produced from the 

operated wells are either marketed to third parties by the operator or distributed in-kind to holders 

of non-operating interests or their designees.  The operator is responsible for remitting and 

distributing taxes and other amounts owed for the operation of the leases and wells covered by the 

JOA or other pooling agreement.  These operating costs and expenses are shared among the 

applicable parties according to the pooling arrangement terms, including those established by the 

Oklahoma Corporation Commission, and may either be repaid on a cash basis or deducted from 

the proceeds distributable to non-operating interest holders. 

Obligations 

12. As described more fully herein, the Debtors believe that, as of the Petition 

Date, the aggregate amount of prepetition Obligations is approximately $49.1 million, of which 
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approximately $6.31 million will come due during the first 21 days after the Petition Date.  The 

various components of the Obligations are described in further detail below. 

13. The estimated amounts of Obligations outstanding as of the Petition Date 

and coming due in the first 21 days of these chapter 11 cases are summarized in the following 

table: 

Category Description of Obligation 

Estimated 

Amount 

Outstanding as 

of Petition Date 

Estimated 

Amount Due 

Within 21 days 

of Petition Date 

Interest-

Owner 

Payments 

Payments to holders of royalty, working 

and other interests as required by the 

Debtors’ various leases and related 

agreements 

$21,670,000 $930,000 

Joint Interest 

Billings 

Payments to operators for the Debtors’ 

share of operating expenses owed for 

non-operated wells and leases 
$3,410,000 $0 

Operating 

Expenses 

Payments for (i) lease operating 

expenses, such as salt water disposal, 

equipment rentals, and materials used in 

production, (ii) capital expenses for 

drilling and completions, (iii) marketing 

expenses for services necessary to 

transfer oil and natural gas production to 

market, and (iv) other operating expenses 

$24,020,000 $5,380,000 

Total:  $49,100,000 $6,310,000 

A. Interest-Owner Payments 

14. Pursuant to various JOAs, oil and gas leases, and other contractual 

obligations and arrangements, the Debtors market and sell production from their operated wells 

and pay the various interest holders their share of the proceeds.  In accordance with their oil and 

gas leases, the owners of the mineral rights leased by the Debtors (the “Royalty Interest 

Owners”) retain a share of the production on their respective leases, free from any of the expenses 

of production, which the Debtors are obligated to remit.  In addition, as a result of certain 
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assignments of working interests in the oil and gas leases, additional rights to share in production, 

free from expenses of production, have been created, which are known as overriding royalty 

interests (“ORRI”).3  The Debtors are obligated to remit to owners of ORRI (the “ORRI 

Owners”) their share of proceeds from production attributable to the ORRI.  Furthermore, third 

parties may also own non-operating interests in the leases and wells operated by the Debtors under 

JOAs or other pooling arrangements (the “Non-Operating Working Interest Owners” and 

collectively with the ORRI Owners and Royalty Interest Owners, the “Interest Owners”).  Non-

Operating Working Interest Owners may be contractually entitled to receive a share of the 

production, subject to the expenses of production. 

15. The Debtors make Interest-Owner Payments to approximately 1,500 to 

3,000 Interest Owners each month.  Such payments are generally paid one to two months in arrears 

during the first week of the month.  Amounts owed are calculated as provided for in the underlying 

contract, lease, or ORRI instrument, but typically are based on the production revenue received by 

the Debtors from purchasers, less applicable severance taxes and, in some instances, certain post-

production charges.   

16. As of the Petition Date, the Debtors estimate that they owe approximately 

$1.9 million to Interest Owners on account of accrued and undisputed Interest-Owner Payments 

of which approximately $930,000 will come due within the first 21 days of these chapter 11 cases.4 

                                                   
3 ORRIs may include non-possessory interests in the minerals produced at the surface of the land, nonparticipating 

interests in oil and gas production, interests in the net profits or a specified quantum of the mineral production output, 

and other unleased mineral interests that may be granted pursuant to state or other applicable law. 

4 Additionally, as of the Petition Date, the Debtors have accrued approximately $19.8 million in Interest-Owner 

Payments in “suspense,” which are not payable for a number of reasons, including incorrect contact information, 

unmarketable title, ongoing ownership or other legal disputes over the underlying interest, or minimum payment 
thresholds under the terms of a JOA or other applicable agreement (collectively, the “Suspense Obligations”).  The 

Suspense Obligations are accrued but unpaid liabilities of the Debtors.  The Debtors reserve all rights with respect to 

the Suspense Obligations, including the allowance, payment, treatment, and classification thereof. 
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B. Joint Interest Billings 

17. The Debtors hold non-operating working interests in approximately 350 

wells in the Anadarko Basin in Oklahoma.  For such wells, the Debtors receive their share of 

revenue from the well operators and then reimburse the operators for their share of the production 

costs through the payment of Joint Interest Billings (“JIB Payments”).  As of the Petition Date, 

the Debtors estimate that they owe approximately $3.41 million on account of JIB Payments, 

which are not expected to come due within the first 21 days of these chapter 11 cases. 

18. Upon the failure to timely make a JIB Payment, the applicable JOAs or 

other pooling arrangements may grant the operator a contractual lien upon the Debtors’ interest in 

a well and the underlying lease for unpaid JIB Payments, which sometimes purport to secure the 

payment of all charges, fees, court costs, and other directly related collection costs.  Additionally, 

the failure to timely make JIB Payments may provide grounds for the operator to assert statutory 

lien rights against the Debtors’ interest in a well and the underlying oil and gas lease and may lead 

to defaults under the provisions of certain JOAs or other applicable agreements.  If the Debtors do 

not make JIB Payments when due, the operator may also attempt to assert additional rights to 

collect from the purchaser of the Debtors’ hydrocarbon production until the amount owed has been 

paid. 

C. Operating Expenses 

1. Exploration and Production Expenses 

19. The Debtors, as operators, incur lease operating expenses and other 

exploration and production-related obligations to third parties, including vendors, contractors, 

subcontractors, and suppliers that provide services, supplies, and materials necessary to ensure the 

Debtors’ operations continue in a timely manner (the “Production Vendors”).  The Debtors 

invoice Non-Operating Working Interest Owners on a monthly basis for Joint Interest Billings for 
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such parties’ share of Operating Expenses.  As an operator, the Debtors receive JIB Payments on 

a monthly basis from the Non-Operating Working Interest Owners either in cash or by netting their 

share of production revenue against their share of the Operating Expenses.  As discussed below, 

many of the Production Vendors may be entitled to assert statutory liens if they are not paid.  

Furthermore, the JOAs typically require that, among other things, the operator will keep the oil 

and gas interests that are subject to the JOA free and clear of liens and encumbrances. 

2. Marketing Expenses 

20. The Debtors, as operators, regularly incur various costs and expenses to 

bring their production to market (the “Marketing Expenses”) by gathering, treating, processing, 

dehydrating, compressing, storing, and transporting the production through a network of gathering 

systems, storage tanks, processing facilities, pipelines, and trucks (the “Marketing Activities”).  

The Marketing Activities are performed under a series of agreements with various vendors and 

third parties (“Midstream Vendors”).  The Debtors pay Marketing Expenses on account of 

production in which they have an interest and, in certain circumstances, on behalf of production 

belonging to Interest Owners.  Marketing Expenses are either paid directly by the Debtors or paid 

by the production purchasers (in which case, the Debtors will reimburse the purchasers either by 

direct payment or by netting the cost of Marketing Expenses against the proceeds of the sold 

production).  Where the Debtors pay Midstream Vendors directly, they usually do so within 30 

days of being presented an invoice (totaling approximately 30 to 60 days after the end of the month 

of production). 

21. The Debtors estimate that, as of the Petition Date, they owe approximately 

$24.02 million on account of Operating Expenses after any applicable netting.  Approximately 

$5.38 million of such Operating Expenses will come due within the first 21 days of the chapter 11 

cases. 
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Relief Requested Should be Granted 

A. Payment of Obligations is Necessary to Preserve Value of Debtors’ Business and 

Authorized Under Sections 363(b) and 105(a) of Bankruptcy Code 

22. The Court may grant the relief requested herein pursuant to sections 363 

and 105(a) of the Bankruptcy Code. 

23. A bankruptcy court may authorize a debtor to pay certain prepetition 

obligations pursuant to section 363(b) of the Bankruptcy Code.  Section 363(b) of the Bankruptcy 

Code provides, in relevant part, that a debtor in possession, “after notice and a hearing, may use, 

sell, or lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. 

§ 363(b)(1).  To approve the use of assets outside the ordinary course of business pursuant to 

section 363(b) of the Bankruptcy Code, courts require only that the debtor “show that a sound 

business purpose justifies such actions.”  In re Montgomery Ward Holding Corp., 242 B.R. 147, 

153 (D. Del. 1999); see also, e.g., In re Phoenix Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 

1987) (finding that a sale of equipment was permissible under section 363(b) of the Bankruptcy 

Code because “there [wa]s a good business reason for completing the sale”).  Moreover, if “the 

debtor articulates a reasonable basis for its business decisions (as distinct from a decision made 

arbitrarily or capriciously), courts will generally not entertain objections to the debtor’s conduct.”  

In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986); see also In re Tower Air, 

Inc., 416 F.3d 229, 238 (3d Cir. 2005) (“Overcoming the presumptions of the business judgment 

rule on the merits is a near-Herculean task.”). 

24. In addition, the Court has the authority, pursuant to its equitable powers 

under section 105(a) of the Bankruptcy Code, to authorize the relief requested herein because such 

relief is necessary for the Debtors to carry out their fiduciary duties under section 1107(a) of the 

Bankruptcy Code.  Section 105(a) of the Bankruptcy Code empowers bankruptcy courts to “issue 
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any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.”  11 U.S.C. § 105(a); see also In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 

(Bankr. S.D.N.Y. 1989) (applying section 105(a) to justify an order authorizing the payment of 

certain prepetition wages, salaries, medical benefits, and business-expense claims to the debtor’s 

employees).  Section 1107(a) of the Bankruptcy Code “contains an implied duty of the debtor-in-

possession” to act as a fiduciary to “protect and preserve the estate, including an operating 

business’ going-concern value,” on behalf of a debtor’s creditors and other parties in interest.  In 

re CEI Roofing, Inc., 315 B.R. 50, 59 (Bankr. N.D. Tex. 2004) (quoting In re CoServ, L.L.C., 273 

B.R. 487, 497 (Bankr. N.D. Tex. 2002)); see also In re Cybergenics Corp., 226 F.3d 237, 243 (3d 

Cir. 2000) (citing In re Marvel Ent. Group, Inc., 140 F.3d 463, 474 (3d Cir. 1998) (“A paramount 

duty of a trustee or debtor in possession in a bankruptcy case is to act on behalf of the bankruptcy 

estate, that is, for the benefit of the creditors.”)); Unofficial Comm. of Equity Holders v. McManigle 

(In re Penick Pharm., Inc.), 227 B.R. 229, 232–33 (Bankr. S.D.N.Y. 1998) (“[U]pon filing its 

petition, the Debtor became debtor in possession and, through its management . . . was burdened 

with the duties and responsibilities of a bankruptcy trustee.”).  Courts consistently have permitted 

payment of prepetition obligations where necessary to preserve or enhance the value of a debtor’s 

estate for the benefit of all creditors.  See, e.g., In re Lehigh & New Eng. Ry. Co., 657 F.2d 570, 

581 (3d Cir. 1981) (holding that “if payment of a claim which arose prior to reorganization is 

essential to the continued operation of the [business] during reorganization, payment may be 

authorized even if it is made out of [the] corpus”). 

25. The Court may also authorize the payment of prepetition claims in 

appropriate circumstances under section 105(a) of the Bankruptcy Code and the doctrine of 

necessity when such payment is essential to the continued operation of a debtor’s business.  See, 
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e.g., In re Just for Feet, Inc., 242 B.R. 821, 824–25 (D. Del. 1999) (holding that section 105(a) of 

the Bankruptcy Code provides a statutory basis for payment of prepetition claims under the 

doctrine of necessity and noting that “[t]he Supreme Court, the Third Circuit and the District of 

Delaware all recognize the court’s power to authorize payment of pre-petition claims when such 

payment is necessary for the debtor’s survival during chapter 11”); In re Columbia Gas Sys., Inc., 

171 B.R. 189, 191–92 (Bankr. D. Del. 1994) (confirming that the doctrine of necessity is the 

standard for enabling a court to authorize payment of prepetition claims prior to confirmation of a 

plan of reorganization). 

26. Satisfaction of the Obligations at this early stage in these chapter 11 cases 

is warranted because the harm to the estates that may result from nonpayment of such claims will 

most likely exceed the amount of such claims by a significant margin.  Further, the Debtors’ 

ongoing operations depend, to a significant degree, on their relationships with the parties to whom 

the Obligations are owed.  If these relationships are harmed, including through the nonpayment of 

Obligations as they become due, the Debtors will likely encounter particularized controversies 

with each counter-party, unnecessary costs and distractions, and corresponding harm to their 

business with the possible loss of value.  As such, the Debtors’ failure to timely pay Obligations 

is likely to lead to instances of attempted setoff or recoupment or other remedies. 

27. The revenues realized from oil and gas production related to the Debtors’ 

leases are the primary source of revenue for the Debtors, and those revenues must not be placed in 

jeopardy due to failure to pay the Obligations.  The loss of any of the Debtors’ leases could deal 

an irreparable blow to the Debtors’ efforts to maximize the value of their assets for all parties in 

interest because there is no guarantee that the Debtors would be able to renew or reinstate a 

defaulted or terminated lease.  Moreover, any uncertainty or questions regarding the Debtors’ 
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ability to honor the terms of their oil and gas leases as a result of these chapter 11 cases may impair 

the Debtors’ ability to negotiate with prospective counterparties and obtain new oil and gas leases. 

B. Making Interest-Owner Payments Will Avoid Costly and Unnecessary Disputes with 

Interest Owners 

28. Interest Owners may assert that the Debtors hold only legal title to the 

accrued prepetition amounts due to them from the proceeds of oil and gas sales as bailees.  See, 

e.g., In re MCZ, Inc., 82 B.R. 40, 42 (Bankr. S.D. Tex. 1987) (ordering the debtor-operator to turn 

over amounts due to the interest owners because the debtor-operator had no interest in such 

amounts beyond a “bare possessory interest as bailee or agent”).  Courts have held that section 541 

of the Bankruptcy Code expressly provides that if a debtor holds only a legal, but not an equitable, 

interest in property as of the petition date, such property is not property of the estate.  See, e.g., In 

re Lenox Healthcare, Inc., 343 B.R. 96, 100 (Bankr. D. Del. 2006).  Because Interest Owners may 

assert that the Debtors have only legal title, and not an equitable interest, in the proceeds of the oil 

and gas sales attributable to the Interest Owners, any funds held by the Debtors on account of the 

Interest Owners may not be property of the Debtors’ estates, and thus the Debtors may not be 

entitled to distribute any such funds to their creditors. 

29. Furthermore, under applicable non-bankruptcy law, unpaid Interest Owners 

may argue that they can assert statutory liens upon certain of the Debtors’ assets, as well as 

entitlement to enhanced damages and interest.  Oklahoma law statutorily imposes, under certain 

circumstances, an automatic security interest in oil and gas production and the proceeds therefrom.  

See Okla. Stat. tit. 52, §§ 549.1-549.12 (2019).  More specifically, under Oklahoma law, owners 

of interests in oil and gas properties may receive an automatic lien securing the obligations of the 

first purchaser of oil and gas production to pay the purchase price in certain circumstances.  Id. at 

§ 549.3. 
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30. Moreover, certain Interest Owners may allege that, under non-bankruptcy 

law, the failure to timely make Interest-Owner Payments can result in the automatic termination 

of the underlying mineral lease(s).  Such Interest Owners may allege that the making of payments 

due on account of their ownership interests is a condition to the continued effectiveness of such 

lease(s).  Some courts have held that the failure to make payments required under a lease could 

allow an Interest Owner to terminate the lease without violating the automatic stay.  See, e.g., Trigg 

v. United States, 630 F.2d 1370, 1372–75 (10th Cir. 1980) (holding under the former Bankruptcy 

Act and former Bankruptcy Rule 11-44, that automatic contractual termination as a consequence 

of nonpayment was not stayed postpetition); Good Hope Refineries, Inc. v. Benavides, 602 F.2d 

998, 1002 (1st Cir. 1979) (finding that automatic termination of an oil and gas lease for 

nonpayment does not constitute a “proceeding” within the meaning of the Bankruptcy Act’s 

automatic stay provisions).  In the present case, the Debtors’ nonpayment of the Obligations could 

amount to a breach of the relevant leasing agreements, though in some circumstances the Debtors’ 

agreements do not explicitly provide for automatic termination.  Nonetheless, some or all of the 

Interest Owners may argue that the Debtors’ timely payment of the Interest Owners’ share of 

production is a condition to the continued effectiveness of the relevant leases and that such leases 

may automatically terminate in the event of nonpayment.  By paying the Interest Owners the 

amounts owed for prepetition and postpetition production, the Debtors will avoid such a dispute 

and help ensure the continued existence of the underlying leases, thereby preserving the value of 

the Debtors’ assets. 

C. Payment of Joint Interest Billings Will Preserve Value of Debtors’ Non-Operated 

Working Interests 

31. Where the Debtors hold non-operating working interests, the JOAs or other 

pooling arrangements and applicable law may grant the operator the right to contractual or 
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statutory liens to secure obligations owed to the operator based on the Debtors’ interest in the oil 

and gas lease.  These liens may include (i) all equipment installed on the oil and gas lease, (ii) all 

hydrocarbons or other minerals severed and extracted from or attributable to the oil and gas lease, 

(iii) all accounts and proceeds of sale, contract rights, and general intangibles arising in connection 

with the sale, (iv) fixtures, and (v) any and all accessions, additions, and attachments thereto and 

the proceeds and products therefrom.  See generally Okla. Stat. tit. 42, § 144 (granting liens to 

secure payment for labor or services related to oil and gas activities). 

32. As such, the Debtors’ failure to make JIB Payments timely may result in 

operators asserting lien rights on the Debtors’ working interests in the oil and gas leases or the 

production therefrom.  Pursuant to section 362(b)(3) of the Bankruptcy Code, the act of perfecting 

statutory liens, to the extent consistent with section 546(b) of the Bankruptcy Code, is expressly 

excluded from the automatic stay.  As such, the Debtors’ failure to timely make the JIB Payments 

may to lead to instances of attempted setoff or recoupment.   

D. Payment of Operating Expenses Will Preserve Value of Debtors’ Assets and 

Avoid Costly Litigation  

33. Many of the Production Vendors may hold or assert rights under applicable 

state law that provide for statutory or other liens that attach to the Debtors’ interest in the oil and 

gas leases that may be perfected notwithstanding the automatic stay established by section 362(a) 

of the Bankruptcy Code.  Oklahoma law protects the rights of Production Vendors by granting 

them statutory liens to secure payment for their services if certain requirements are met.  Okla. 

Stat. tit. 42, §§ 141, 144.  Although the liens of Production Vendors may not presently be perfected, 

applicable state law generally provides that the statutory lien may relate back to the date of the 

Production Vendors’ first work on a particular well, provided that the lien is otherwise timely filed.  

Id. at §§ 141, 142, 144, 144.1. 
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34. Accordingly, to avoid the incurrence of unnecessary statutory liens and 

eliminate the risk of pervasive litigation over the existence of statutory liens, lien priorities, and 

the amounts of claims of the various Production Vendors, the Debtors request the authority to pay 

the Operating Expenses that accrued prepetition and to continue to make payments in the ordinary 

course of business.   

35. In addition to the foregoing, certain claims on account of Operating 

Expenses may be entitled to priority under section 503(b)(9) of the Bankruptcy Code.  Section 

503(b)(9) provides for the allowance of administrative expenses for “the value of any goods 

received by the debtor within 20 days before the date of commencement of a case under this title 

in which the goods have been sold to the debtor in the ordinary course of such debtor’s business.”  

11 U.S.C. § 503(b)(9).  Accordingly, any Production Vendor that provided the Debtors with goods 

in the 20 days prior to the Petition Date may therefore have administrative expense priority claims 

that would have to be paid in full in connection with the confirmation of a chapter 11 plan.   

36. For the foregoing reasons, payment of the Obligations is necessary, 

appropriate, and in the best interests of the Debtors, their estates, and all other parties in interest in 

these chapter 11 cases.  Accordingly, the Court should authorize the relief requested herein. 

Applicable Financial Institutions 

Should Be Authorized to Receive, Process, Honor, and 

Pay Checks Issued and Transfers Requested to Pay Obligations 

37. The Debtors further request that the Court authorize applicable financial 

institutions (the “Banks”) to receive, process, honor, and pay any and all checks issued, or to be 

issued, and electronic funds transfers requested, or to be requested, by the Debtors relating to the 

Obligations, to the extent that sufficient funds are on deposit and standing in the Debtors’ credit in 

the applicable bank accounts to cover such payment.  The Debtors also seek authority to issue new 

postpetition checks or effect new postpetition electronic funds transfers in replacement of any 
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checks or fund transfer requests on account of prepetition Obligations dishonored or rejected as a 

result of the commencement of the Debtors’ chapter 11 cases.  

Bankruptcy Rule 6003(b) Has Been Satisfied 

38. Bankruptcy Rule 6003(b) provides that, to the extent relief is necessary to 

avoid immediate and irreparable harm, a bankruptcy court may issue an order granting “a motion 

to use, sell, lease, or otherwise incur an obligation regarding property of the estate, including a 

motion to pay all or part of a claim that arose before the filing of the petition” prior to 21 days after 

the filing of the petition.  As described herein and in the Henry Declaration, the Debtors would 

suffer immediate and irreparable harm if the relief sought herein is not promptly granted.  

Accordingly, the Debtors submit that the relief requested herein is necessary to avoid immediate 

and irreparable harm, and, therefore, Bankruptcy Rule 6003 is satisfied. 

Compliance with Bankruptcy Rule 6004(a) 

and Waiver of Bankruptcy Rule 6004(h) 

39. To implement the foregoing successfully, the Debtors request that the Court 

find that notice of the Motion satisfies Bankruptcy Rule 6004(a) and that the Court waive the 14-

day stay of an order authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h).  

As explained above and in the Henry Declaration, the relief requested herein is necessary to avoid 

immediate and irreparable harm to the Debtors.  Accordingly, ample cause exists to justify finding 

that the notice requirements under Bankruptcy Rule 6004(a) have been satisfied and to grant a 

waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to the extent such notice 

requirements and such stay apply. 

Reservation of Rights 

40. Nothing contained herein is intended to be or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors, (ii) an agreement or obligation to 
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pay any claims, (iii) a waiver of the Debtors’ or any appropriate party in interest’s rights to dispute 

the amount of, basis for, or validity of any claim against the Debtors, (iv) a waiver of any claims 

or causes of action that may exist against any creditor or interest holder, or (v) an approval, 

assumption, adoption, or rejection of any agreement, contract, lease, program, or policy between 

the Debtors and any third party under section 365 of the Bankruptcy Code. 

Notice 

41. Notice of this Motion will be provided to (i) the Office of the United States 

Trustee for the District of Delaware; (ii) the holders of the 30 largest unsecured claims against the 

Debtors on a consolidated basis; (iii) counsel to the RBL Agent; (iv) counsel to the RBL Collateral 

Agent; (v) counsel to the Term Loan Lender; (vi) counsel to the Term Loan Agent; (vii) counsel 

to the Consenting Sponsors; (viii) any party that has requested notice pursuant to Bankruptcy Rule 

2002; (ix) the Banks.  Notice of this Motion and any order entered in respect of the Motion will be 

served in accordance with Local Rule 9013-1(m).  The Debtors respectfully submit that no further 

notice is required. 

Case 20-11593    Doc 9    Filed 06/18/20    Page 17 of 29



 

18 

 

26664632.1 

WHEREFORE the Debtors respectfully request entry of the Proposed Orders 

granting the relief requested herein and such other and further relief as the Court may deem just 

and appropriate. 

Dated:  June 18, 2020 

 Wilmington, Delaware 

 

/s/ S. Alexander Faris 

YOUNG CONAWAY STARGATT & TAYLOR, LLP 

M. Blake Cleary (No. 3614) 

Jaime Luton Chapman (No. 4936) 

S. Alexander Faris (No. 6278) 

Rodney Square 

1000 North King Street 

Wilmington, Delaware 19801 

Telephone: (302) 571-6600 

Facsimile: (302) 571-1253 

Emails: mbcleary@ycst.com 

             jchapman@ycst.com 

             afaris@ycst.com 

 

-and- 

 

WEIL, GOTSHAL & MANGES LLP 

Matthew S. Barr (pro hac vice pending) 

Kelly DiBlasi (pro hac vice pending) 

Lauren Tauro (pro hac vice pending) 

767 Fifth Avenue 

New York, New York  10153 

Telephone:  (212) 310-8000 

Facsimile: (212) 310-8007 

 

Proposed Attorneys for Debtors  

and Debtors in Possession 
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Exhibit A 

Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors.1  : (Jointly Administered) 

------------------------------------------------------------ x Re: Docket No. ____ 

 

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105(a) AND 363(b) AND FED. R. 

BANKR. P. 6003 AND 6004 (I) AUTHORIZING DEBTORS TO PAY OR HONOR 

(A) AMOUNTS OWED TO INTEREST OWNERS, (B) JOINT INTEREST BILLINGS, 

AND (C) OTHER OPERATING EXPENSES AND (II) GRANTING RELATED RELIEF 

 

Upon the motion, dated June 18, 2020 (the “Motion”),2 of Chisholm Oil and Gas 

Operating, LLC and its debtor affiliates, as debtors and debtors in possession in the above-

captioned chapter 11 cases (collectively, the “Debtors”), for entry of an order pursuant to sections 

105(a) and 363(b) of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004 (i) authorizing 

the Debtors to pay or honor the Obligations and (ii) granting related relief, all as more fully set 

forth in the Motion; and upon consideration of the Henry Declaration; and this Court having 

jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 

and 1334, and the Amended Standing Order of Reference entered by the United States District 

Court for the District of Delaware, dated February 29, 2012; and consideration of the Motion and 

the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the 

Motion having been provided; and such notice having been adequate and appropriate under the 

                                                   
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the Motion.   
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circumstances, and it appearing that no other or further notice need be provided; and this Court 

having reviewed the Motion; and this Court having held a hearing to consider the relief requested 

in the Motion; and all objections, if any, to the Motion having been withdrawn, resolved, or 

overruled; and this Court having determined that the legal and factual bases set forth in the Motion 

establish just cause for the relief granted herein; and it appearing that the relief requested in the 

Motion is necessary to avoid immediate and irreparable harm to the Debtors and their estates as 

contemplated by Bankruptcy Rule 6003 and is in the best interests of the Debtors, their estates, 

creditors, and all parties in interest; and upon all of the proceedings had before this Court and after 

due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT 

1. The Motion is granted on an interim basis to the extent set forth herein.   

2. The Debtors are authorized, but not directed, pursuant to sections 105(a) 

and 363(b) of the Bankruptcy Code, to pay or honor the Obligations; provided, however, that the 

prepetition amounts authorized to be paid pursuant to this Interim Order shall not exceed 

$6,310,000 in the aggregate, absent further order of this Court. 

3. Nothing in the Motion or this Interim Order shall be deemed to authorize 

the Debtors to accelerate any payments not otherwise due prior to the date of the hearing to 

consider entry of an order granting the relief requested in the Motion on a final basis (the “Final 

Hearing”).   

4. The Banks are authorized to receive, process, honor, and pay any and all 

checks issued, or to be issued, and electronic funds transfers requested, or to be requested, by the 

Debtors relating to such obligations, to the extent that sufficient funds are on deposit and standing 

in the Debtors’ credit in the applicable bank accounts to cover such payments.  The Banks are 

authorized to accept and rely on all representations made by the Debtors with respect to which 
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checks, drafts, wires, or automated clearing house transfers should be honored or dishonored in 

accordance with this or any other order of this Court, whether such checks, drafts, wires, or 

transfers are dated prior to, on, or subsequent to the Petition Date, without any duty to inquire 

otherwise.  

5. The Debtors are authorized, but not directed, to issue new postpetition 

checks, or effect new electronic funds transfers, and to replace any prepetition checks or electronic 

fund transfer requests that may be lost or dishonored or rejected as a result of the commencement 

of the Debtors’ chapter 11 cases with respect to any prepetition amounts that are authorized to be 

paid pursuant to this Interim Order.   

6. If any party accepts payment on account of Obligations under this Interim 

Order and such Obligations are subsequently recharacterized or otherwise determined to constitute 

property of the Debtors’ estates, the Debtors are authorized, but not directed, to avoid such 

payment as an unauthorized postpetition transfer under section 549 of the Bankruptcy Code, and 

the party receiving payment on account of the Obligations shall be required to immediately repay 

to the Debtors any payment made to it on account of its asserted claim to the extent the aggregate 

amount of such payment exceeds the postpetition Obligation then outstanding, without right of 

any setoff, claims, provisions for payment of reclamation, trust fund claims, or otherwise.  Upon 

recovery by the Debtors, the Obligation shall be reinstated as a prepetition claim in the amount so 

recovered. 

7. The RBL Agent reserves its right to challenge the propriety of payments 

made in compliance with this Interim Order, and the Debtors shall offset future Obligations to any 

recipient against such amounts that are ultimately determined or agreed to have been improperly 

paid to the recipient of the payment. 
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8. Nothing contained in the Motion or this Interim Order nor any payment 

made pursuant to the authority granted by this Interim Order is intended to be or shall be construed 

as (i) an admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors’ 

or any appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any 

claim against the Debtors, (iii) a waiver of any claims or causes of action which may exist against 

any creditor or interest holder, or (iv) an approval, assumption, adoption, or rejection of any 

agreement, contract, lease, program, or policy between the Debtors and any third party under 

section 365 of the Bankruptcy Code. 

9. Notwithstanding anything to the contrary contained herein, any payment to 

be made, or authorization contained, hereunder shall be subject to and in compliance with any 

interim or final order entered by this Court (the “Cash Collateral Orders”) approving the 

Debtors’ use of cash collateral, including any budgets or cash flow forecasts in connection 

therewith.  To the extent there is any conflict between this Interim Order and the Cash Collateral 

Orders, the terms of the Cash Collateral Orders shall govern. 

10. The requirements of Bankruptcy Rule 6003(b) have been satisfied. 

11. Notice of the Motion is adequate under Bankruptcy Rule 6004(a). 

12. Notwithstanding the provisions of Bankruptcy Rule 6004(h), this Interim 

Order shall be immediately effective and enforceable upon its entry. 

13. The Debtors are authorized to take all actions necessary or appropriate to 

effectuate the relief granted in this Interim Order.   

14. This Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation, or enforcement of this Interim Order.   
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15. The Final Hearing to consider the relief requested in the Motion shall be 

held on   , 2020, at ______ (Prevailing Eastern Time), and any objections or responses to the 

Motion shall be in writing, filed with the Court, and served so as to be actually received on or prior 

to ____________, 2020 at 4:00 p.m. (Prevailing Eastern Time).   

Dated:  , 2020 

 Wilmington, Delaware 

  

 

UNITED STATES BANKRUPTCY JUDGE
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Proposed Final Order 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors.1  : (Jointly Administered) 

------------------------------------------------------------ x Re: Docket No. ____ 

FINAL ORDER PURSUANT TO 11 U.S.C. §§ 105(a) AND 363(b) AND FED. R. BANKR. 

P. 6003 AND 6004 (I) AUTHORIZING DEBTORS TO PAY OR HONOR (A) AMOUNTS 

OWED TO INTEREST OWNERS, (B) JOINT INTEREST BILLINGS, AND (C) OTHER 

OPERATING EXPENSES AND (II) GRANTING RELATED RELIEF 

Upon the motion, dated June 18, 2020 (the “Motion”),2 of Chisholm Oil and Gas 

Operating, LLC and its debtor affiliates, as debtors and debtors in possession in the above-

captioned chapter 11 cases (collectively, the “Debtors”), for entry of an order pursuant to sections 

105(a) and 363(b) of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004 (i) authorizing 

the Debtors to pay or honor the Obligations, and (ii) granting related relief, all as more fully set 

forth in the Motion; and upon consideration of the Henry Declaration; and this Court having 

jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 

and 1334, and the Amended Standing Order of Reference entered by the United States District 

Court for the District of Delaware, dated February 29, 2012; and consideration of the Motion and 

the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the 

Motion having been provided; and such notice having been adequate and appropriate under the 

                                                   
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the Motion. 
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circumstances, and it appearing that no other or further notice need be provided; and this Court 

having reviewed the Motion; and this Court having entered an order granting the relief requested 

in the Motion on an interim basis; and this Court having held a hearing to consider the relief 

requested in the Motion and all objections, if any, to the Motion having been withdrawn, resolved, 

or overruled; and upon the record of the hearing; and this Court having determined that the legal 

and factual bases set forth in the Motion establish just cause for the relief granted herein; and it 

appearing that the relief requested in the Motion is in the best interests of the Debtors, their estates, 

creditors, and all parties in interest; and upon all of the proceedings had before this Court and after 

due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT 

1. The Motion is granted as set forth herein. 

2. The Debtors are authorized, but not directed, pursuant to sections 105(a) 

and 363(b) of the Bankruptcy Code, to pay or honor the Obligations.  

3. The Banks are authorized to receive, process, honor, and pay any and all 

checks issued, or to be issued, and electronic funds transfers requested, or to be requested, by the 

Debtors relating to such obligations, to the extent that sufficient funds are on deposit and standing 

in the Debtors’ credit in the applicable bank accounts to cover such payments.  The Banks are 

authorized to accept and rely on all representations made by the Debtors with respect to which 

checks, drafts, wires, or automated clearing house transfers should be honored or dishonored in 

accordance with this or any other order of this Court, whether such checks, drafts, wires, or 

transfers are dated prior to, on, or subsequent to the Petition Date, without any duty to inquire 

otherwise. 

4. The Debtors are authorized, but not directed, to issue new postpetition 

checks, or effect new electronic funds transfers, and to replace any prepetition checks or electronic 
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fund transfer requests that may be lost or dishonored or rejected as a result of the commencement 

of the Debtors’ chapter 11 cases with respect to any prepetition amounts that are authorized to be 

paid pursuant to this Final Order. 

5. If any party accepts payment on account of Obligations under this Final 

Order and such Obligations are subsequently recharacterized or otherwise determined to constitute 

property of the Debtors’ estates, the Debtors are authorized, but not directed, to avoid such 

payment as an unauthorized postpetition transfer under section 549 of the Bankruptcy Code, and 

the party receiving payment on account of the Obligations shall be required to immediately repay 

to the Debtors any payment made to it on account of its asserted claim to the extent the aggregate 

amount of such payment exceeds the postpetition Obligation then outstanding, without right of 

any setoff, claims, provisions for payment of reclamation, trust fund claims, or otherwise.  Upon 

recovery by the Debtors, the Obligation shall be reinstated as a prepetition claim in the amount so 

recovered. 

6. The RBL Agent reserves the right to challenge the propriety of payments 

made in compliance with this Final Order, and the Debtors shall offset future Obligations to any 

recipient against such amounts that are ultimately determined or agreed to have been improperly 

paid to the recipient of the payment. 

7. Nothing contained in the Motion or this Final Order nor any payment made 

pursuant to the authority granted by this Final Order is intended to be or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors’ or any 

appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors, (iii) a waiver of any claims or causes of action which may exist against any 

creditor or interest holder, or (iv) an approval, assumption, adoption, or rejection of any agreement, 
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contract, lease, program, or policy between the Debtors and an third party under section 365 of the 

Bankruptcy Code. 

8. Notwithstanding anything to the contrary contained herein, any payment to 

be made, or authorization contained, hereunder shall be subject to and in compliance with any 

interim or final order entered by this Court (the “Cash Collateral Orders”) approving the 

Debtors’ use of cash collateral, including any budgets or cash flow forecasts in connection 

therewith.  To the extent there is any conflict between this Final Order and the Cash Collateral 

Orders, the terms of the Cash Collateral Orders shall govern. 

9. Notice of the Motion is adequate under Bankruptcy Rule 6004(a). 

10. Notwithstanding the provisions of Bankruptcy Rule 6004(h), this Final 

Order shall be immediately effective and enforceable upon its entry. 

11. The Debtors are authorized to take all actions necessary or appropriate to 

carry out the relief granted in this Final Order. 

12. This Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation, or enforcement of this Final Order. 

Dated:  , 2020 

 Wilmington, Delaware 

  

 

UNITED STATES BANKRUPTCY JUDGE 
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