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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors. 1  : (Joint Administration Requested) 

------------------------------------------------------------ x  

   

MOTION OF DEBTORS PURSUANT TO 

11 U.S.C. §§ 105(a), 363(b), AND 507(a) AND 

FED. R. BANKR. P. 6003 AND 6004 FOR ENTRY OF INTERIM 

AND FINAL ORDERS (I) AUTHORIZING DEBTORS TO (A) PAY 

PREPETITION WAGES, SALARIES, EMPLOYEE BENEFITS, AND OTHER 

COMPENSATION AND (B) MAINTAIN EMPLOYEE BENEFIT PROGRAMS AND 

PAY RELATED OBLIGATIONS AND (II) GRANTING RELATED RELIEF 

Chisholm Oil and Gas Operating, LLC and its debtor affiliates, as debtors and 

debtors in possession in the above-captioned chapter 11 cases (collectively, the “Debtors”), 

respectfully represent as follows in support of this motion (the “Motion”): 

Background 

1. On June 17, 2020 (the “Petition Date”), the Debtors each commenced with 

the Court a voluntary case under chapter 11 of title 11 of the United States Code (the “Bankruptcy 

Code”).  The Debtors are authorized to continue to operate their business and manage their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

No trustee, examiner, or statutory committee of creditors has been appointed in these chapter 11 

cases. 

                                                   
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103. 
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2. Contemporaneously herewith, the Debtors filed a motion requesting joint 

administration of their chapter 11 cases pursuant to Rule 1015(b) of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 1015-1 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”).  

3. Additional information regarding the Debtors’ business and capital 

structure and the circumstances leading to the commencement of these chapter 11 cases is set forth 

in the Declaration of Matthew J. Henry in Support of Debtors’ Chapter 11 Petitions and First Day 

Relief, sworn to on the date hereof (the “Henry Declaration”), which has been filed with the Court 

contemporaneously herewith and is incorporated by reference herein.2 

Jurisdiction 

4. The Court has jurisdiction to consider this matter pursuant to 

28 U.S.C. §§ 157 and 1334, and the Amended Standing Order of Reference entered by the United 

States District Court for the District of Delaware, dated February 29, 2012.  This is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before the Court pursuant to 

28 U.S.C. §§ 1408 and 1409.   

5. Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final 

order by the Court in connection with this Motion to the extent that it is later determined that the 

Court, absent consent of the parties, cannot enter final orders or judgments consistent with Article 

III of the United States Constitution. 

                                                   
2 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Henry 

Declaration. 
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Relief Requested 

6. By this Motion, pursuant to sections 105(a), 363(b), and 507(a) of the 

Bankruptcy Code and Bankruptcy Rules 6003 and 6004, the Debtors request (i) authority to (a) pay 

Employee Compensation Obligations and Employee Benefit Obligations (each as defined below) 

(collectively, the “Employee Obligations”), related expenses, and fees and costs incident to the 

foregoing and (b) maintain, continue to honor, and pay amounts with respect to the Debtors’ 

business practices, programs, and policies for their employees as such were in effect as of the 

Petition Date and as such may be modified or supplemented from time to time in the ordinary 

course of business and (ii) related relief. 

7. A proposed form of order granting the relief requested herein on an interim 

basis is annexed hereto as Exhibit A (the “Proposed Interim Order”) and, pending a final hearing 

on the relief requested herein, on a final basis as Exhibit B (the “Proposed Final Order”).   

Debtors’ Workforce 

8. As of the Petition Date, the Debtors collectively employ 32 full-time 

employees (the “Employees”).  Four Employees are paid on an hourly basis (the “Hourly 

Employees”) and the remaining 28 Employees are paid on a salaried basis (the “Salaried 

Employees.”)  In addition, the Debtors utilize the services of approximately 20 independent 

contractors (the “Contractors”).  The Employees and Contractors are critical to the success of the 

Debtors’ business and are responsible for ensuring, among other things, that the Debtors’ 

operations continue to run smoothly, safely, and effectively.  

9. The monetary relief sought in the Orders is discussed in further detail below 

and summarized in the following chart: 
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Prepetition Obligations Interim Relief Requested Total Relief Requested  

Employee Compensation 

Obligations 
$145,320 $145,320 

Employee Benefit 

Obligations 
$34,245 $94,245 

Total Employee 

Obligations 
$179,565 $239,565 

Employee Compensation Obligations 

10. The Debtors’ outstanding prepetition obligations related to compensation of 

Employees (collectively, the “Employee Compensation Obligations”) are summarized in the 

following chart and described in further detail below:  

Employee Compensation 

Obligations 
Interim Relief Requested Total Relief Requested 

Administration Fees $320 $320 

Compensation3 $50,000 $50,000 

Employee Incentive 

Programs 
$0 $0 

Reimbursement Programs $5,000 $5,000 

Contract Workforce 

Compensation 
$90,000 $90,000 

Total Employee 

Compensation 

Obligations 

$145,320 $145,320 

A. Employee Program Administration 

11. The Debtors utilize Nextep, Inc. (“Nextep”) to administer payroll and 

Employee Benefit Obligations (as defined below).  Nextep provides the Debtors’ payroll 

processing system, distributes payroll, ensures proper tax and benefits withholdings are made, and 

electronic timesheet management for Employees paid on an hourly basis.  Nextep also manages 

                                                   
3 All Withholdings and Deductions (each as defined below) are included in the Compensation and will be withheld 

and remitted accordingly upon the grant of the relief requested herein by the Court. 

Case 20-11593    Doc 10    Filed 06/18/20    Page 4 of 35



 

 5 

 

26664672.1 

enrollment, contributions, and payment in connection with the Employee Benefit Programs (as 

defined below).  In exchange for these services, the Debtors pay Nextep administration fees 

(the “Administration Fees”) of approximately $3,200 each month.  As of the Petition Date, the 

Debtors estimate owing Nextep $320 on account of Administration Fees.  The Debtors seek 

authority to pay all such Administration Fees as they come due in the ordinary course of business. 

B. Unpaid Compensation  

12. In the ordinary course of business, the Debtors incur and pay salaries, 

wages, and related obligations to Employees (“Compensation”).  Hourly Employees are paid in 

arrears and Salaried Employees are paid current.4  All Employees are paid semi-monthly on the 

15th and the 30th of each month (each, a “Pay Day” and the period between each Pay Day, a “Pay 

Period”).  On average, the Debtors’ gross payroll (including amounts paid on account of taxes and 

other amounts, as set forth in more detail below) is approximately $250,000 per Pay Period.  The 

Debtors’ remit the gross payroll for each Pay Period to Nextep two business days prior to the 

relevant Pay Day.  Nextep then pays the Employees by direct deposit through electronic transfers 

of funds to the Employees’ bank accounts. 

13. As of the Petition Date, the Debtors estimate owing approximately $50,000 

on account of unpaid Compensation.  No Employee is owed unpaid Compensation in excess of the 

$13,650 cap imposed by section 507(a)(4) of the Bankruptcy Code.  The Debtors seek authority to 

pay all prepetition and postpetition Compensation in the ordinary course of business during these 

chapter 11 cases. 

                                                   
4 Paid current means Employees are paid for the Pay Period immediately preceding the Pay Day.  Because payroll 
must be processed in advance of the applicable Pay Day, this requires the Debtors to estimate (in part) the amount 

owed for the preceding Pay Period.  Any necessary adjustments to such estimation are accounted for in the payments 

made on the next Pay Day. 
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C. Employee Incentive Programs5 

14. The Debtors also maintain, in the ordinary course, a discretionary bonus 

program for all Employees (the “Employee Bonus Program”).  In previous years, the Debtors 

paid, in the aggregate, between $800,000 and $1.6 million annually to eligible Employees under 

the Employee Bonus Program.  To be eligible for the Employee Bonus Program, Employees were 

required to be employed at the time the bonus was due.  Under the Employee Bonus Program, the 

initial amount of an Employee’s bonus was calculated based upon the Debtors’ performance and 

then adjusted upward or downward based on the Employee’s performance.  As of the Petition 

Date, the Debtors do not owe Employees any prepetition amounts on account of the Employee 

Bonus Program.  The Debtors are not seeking relief pursuant to this Motion to pay any amounts 

under the Employee Bonus Program.  However, to the extent the Debtors subsequently desire to 

pay any amounts pursuant to the Employee Bonus Program, the Debtors reserve all rights to seek 

appropriate relief from the Court to pay such amounts in the future. 

15. In addition to the Employee Bonus Program, the Debtors maintain a safe 

driver incentive program for field Employees (the “Safe Driver Program”).  Under the Safe 

Driver Program, the Debtors issue a $250 gift card on an annual basis to each field Employee who 

drove accident free for the prior calendar year. The Debtors have paid on average approximately 

$2,250 annually under the Safe Driver Program.  As of the Petition Date, the Debtors do not owe 

Employees any prepetition amounts on account of the Safe Driver Program, but the Debtors 

                                                   
5 Prior to the Petition Date, the Debtors implemented a Key Employee Retention Program for certain Employees, 

including insiders.  Payment to each Employee was made upon execution of a retention agreement (the “KERP 
Agreement”) by each Employee and vests as follows: (i) 50% upon the earlier of (a) completion of a restructuring or 

(b) 6 months following the effective date of the KERP Agreement; and (ii) the remaining 50% upon the earlier of 

(a) completion of a restructuring and (b) 12 months following the effective date of the KERP Agreement. 
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request relief to continue the Safe Driver Program in the ordinary course of business during these 

chapter 11 cases. 

D. Deductions and Withholding Obligations 

16. For each applicable Pay Period, Nextep, on behalf of the Debtors, deducts 

certain amounts from each Employee’s gross pay, including garnishments, 401(k) contributions, 

child support, spousal support, service charges and similar deductions, and other pre- and after-tax 

deductions payable pursuant to certain of the Employee Benefit Programs discussed 

herein (collectively, the “Deductions”).  In the aggregate, approximately $16,000 in payroll 

Deductions are made each Pay Period.   

17. In addition to the Deductions, federal and state laws require the Debtors to 

withhold amounts from each Employee’s gross pay related to federal, state, and local income taxes, 

including Social Security and Medicare taxes, for remittance to the appropriate federal, state, or 

local taxing authorities (collectively, the “Withholdings”).  Nextep collects the Withholdings from 

the Debtors’ gross payroll on the Debtors’ behalf.  The Debtors match, from their own funds, 

amounts for Social Security and Medicare taxes and pay additional amounts for federal and state 

unemployment insurance based on a percentage of gross payroll (collectively, the “Employer 

Payroll Taxes” and, together with the Withholdings, the “Payroll Taxes”) and remit such amount 

to Nextep.  Nextep then remits the Payroll Taxes to the relevant government authorities.  In the 

aggregate, the Payroll Taxes, including both the Employee and employer portions, total 

approximately $74,000 per Pay Period.  As of the Petition Date, the Debtors believe they are 

current in payment of prepetition Employer Payroll Taxes. 

18. The Debtors believe Nextep, on the Debtors’ behalf, has forwarded all 

prepetition Deductions and Payroll Taxes to the appropriate third party recipients as of the Petition 

Date.  Out of an abundance of caution, in the event it is later determined that any such transfer was 
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not made, the Debtors seek authority to forward the prepetition Deductions and Payroll Taxes (and 

to continue to forward Deductions and Payroll Taxes on a postpetition basis whether or not related 

to the prepetition period) to the applicable third-party recipients in the ordinary course of business 

and consistent with past practice. 

E. Reimbursement Programs  

19. In the ordinary course of business, certain Employees incur, and are 

reimbursed by the Debtors for, business expenses in connection with their employment duties.  

Such expenses include travel and meal expenses and business office expenses (the “Business 

Expenses”).  Business Expenses, as set forth in this Motion, do not include amounts incurred by 

Employees on the Fleetcor Fuel Cards (the “Corporate Credit Cards”) issued by the Debtors.6   

20. Employees incur Business Expenses directly and must submit such 

expenditures for reimbursement in accordance with the Debtors’ expense reimbursement policy.  

The Debtors review, audit, and approve all requests for reimbursement before reimbursing an 

Employee for Business Expenses.  Upon approval of Business Expenses by a supervisor, the 

Debtors generally reimburse Employees by issuing checks.  

21. It is difficult to determine the amount of Business Expenses outstanding at 

any given time.  Based on the historical averages, however, the Debtors estimate that 

approximately $5,000 in accrued Business Expense reimbursements remain outstanding as of the 

Petition Date.  The Debtors seek authority, but not direction, to pay all prepetition Business 

                                                   
6 The Debtors have separately sought authority to pay expenses related to the Corporate Credit Cards and to continue 

the use of the Corporate Credit Cards in the Motion of Debtors Pursuant to 11 U.S.C. §§ 105, 345, 363, and 364, and 

Fed. R. Bankr. P. 6003 and 6004 for Entry of Interim And Final Orders (I) Authorizing Debtors to (A) Continue Using 
Existing Cash Management System and Check Stock and (B) Honor Certain Related Obligations, (II) Extending Time 

to Comply with Requirements of 11 U.S.C. § 345(b), and (III) Granting Related Relief, filed contemporaneously 

herewith. 
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Expense reimbursements owed, as well as authority to continue reimbursement of Business 

Expenses in the ordinary course during these chapter 11 cases. 

F. Contract Workforce Compensation 

22. In addition to their Employees, at any given time the Debtors rely on 

between 10 and 25 independent Contractors (the “Contract Workforce”).  The Contract 

Workforce includes individuals who have expertise related to the Debtors’ operations and provide 

services in specific areas, such as well site supervision, flowback services, and other field support 

services.  The Debtors contract with the Contract Workforce directly and compensate the Contract 

Workforce on a variety of terms pursuant to the underlying contractual agreements.  The Debtors 

pay members of the Contract Workforce by check. 

23. As of the Petition Date, the Debtors estimate owing approximately $90,000 

in the aggregate for unpaid prepetition services provided by the Contract Workforce.  The Debtors 

request the authority to pay this amount and to continue to retain and pay the Contract Workforce 

in the ordinary course of business.  For avoidance of doubt, the Debtors do not seek authority to 

pay any member of the Contract Workforce in excess of the statutory cap of $13,650 per Contractor 

imposed by section 507(a)(4) of the Bankruptcy Code. 

Employee Benefit Programs 

24. In the ordinary course of business, the Debtors offer certain Employees 

various benefit programs, including (i) paid time off (the “Employee Leave Benefits”); 

(ii) medical and prescription drug benefits, vision benefits, dental benefits, a health savings 

account (“HSA”) program, life and disability insurance, certain voluntary insurance programs,  

and certain mental health and wellness support services (collectively, the “Health and Welfare 

Benefits”); (iii)  a 401(k) plan (the “Retirement Benefit”); (iv) a severance program 

(the “Severance Program”); and (v) certain other benefit programs (each of (i)–(v), an 
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“Employee Benefit Program).  The Employee Benefit Programs are administered by Nextep and 

paid on a semi-monthly basis together with Employee Compensation.  Nextep’s fees in connection 

with the Employee Benefit Programs are all included in the Administration Fee.  By this Motion, 

the Debtors seek authority to continue the Employee Benefits Programs in the ordinary course of 

business and to pay any prepetition obligations owed on account of the Employee Benefits 

Programs (the “Employee Benefit Obligations”). 

25. The outstanding Employee Benefit Obligations are summarized in the chart 

below. 

Employee Benefit 

Obligations 
Interim Relief Requested Total Relief Requested  

Employee Leave Benefits $0 $0 

Health and Welfare 

Benefits 
$32,695 $92,695 

Retirement Benefits $1,200 $1,200 

Severance Program $0 $0 

Additional Benefit 

Programs 
$350 $350 

Total Employee Benefit 

Obligations 
$34,245 $94,245 

A. Employee Leave Benefits 

26. The Debtors provide Employee Leave Benefits, which include personal 

time off, sick leave, federal and state holidays, and vacation.  The Debtors incur Employee Leave 

Benefit obligations when (i) Employees take advantage of these benefits by taking time off or 

(ii) an Employee ends his or her employment with the Debtors, in which case the Debtors provide 

the departing Employee compensation for unused time off.  As of the Petition Date, the Debtors 

do not owe any prepetition amounts on account of the Employee Leave Benefits.  However, the 
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Debtors request authority to continue providing the Employee Leave Benefits on a postpetition 

basis in the ordinary course of business and consistent with past practices. 

B. Health and Welfare Benefits 

27. The Debtors offer several Health and Welfare Benefits to eligible 

Employees, including (i) medical and prescription drug, vision, and dental plans (the “Health 

Insurance Programs”), (ii) the HSA program, (iii) life insurance and disability programs, 

(iv) COBRA (as defined below), and (v) certain other health and welfare benefits.   

1. Health Insurance Programs 

28. All Employees are eligible to participate in the Health Insurance Programs, 

including the Medical Plans, the Vision Plan, the Dental Plans, and a Telehealth program (each as 

defined below).  The Debtors share the cost of the premiums for the Health Insurance Programs 

with the Employees.  Employee contributions to the Health Insurance Programs are deducted from 

each Employee’s paycheck on a pre-tax basis.   

29. The Debtors offer medical and prescription drug benefit programs 

(the “Medical Plans”) to Employees.  The Medical Plans are provided by Aetna Health Inc. 

(“Aetna”).  The coverage in the Medical Plans differs depending on the level of coverage an 

Employee elects to receive, and monthly health care premiums differ depending on the Medical 

Plan in which an Employee is enrolled and whether the Employee has dependents covered by the 

applicable Medical Plan.  The total cost of the Medical Plans to the Debtors is approximately 

$21,000 per month.  As of the Petition Date, the Debtors estimate owing $2,100 on account of 

Medical Plan premiums.  The Debtors seek authority to pay all such Medical Plan premiums and 

postpetition premiums as they come due in the ordinary course of business. 

30. The Debtors offer Employees the option to participate in a supplemental 

vision insurance plan (the “Vision Plan”), which is provided by Metropolitan Life Insurance 
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Policy (“Metlife”).  The total cost of the Vision Plan to the Debtors is approximately $100 per 

month.  As of the Petition Date, the Debtors estimate owing $10 on account of Vision Plan 

premiums.  The Debtors seek authority to pay all such Vision Plan premiums and postpetition 

premiums as they come due in the ordinary course of business. 

31. The Debtors also offer Employees the option to participate in supplemental 

dental insurance plans (the “Dental Plans”) provided by Metlife.  The coverage in the Dental Plans 

differs depending on the level of coverage an Employee elects to receive and monthly costs vary 

accordingly.  The Debtors pay the cost for each Employee participant in the base Dental Plan, and 

any additional coverage is at the Employee’s expense.  The total cost of the Dental Plans to the 

Debtors is approximately $450 per month.  As of the Petition Date, the Debtors estimate owing 

$45 on account of Dental Plan premiums.  The Debtors seek authority to pay all such Dental Plan 

premiums and postpetition premiums as they come due in the ordinary course of business. 

32. The Debtors give Employees access to a remote health care service 

(“Telehealth”) program provided by Aetna.  The total cost of the Telehealth program to the 

Debtors is approximately $350 per month.  As of the Petition Date, the Debtors estimate owing 

$35 on account of the Telehealth program.  The Debtors seek authority to pay all such Telehealth 

program obligations and postpetition obligations as they come due in the ordinary course of 

business. 

33. In sum, the Debtors spend approximately $21,900 per month on average in 

connection with the Health Insurance Programs.  As of the Petition Date, the Debtors estimate 

owing $2,190 on account of Health Insurance Programs.  The Debtors seek authority to pay all 

such Health Insurance Program obligations and postpetition obligations as they come due in the 

ordinary course of business.   
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2. HSA Program 

34. The Debtors also provide the opportunity for eligible Employees to enroll 

in a HSA program provided by Aetna.  Under the terms of the HSA, during the annual enrollment 

period, eligible Employees may choose to designate an amount of their pre-tax wages or salary to 

fund their HSA, which they can then use for eligible health care expenses incurred.  The Debtors 

contribute $100 per month to the HSA of each participating Employee.  The total cost of the HSA 

program to the Debtors is approximately $1,000 per month.  As of the Petition Date, the Debtors 

estimate owing $100 on account of the HSA program.  The Debtors seek authority to pay all such 

HSA program obligations and postpetition obligations as they come due in the ordinary course of 

business. 

3. Life Insurance and Disability Programs 

35. The Debtors provide combined life and accidental death and disability 

insurance coverage (the “Life and AD&D Insurance”) to Employees through Aetna.  For each 

Employee, the Life and AD&D Insurance provides coverage of 1.5x the Employee’s annual salary 

up to $500,000 in the event of such Employee’s death or dismemberment.  The Debtors also offer 

Employees the opportunity to purchase, at their own expense, supplemental life insurance and 

voluntary accidental death and dismemberment insurance to cover themselves, their spouses, and 

their children through Aetna.  The total cost of the Life and AD&D Insurance program to the 

Debtors is approximately $1,050 each month.  As of the Petition Date, the Debtors estimate owing 

$105 on account of Life and AD&D Insurance premiums.  The Debtors seek authority to pay all 

such Life and AD&D Insurance premiums and postpetition premiums as they come due in the 

ordinary course of business. 

36. The Debtors also provide long-term and short-term disability insurance 

(“LTD STD Insurance”) to Employees through Metlife, with a maximum short term benefit of 
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$1,500 per week and a maximum long term benefit of $10,000 per month.  The Debtors also offer 

Employees the opportunity to purchase, at their own expense, supplemental LTD STD Insurance 

to cover themselves, their spouses, and their children.  The total cost of the LTD STD Insurance 

to the Debtors is approximately $3,000 each month.  As of the Petition Date, the Debtors estimate 

owing $300 on account of LTD STD Insurance premiums.  The Debtors seek authority to pay all 

such LTD STD Insurance premiums and postpetition premiums as they come due in the ordinary 

course of business. 

4. COBRA 

37. Under the Consolidated Omnibus Budget Reconciliation Act (“COBRA”), 

Employees who are terminated have the right to continue to receive health benefits from their 

employer for a limited period of time and under certain circumstances.  COBRA benefits are 

provided by the Debtors to exiting Employees as required by law.  The Debtors’ COBRA program 

is administered by Nextep.  The total cost of the Debtors’ COBRA program is approximately 

$30,000 each month.  As of the Petition Date, the Debtors estimate that approximately $90,000 

related to prepetition obligations under the COBRA program will become due and payable during 

these chapter 11 cases.  The Debtors seek authority to pay these and all other COBRA program 

obligations as they come due in the ordinary course of business. 

5. Other Health and Welfare Benefits 

38. In addition to the plans described above, the Debtors offer certain additional 

benefits to their Employees.  These programs include: 

 an employee assistance program provided through Nextep, which is 

designed to assist Employees and their family members with 

personal issues, such as those that affect their physical and mental 

well-being, as well as their careers and personal relationships; 

 

 supplemental accident coverage for events including, but not limited 

to, fractures, burns, and concussions, provided through Metlife;   
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 critical illness coverage, provided through Metlife; and 

 

 supplemental coverage of hospitalization costs, provided through 

Metlife. 

 

The full cost of these programs is covered by the participating Employees. 

C. Retirement Benefits 

39. The Debtors maintain a defined contribution plan meeting the requirements 

of section 401(k) of the Internal Revenue Code (the “401(k) Savings Plan”), which is managed 

by Massachusetts Mutual Life Insurance Company for the benefit of all eligible Employees.  

Approximately 25 Employees are active participants.  As part of the 401(k) Savings Plan, the 

Debtors match (i) 100% of an Employee’s 401(k) contributions between 0% and 3% of the 

Employee’s base salary and (ii) 50% of an Employee’s 401(k) contributions between 4% and 5% 

of the Employee’s base salary.  The Debtors collect the Employee contributions through 

withholdings from participating Employees’ paychecks throughout the year (these are described 

above as Deductions).  To satisfy the matching obligation, the Debtors make disbursements on a 

semi-monthly basis to a trust established under the 401(k) Savings Plan.  The Debtors make, on 

average, approximately $12,000 in matching contributions per month.  As of the Petition Date, the 

Debtors estimate owing $1,200 matching contributions pursuant to the 401(k) Savings Plan.  The 

Debtors seek authority to pay all such matching contributions and postpetition contributions 

pursuant to the 401(k) Savings Plan as they come due in the ordinary course of business during 

these chapter 11 cases 

D. Severance Program 

40. In the normal course of operations, the Debtors pay severance to certain 

eligible Employees following employment termination.  Pursuant to the Severance Program, upon 

employment termination in covered circumstances, including a reduction in force or job 
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elimination, the Debtors have historically provided Employees with a severance payment in an 

amount (i) based on the Employee’s length of service with the Company or (ii) determined 

pursuant to a pre-negotiated agreement between an Employee and the Debtors. As of the Petition 

Date, the Debtors owe $705,000 in prepetition amounts under the Severance Program but do not 

seek authority to pay such amounts pursuant to this Motion.  However, to the extent the Debtors 

desire to pay any amount to non-insider Employees pursuant to the Severance Program, the 

Debtors reserve all rights to seek appropriate relief from the Court to pay such amounts in the 

future. 

E. Additional Benefit Programs 

41. In addition to the plans described above, the Debtors offer certain additional 

benefits to their Employees.  These programs include: 

 legal insurance provided through Metlife, which provides 

Employees access to a network of attorneys for certain legal 

services;  

 

 pet insurance provided through Nationwide Mutual Insurance 

Company;  

 

 identity theft protection provided through ID Watchdog (an Equifax 

Company); and 

 

 Employee office parking (collectively, the “Additional Benefit 

Programs”). 

 

The full cost of the Additional Benefit Programs, with the exception of Employee office parking, 

is covered by participating Employees.  The Debtors spend approximately $3,500 per month on 

office parking for Employees.  As of the Petition Date, the Debtors estimate owing $350 on account 

of Employee office parking.  The Debtors seek authority to pay this and all postpetition Employee 

office parking obligations as they come due in the ordinary course of business. 
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Relief Requested Should be Granted 

A. Payment of Employee Obligations is Warranted Under Sections 363(b) and 105(a) of 

Bankruptcy Code  

42. The Court may grant the relief requested herein pursuant to sections 363 

and 105(a) of the Bankruptcy Code.   

43. A bankruptcy court may authorize a debtor to pay certain prepetition 

obligations pursuant to section 363(b) of the Bankruptcy Code.  Section 363(b) of the Bankruptcy 

Code provides, in relevant part, that a debtor in possession, “after notice and a hearing, may use, 

sell, or lease, other than in the ordinary course of business, property of the estate.”  11 U.S.C. 

§ 363(b)(1).  To approve the use of assets outside the ordinary course of business pursuant to 

section 363(b) of the Bankruptcy Code, courts require only that the debtor “show that a sound 

business purpose justifies such actions.”  In re Montgomery Ward Holding Corp., 242 B.R. 147, 

153 (D. Del. 1999); see also, e.g., In re Phoenix Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 

1987) (finding that a sale of equipment was permissible under section 363(b) of the Bankruptcy 

Code because “there [wa]s a good business reason for completing the sale”).  Moreover, if “the 

debtor articulates a reasonable basis for its business decisions (as distinct from a decision made 

arbitrarily or capriciously), courts will generally not entertain objections to the debtor’s conduct.”  

In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986); see also In re Tower Air, 

Inc., 416 F.3d 229, 238 (3d Cir. 2005) (“Overcoming the presumptions of the business judgment 

rule on the merits is a near-Herculean task.”).   

44. In addition, the Court has the authority, pursuant to its equitable powers 

under section 105(a) of the Bankruptcy Code, to authorize the relief requested herein because such 

relief is necessary for the Debtors to carry out their fiduciary duties under section 1107(a) of the 

Bankruptcy Code.  Section 105(a) of the Bankruptcy Code empowers bankruptcy courts to “issue 
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any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.”  11 U.S.C. § 105(a); see also In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. 

S.D.N.Y. 1989) (applying section 105(a) to justify an order authorizing the payment of certain 

prepetition wages, salaries, medical benefits, and business-expense claims to the debtor’s 

employees).  Section 1107(a) of the Bankruptcy Code “contains an implied duty of the debtor-in-

possession” to act as a fiduciary to “protect and preserve the estate, including an operating 

business’ going-concern value,” on behalf of a debtor’s creditors and other parties in interest.  In 

re CEI Roofing, Inc., 315 B.R. 50, 59 (Bankr. N.D. Tex. 2004) (quoting In re CoServ, L.L.C., 273 

B.R. 487, 497 (Bankr. N.D. Tex. 2002)); see also In re Cybergenics Corp., 226 F.3d 237, 243 (3d 

Cir. 2000) (citing In re Marvel Ent. Group, Inc., 140 F.3d 463, 474 (3d Cir. 1998) (“A paramount 

duty of a trustee or debtor in possession in a bankruptcy case is to act on behalf of the bankruptcy 

estate, that is, for the benefit of the creditors.”)); Unofficial Comm. of Equity Holders v. McManigle 

(In re Penick Pharm., Inc.), 227 B.R. 229, 232–33 (Bankr. S.D.N.Y. 1998) (“[U]pon filing its 

petition, the Debtor became debtor in possession and, through its management . . . was burdened 

with the duties and responsibilities of a bankruptcy trustee.”).  Courts consistently have permitted 

payment of prepetition obligations where necessary to preserve or enhance the value of a debtor’s 

estate for the benefit of all creditors.  See, e.g., In re Lehigh & New Eng. Ry. Co., 657 F.2d 570, 

581 (3d Cir. 1981) (holding that “if payment of a claim which arose prior to reorganization is 

essential to the continued operation of the [business] during reorganization, payment may be 

authorized even if it is made out of [the] corpus”).   

45. The Court may also authorize the payment of prepetition claims in 

appropriate circumstances under section 105(a) of the Bankruptcy Code and the doctrine of 

necessity when such payment is essential to the continued operation of a debtor’s business.  See, 
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e.g., In re Just for Feet, Inc., 242 B.R. 821, 824–25 (D. Del. 1999) (holding that section 105(a) of 

the Bankruptcy Code provides a statutory basis for payment of prepetition claims under the 

doctrine of necessity and noting that “[t]he Supreme Court, the Third Circuit and the District of 

Delaware all recognize the court’s power to authorize payment of pre-petition claims when such 

payment is necessary for the debtor’s survival during chapter 11”); In re Columbia Gas Sys., Inc., 

171 B.R. 189, 191–92 (Bankr. D. Del. 1994) (confirming that the doctrine of necessity is the 

standard for enabling a court to authorize payment of prepetition claims prior to confirmation of a 

plan of reorganization).   

46. The relief requested by this Motion represents a sound exercise of the 

Debtors’ business judgment, is necessary to avoid immediate and irreparable harm to the Debtors’ 

estates, and is justified under sections 105(a) and 363(b) of the Bankruptcy Code.  Authorizing the 

Debtors to pay prepetition wages, employee benefits, and similar items will benefit the Debtors’ 

estates and their creditors by allowing the Debtors’ business operations to continue without 

interruption.  Indeed, without the relief requested herein being granted, the Debtors are at the risk 

of significant Employee attrition, as the Debtors’ Employees may seek alternative opportunities, 

perhaps with the Debtors’ competitors.  Employee attrition would cause the Debtors to incur 

additional expenses to find appropriate and experienced replacements, severely disrupting the 

Debtors’ operations at a critical juncture and diminishing the Debtors’ ability to carry out their 

chapter 11 strategy and successfully reorganize. 

47. In addition to Employee attrition, failure to satisfy certain prepetition 

obligations will likely jeopardize Employee morale and loyalty at a time when Employee support 

is critical to the Debtors’ business.  The majority of the Debtors’ Employees rely exclusively on 

their Compensation and benefits to satisfy their daily living expenses and needs.  These Employees 
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will be exposed to significant financial difficulties and other distractions if the Debtors are not 

permitted to honor their employee-related obligations.  Similarly, if the Court does not authorize 

the Debtors to honor their various Health Insurance Programs, many Employees will lose access 

to health coverage at a time when the Debtors need their Employees to perform their jobs at peak 

efficiency.  The loss in morale and potential distraction of Employees worrying about paying their 

bills and their healthcare costs (among other things) will harm the Debtors’ ability to operate. 

48. Similarly, the Contract Workforce is an important component of the 

Debtors’ operations and ensures the completion of key operational tasks that are critical to the 

Debtors’ business.  Failure to timely pay the Contract Workforce would endanger the Debtors’ 

prospects of a successful reorganization and would cause widespread negative effects throughout 

the Debtors’ business. 

B. Payment of Employee Obligations Would Not Prejudice Parties in Interest 

49. The Debtors believe that the vast majority of the prepetition Employee 

Obligations constitute priority claims under sections 507(a)(4) or (5) of the Bankruptcy Code.  As 

priority claims, the Employee Obligations are entitled to payment in full before any general 

unsecured claims asserted against the Debtors can be satisfied.  Thus, the relief requested largely 

affects only the timing of the payment of the priority prepetition Employee Obligations, and should 

not prejudice the rights of general unsecured creditors or other parties in interest.  

C. Payment of Certain Employee Obligations Is Required by Law 

50. The Debtors also seek authority to remit certain Deductions and Payroll 

Taxes to the appropriate entities.  These amounts principally represent Employee earnings that 

governments, Employees, and judicial authorities have designated for deduction from Employees’ 

paychecks.  Indeed, certain Deductions, including contributions to the Employee Benefit 

Programs, and Withholdings are not property of the Debtors’ estates because they have been 
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withheld from Employees’ paychecks on another party’s behalf.  See 11 U.S.C. § 541(b); see 

Begier v. IRS, 496 U.S. 53, 66–67 (1990) (concluding that withholding taxes are property held by 

a debtor in trust for another and are therefore not property of debtor’s estate).  Further, federal and 

state laws require the Debtors and their officers to make certain tax payments that have been 

withheld from their Employees’ paychecks.  See 26 U.S.C. §§ 6672 and 7501(a); see also City of 

Farrell v. Sharon Steel Corp., 41 F.3d 92, 95-97 (3d Cir. 1994) (finding that state law requiring a 

corporate debtor to withhold city income tax from its employees’ wages created a trust relationship 

between debtor and the city for payment of withheld income taxes); DuCharmes & Co., Inc. v. 

State of Mich. (In re DuCharmes & Co.), 852 F.2d 194, 196 (6th Cir. 1988) (noting that individual 

officers of a company may be held personally liable for failure to pay trust fund taxes).  Because 

certain Deductions and Payroll Taxes are not property of the Debtors’ estates, the Debtors request 

that the Court authorize them to transmit the Deductions and Payroll Taxes to the proper parties in 

the ordinary course of business. 

51. For the foregoing reasons, payment of the prepetition Employee Obligations 

is necessary, appropriate, and in the best interests of the Debtors, their estates, and all other parties 

in interest in these cases.  Accordingly, the Court should authorize the relief requested herein. 

Applicable Financial Institutions  

Should Be Authorized to Receive, Process, Honor, and Pay  

Checks Issued and Transfers Requested to Pay Employee Obligations 

52. The Debtors further request that the Court authorize applicable financial 

institutions (the “Banks”) to receive, process, honor, and pay any and all checks issued, or to be 

issued, and electronic funds transfers requested, or to be requested, by the Debtors relating to the 

Employee Obligations, to the extent that sufficient funds are on deposit and standing in the 

Debtors’ credit in the applicable bank accounts to cover such payment.  The Debtors also seek 

authority to issue new postpetition checks or effect new postpetition electronic funds transfers in 
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replacement of any checks or fund transfer requests on account of prepetition Employee 

Obligations dishonored or rejected as a result of the commencement of the Debtors’ chapter 11 

cases. 

Bankruptcy Rule 6003(b) Has Been Satisfied 

53. Bankruptcy Rule 6003(b) provides that, to the extent relief is necessary to 

avoid immediate and irreparable harm, a bankruptcy court may issue an order granting “a motion 

to use, sell, lease, or otherwise incur an obligation regarding property of the estate, including a 

motion to pay all or part of a claim that arose before the filing of the petition” prior to 21 days after 

the filing of the petition.  As described herein and in the Henry Declaration, the Debtors would 

suffer immediate and irreparable harm if the relief sought herein is not promptly granted.  

Accordingly, the Debtors submit that the relief requested herein is necessary to avoid immediate 

and irreparable harm, and, therefore, Bankruptcy Rule 6003 is satisfied.  

Compliance with Bankruptcy Rule 6004(a) 

and Waiver of Bankruptcy Rule 6004(h) 

54. To implement the foregoing successfully, the Debtors request that the Court 

find that notice of the Motion satisfies Bankruptcy Rule 6004(a) and that the Court waive the 14-

day stay of an order authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h).  

As explained above and in the Henry Declaration, the relief requested herein is necessary to avoid 

immediate and irreparable harm to the Debtors.  Accordingly, ample cause exists to justify finding 

that the notice requirements under Bankruptcy Rule 6004(a) have been satisfied and to grant a 

waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to the extent such notice 

requirements and such stay apply. 
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Reservation of Rights 

55. Nothing contained herein is intended to be or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors, (ii) an agreement or obligation to 

pay any claims, (iii) a waiver of the Debtors’ or any appropriate party in interest’s rights to dispute 

the amount of, basis for, or validity of any claim against the Debtors, (iv) a waiver of any claims 

or causes of action that may exist against any creditor or interest holder, or (v) an approval, 

assumption, adoption, or rejection of any agreement, contract, lease, program, or policy between 

the Debtors and any third party under section 365 of the Bankruptcy Code. 

Notice 

56. Notice of this Motion will be provided to (i) the Office of the United States 

Trustee for the District of Delaware; (ii) the holders of the 30 largest unsecured claims against the 

Debtors on a consolidated basis; (iii) counsel to the RBL Agent; (iv) counsel to the RBL Collateral 

Agent; (v) counsel to the Term Loan Lender; (vi) counsel to the Term Loan Agent; (vii) counsel 

to the Consenting Sponsors; (viii) any party that has requested notice pursuant to Bankruptcy Rule 

2002; and (ix) Nextep.  Notice of this Motion and any order entered in respect of the Motion will 

be served in accordance with Local Rule 9013-1(m).  The Debtors respectfully submit that no 

further notice is required.  
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WHEREFORE the Debtors respectfully request entry of the Proposed Orders 

granting the relief requested herein and such other and further relief as the Court may deem just 

and appropriate. 

Dated:  June 18, 2020 

 Wilmington, Delaware 

 

/s/ S. Alexander Faris 

YOUNG CONAWAY STARGATT & TAYLOR, LLP 

M. Blake Cleary (No. 3614) 

Jaime Luton Chapman (No. 4936) 

S. Alexander Faris (No. 6278) 

Rodney Square 

1000 North King Street 

Wilmington, Delaware 19801 

Telephone: (302) 571-6600 

Facsimile: (302) 571-1253 

Emails: mbcleary@ycst.com  

jchapman@ycst.com 

afaris@ycst.com 

 

-and- 

 

WEIL, GOTSHAL & MANGES LLP 

Matthew S. Barr (pro hac vice pending) 

Kelly DiBlasi (pro hac vice pending) 

Lauren Tauro (pro hac vice pending) 

767 Fifth Avenue 

New York, New York  10153 

Telephone:  (212) 310-8000 

Facsimile: (212) 310-8007 

 

Proposed Attorneys for Debtors  

and Debtors in Possession 

 

 

 

Case 20-11593    Doc 10    Filed 06/18/20    Page 24 of 35



 

 

26664672.1 

Exhibit A 

 

Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors.1  : (Jointly Administered) 

------------------------------------------------------------ x Re: Docket No. ____ 

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105(a), 363(b), 

AND 507(a) AND FED. R. BANKR. P. 6003 AND 6004 (I) AUTHORIZING DEBTORS TO 

(A) PAY PREPETITION WAGES, SALARIES, EMPLOYEE BENEFITS, AND OTHER 

COMPENSATION AND (B) MAINTAIN EMPLOYEE BENEFIT PROGRAMS 

AND PAY RELATED OBLIGATIONS AND (II) GRANTING RELATED RELIEF 

Upon the motion, dated June 18, 2020 (the “Motion”)2 of Chisholm Oil and Gas 

Operating, LLC and its debtor affiliates, as debtors and debtors in possession in the above-

captioned chapter 11 cases (collectively, the “Debtors”), for entry of an order pursuant to sections 

105(a), 363(b), and 507(a) of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004, 

(i) authorizing the Debtors to (a) pay the Employee Obligations and (b) maintain, continue to 

honor, and pay amounts with respect to the Debtors’ business practices, programs, and policies for 

their employees as such were in effect as of the commencement of these chapter 11 cases and as 

such may be modified during the pendency of these chapter 11 cases and (ii) granting related relief, 

all as more fully set forth in the Motion; and upon consideration of the Henry Declaration; and this 

Court having jurisdiction to consider the Motion and the relief requested therein pursuant to 28 

U.S.C. §§ 157 and 1334, and the Amended Standing Order of Reference entered by the United 

States District Court for the District of Delaware, dated February 29, 2012; and consideration of 

                                                   
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the Motion. 
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the Motion and the requested relief being a core proceeding pursuant to 28 U.S.C. § 157(b); and 

venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper 

notice of the Motion having been provided; and such notice having been adequate and appropriate 

under the circumstances, and it appearing that no other or further notice need be provided; and this 

Court having reviewed the Motion; and this Court having held a hearing to consider the relief 

requested in the Motion; and all objections, if any, to the Motion having been withdrawn, resolved, 

or overruled; and upon the record of the hearing; and this Court having determined that the legal 

and factual bases set forth in the Motion establish just cause for the relief granted herein; and it 

appearing that the relief requested in the Motion is necessary to avoid immediate and irreparable 

harm to the Debtors and their estates as contemplated by Bankruptcy Rule 6003 and is in the best 

interests of the Debtors, their estates, creditors, and all parties in interest; and upon all of the 

proceedings had before this Court and after due deliberation and sufficient cause appearing 

therefor, 

IT IS HEREBY ORDERED THAT 

1. The Motion is granted on an interim basis to the extent set forth herein. 

2. The Debtors are authorized, but not directed, pursuant to sections 105(a), 

363(b), and 507(a) of the Bankruptcy Code to (i) pay the prepetition Employee Obligations in an 

aggregate amount not to exceed, absent further order of this Court, $179,565 , provided, however, 

that the aggregate payments to any Employee or Contractor on account of prepetition Employee 

Obligations shall not exceed, absent further order of this Court, the $13,650 statutory cap provided 

for under section 507(a) of the Bankruptcy Code; and (ii) maintain, honor, and continue the 

Employee Benefit Programs in the ordinary course of business. 
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3. Notwithstanding any other provision of this Interim Order, nothing in this 

Interim Order shall be deemed to authorize the payment of any amounts on account of the 

Severance Program or the Employee Bonus Program absent further order of this Court. 

4. Notwithstanding any other provision of this Interim Order, pending entry of 

a final order, nothing in this Interim Order shall authorize the Debtors to make any payment to, or 

on behalf of, any Employee on account of wages and other compensation obligations in excess of 

the statutory caps set forth in sections 507(a)(4) and (5) of the Bankruptcy Code. 

5. Nothing in the Motion or this Interim Order shall be deemed to authorize 

the Debtors to make any payments under section 503(c) of the Bankruptcy Code, including, for 

the avoidance of doubt, payment of any bonus or severance obligations to or on behalf of any 

“insider” (as defined by section 101(31) of the Bankruptcy Code) of the Debtors or any non-Debtor 

affiliates or violate or permit a violation of section 503(c) of the Bankruptcy Code. 

6. Nothing in the Motion or this Interim Order shall be deemed to authorize 

the Debtors to accelerate any payments not otherwise due prior to the date of the hearing to 

consider entry of an order granting the relief requested in the Motion on a final basis (the “Final 

Hearing”). 

7. The Banks are authorized to receive, process, honor, and pay any and all 

checks issued, or to be issued, and electronic funds transfers requested, or to be requested, by the 

Debtors relating to such obligations, to the extent that sufficient funds are on deposit and standing 

in the Debtors’ credit in the applicable bank accounts to cover such payments.  The Banks are 

authorized to accept and rely on all representations made by the Debtors with respect to which 

checks, drafts, wires, or automated clearing house transfers should be honored or dishonored in 

accordance with this or any other order of this Court, whether such checks, drafts, wires, or 
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transfers are dated prior to, on, or subsequent to the Petition Date, without any duty to inquire 

otherwise. 

8. The Debtors are authorized, but not directed, to issue new postpetition 

checks, or effect new electronic funds transfers, and to replace any prepetition checks or electronic 

fund transfer requests that may be lost or dishonored or rejected as a result of the commencement 

of the Debtors’ chapter 11 cases with respect to any prepetition amounts that are authorized to be 

paid pursuant to this Interim Order. 

9. Nothing contained in the Motion or this Interim Order nor any payment 

made pursuant to the authority granted by this Interim Order is intended to be or shall be construed 

as (i) an admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors’ 

or any appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any 

claim against the Debtors, (iii) a waiver of any claims or causes of action which may exist against 

any creditor or interest holder, or (iv) an approval, assumption, adoption, or rejection of any 

agreement, contract, lease, program, or policy between the Debtors and any third party under 

section 365 of the Bankruptcy Code.   

10. Notwithstanding anything to the contrary contained herein, any payment to 

be made, or authorization contained, hereunder shall be subject to and in compliance with any 

interim or final order entered by this Court (the “Cash Collateral Orders”) approving the 

Debtors’ use of cash collateral, including any budgets or cash flow forecasts in connection 

therewith.  To the extent there is any conflict between this Interim Order and the Cash Collateral 

Orders, the terms of the Cash Collateral Orders shall govern. 
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11. Nothing in this Interim Order shall implicitly or expressly approve or 

sanction any current or prospective incentive bonus, key employee incentive or retention program, 

or any payment having been made in relation to or pursuant thereto.  

12. The requirements of Bankruptcy Rule 6003(b) have been satisfied. 

13. Notice of the Motion is adequate under Bankruptcy Rule 6004(a). 

14. Notwithstanding the provisions of Bankruptcy Rule 6004(h), this Interim 

Order shall be immediately effective and enforceable upon its entry. 

15. The Debtors are authorized to take all actions necessary or appropriate to 

effectuate the relief granted in this Interim Order. 

16. This Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation, or enforcement of this Interim Order. 

17. The Final Hearing to consider the relief requested in the Motion shall be 

held on   , 2020, at ______ (Prevailing Eastern Time), and any objections or responses to the 

Motion shall be in writing, filed with the Court, and served so as to be actually received on or prior 

to ____________, 2020 at 4:00 p.m. (Prevailing Eastern Time). 

Dated:  , 2020 

 Wilmington, Delaware 

  

 

UNITED STATES BANKRUPTCY JUDGE 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ x  

In re : Chapter 11 

 :  

CHISHOLM OIL AND GAS OPERATING,  : Case No. 20–11593 (    ) 

LLC, et al., :  

  Debtors.1  : (Jointly Administered) 

------------------------------------------------------------ x Re: Docket No. ____ 

FINAL ORDER PURSUANT TO 11 U.S.C. §§ 105(a), 363(b), 

AND 507(a) AND FED. R. BANKR. P. 6003 AND 6004 (I) AUTHORIZING DEBTORS TO 

(A) PAY PREPETITION WAGES, SALARIES, EMPLOYEE BENEFITS, AND OTHER 

COMPENSATION AND (B) MAINTAIN EMPLOYEE BENEFIT PROGRAMS 

AND PAY RELATED OBLIGATIONS AND (II) GRANTING RELATED RELIEF 

Upon the motion, dated June 18, 2020 (the “Motion”),2 of Chisholm Oil and Gas 

Operating, LLC and its debtor affiliates, as debtors and debtors in possession in the above-

captioned chapter 11 cases (collectively, the “Debtors”), for entry of an order pursuant to sections 

105(a), 363(b), and 507(a) of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004, (i) 

authorizing the Debtors to (a) pay the Employee Obligations and (b) maintain, continue to honor, 

and pay amounts with respect to the Debtors’ business practices, programs, and policies for their 

employees as such were in effect as of the commencement of these chapter 11 cases and as such 

may be modified or supplemented from time to time in the ordinary course of business, and 

(ii) granting related relief, all as more fully set forth in the Motion; and upon consideration of the 

Henry Declaration; and this Court having jurisdiction to consider the Motion and the relief 

requested therein pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended Standing Order of 

Reference entered by the United States District Court for the District of Delaware, dated February 

                                                   
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Chisholm Oil and Gas Operating II, LLC (8730); Chisholm Oil and Gas Operating, LLC 

(5382); Cottonmouth SWD, LLC (9849); Chisholm Oil and Gas Nominee, Inc. (1558); and Chisholm Oil and Gas 

Management II, LLC (8174).  The Debtors’ mailing address is 1 West Third Street, Suite 1700, Tulsa, OK 74103. 

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the Motion.   
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29, 2012; and consideration of the Motion and the requested relief being a core proceeding 

pursuant to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C. 

§§ 1408 and 1409; and due and proper notice of the Motion having been provided; and such notice 

having been adequate and appropriate under the circumstances, and it appearing that no other or 

further notice need be provided; and this Court having reviewed the Motion; and this Court having 

entered an order granting the relief requested in the Motion on an interim basis; and this Court 

having held a hearing to consider the relief requested in the Motion; and all objections, if any, to 

the Motion having been withdrawn, resolved, or overruled; and this Court having determined that 

the legal and factual bases set forth in the Motion establish just cause for the relief granted herein; 

and it appearing that the relief requested in the Motion is in the best interests of the Debtors, their 

estates, creditors, and all parties in interest; and upon all of the proceedings had before this Court 

and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT 

1. The Motion is granted to the extent set forth herein. 

2. The Debtors are authorized, but not directed, pursuant to sections 105(a), 

363(b), and 507(a), to (i) pay the prepetition Employee Obligations and (ii) maintain, honor, and 

continue the Employee Benefit Programs in the ordinary course of business. 

3. Notwithstanding any other provision of this Final Order, nothing in this 

Final Order shall be deemed to authorize the payment of any amounts on account of the Severance 

Program or the Employee Bonus Program absent further order of this Court. 

4. Nothing in the Motion or this Final Order shall be deemed to authorize the 

Debtors to make any payments under section 503(c) of the Bankruptcy Code, including, for the 

avoidance of doubt, payment of any bonus or severance obligations to or on behalf of any “insider” 
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(as defined by section 101(31) of the Bankruptcy Code) of the Debtors or any non-Debtor affiliates 

or violate or permit a violation of section 503(c) of the Bankruptcy Code. 

5. The Banks are authorized to receive, process, honor, and pay any and all 

checks issued, or to be issued, and electronic funds transfers requested, or to be requested, by the 

Debtors relating to such obligations, to the extent that sufficient funds are on deposit and standing 

in the Debtors’ credit in the applicable bank accounts to cover such payments.  The Banks are 

authorized to accept and rely on all representations made by the Debtors with respect to which 

checks, drafts, wires, or automated clearing house transfers should be honored or dishonored in 

accordance with this or any other order of this Court, whether such checks, drafts, wires, or 

transfers are dated prior to, on, or subsequent to the Petition Date, without any duty to inquire 

otherwise. 

6. The Debtors are authorized, but not directed, to issue new postpetition 

checks, or effect new electronic funds transfers, and to replace any prepetition checks or electronic 

fund transfer requests that may be lost or dishonored or rejected as a result of the commencement 

of the Debtors’ chapter 11 cases with respect to any prepetition amounts that are authorized to be 

paid pursuant to this Final Order. 

7. Nothing contained in the Motion or this Final Order nor any payment made 

pursuant to the authority granted by this Final Order is intended to be or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors’ or any 

appropriate party in interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors, (iii) a waiver of any claims or causes of action which may exist against any 

creditor or interest holder, or (iv) an approval, assumption, adoption, or rejection of any agreement, 
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contract, lease, program, or policy between the Debtors and any third party under section 365 of 

the Bankruptcy Code. 

8. Notwithstanding anything to the contrary contained herein, any payment to 

be made, or authorization contained, hereunder shall be subject to and in compliance with any 

interim or final order entered by this Court (the “Cash Collateral Orders”) approving the 

Debtors’ use of cash collateral, including any budgets or cash flow forecasts in connection 

therewith.  To the extent there is any conflict between this Final Order and the Cash Collateral 

Orders, the terms of the Cash Collateral Orders shall govern. 

9. Nothing in this Final Order shall implicitly or expressly approve or sanction 

any current or prospective incentive bonus, key employee incentive or retention program, or any 

payment having been made in relation to or pursuant thereto.  

10. Notice of the Motion is adequate under Bankruptcy Rule 6004(a). 

11. Notwithstanding the provisions of Bankruptcy Rule 6004(h), this Final 

Order shall be immediately effective and enforceable upon its entry. 

12. The Debtors are authorized to take all actions necessary or appropriate to 

effectuate the relief granted in this Final Order. 

13. This Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation, interpretation, or enforcement of this Final Order. 

Dated:  , 2020 

 Wilmington, Delaware 

  

 

UNITED STATES BANKRUPTCY JUDGE 
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